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1. SUBJECT: Functional Affirmative Action Prograns (AAPS)

2. PURPOSE: To establish the procedures for processing
contractor requests for agreenents to use AAPs that are
based on functional or business units.

3. FILLING | NSTRUCTI ONS: Hol ders of ADM and LEG Bi nders only:
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"FORMS" tab in your Adm nistrative Practices Binder, and
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Notice with the attachment behind the Tab for ADM Directi ves
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U. S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADM NI STRATI ON
OFFI CE OF FEDERAL CONTRACT
COVPLI ANCE PROGRAMS
WASHI NGTON, DC 20210

SUBJECT: Functional Affirmative Action Prograns (AAPs)

PURPOSE: To establish the procedures for processing
contractor requests for agreenents to use AAPs t hat
are based on functional or business units.

ORI G NATOR: Division of Policy, Planning, and Program
Devel opnent

BACKGROUND: The Final Rul e published on Novenber 13,

2000, (65 Fed. Reg. 68022), added a new provision to

permt contractors to develop an AAP that is organized
around a business function or |ine of business, that need
not take into account the geographic |ocations of the
establ i shnents and enpl oyees. The new regul ation at 41 CFR
60-2.1(d) (4) provides:

If a contractor wi shes to establish an affirmative
action program ot her than by establishnent, the
contractor may reach agreenment with OFCCP on the

devel opnment and use of affirmative action prograns
based on functional or business units. The Deputy
Assi stant Secretary, or his or her designee, mnust
approve such agreenents. Agreenents allow ng the use
of functional or business unit affirmative action
prograns cannot be construed to limt or restrict how
the OFCCP structures its conpliance eval uations.

Under the new regul ation, “functional AAPs”, as they are
sonetines called, are authorized when the contractor has
reached an agreenent with OFCCP and the Deputy Assi stant
Secretary has approved the functional AAP agreenent.

The new regul ation al so makes it clear that while OFCCP
may enter into an agreenent allowi ng a contractor to use
functional AAPs, the agency will not negotiate how
conpl i ance evaluations will be conducted.

In the absence of an approved agreenent required under
41 CFR 60-2.1(d)(4), the regulations require contractors to
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devel op and maintain AAPs for each of their establishments,
i.e., a separate AAP for each physical |ocation.

Sonme mul ti-establishnent contractors may find it appropriate
to devel op AAPs based on functional or business units.

O her contractors, however, will continue to devel op and

mai ntai n establ i shnent - based AAPs.

Any nul ti-establishment supply and service contractor
subj ect to AAP requirenments may request an agreenent that
woul d al l ow for the devel opnment and use of AAPs based on
functional or business units.

The functional AAP agreenents that are permtted under 41
CFR 60-2.1(d)(4) are to be distinguished fromagreenents for
Standard Affirmative Action Formats (SAAFS). The regul ation
at 41 CFR 60-1.20(e) provides that contractors may reach
agreenent with OFCCP on a standardi zed AAP format that woul d
be used by the contractor in all establishnments. A
contractor that has a SAAF agreenent still devel ops an AAP
for each establishment, but OFCCP and the contractor have
agreed upon the AAP format that will be used for each AAP
conponent such as job groups, availability anal yses, and
goal establishnent.

DEFI NI TION: The term “functional AAP’ as used throughout
this Adm nistrative Notice refers to the devel opnment and
preparation of an AAP based on clearly distinct functional

or business units within a corporate structure as opposed to
an AAP based solely on physical |ocation.

A functional or business unit is a conponent of a conpany
t hat operates somewhat autononously. For instance, a
functional or business unit may have its own managi ng
official; it nmay be listed separately on a conpany’s
organi zational chart; and/or it may operate under separate
cost centers. A functional or business unit may al so have
personnel transactional activities (e.g., applicant flow,
hires, pronotion, termnations, etc.) that are

di stingui shable from other parts of the conpany.

POLI CY: This Adm nistrative Notice transmts the
procedures for processing and approving a contractor
request for a functional AAP agreenent. This Notice
will remain in effect until a further Notice is issued.

a) A functional AAP agreenent may be inplenented after the
contractor has received the witten approval of the
Deputy Assistant Secretary for Federal Contract
Conmpl i ance (DAS), or his or her designee.

After 120 cal endar days from OFCCP's confirmed recei pt of
the contractor’s request, if OFCCP has neither approved
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nor di sapproved the contractor’s request for a functional
AAP agreenent, the request will be deened approved by the
DAS and may be inplenented 120 cal endar days after the
date OFCCP received the witten request.

A functional AAP agreenent nust cover the contractor’s
entire workforce. However this does not nean that the
entire workforce nmust be covered by functional AAP(S).
In some cases it nmay be appropriate for a contractor to
use both functional AAP(s) and establi shnent-based
AAP(S) .

For exanple, a contractor with three establishnents
submits a request for a functional AAP agreenent. The
establi shments are located in different States, and each
| ocation has both a Marketing and a Research function.
The contractor requests perm ssion to devel op two
functional AAPs, one for the Marketing enpl oyees and one
for Research enpl oyees. The functional AAP agreenent
woul d permt the contractor to devel op and to inpl enent
two functional AAPs (Marketing and Research) regardl ess
of their geographic |ocation, and separate establishnent-
based AAPs covering all other enployees at the different
| ocati ons.

Each functional AAP of a contractor nust be based on an
actual functional or business unit.

When a contractor with an approved functional AAP
agreenent so significantly changes its structure so as to
alter the functions upon which the original functional
AAP agreenent was based (e.g., a nerger, acquisition,
downsi zi ng or reorgani zation that would result either in
the elimnation of certain functions that were included
in the original functional AAP agreenent or the addition
of new functions), the contractor will imediately notify
t he DAS of the change(s) in witing. The contractor
shoul d al so include sufficient information to determ ne
whet her the agreenent should be nodified or amended based
upon the changed circunstances. The DAS will then
determ ne whether it is necessary to anend or nodify the
functi onal AAP agreenent. Failure to provide
notification of significant changed circunstances may
result in termnation of the functional AAP agreenent.

Either party nay term nate the functional AAP
agreenent upon 90 cal endar days witten notice. The
notice will provide a brief explanation of the

reason(s)for the termnation, and the effective date of
the term nation.

Not wi t hst andi ng the notice of term nation provided in

6(e) above, functional AAP agreenents will expire five
years after the date of approval
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The contractor may request that the agreenent be renewed
for another five-year term The renewal request is to be
submtted to the DAS at |east 120 cal endar days prior to
the expiration of the functional AAP agreenent. The
request fromthe contractor that the agreenent be renewed
for another five-year termw || be deemed accepted by
OFCCP unless rejected in witing within 60 cal endar days
of receipt.

A functional AAP agreenent will not relieve a contractor
of its obligation to conply with OFCCP s regul ati ons,
policies and procedures. OFCCP will not negotiate its

procedures for determ ning conpliance with its

regul ations. A functional AAP agreenment nmay not contain
provisions limting access or the manner and neans by
whi ch conpliance evaluations will be initiated or
conducted. Such issues are not negoti abl e.

OFCCP will use the information that the contractor
provides in support of its request for a functional AAP
agreenent solely for the purpose of evaluating the
request .

OFCCP will treat the information the contractor provides
in support of a request for a functional AAP agreenent as
sensitive and confidential to the nmaxi num extent possible
under the Freedom of Information Act (FOA), with the
sanme di sclosure safeguards that are applied to
Affirmative Action Program data that are of a sensitive
or confidential nature.

A request for permission to use functional AAPs that was

submitted prior to the issuance of this directive will be
consi dered received by OFCCP on the date this directive
is issued. OFCCP will provide witten acknow edgenent of
a request. |If a contractor had requested perm ssion to

use functional AAPs prior to the issuance of this
directive and has not received a witten acknow edgenent
from OFCCP within 30 cal endar days fromthe date this
directive is issued, the contractor should contact OFCCP

CONTRACTOR CRITERIA: The criteria the OFCCP will wuse in

eval uating a request for a functional AAP wi |l be whether
the contractor operates with distinct functional or business
units.

MANDATORY COVPONENTS OF A FUNCTI ONAL AAP: A functi onal

AAP nust 1 nclude the conponents that are prescribed in the
regulations in 41 CFR Part 60-2 and as enunerated in itens

a—i, below. All AAP conponents, however, w || be based on
functional or business units rather than an establishnent.
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a) An organi zational profile, as required under
41 CFR 60-2. 11.

b) A job group analysis and the placenent of incunbents
in job groups, as required under 41 CFR 60-2.12 and 60-
2.13, respectively.

c) The availability determ nations required under 41 CFR 60-
2.14, along with a description of the nmethodol ogy used to
determ ne availability for the job groups covered by the
proposed functional AAP(S).

d) A conparison of incunbency to availability in an
acceptable format, as required under 41 CFR 60-2. 15.

e) Pl acenent goals, if applicable, and a description of the
contractor’s methodol ogy for goal setting as required
under 41 CFR 60- 2. 16.

f) Designation of the responsibility for inplenmenting the
functional AAP(s) as required under 41 CFR 60-2.17(a).

g) A description of the in-depth anal yses of the enpl oynent
process that were conducted to determ ne whet her
i npedi nents to equal enpl oynent opportunity exist, and a
list of the problemareas identified, as required under
41 CFR 60-2.17(b).

h) A description of the action-oriented prograns that wl|
be inplenmented to correct any problemareas identified
and to establish goals and objectives, as required under
41 CFR 60-2.17(c).

i) A description of the internal audit and reporting systens
that are used to neasure the effectiveness of the AAP, as
requi red under 41 CFR 60-2.17(d).

PROCEDURE: OFCCP desires that the process for approval of a
functional AAP agreenent be sinple and fluid - a

col | aborative effort in which OFCCP and the contractor work
together to process the functional AAP request in an
expedi ti ous manner consistent with OFCCP policies and

pr ocedur es.

a) A contractor desiring a functional AAP agreenent nust
submt a witten request to the DAS briefly expl aining
why it believes that use of a functional AAP woul d be
nmost appropriate for its particular corporate structure.
The contractor will also designate a corporate contact
person with tel ephone nunber in this correspondence. This
person nust have the authority, resources, and support of
top managenent to ensure the effective inplenentation of
the functional AAP
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The request for a functional AAP agreenent nust be
submtted at | east 120 cal endar days prior to the
expiration of the current corporate headquarters AAP.

After receipt of the witten request, OFCCP will provide
witten acknowl edgenment of the request within two weeks
to the designated corporate contact person.

| f needed, OFCCP will schedule an initial nmeeting or a
conference call between OFCCP and the contractor to

di scuss the functional AAP request. Menbers of an OFCCP
Coor di nati on Support Team (CST), discussed bel ow, and
corporate representatives will attend the initial neeting
or participate in the conference call.

Prior to the initial nmeeting or conference call, the
contractor will advise OFCCP (through its CST contact
person) of the names and positions of the persons
representing the contractor during the discussions.

In order to aid OFCCP in determ ning whether a contractor
operates with distinct functional or business units, the
contractor’s representatives attending the initial
nmeeting or participating in the conference call should be
prepared to discuss the follow ng areas:

i) | ocation of the facilities (or establishnents)
where the enpl oyees performtheir duties;

ii) how the conpany is organized within each functional
or business unit (e.g., a discussion of the various

di visions or departnents within the corporate
structure);

iii) the reporting hierarchy within each such functional
or business unit;

iv) the total nunber of enployees within the
contractor’s workforce;

V) the total nunber of enployees within each
functional or business unit and the identification of
t he managi ng official of each functional or business
unit;

vi) the total nunber of enployees not covered by
functional AAP(s) that are covered in establishnent-
based AAP(Ss);

vii) a description of the personnel processes (including

recruitnment, hiring and pronotion) as they apply to each
unit; and
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viii) any other information the contractor believes
woul d further assist OFCCP in understanding its
corporate structure, procedures and need for a
functional AAP(S).

g) During the initial neeting or conference call between CST
and the contractor’s representatives, a discussion
regardi ng the preparation of the mandatory conponents,
e.g., job group construction and the appropriate

nmet hodol ogy for determning availability, will also take
pl ace.
h) Every effort will be nade during the initial neeting or

conference call to gather sufficient information regarding
the contractor's corporate structure and need for a
functional AAP agreenent. However, additional information
may be necessary after the initial neeting or conference
call for OFCCP to nake a final determ nation on the
contractor's request.

Nati onal and Regional Ofice Responsibilities:

Coor di nati on Support Team The DAS will appoint a

Coordi nati1 on Support Team (CST) to work with the
contractor’s designated representatives to coordinate the
devel opment of an acceptable functional AAP agreenent.

The CST may include representatives from OFCCP' s Divi sion of
Program Qperations, the Division of Policy, Planning and
Program Devel opnent, and the Regional O fice in which the
contractor's corporate headquarters is |ocated.

The rel ati onship between the contractor and CST will be a
cooperative effort between the two to devel op an instrunent
reflective of the contractor's actual corporate structure
and conducive to OFCCP's conpliance eval uation processes.

DAS Approval: |If the contractor and CST reach an agreenent,
a copy of the proposed functional AAP agreenent wll be sent
to the DAS for review and approval. The DAS may submt
gquestions and comments to the CST, and/or consult with the
rel evant Regional Director. If final approval is granted by
the DAS, a copy of the signed agreenent will be sent to the

contractor. In addition, copies of the signed agreenent
materials will be sent to each Regional Ofice for
distribution to its district offices as appropriate. |If the

DAS rejects the proposed agreenent, it will be returned to
the CST who will work with the contractor to address and
resol ve any concerns about the proposed agreenent. After
the issues are resolved, the proposed agreenent will be
resubmtted to the DAS.
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10. | MPLEMENTATION: Until the functional AAP agreenent is
approved, the contractor nust continue to devel op and
mal ntain AAPs for each establishnent.

11. OBSOLETE DATA: None

12. DISTRIBUTION: A B, C

CHARLES E. JAMES, SR DATE
Deputy Assistant Secretary
For Federal Contract Conpliance
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