TRANSM TTAL U. S. DEPARTMENT OF LABOR
Enpl oynment St andar ds
Adm ni stration
O fice of Federal Contract
Conpl i ance Prograns

NUMBER: 230 DATE: 12/22/98 OFCCP ORDER NO.: FCCM NOTICE CH 2

1. SUBJECT: Eval uation procedures: conpliance review,
focused review, off-site review of records and
conpl i ance checks.

2. PURPOSE: To revise the Federal Contract Conpliance
Manual (FCCM to include guidance on sonme of the
conpl i ance eval uati on procedures authorized under 41
CFR 60-1. 20(a), 60-250.60(a), and conpliance reviews
under 60-741. 60.

3. BACKGROUND: The regul ations inplenmenting Executive
Order 11246 at 41 CFR 60-1.20 authorize OFCCP to
conduct conpliance evaluations to determne if the
contractor mai ntains nondiscrimnatory hiring and
enpl oyment practices and is taking affirmative action
to ensure equal enploynment opportunity. A final rule
revising the regulations inplenmenting the Vietnam Era
Vet er ans' Readj ust ment Assi stance Act (VEVRAA), 38
U S. C 4212, published on Novenber 4, 1998, also
adopts the conpliance eval uati on approach (63 FR
59630). The VEVRAA conpliance eval uati on procedures,
whi ch are found at 41 CFR 60-250.60, are effective
January 4, 1999. The regul ations inplenmenting Section
503 at 41 CFR 60-741.60 do not yet specify the
conpl i ance eval uati on approach found in 60-1.20 and
60- 250. 60. However, in the near future OFCCP intends
to revise the Section 503 regulations to include the
conpl i ance eval uati on approach, thereby conform ng the
provi sions contained in the Section 503 regulations to
41 CFR 60-1.20 and 60-250. 60.

The regul ations at 41 CFR 60-1.20 and 60-250. 60

provi de that a conpliance eval uati on may consi st of
any one or a conbination of the follow ng

i nvestigative procedures: a conpliance review, an off-
site review of records; a conpliance check; and a



a focused review

Procedures for the conpliance check eval uati on net hod
are set forth in Chapter 2T. Included in this
attachnment is a one page revision to the conpliance
check procedures issued Septenber 10, 1998. The
docunent ati on col |l ected when conducting a conpli ance
check is requested under 41 CFR 60-1.12 and not under
60- 250 or 60-741. Therefore this page contains
technical corrections to reflect this.

The regul ations inplenenting Section 503 at 41 CFR 60-
741. 60 aut horize OFCCP to conduct conpliance reviews
to determ ne whether the contractor is conplying with
its nondiscrimnation and affirmative action
obligations. Section 60-741.60 provides that the
conpl i ance review shall consist of a conprehensive
anal ysis and evaluation of all relevant hiring and
enpl oynment practices. The regul ations inplenenting
Section 503, however, do not contain rigid

requi renents regardi ng the scope and content of a
conpl i ance revi ew.

The current regulations at 41 CFR 60-741. 60 do not
requi re OFCCP to conduct a conplete onsite review of
every contractor selected for a conpliance review.
Thus, a conpliance review under Section 503 could be
conpleted without an onsite review, if a determ nation
can be made about the contractor's conpliance based
upon an anal ysis and eval uati on of the docunentation
submtted for the desk audit. Likewise, if an onsite
reviewis required in order to evaluate the
contractor's conpliance with the nondiscrimnation and
affirmati ve action requirenments of Section 503, that
onsite review could focus on one or two issues.

Al t hough the current term nology in the Section 503
regul ations differs fromthat used in the Executive
Order and 38 U.S.C. 4212 regul ations, parallel
procedures will be used to eval uate contractor
conpliance under all three | aws enforced by OFCCP
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Al'l conpliance eval uations, except conpliance checks,
wll begin with the scheduling of a conpliance review.
In nost cases, the results of the desk audit wll
determ ne whether an onsite review i s warranted.

A conpliance review may: 1) close after the desk audit
2) continue with an onsite review that is focused on
one or two issues, and/or 3) continue with an onsite
review that involves an exam nation of several issues.

A smal | percentage of those contractors whose

eval uations would normally close at the desk audit
stage will be schedul ed for conpl ete conpliance
reviews. These contractors will be identified at the
district office level in accordance with neutral

sel ection procedures distributed under separate cover.
The reason for conducting these neutrally sel ected,
conpl ete conpliance reviews is to help ensure the
integrity of the programby allow ng OFCCP to verify
the accuracy of information submtted by contractors.

COVPLI ANCE REVI EW | NFORVATI ON SYSTEM (CRI' S)
PROCEDURES:. The Conpliance Review I nformation System
(CRIS) is being revised to allow the agency to track
the four investigative procedures used to eval uate
contractor conpliance. Further CRIS instructions wll
be i ssued under separate cover.

| NSTRUCTI ONS: I nsert the attached procedures in
Chapter 2 in the FCCM

OBSOLETE DATA: Page 2-79 issued Septenber 10, 1998.

ATTACHVENT: Pages 2-66¢ to 2-66] and 2-79 to 2-82.

DI STRIBUTION: A, B (both hard copy and
el ectronically; C (hard copy only).




9. EXPlI RATI ON DATE: This Notice expires when inplenented
and may be discarded or retained for reference, at
your option.

SHI RLEY J. W LCHER DATE
Deputy Assistant Secretary for
Federal Contract Conpliance
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2701 CLOSURE - COWPLI ANCE CHECK

(a) Maintenance of Data: Figure 2-6 specifies the
materials to be maintained in the Conpliance Check
fol der.

(b) A hard copy of the Conpliance Check Contro
Sheet (Figure 2-7) will be retained in the conpliance
check folder, and the electronic version will be
conpl eted as well.

(c) Al conpliance checks will be closed with a closure
letter (Figure 2-5). The letter specifies the finding
of the conpliance check, i.e. whether the contractor
made avail able for inspection all the data requested in
the scheduling letter. Contractors that fail to allow
access wll be selected for another form of conpliance
evaluation, with witten notification. Their failure to
respond to future requests for data pertaining to the
Affirmative Action Programw Il normally result in
enf orcenent proceedi ngs. However, the conpliance check
will be closed. (Reference the scheduling letter Figure
2-4, and the closure letter, Figure 2-5).

2U | NVESTI GATI VE PROCEDURES: COVPLI ANCE REVI EW
FOCUSED REVI EW OFF-SI TE REVI EW OF RECORDS

The regul ations inplenenting Executive Order 11246 at 60-
1. 20 authorize OFCCP to conduct conpliance eval uations to
det erm ne whether the contractor maintains

nondi scrimnatory hiring and enpl oynent practices, and is
taking affirmative action to ensure that applicants and
enpl oyees are treated, during all aspects of enploynent,

w thout regard to race, color, religion, sex, or nationa
origin. A final rule published on Novenber 4, 1998, to
revise the regulations inplenenting the affirmative action
provisions of 38 U S.C. 4212, al so adopts the conpliance
eval uati on approach for determ ni ng whether the contractor
is conplying with its obligation to take affirmative action
to enpl oy and advance in enploynent certain protected
veterans. The VEVRAA conpliance eval uation regul ati ons,
whi ch are found at 41 CFR 60-250. 60, are effective January
4, 1999. The regulations inplenenting Section 503 at 41
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CFR 60-741.60 do not yet specify the conpliance eval uation
approach found in 60-1.20 and 60-250.60. However, in the
near future OFCCP intends to revise the Section 503

regul ations to include the conpliance eval uati on approach,
t hereby conform ng the provisions contained in the Section
503 regulations to 41 CFR 60-1.20 and 60-250. 60.

The regul ations at 41 CFR 60-1.20 and 60-250. 60 provide
that a conpliance eval uation may consi st of any one or a
conbi nation of the follow ng investigative procedures: a
conpliance review, an off-site review of records; a
conpliance check; and a focused review. Procedures for the
conpliance check eval uation nethod are outlined in section
2T.

The regul ations inplenenting Section 503 at 41 CFR 60-

741. 60 aut horize OFCCP to conduct conpliance reviews to
determ ne contractor conpliance with the nondi scrim nation
and affirmative action requirenments for individuals with
disabilities. Section 60-741.60 provides that the
conpliance review shall consist of a conprehensive anal ysis
and evaluation of all relevant hiring and enpl oynent
practices. The Section 503 regul ati ons, however, do not
contain rigid requirenents regarding the scope and content
of a conpliance review.

The current regul ations at 60-741.60 do not require a
conplete on-site review of every contractor selected for
conpliance review. Thus, a conpliance review may be
conpleted without an onsite review, if a determ nation can
be made about the contractor's conpliance with the

requi renents of Section 503 based upon an anal ysis and
eval uati on of the docunentation submtted for the desk
audit. Likewise, if an onsite reviewis required in order
to evaluate the contractor's conpliance with the

nondi scrimnation and affirmative action requirenments of
Section 503, that onsite review may focus on one or two

i ssues.

Al t hough the current term nology in the Section 503

regul ations differs fromthat used in the Executive O der
and 38 U.S.C. 4212 reqgul ations, parallel procedures will be
used to evaluate contractor conpliance under all three | aws
enforced by OFCCP
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Al'l conpliance eval uati ons, except conpliance checks, wll
begin wwth the scheduling of a conpliance review A
conpliance review may proceed in three stages: the desk
audit, onsite review, and offsite analysis. However, the
regul ations do not require all three stages to be
performed. |In nost cases, the results of the desk audit
will determ ne whether an onsite review is necessary. A
conpliance review may: 1) close after the desk audit, 2)
continue with an onsite review that is focused on one or
nmore issues, and/or 3) continue with an onsite review that
i nvol ves an exam nation of a variety of issues.

A smal | percentage of those contractors whose eval uations
woul d normal ly close at the desk audit stage wll be
schedul ed for conplete conpliance reviews. These
contractors will be identified at the district office |evel
in accordance with neutral selection procedures distributed
under separate cover. The reason for conducting these
neutrally selected, conplete conpliance reviews is to help
ensure the integrity of the programby allowi ng OFCCP to
verify the accuracy of information submtted by
contractors.

2000 GUI DELI NES

The established procedures for conducting a full-scale
conpliance review outlined in chapters 2 and 3 of the FCCM
wi |l be followed.

A scheduling letter (Figure 2-2) will be sent to the
contractor. Additionally, the COw Il telephone the
contractor to informthat it has been scheduled for a
conpliance review. As appropriate, the CO should al so
state that an onsite visit may or nmay not be necessary to
conpl ete the eval uati on process.

2- 66e Revi sed 12-98




The CO should informthe contractor that additiona
requests for materials mght be made followng the initial
subm ssion of the AAP and supporting docunentati on.

Except where the contractor has been neutrally selected to
undergo a conpl ete conpliance review through procedures

di stributed under separate cover, the results of the desk
audit generally will determ ne whether an onsite review
will be required.

2001 CLOSI NG THE COVPLI ANCE REVI EW AFTER THE DESK AUDI T

If the desk audit is conpleted with no outstandi ng
questions, the evaluation process nmay be closed at the desk
audit stage.

|f the CO determ nes the Executive Order AAP does not neet
one or nore of the standards for reasonabl eness
(referencing Chapter 2 of the FCCM, the desk audit should
be suspended and a show cause notice issued (reference
Chapter 8 of the FCCM.

In order to close the conpliance review after the desk
audit, the CO nust ensure that no outstandi ng substantive
i ssues exist. In order to acconplish this, the CO DD may
need to send a followup letter to request additional
materials for review during the desk audit. For exanple,
the CO may need to ask for information on protected
veterans to address the extent of affirmative action
efforts on their behal f, or substantive docunentation of
good faith efforts for job groups where goals have been
established, or an enpl oyee roster in order to conduct
appropri ate conpensati on anal yses.

The CO nmust proceed with an onsite review that is either
focused or conplete, if: 1) sufficient data has not been
provided to conclude the review at the desk audit (e.gqg.
adequate information on conpensation or good faith efforts
has not been provided); 2) there are indicators of problens
that nmerit an onsite investigation, and the probl ens cannot
be addressed through a docunent subm ssion; or 3) the
contractor has been identified for a conplete conpliance
review in accordance with neutral selection procedures

di stributed under separate cover.
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2W01la

DOCUMENTS FOR CLOSI NG REVI EW AFTER THE DESK AUDI T

Following are the possibilities for closure after the desk
audit stage of the conpliance review has been conpl et ed:

2U02

A finding of no apparent violations |eads to
i ssuance of a closure letter (reference Figure
A2-1) .

A finding of technical violations (formerly
incorporated in LOC) but no indicators of
potential discrimnation or |ack

of good faith effort, |leads to issuance of a
closure letter, referencing the violations and
their renedies (reference Figure A2-1).

A finding of substantive violations that are
resol ved during the desk audit stage leads to

i ssuance of notice of violations, resolution of
i ssues through a conciliation agreenment, and

i ssuance of a closure letter (reference Figure
A2-2).

For exanple, a contractor has not provided
adequat e docunentation regarding good faith
efforts in a job group where goal s have been
establ i shed and pl acenent opportunities have
occurred. The contractor then inforns the CO
that no additional docunmentation exists. Al

ot her issues have been resolved during the desk
audit. So, if the COis satisfied that there are
no potential discrimnation indicators, the |ack
of good faith efforts should be identified as a
violation and renedied in a Conciliation
Agreenent w thout the need for an onsite visit.

CLOSI NG THE COVPLI ANCE REVI EW AFTER COVPLETI ON OF
A FOCUSED ONSI TE REVI EW

If the CO determ nes that an onsite reviewis required to
address one or two issues that could not be resolved at the
desk audit, the evaluation may continue with a focused
onsite review.
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A focused onsite review should be conducted if problem
areas are identified in personnel activity, conpensation,
or unresolved good faith effort issues. The onsite visit
to the facility should be schedul ed, and the areas
identified as potential problens should be investigated at
t he onsite.

For exanple, if adverse inpact is identified in any job
group during the desk audit, but the rest of the desk audit
identifies no or few concerns, a focused review should be
pursued to investigate the adverse inpact issue.

The onsite visit to the facility should be scheduled in ac-
cordance with established procedures as described in
Chapter 3 of the FCCM The CO shoul d contact the
contractor by tel ephone and schedul e onsite dates. Those
dates shoul d be verified through an onsite confirmation
letter that al so specifies the records that nust be

ready for inspection when the CO arrives onsite.

Pl ease note that all onsite visits (other than a conpliance
check) shoul d include an inspection of the I-9 forns, a
check for FMLA conpliance in accordance with established
procedures, and collection of the VETS-100 report. Al so,

if additional problemareas are identified through
interviews or records review, the CODD may decide that a
conplete onsite review i s necessary.

2U02a DOCUMENTS FOR CLOSI NG REVI EW AFTER FOCUSED ONSI TE
REVI EW

Following are the possibilities for closing the conpliance
review after a focused onsite review has been conpl et ed:

A finding of no apparent violation |eads to
i ssuance of a closure letter (reference Figure 2-
8) .

A finding of technical violations (formerly
incorporated in LOC) |eads to issuance of a
closure letter, referencing the violations and
their renedies (reference Figure 2-8).
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2U03

2U04

A finding of substantive violations |eads to

i ssuance of a notice of violations, resolution of
issues in a conciliation agreenent, and issuance
of a closure letter (reference Figure 2-9).

CLCSI NG THE COVPLI ANCE REVI EW AFTER A COVPLETE
ONSI TE REVI EW

If the CO determines that an onsite review is required
to address a variety of issues, (e.g. adverse inpact

i ssues, good faith effort and AAP probl ens that have
not been resolved) then a conplete onsite review w ||
be conducted, follow ng the applicable established
procedures as described in sections 2R and 2S and
Chapter 3 of the FCCM

SCRR PAGES TO BE COVPLETED

The CO should conplete a SCRR for every conpliance
review. The stage at which the conpliance reviewis
closed will determ ne what sections of the SCRR can be
conpleted. In sone evaluations, the CO may not be
able to conplete certain sections of the SCRR  For
exanple, if going onsite is unnecessary in a
particul ar conpliance eval uation, the CO may not be
able to address the sections of the SCRR whi ch ask:
whet her the contractor has invited enpl oyees to self-
identify as protected veterans (Item 1l on page 13a);
whet her the contractor has listed all suitable

enpl oynment openings with the state enpl oynent service
(Item 4 on page 13a); and/or the summary of potenti al
di scrim nation problens (page 17b). However, the CO
shoul d al ways conplete as nuch of the SCRR as
possi bl e, based on how far the conpliance review

pr oceeds.
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Figure 2-7: COVPLI ANCE CHECK CONTROL SHEET (conti nued)

CO Recommendati on for C osure:

e If noitens mssing, |leave b

| ank.

e |If prior year report mssing (unless contractor was
check under col unm #1.

not covered in prior year),
e If job listings information
col um #2.

m Sssi ng,

check under

e |f accommmodations information m ssing, check under

col um #3.

e If contractor refuses to grant access, check

appropri ate space.

#3
Accomodat i ons

#1 #2
Prior Year Job Listings
Report
Recor dkeepi ng

(Checki ng one of the above spaces w
into a pool for further eval uation.)

Il place the contractor

Failure to G ant
Access

(Checki ng the space above will indicate the contractor wll
be sel ected for another conpliance eval uati on net hod.)

Need for Technical Assistance indicated: Yes
_____ No

Addi tional Pertinent |nformation:

Date Closure Letter |Issued to Contractor

Hour s

Onsite: Travel Time: Ofsite: Tot al :

2-79
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Fi gure 2-8:

CLOSURE LETTER FOR NO APPARENT VI OLATI ONS OR
TECHNI CAL VI OLATI ONS

(Name of CEO

(Title of CEO
(Est abl i shment Nane)
(Street Address)

(Gty, State, Zip Code)

Dear (Name of Contractor O ficial):

Qur recent evaluation of your equal enploynment opportunity
policies and practices at (Nane and Location of
t he Establishnment reviewed) has been conpl et ed.

[ Sel ect either Paragraph 2 or Paragraphs 3 and 4]
(2)

During the conpliance review process we found no apparent

vi ol ati ons of Executive Order 11246, as amended, Section
503 of the Rehabilitation Act of 1973, as anended, or

the Vietnam Era Veterans’ Readjustnent Assistance Act of
1974, as anmended (38 U.S.C. 4212). This determ nation may
be nodified by the Regional Director, or by the Deputy

Assi stant Secretary for Federal Contract Conpliance, wthin
45 days of the issuance of this letter.

[OR]
(3) and (4)

During the conpliance review process we identified and
resolved the following violation(s): [identify the
technical violation(s) resolved during the conpliance
eval uation, including the appropriate regulatory citation
and specific renmedy]. It is understood that this/these
probl em area(s) will not recur.
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Fi gure 2-8:

CLOSURE LETTER FOR NO APPARENT VI OLATI ONS OR
TECHNI CAL VI OLATI ONS (conti nued)

We found no additional apparent violations of Executive
Order 11246, as anended, Section 503 of the Rehabilitation
Act of 1973, as anended, or the Vietnam Era Veterans’

Readj ust ment Assi stance Act of 1974, as anmended (38 U.S.C.
4212). This determ nation may be nodi fied by the Regional
Director, or by the Deputy Assistant Secretary for Federal
Contract Conpliance, within 45 days of the issuance of this
letter.

[ Optional ]

The O fice of Federal Contract Conpliance Prograns
sincerely appreciates the cooperation and courtesies
extended by you and your staff during the conduct of the
conpliance revi ew.

Si ncerely,

(Name of District Director)
District Director

cc: (as appropriate)
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Fi gure 2-9: CLOSURE LETTER FOR SUBSTANTI VE VI OLATI ONS

(Name of CEO

(Title of CEO
(Est abl i shment Nane)
(Street Address)

(GCty, State, Zip Code)

Dear (Name of Contractor Oficial):

Qur recent evaluation of your equal enploynment opportunity
policies and practices at (Nanme and Location of
t he Establishnment reviewed) has been conpl et ed.

Subject to the inplenentation of commtnents detailed in
our Conciliation Agreenment dated (date), it is the

determ nation of this office that there are no further
apparent violations of the requirenents of our regul ations.
This determi nation nmay be nodified by the Regional

Director, or by the Deputy Assistant Secretary for Federal
Contract Conpliance. However, if neither the Regi onal
Director nor the Deputy Assistant Secretary for Federal
Contract Conpliance takes action on it within 45 days of ny
signature on this Agreenent, it shall be deemed approved.

This determ nati on does not preclude a future determ nation
of nonconpliance based on a finding that the conmtnents
are not sufficient to achieve conpliance.

[ Opti onal ]
The O fice of Federal Contract Conpliance Prograns

sincerely appreciates the cooperation and courtesies
extended by you and your staff during the conduct of the
conpl i ance revi ew.

Si ncerely,

(Name of District Director)
District Director

cc: (as appropriate)

2-82




APPENDI X 2C

CHAPTER 2 - DESK AUDI T

| NDEX

Action-Oriented Prograns Ce e e e 2-30
Affirmative Action Pl ans

(AAPs), Acceptability of . . . . . 2-10, 2-35, 2-39
AAP, Additional Ingredients Ce e e e 2-42
AAP, Conpl et eness of C e e e e e e 2-10
AAP, Del ayed Recei pt of C e e e e 2-7
AAP, Executive Order, Non-Receipt of Ce e 2-7
AAP, Reasonabl eness of C e e e e oo 2-11, 2-12
AAP, Section 503/38 U S.C. 4212, Non-Recei pt of : 2-7
AAP, Summary of Problens with Ce e e e 2-42
AAP, Support Data C e e e 2-42
AAPs, Purpose and Principles of C e e e e 2-1
Avai l ability Anal yses C e e e e e ... 2-12, 2-16
Avai lability Analysis - Defining Labor Areas . . . 2-17
Avai l ability Analysis - Ei ght Factors . . . . . . . 2-20
Case Chronol ogy Form CC-53 C e e e e e 2-3
Case Files, Review of C e e 2-6
CC-53 - Chronol ogy Log e e e e 2-67
Chronol ogy Log - CC-53 e e e e 2-67
Cvil Rights Act of 1964, Title VII Ce e 2-48
Communi ty Action Prograns, Support of Ce e 2-34

2C-1



Community Resource Files, Review of Ce e e 2-5

Comruti ng Patterns C e e e e 2-18
Conpensati on e e e e e e s 2-41
Conpensati on Anal yses C e e e e e e 2-58
Conpl aints, Information on C e e e e 2-6
Conpl i ance Check (limted inspection. . . . 2-66 to 2-66c¢c;
of records). . . . . . . . . . .. . . . . . . 2-721t0 2-79
Compl i ance Review Information System (CRIS) Coe 2-3
Concentrations and Underrepresentations Ce 2-49

Consi deration of Mnorities and Wnen

Not Currently in the Wrkforce Ce e 2-35
Continuing Violation . . . . . . . . . . . . . .. 2-8
Cor porat e Headquarters, Reviews of Ce e 2-9
Counsel , Representation by C e e e e 2-4
Court Orders, Relationship of

OFCCP Conpliance Activities to Ce e e 2-7
CRI S Form 100a C e e e e 2-3
Desk Audit, Relationship to Conplaint Ce e 2-6
Desk Audits, Purpose of e e e e 2-1
EEO Pol i cy, Adoption of by Contractor Ce e 2-28
EEO Trend Analysis . . . . . . . . . . . . . . .. 2-43
Equal Enpl oynment Qpportunity Comm ssion ( EEOC) : 2-5
Eval uation Period for Contractor's Performance : 2-8
Focused Reviews . . . . . . . . . . . . . 2-66¢c to 2-66

2-80 to 2-82
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