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THE CLASS ACTION FAIRNESS ACT OF 1999

TUESDAY, MAY 4, 1999

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT
AND THE COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:05 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Charles E. Grassley
(chairman of the subcommittee) presiding.

Also present: Senators Thurmond, Sessions, and Kyl [ex officio].

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. I want to say good afternoon to everybody,
and I would like to thank everybody for coming to this hearing
about class action abuse and S. 353, the Class Action Fairness Act
of 1999.

We have party caucuses that go on usually until 2:15 p.m. or a
little bit past that on Tuesdays. So since we have such a full sched-
ule of people to hear this afternoon, I want to start on time and
I will stop wherever we are for people, particularly Mr. Torricelli
or Mr. Kohl, who will represent and speak for the Democrats. I will
let them speak when they get here, regardless of where we are in
the process because it is only fair for them to have an opening
statement as well.

Although we had a joint hearing with the House earlier this year
on bankruptcy reform, this is the first Senate only subcommittee
hearing with Senator Torricelli as the ranking member. So I wel-
come his participation and hope to work closely with him during
this Congress and beyond what is on the agenda of this subcommit-
tee. Although the subcommittee did not take up the bankruptcy re-
form bill, I have had a very close working relationship with Sen-
ator Torricelli on that major piece of legislation.

The topic of our hearing today is an important subject that lately
has received considerable attention. More and more people recog-
nize that the class action system is being abused and that the peo-
ple who are supposed to be helped by this process are instead get-
ting used. Ultimately, the current system is benefiting lawyers and
not your average class member.

This subcommittee held a hearing about a year ago to examine
the problems occurring with class actions and how the process is
being abused at the expense of the plaintiff class and defendants.
We heard about scenarios where plaintiffs are misled into accept-
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ing settlements which either offer them little of value or even cost
them money, while the class lawyers get rich. We heard about set-
tlements where plaintiffs receive coupons of little value or with re-
demption restrictions making them practically useless. Yet, their
lawyers receive millions of dollars in attorneys’ fees.

We heard about attorneys searching the newspapers and the
Federal Register for possible cases, determining which ones they
can reap the most from, then recruiting potential plaintiffs so that
they can bring their lawsuits. Those things are already on the
record. We also heard about the increased concentration of class ac-
tions in State courts, particularly in courts which are more suscep-
tible to approving class certifications without adequately consider-
ing whether a class action would be fair to all class members.

We heard about plaintiff lawyers gaming the system to avoid re-
moval to Federal court by manipulating the pleadings and by find-
ing a token plaintiff or defendant to defeat procedural require-
ments. We heard about lawyers using the State court system to get
the lowest settlement amount possible for defendants and the high-
est amount in attorneys’ fees for the plaintiff class lawyers. The
abuse list goes on, and I am sure that we are going to hear more
about this today.

That is why Senator Kohl and I introduced the Class Action
Fairness Act. Our bill takes the first step at curbing class action
lawsuit abuses. It requires that settlement notices be written in
plain English and include the amount and sources of attorneys’
fees. It requires notification of State attorneys general of any pro-
posed class settlement that affects their residents so that they can
object if the settlement terms are unfair. It penalizes frivolous class
action filings by requiring to impose rule 11 sanctions, although the
nature and extent of such actions remain discretionary.

Our bill discourages settlements that give attorneys exorbitant
fees based upon hypothetical over-valuation of coupon settlements
by providing that class action attorneys’ fees be based on a reason-
able percentage of damages actually paid to class members. It al-
lows attorneys’ fees to be based on an hourly rate so that reason-
able fees are available in all kinds of cases, including those involv-
ing injunctive relief.

Our bill also allows more class action lawsuits to be removed
from State court to Federal court either by a defendant or an
unnamed class member. Currently, class lawyers can avoid re-
moval if the individual claims are for just less than $75,000 or if
just one class member is from the same State as a defendant. Con-
sequently, plaintiff class lawyers gravitate toward those State
courts which permit class actions to proceed with little or no scru-
tiny, and lawyers play games with the procedural requirements to
stay in those State courts.

On the other hand, Federal courts consistently give closer scru-
tiny to class settlements and to whether it is fair for a case to pro-
ceed as a class action. They are better equipped to deal with multi—
State issues. With their ability to consolidate related cases, the
Federal courts can bring about more efficiencies and prevent a race
to settlement between competing cases.

Not only do I believe that the changes in our bill better protect
the due process rights of unnamed plaintiffs and defendants, I be-
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lieve that the fact that we are dealing with multi—State plaintiffs
makes the Federal courts an appropriate forum for these kinds of
cases. This is especially true because I don’t believe State courts
should be dictating national policy or imposing their State’s laws
on other State citizens in these multi—State cases. In fact, I believe
that to the extent there is some federalization of class standards,
it is reasonable to do with uniformity rather than having individual
State courts setting different standards, which only breeds gaming
of the judicial system and forum-shopping.

Today, we will hear from witnesses that there is a clear constitu-
tional basis to having these multi—State class actions proceed in
Federal court. But our bill also takes into account federalism con-
cerns by making sure that the purely State cases remain in State
court, thus allowing State courts to retain their ability to adju-
dicate class actions that involve their citizens. I want to make it
clear, our bill does not prevent any claim from being heard, nor
does it close the courthouse door to any plaintiff.

Now, I have heard from lawyers who say that the plaintiff class
is obtaining the best value for their case by winning in settlement
a bunch of coupons. How can that be? How can a lawyer tell me
that the plaintiff class got a great deal where the attorneys nego-
tiated a settlement valued by the court at millions of dollars, of
which the class got only coupons, the terms of which are so restric-
tive they are basically useless, and the lawyers got all the cash?

Witnesses have testified to Congress that these coupons allow
the class lawyers to claim that a settlement is worth much more
than it really is worth, and therefore they can claim more in attor-
neys’ fees. Again I ask, if coupons are better for the clients, why
aren’t the lawyers paid in coupons?

These coupon deals are so pervasive that even one of my staffers
got a notice telling him that as a member of a plaintiff class in a
lawsuit against a mortgage company, he had won in settlement a
coupon for $100 off the next financing or refinancing of his mort-
gage with this company. But he doesn’t want to refinance his mort-
gage at this time, and certainly not with the company that ripped
him off in the first place. So you tell me what use to this staff per-
son is this coupon worth $100. And I am sure that those attorneys
are not going to be paid with coupons to refinance their mortgages.

What I see happening is lawyers negotiating for something of lit-
tle to no value for their clients, but keeping what does have
value—in other words, cash—for themselves. The way I see it, the
class plaintiffs receive no benefit whatsoever and, in fact, plaintiffs
forfeit their right to sue. And the reason the plaintiffs’ bar is so op-
posed to any regulation is because we are talking about taking
away their gravy train.

Moreover, I find it remarkable that some still maintain that the
class action problems we are seeing—State court abuse, attorney
misconduct, and consumer exploitation—just happen to be anec-
dotal. That is not the case. The RAND study, a study by Stateside
Associates, and statistics recently compiled by the Federalist Soci-
ety confirm that more and more class action lawsuits are being
filed, that they are increasingly concentrated in State courts, and
that abuses are occurring with class actions.
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For example the RAND study found that the problems are intrin-
sically inherent in the class action system, stating that, “It is gen-
erally agreed that fees drive plaintiffs’ attorneys’ filing behavior,
that defendants’ risk aversion in the face of large aggregate expo-
sures drives their settlement behavior * * * In other words, the
problems with class actions flow from incentives that are embedded
in the process itself.”

The House and Senate committee hearing records are replete
with examples of class action abuses. The Judicial Conference has
recognized that the process is being misemployed. They have been
studying how to fix the class action system for quite some time
now. Something has to be done, and our bill is one good first step.

Today, the subcommittee will continue in its examination of class
action abuse. We will look at how the Grassley—Kohl bill can ad-
dress some of these problems, and listen to suggestions on how to
make our bill better and how to further address the class action
phenomenon. I am looking forward to hearing from all of our dis-
tinguished witnesses.

Without objection, I would like to place in the record the Federal-
ist Society’s study on class actions already referred to.

[The study referred to follows:]



Litigation—
A Federalist Society
Survey..

From the
Editors

The Rand Institute’s
Class Action
Study ..

Thoughis on Class
Action Litigation

Class Action Reform
Proposals

Class Action

Watch

A Publication of the Federalist Society’s Litigation Practice Group and
Its Class Actions Subcommittee

Analysis:

Class Action
Litigation—A Federalist
Society Survey

When the Class Action
Warch bulletin was first being
planned, we were struck by
the absence of any generally
available data respecting
business exposure to class
action litigation. We frequently
heard the argument that the
business community had been
facing more class action
litigation with each passing
year. Indeed, the preliminary
findings of a Rand Institute
study published in 1997 say as
much, with lawyers and
corporate counsel who were
interviewed reporting that they
have witnessed a doubling or
tripling of class action suits in
the past few years. But we
knew of no effort to actually
survey companies in consider-
able depth regarding their own
specific experiences. We
therefore undertook that task
in December 1998, and some
of the findings from that effort
are set forth and discussed
here.

The first task, of course,
was to devise a reasonably
thorough survey that compa-

nies could readily and easily

answer. We chose to ask

about putative class action
cases that were pending in

1988, 1993, and 1998. The

hope was that these three

chronological “snapshots”
would provide some sense of
the development of class
action activity over the most
recent ten-year period. The
respondents were asked to
provide information about
federal actions, cases in all
state courts, and cases just in

Texas state courts. We asked

for a breakout of Texas

actions because it was our
understanding that Texas is
shaping up to be the next
major battleground for legisla-
tive consideration of class
action reform. And, indeed,
the following analysis devotes
considerable attention to the

Texas survey results for that

very reason.

For each of the three years,
the survey asked companies to
consider a wide variety of
issues, including, but not
limited to:

4 The number of putative
class actions pending in
federal, state, and Texas
state courts.

# The predominant issue
in each case (e.g.,
securites, toxic tort,
consumer fraud, etc.).

4 The size of the putative
class in each case, and
whether the class was
local, statewide, or
nationwide in its composi-
tion.

State Spotlight:

Texas Class Action

Litigation Survey

See Analysis Section

4 The number of state,
federal, and Texas state
cases in which classes
were certified.

4 The incidence and
magnitude of both initial
and post-certification
settlement demands.

4 The number of federal,
state, and Texas state
court cases that were
resolved by settlement,
dispositive motion, and
verdict,

continued on page 3
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Dear Reader:

[ am most pleased to present the Federalist Society’s
inaugural issue of Class Action Watch. This bulletin,
which we hope to publish and distribute two or three
times each year, is aimed at providing facts and infor-
mation relating to class action litigation activity. We
have given this area special attention because of the
unprecedented amount of debate that is taking place
about both the impact of class action activity and ideas
for reform. Our goal is not to take sides in these
debates, but rather to provide facts and data that may
prove helpful in focusing discussion.

We intend each issue of this bulletin to contain three
sections. The “Analysis” section will present data
about class action activity. In this first issue, we unveil
the results of a survey of businesses we recently con-
cluded. Considerable space is devoted to Texas state
court litigation because Texas is shaping up to be the
next major battleground for consideration of class
action legislative reform. The “Commentary” section
will provide news about other studies, our programs,
articles of interest, and various proposals for class
action reform. The purpose will be to provide some
useful facts about varying perspectives as well as some
general context for thinking about the data we present
in the “Analysis” section. Finally, our “Recent Devel-
opments” section provides particular news items about
class action trends and activity from the last six
months.

In organizing this bulletin, we have tried to provide a
wide variety of materials in the hope that class action
litigators and judges as well as policy leaders, the
press, and the general public would find items that are
both interesting and easy to digest. The editors also
were assiduous in trying to be as thorough and objec-
tive as possible. Of course, we encourage any com-
ments or suggestions you may have to improve the
publication in these or other respects.

Paul Clement
Chairman, Class Actions
Subcommittee




Figure 1

Is Class Action Litigation on the Rise?
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# Respondents reported that between 1988 and 1998 the number of pending class
actions in state courts increased by 1042%, and the number in all federal courts

increased by 338%.
¢ The number of
1988 10 1998, ri

g by 820%

4 The length of time be-
tween class certification
and settlement.

4 The size of the plainiiff
class.

‘With respect to these and
other issues that we raised,
bear in mind that the survey
asked about cases that were
pending in a given year.
Therefore, when the 1993
portion of the survey asked
about class certification and
settlement, for example, the
respondents were instructed
to “count” cases that were
certified or settled before,
during, or after 1993. The
same can be said for the
1988 and 1998 portions of
the survey. This approach
was most consistent with
what we know about how
companies keep track of
their cases.

After having completed
the survey, we set out to
obtain some data. We mailed
the survey to 100 companies
consisting of: (1) most large

actions in Texas state courts increased dramatically from

employers in Texas, including
both Texas-based companies
and non-Texas-based com-
panies with a signifiant
number of employees and
with annual revenues at or
about $1 billion or more; and
(2) Fortune 500 companies
that have a demonstrated a
general interest in the
litigation process as ex-
pressed by corporate or
general counsel membership
in more than one trade
organization that monitors
litigation reform, including
the American Corporate
Counsel Committee, the Civil
Justice Reform Group, and
the American Tort Reform
Association. The companies
represented every conceiv-
able industry—transporta-
tion, energy and utilities,
pharmaceuticals, food
service, banking, insurance,
heavy and light manufactur-
ing, telecommunications, and
a wide range of durable and
non-durable consumer goods
production. We had no idea

whether or not class action
litigation was perceived as a
“problem” by the companies
we surveyed, and the fact
that a company has an
interest in litigation reform
does not necessarily mean
that it has concerns about
class action activity (indeed,
anumber of the respondent
companies had no class
actions to report). Moreover,
the surveys were submitted
anonymously, and we there-
fore do not know which
companies responded.

The survey effort began
on December 4, 1998 with a
mailing to the general
counsels of the 100 compa-
nies we identified. As of
January 12, 30 companies
responded by returning
surveys (a 30 percent
response rate). Given the
size of these companies and
the logistical difficulties
associated with responding
to such a survey (it was 15
pages), we were quite
satisfied to have secured
such business participation in
this kind of a project. Indeed,
we know of no similarly
successful survey effort |
{though Rand and others
have been quite successful in
collecting data using other
very valuable sources).

For a number of reasons,
we believe the pool of
respondents reflects a rather
diverse collection of experi-
ences respecting class action
litigation. It is clear, for
example, that the companies
responding are not simply
those especially concerned
with or affected by class
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action litigation. A number of
the respondents had no
pending litigation at all during
the years in questions {or
very litile), while others
posted more significant
numbers. The median and
mean numbers of pending
putative class actions reflect
this distribution. Atthe very
least, therefore, one can see
the nature and extent of
class action activity among
nearly several dozen major
American companies with a
diverse array of business
interests.

Putting aside our satisfac-
tion with the response, itis
crucial to note that this
survey effort is not intended
o be a complete scientific
sample or analysis of class
action activity. The data was
intended to increase our
understanding in this area,
but it by no means completes
ourunderstanding. More-
over, as we continue to
receive responses, we with

+ Respondents repocted that between 1988 and 1998, the rate of increase in pend-
sharply in Texas courts {from 110%-338%), but the vate of
e dropped sharply when accosnting for state couns natioawide {from

adjust our analysis, And, in
the coming months, we hope
to release the resuits of two
other class action survey
efforts involving the business
community that currently are
underway.

What follows is a sum-
mary of some of the infor-
mation we were able to
compile from the surveys
that were submitted. The

Figure 3

data included in this article
reflects the best meaningful
information available from
the survey effort. We did not
believe it was appropriate to
TEPOIt ON ISSUES oF questions
unless alt or virtually alf of
the respondents provided
data. Thus, for example, we
are not cormnfortable at this
time discussing any of the
data respecting plaintiff fee
awards or the predominant
issues presenied by class
action litigation—too many
of the answers to these
questions were left incom-
plete by the respondents. It
is our hope that some of
these other issues can be
tackled in future survey
efforts. Moreover, we
purposely have avoided
reaching any conclusions
respecting the data, Readers
can decide for themselves
what the trends reflect, what
has cansed them, and
whether a problem has been
revealed here that should be
addressed.

The Rate of increase in Pending Class Actions

400

350
300

% increase in pending class
actions

1988-1993 1993-1998

-

[~ Texas courts = Federal courts)]

# Berween 1988 and (998, the mate of fnvrease jo peading class actions wse in
Texas cousrts from 110% to 338%, and the raxe of increese for respondents rase

34% 10 184% for Federal couvs.



The Incidence of a class, without regard to Among the respondents,
Class Action whether class certification the number of pending
Activity: Is Class was(ultimately granted or putative class actions in
Action Litigation denied.” Respondents were ~ Texas state courts increased
asked to identify the number by 820 percent between

Increasing? of such cases in state and 1988 and 1998. The number
We began our survey by  federal courts, and then to of such actions rose by 1042
asking: “How many putative  break down the state cases percent in all state courts
class actions were pending by jurisdiction (Alabama, and by 338 percent in all
in 1988 [and 1993 and California, Florida, Louisiana, federal courts during that
1998]7 In answering this Ohio, Texas, and “Other”). same period.
question, please include all Figure One (on page three) To ensure that the in-
suits in which the plaintiff sets forth the data fromthis  creases in class action
purported to sue on behalf of ~question. litigation we are seeing were
Figure 4
Texas Appellate Courts
Class Certification Rulings
Affirm Affirm Reverse Reverse
Certification Denial Certification Denial Total
1998 9 1 3 0 13
(first 8 mos.)
1997 4 1 2 0 7
1996 5 1 1 0 7
1995 0 1 0 1 2
1994 3 2 1 0 6
1993 1 0 0 0 1
1992 1 0 0 0 1
1991 1 2 0 0 3
1890 2 2 0 ] 4
1989 3 0 0 Q 3
1988 0 0 0 0 0
1987 1 2 0 0 3
1986 2 2 0 0 4
1985 1 0 0 0 1
1984 0 0 1 0 1
1983 0 0 0 0 0
1982 0 0 1 0 1
1981 0 1 1 0 2
1980 0 2 1 0 3

# The class action growth trends noted in the survey are confirmed by a recent canvass of reported class certification-related
decisions rendered by Texas state appellate courts. That canvass (performed on LEXIS) indicates that throughout the 1980s,
Texas appellate courts heard and issued reported class cestification-related decisions in only two or three cases per year. In
some years, no class action appeals were heard. Appeals from class certification rulings have become much more common-
place in the 1990s. For example, LEXIS indicates that during the first eight months of 1998, Texas appeliate courts issued
at least 13 class certification appeal decisions.

# In the months of September, October, and November. the number rose to 18,
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not simply the result of a
small number of outliers who
experienced very significant
spikes, we performed the
following analysis:

4 We counted the number of

respondents who showed

Figure 5

relevant time period (1988
vs. 1998, 1988 vs. 1993,
and 1993 vs. 1998) and
court system (federal,
state, Texas state), we
calculated the median and
mean increases in the

Class Action Settlement in Texas State Courts

Percentage Setlled

100

H Certified Cases M Cases Not yet Certified

4 Settlement ocenrred much more frequently in respondents” Texas statc court class

actions that were certified.

increases in class action
litigation between 1988
and 1998, 1988 and 1993,
and 1993 and 1998. In the
1988~1998 time period, 84

percent reposted increases

and none reported de-
clines. In the 1988-1993
period, 48 perceni re-
ported increases and 16
percent reported declines.
In the 1993-1998 time
period, 82 percent re-
ported increases and 4
percent reported declines.
Therefore, most compa-
nies—not sinply a small
cluster of especiaily hard-

number of cases for our
respondents. The median
figure and the mean figure
for a given court system
and time period were
consistently about the
same, with very little
deviation. Moreover, we
noticed that, for each year
in each court, it was
virtually always the case
that respondent increases
were quite similar. For
example, in comparing
1993 and 1998 data for
cases in state courts—a

period during which we
recorded an increase of
227 cases—two-thirds of
the respondents witnessed
an increase of seven
cases or less and one-third
witnessed an increase of
14-28 cases. Similarly, for
Texas data during those
same years—a period
reflecting an increase of
71 cases—88 percent of
the respondents showed
an increase of six cases or
less and 12 percent of the
respondents showed an
increase of 7-11 cases. In
other words, no one
company, or small group
of companies was respon-
sible for increases wit-
nessed.

4 We also sought to control

for company growth in an
effort to account for the
fact that increases in class
actions sometimes can
result from increases in
company growth and
productivity or merger and
acquisition activity. We
found that revenues for
the companies surveyed
doubled on average
between 1988 and January
1, 1998. This is consider-
ably lower than the
percentage increases in
class action litigation.

hit companies—saw Figure 6
Increases. Period of Time between Certification & Settlement

¢ \_Ne also lo?ke.df“ the Less than 1Year | 1-3Years | Greaterthan 3Years
figures for individual 1988 0% 0% 100%
respondents who reported 1993 0% 33% 6%
increases. For each 1998 60% 40% 0%
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Figure7

Settlement: Texas Courts

vs. Other Jurisdictions
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4 Settlement occurs more frequently in
courts nationwide or in federal courts.

In an effort to compare
jurisdictions, we analyzed the
rates of increase in putative
class actions between state,
federal, and Texas state
courts for respondents. The
results of that analysis are
set forth in Figure Two and
Figure Three on page four.
In Texas state courts, the
rate of increase rose from
110 percent in the 1988/1993
time period to 338 percent in
the 1993/1998 time period.
For state courts nationwide,
the rate of increase dropped

Figure 8

Texas state courts than in either state

somewhat, from 310 percent
in the 1988/1993 time period
down to 178 percent in the
1993/1998 time period. In
federal courts, the rate of
increase climbed from 54
percent in the 1988/1993
time period to 184 percent in
the 1993/1998 time period.
As Figure Four (on page
five) suggests, the Texas
increases are reflected in the
rise of certification rulings
handed down by Texas
appellate courts over the
past few years.

Is There A
Relationship between
Class Certification
and Settlement?

Our survey asked for data
respecting both the incidence
of class certification and the
incidence of settiement. We
also asked for information
regarding the length of time
between class certification
and settlement. We re-
quested this information to
help people assess the oft-
stated opinion that certifica-
tion greatly increases settle-
ment pressures.

Figure Five compares the
settlement rates for putative
class actions pending in 1993
and 1998 (there were too
many incomplete responses
to develop any findings for
1988). Among the respon-
dents, certified class actions
seem to settle more than
non-certified actions. For
example, 75 percent of the
certified class actions
pending in 1993 resulted in
settlement, as compared with

Plainiff Class Compostion

& Classes B Classes 0 Classes
Local  Statewide  Nationwide

Plaintiff Class Composition

14% =]

5 @ Chsses @ Classes
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36 percent of the cases that
were not certified. We see a
simjlar disparity with cases
pending in 1998; 40 percent
of the certified cases
settled,but only 19 percentof
the non-certified cases
settled.

Figure Six (on page six)
tracks the length of time
between class certification
and settlement. It appears
that, among respondents,
settlement is now following
class certification more
quickly than in the past. In
1988, 100 percent of the
cases were settled more
than three years after
certification. In 1993, a third
of the cases were settled 1—
3 years after certification,
and the remaining two-thirds
were settled more than three
years after certification.
Finally, in 1998, we see a
complete reversal in the
trend, with 60 percent of the
cases being settled less than
one vear after certification
and the remaining 40 percent
being settled within 1-4
yeais.

Frequency of
Settlement: Texas
State Courts vs.
Other Jurisdictions

The survey asked how
many of a respondent’s
putative class actions were
settled, dismissedona
dispositive motion, or re-
solved by way of a verdictin
favor of either the plaintiff
class or the defendant. We
compared figures for Texas
state courts, all state couts,

and ali federal courts. Figure
Seven distills the results.

The respondents reported
a higher settlement rate in
Texas state courts than in
either state courts nation-
wide or in federal courts. For
each of the three years in
question, 90-100 percent of
the pending cases that had
been resolved were setited
before a verdict. The settle-
ment rate was between 40
and 66 percent in federal
courts and between 41 and
65 percent in all other state
courts nationwide.

Composition of
Plaintiff Classes in
Texas Litigation: Is
Texas Becoming a
Forum-Shopping
Venue?

Respondents overwhelm-
ingly reported increases in
Texas class action litigation
between 1988 and 1998,
Awmidst this growth in activ-
ity, to what extent did the
composition of the plaintiff
classes change or remain the
same? We sought to shed
light on this issue by asking
respondents whether plamtiff
classes in pending cases
were local, statewide, or
nationwide in their orienta-
tion, Figure Eight on page
seven sets forth the data.

The data obtained from
respondents reveals that the
composition of plaintiff
classes has been changing.
In 1988, for exampie, 75
percent of the plaintiff
classes in pending cases

were focal, and 25 percent
were statewide. We saw
much the same in 1993, at
least insofar as there were
no nationwide classes. That
pattern changed in 199818
percent of the classes were
natjionwide in their composi-
tion, with 51 percent local
and 3} percent statewide.

EE

As we mentioned at the
outset, the responses we
have received provide a
glimpse of the scope and
nature of their class action
activity. Whileitmay notbe
representative of all or even
most businesses in America,
we believe the data helps to
increase understanding of
the area. Whenever pos-
sible, the Federalist Society’s
Litigation Practice Group will
contitue to generate data in
order to shed further light on
trends relating to class action
Jitigation.



13

The Rand Institute’s
Class Action Study

In May 1997, the Rand
Institute for Civil Justice
released a preliminary report
on its study of class action
litigation. The Study makes
a significant contribution to
the scholarship on class
actions and to the ongoing
effort to understand the
scope of class action litiga-
tion and its impact on
society and our judicial
system.

The Institute’s Study had
its genesis in an effort to
assist the Federal Advisory
Committee on the Rules of
Civil Procedure and other
policymakers with their
work in trying both to
understand class action
litigation and to recommend
possible reforms. The
project goals were to (1)
build upon the Federal
Judicial Center’s 1996 study
(“FIC Study”) of class
actions; (2) provide “a more
detailed picture of the
current class action land-
scape and to suggest some
implications of this land-
scape for rule changes;” (3)
“systematically and objec-
tively describe current
litigation practices and to
suggest some implications
of the practices for rule
changes;” and (4) describe
the consequences of class
actions on “individuals (as
claimants, consumers and
citizens), businesses, the
economy, and society.”

Using a multi-pronged
search strategy, the Study
turned to electronic data-
bases to uncover informa-

tion on the range of class
action litigation pending during
the period of July 1, 1995 to
June 30, 1996. First, Rand
“identified databases that
report class actions in some
form and that were electroni-
cally searchable.” Second, it
“developed algorithms for
identifying records within
these databases that refer to
class actions, and screened
these for references to
specific cases.” And, finally,
the Institute eliminated
duplicative references to the
same case and tabulated
information about case
characteristics.

To supplement the
Study’s statistical findings
and “to learn about class
action litigation practices,”
the Institute interviewed key
participants in the litigation
process from a broad array
of interests, including
plaintiff lawyers, defense
counsel, public interest
lawyers, and representatives
from state attorneys general
offices. In total, the re-
searchers spoke with more
than fifty people at thirty-
four firms and organiza-
tions. The typical interview
lasted for about two hours,
although some lasted the
better part of a day.

Rand reports on a number
of findings with respect to
the types of class action
tawsuits that are typically
filed. For example, it found
that “mass torts, which have
featured prominently in the
policy debate about class
actions, account for a
relatively small proportion
of the opinions reported” in
the databases that were
employed. In addition,

Rand found that consumer
cases account for a larger
percentage of class action
litigation than was previously
observed in the FIC Study.
Although the Institute qualified
these findings by pointing out
that it did not conduct a
“scientific sample” of class
action litigation, it states that
“virtually everyone ... on
both plaintiff and defense
sides” corroborated the
finding that consumer cases
are a big part of the activity in
the class action context.
Given the prominence of
consumer cases in class
action litigation, Rand goes
on to describe this category
of cases in greater detail. Its
preliminary report examines
how the consumer cases are
divided among four catego-
ries: fees, antitrust, fraud,
and other consumer claims.
The fees cases—"which
involve a variety of claims
dealing with charges by
service providers”—are
graphically depicted to be
oceurring with great fre-
quency, and Rand states that
this is consistent with the
testimony that was collected.
The Rand Study also
makes a number of findings
that are similar to the results
of the Federalist Society’s
survey effort. Specifically,
Rand’s Report describes an
increase in the number of
class action cases and
identifies a possible trend
towards more state court
filings. Unlike the Federalist
Society Study which took
“snapshots” of class action
litigation pending in three
distinct years, the Institute’s
empirical data is limited to a
one-year period, and,
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therefore, does not reveal any
information about changes in
class action activity. How-
ever, information gathered by
Rand in the interview process
corroborates the Federalist
Society’s data: class action
litigation is growing dramati-
cally. As the Institute reports,
“With few exceptions, all
those we interviewed, on both
the plamtff and defense
sides, told us that class action
activity has grown dramati-
cally over the past 2-3

years.” Many respondents
ubserved “a doubling ortripling
over the past several years.”
Moreover, everyone agreed
that recent growth has been
concentrated i state courts.
This, too, is consistent with
the Federalist Society's data.
The Rand Study notes that
although there are a pumber
of possible interpretations of
the data they present, the
Institate’s own conclusion is
that “the landscape of class
action litigation is shifting in

some very significant ways, in
response to social, economic,
and legal forces.” The Swudy
goes on to note that a broader
exposition of these forces as
well as an assessment of the
direct and indirect conse-
quences of class actions are
reserved for its final repor,
which is scheduled to be
published later this year.
Class Action Wateh will
report on its release and
summarize its findings in a
future issue.
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Class Action Reform Proposals

€ Broader Federal
Jurisdiction
Last summer, the House
Judiciary Committee ad-
vanced to the House floor
the Class Action Jurisdiction
Act, H.R. 3789, a bill that
would expand federal
diversity jurisdiction over
interstate class actions. The
bill would expand the ability
of defendants to remove to
federal court a broader array
of interstate class actions
(class actions in which the
class includes residents of
multiple states or in which
the class members reside in
a state different from the
primary defendants). The
stated goal of the bill is to
halt class action forum
shopping—the increasingly
prevalent practice of filing
nationwide (or at least
interstate) class actions in
state courts that tend to
certify classes or otherwise
favor plaintiffs. The bill was
pever voted on by the full
House, but is likely to be
reintroduced this session.

¢ Adoption of Federal
Rule 23

Some state courts are
viewed as “anything goes”
tribunals on class actions
because they have never
adopted anything like the
federal class action rule
(Fed. R. Civ. P. 23). As a
result, most such courts lack

clear principles about what
constitutes a valid class
action. The proposed reform
for such states has been
adoption of the federal rule.
Two years ago, the Louisi-
ana legislature enacted a
new class action statute that
closely resembles federal
Rule 23. And just last year,
the West Virginia Supreme
Court adopted federal Rule
23, abandoning an old rule
that was far more liberal
than the federal rule.

4 Plaintiff’s Burden

In recent years, some state
appellate courts have sug-
gested that plaintiffs bear
relatively little burden in
seeking class certification
and that any doubt should be
resolved in favor of certify-
ing a proposed class (a
practice contrary to current
federal court practice). In
response, some have sug-
gested adding to state court
class action rules an amend-
ment stressing that a movant
for class certification bears
the burden of showing with
clear and convincing
evidence that the applicable
class certification prerequi-
sites are satisfied.

¢ Classwide Proof
Requirement
Some federai and state

courts have determined that
alegal or factual question

should be deemed “common
to the class” for purposes of
meeting the “common
question” and “predominance
of common question” re-
quirements for class certifi-
cation only if answering the
question as to one person
answers the question as to
all other members of the
purported class. For ex-
ample, the question “is the
defendant liable?” could be
deemed a “common ques-
tion” only if the record
clearly indicates that the
question must be answered
the same way as to all
members of the purported
class. Some propose making
this concept more explicit in
class actionrules. Ina
similar vein, others have
argued for adding a
“classwide proof” require-
ment to federal and state
class action rules. Under
such an amendment, a
movant for class certification
would have to demonstrate
that the evidence likely to be
admitted at trial regarding
the elements of the claims
for which certification is
sought is substanially the
same as to all class mem-
bers. Some federal caselaw
already embraces this
concept.

¢ Administrative
Remedies

Class Actions are at times
efforts by plaintiffs” counsel
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to “piggy back” on investiga-
tions that have already been
initiated by state or federal
regulators. lo these cases,
plaintiff counsel typically nse
agency work product to
prosecute the class action (if
the agency decides not to
pursue the issue). In other
cases, if the defendent
ultimately resolves the issue
with the agency, those
counsel claim fees based on
a supposed “catalyst” role
(even though they may bave
done little work and played a
smali role). Oue proposal has
been to include in class
action rules a more explicit
indication that by definition, a
class action is not the
superior means for resolving
aclaimorissue if itis
subject to the jurisdiction of
an administrative agency (or
if the agency has actually
exercised jurisdiction over
the claim or issue).

€ Limiting Classes To
In-State Residents

Some staie courts have
concluded ihat their limited
resources should not be
expended on adjudicating the
claims of out-of-state
residents {in some cases,
potentially thousands of non-
residents), especially where
the courts would be called
upon to interpret the laws of
other jurisdictions. Some
state courts have adopted
this principle as a matter of
precedent. It bas been urged
that other states should

amend their class action
rules to permit purported
class actions only to the
extent that the proposed
class encomp in-stat

and stay of all litigation
activity until a decision is
rendered.

4 Requiring administrative

resideats.

4 Atiorney’s Fees

Another proposed reform is
to amend relevant rules and
statutes ro establish clearer
criteria for the awarding of
attorneys’ fees in class
actions. One proposal isa
requirement that any such
awards must be based
exclusively on the amount of
time and expenses counset
have expended on the
litigation. Multipliers would
be permitted, but the rule
would eliminate the practice
of some courts to almost
automatically award a 30—
40% piece of what the class
obtains through trial or
settlement, regardless of the
effort actmally expended by
class counsel.

Some proposals that are
being discussed in Texas
include:
¢ Allowing settlement

classes that do not meet

the criteria for certifica-
tion if the case were to be
litigated, and establishing
criteria to provide for
inadmissibility of settle-
ment class certification
with respect to any of
subsequent trial class
proceeding.

4 Directinterlocutory appeal

to Texas Supreme Court
of certification decisions,

3

dies to be ext d
before class action is
fited.

# Creation of procedural
rules by state Supreme
Court that further clarify
the standards for class
certification.
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Recent
Developments

4 On January 4, 1999, the
California Supreme Court
made it easier for out-of-
state residents to file
securities class actions.
According to the Court, the
California Corporate Securi-
tics Code creates a civil
remedy for out-of-state
purchasers who bought
stock that was subsequently
affected by market manipu-
lation, even though the
purchase or sale took place
outside of California. The
case has been widely
discussed because of its
potential impact on the level
of class action activity in
California state courts. See
Diamond Multimedia Sys.,
Inc. v. Superior Cr. of Santa
Clara County, S058723
(January 4, 1999).

4 The Stanford Securitics
Class Action Clearinghouse
reports in its most recent
Federal Litigation Box Score
that between December 22,
1995 and January 18, 1999,
522 companies have been
sued in federal court. The
most frequent target of
class action litigation is the
high-tech industry, and the
Northern District of Califor-

nia is the most active district

court. Fifty-nine percent of
the cases filed allege
accounting fraud; fifty-five
percent allege insider sales.
Source: hitp://

securities stanford.eda.

4 Los Angeles trial lawyer has
fifed three class action
lawsuits asserting that sport
card companies are inducing
children to gamble. Sport
card companies print limited
quantities of certain cards-

usually with pictures of the
most popular sports stars-
and randomly insert them
into packs. Plaintiffs’
attorney, Henry Rossbacher,
believes that card companies
encourage speculation by
printing the odds of getting
one of these valuable cards
in a pack. The lawsuit
claims that card companies
have created a lottery and
should be forced to pay
damages to children who
have been lured into buying
the cards. Source: Valley
Morning Star, August 11,
1998,

4 On December 17, 1998, the

law firms of Bernstein,
Litowitz, Berger &
Grossman and Sherman,
Silverstein, Kohl, Rose &
Podolsky entered into an
agreement to settle a YZK
class action lawsuit they
filed against Medical
Manager Corporation,
manufacturer of an inte-
grated physicians’ practice
management system. The
lawsuit alleged that Medical
Manager violated various
state consumer protection
and unfair trade practice
laws and breached implied
and express warranties by
sclling software that was
not Y2K compatible, failing
to disclose this fact to
purchasers, and then
requiring users to expend
significant sums of money
to upgrade to a Y2K com-
patible version. This case
represents only the second
Y2K class action to reach a
settlement. Source: http:/
biz.yahoo.com/bw/981217/
bernstein 1.html.

4 A class action suit has been

filed in Michigan state court
against Budget Rent-A-Car
for discriminating against
minority customers. The

suit alleges that Budget sets
rates based on residential zip
codes, in order to help to
gauge a renter’s ethnicity.
The Plaintiffs, who are all
Black, were allegedly
charged more for their
vehicle rentals than whites.
The Plaintiffs’ attorney has
said that “even though
Budget claims this practice
did not target minorities,
about eighty-four percent of
the consumers who were
overcharged were African-
American.” Source: http://
news.stocksmart.com

4 On December 15, 1998,
shareholders and employees
of Crown Central Petroleum
Corp. filed a lawsuit against
CEO Henry Rosenberg and
various corporate officers
and board of directors. The
lawsuit sceks damages from
Rosenberg and the other
defendants on the ground
that their gross mismanage-
ment of and self-dealing in
the compaiy caused its
stock price to drop eighty
percent in the past ten years
and forced the sale or
closure of many of its four
hundred gas stations and
convenience stores.

Source: http://

www.milberg.com.

4 United State District Court
Judge Barefoot Sanders of
the Northern District of
Texas has denied class
certification in a product
liability lawsnit secking
injunctive relief and dam-
ages from the manufacturer
of Aleve, the over-the-
counter version of the pain-
killer Naprosyn. In the
complaint, the lead plaintiff
alleged that she suffercd
gastrointestinal injuries after
taking the defendant’s
product for more than ten
days. Judge Sanders held
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that certification of an
injunctive class is inappro-
priate where monetary relief
predominates, noting that an
award of damages would
require individualized proof
of harm which is not
incidental to injunctive relief
the plaintiff was secking.
See Woodell v. Proctor &
Gamble Manufacturing Co.,
No. 3:96-CV-2723-H (N.D.
Tex. Sept. 30, 1998).

4 Defendants achieved a

Pyrrhic victory of sorts in
the first class certification
ruling to be handed down in
a state diet drug case. A
New Jersey Superior Court
has denicd class certification
in the consolidated lawsuit
because under New Jersey’s
“entire controversy” rule, a
class action would preclude
absent members from
pursuing personai injury
claims in the future. The
Superior Court did find,
however, that the plaintiffs
satisfied the four standard
elements for class certifica-
tion under federal and most
state laws—numerosity,
commonality, typicality, and
adequacy of representa-
tion—which is likely to
encourage plaintiffs to refile
their claim in another state.
See In re Diet Drug Litiga-
rion, No. 240 (N.J. Superior
Ct., Middlesex County, Oct.
7, 1998).

4 In a multi-district lawsuit

against a diet drug manufac-
turer, Judge Louis C.
Bechtle has preliminarily
approved 4 settlement
proposal by defendant
Interneuron Pharmaceuticals
Inc. with all plaintiffs
nationwide who have alleged
injuries from using its
product, dexfenfluramine
{Redux). The settlement
fund is expected to total
over one hundred million

doliars. Source: Pharma-
ceutical Lit. Rep. (Novem-
ber 1998).

L 4

In West Virginia, a plaintiff
who filed a product liability
action against various
tobacco companies has
asked the County Circuit
Court to certify a class of
West Virginians who have
suffered personal injury
from cigarette smoking. See
Ingle v. Philip Morris Inc.,
No. 97-C-21-5 (W. Va. Cir.
Ct., McDowell County,
Sept. 3, 1998).

4 The United States Court of
Appeals for the Third
Circuit bas upheld a district
court order decertifying a
class of Pennsylvania
smokers who sought
medical monitoring expenses
and entering summary
judgment against the six
individual class representa-
tives. The court held that
the treatment was inappro-
priaie because the three
significant issues—nicotine
addiction, the need for
medical monitoring, and the
application of the statute of
limitations—must be
resolved for each member
of the class. See Barnes v.
Tobaceo Co., No. 97-1844
(3d Cir. Nov. 12, 1998).

4 The California Supreme
Court has granted a petition
for review to DuPont Merck
Pharmaceuticals Co. on the
issue of whether a con-
sumer fraud class action
brought by users of its

- Warfarin blood thinner was
a “SLAPP” suit that violated
the company’s First Amend-
ment rights. The issue in
question is whether the
defendant was excreising its
constitutionally protected
right to (ree speech when it
attempted to persuade
California legislators, heaith

insurance companies, and
medical providers that a
competitor’s new generic
version of the defendant’s
top-selling Coumadin oral
blood thinner was dangerous
and should be kept off the
market. See DuPont Merck
Pharmaceuticals Co. v.
Orange County Superior Ct.,
No. S073419 (Cal. Sup. Ct.
Nov. 6, 1998).

4 On December 14, 1998,

Plaintiffs Marcia Speilholz,
Debra Petrove, and the
Wireless Consumer’s
Alliance, Inc., filed a class
action lawsuit in Los
Angeles Superior Court,
alleging that Los Angeles
Cellular Telephone Company
falsely and deceptively
advertises its cellular
coverage area to current and
prospective subscribers.
The San Francisco law firm
of Lieff, Cabraser, Heimann
& Bernstein avers that
Spielholz was the unfortu-
nate victim of an attempted
carjacking incident who was
unable to obtain emergency
assistance because when the
attack occurred she was
located in an area where
L.A. Ccllular allegedly had
an undisclosed gap in its
coverage. Source: http://
Ichb.com/lacellular.htm.

# A class action suit was

brought on behalf of Bank
of Boston account holders
against the Bank alleging the
Bank was keeping too much
of its customers’ money by
placing their funds in
escrow accounts withouot
paying them interesi. The
case concluded with the
Bank agrecing to settle the
plaintiffs’ claim. The
lawyers representing the
plaintiff class reccived $8.5
million in fees to be split
among themselves; cach
customer received $10.
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Moreover, additional legal
fees owed by the bank
under the settlement
amounted to $100 per
customer and the bank
deducted the extra fees
from each customer’s
account, resulting in a $90
net loss to each bank
customer. “In short, having
been included in a lawsuit
they never envisioned, [the
plaintiffs] had their own
money from their own
escrow accounts taken to
pay class counsel . .. .”
Source: Testimony of Ralph
G. Wellington Before the
House Judiciary Committee
(March 5, 1998) at http.//
www.housc.gov/judiciary/
41160.htm,

4 In January of this year, a
class action lawsuit was
filed in California and Saipan
against eighteen U.S.
clothing manufacturers and
retailers, including The Gap,
Tommy Hilfiger, May
Company, Sears, and Wal-
Mart, for the alleged
mistreatment of workers in
foreign-owned (actorics
operating on U.S. soil. The
lawsuit accuses these
companies of violating
federal racketeering laws for
using indentured labor to
produce clothing on the
island of Saipan (part of the
Mariana islands which is a
U.S. Comtmonwealth in the
South Pacific), and for
failing to pay overtime, or
maintain appropriate work-
ing conditions. Source:
http://www.milberg.com.

4 Judge Martin L.C. Feldman,
of the U.S. District Court
for the Eastern District of
Louisiana, recently dis-
missed on preliminary
motions large class actions
involving claims that the air
bags used in every vehicle in

the United States, through
the 1997 model year, were
defective because they
might cause some future
injury. None of the repre-
sentative plaintiffs had
suffered any present harm
or injuries, or bad any
problems with the air bags,
and the proposed class
specifically excluded anyone
who alleged injury as a
result of air bag use. See [n
re Air Bag Products Liabil-
ity Lirigation, 1998 WL
279237 (E.D. La. 1998).

4 The Phoenix district office
of the EEOC recently
announced that it had settled
a class action lawsuit
against Southwest Super-
markets, Inc., for one
million dollars. The class
action had alleged that the
supermarket chain permitted
sexual harassment to take
place in its stores. South-
west, which did not admit
to any wrongdoing, agreed
to pay $800,000 in compen-
sation to forty-four current
and former female employ-
ces and to set aside an
additional $200,000 for
other people who may come
forward in the future. The
law firm of Lewis & Roca,
which reported on this story
in its Arizona Employment
Letter, offered this view of
the settlement: “Employers
take note—if we were to
repotit to you that an
cmployer settled a sexual
harassment case for
$18,000, this would not be
very earth-shattering news,
would it? But look what
happens when the facts turn
into a ‘class action’—
multiply $18,000 by forty-
four employces or more,
and your looking at a
settlement of this magni-
tude. Be forewarned—the
class and ‘mass’ action is

the wave of the future and is
very costly to defend and
settle.”

4 In testimony beforc the

House Judiciary Committee
on March 5, 1998, attorney
Sheila Birnbaum of Skadden,
Arps, Slate, Mcagher &
Flom, reported on a study
by Stateside Associates,
which examined class action
litigation by coliecting data
from the court files of six
Alabama countics over a
two-year period. The study,
which yielded the “Stateside
Report,” found, inter alia,
that (1) ninety-one class

_actions were filed in the six

rural counties during the
two years studied; (2) forty-
three class actions were
certified in these six coun-
ties in the period covered;
and (3) at least twenty-eight
of the certified class action
were nationwide class
actions and the primary
target defendants were large
muitinational corporations.
Source: http://house.gov/
judiciary/42036.htm.

4 In its November 1998 issue

the Mass Tort Litigation
Reporter wrote that on
September 28, “[a]ttorneys
from approximately thirty
law firms representing
asbestos plaintiffs met in
Washington, D.C. . .. to
discuss and compare recent
offers by Owen Corning to
settle large groups of
asbestos cases.” The article
reports that Owens Corning
has been “making a con-
certed effort (o settle
thousands of cases nation-
wide” by offering different
settlement packages to
selected firms in the hopes
of settling large inventories
of claims.
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Upcoming Events
Tass Action Related)

February 16 —
Panel on Y2K Liability
New York City

February 26 —
“Tobacco Litigation™
Jacob Sullum of
REASONMAGAZINE
Raleigh, NC

June 22 —
Conference: “Rise of
State Attorney General
Litigation”

‘Washington, DC

For more information
about these events,
contact the national
office at (202) 822-8138
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The Federalist Society for Law and Public Policy Studies
1015 18th Street, N.W., Suite 425
Washington, D.C. 20036

NON-PROFIT ORG.
U.S. POSTAGE
PAID
WASHINGTON, DC
PERMIT NO. 5637




21

A Federalist Society
Survey, Part l.. 1

From the

Commentary

Federal Class Action
Reform: A Boxscore
of Support and
Opposition ..8

Recent
Developments ....

Class Action

Watch

A Publication of the Federalist Society’s Litigation Practice Group and
Tts Class Actions Subcommittee

Analysis:

Class Action
Litigation—A Federalist
Society Survey, Part II

In our inaugural issue of
Class Action Watch, we
unveiled the results of a busi-
ness survey we conducted on
class action litigation. Our first
report compiled and analyzed a
substantial amount of general
data on the nature of federal
and state court class action
litigation, with a particular
emphasis on the Texas state
courts. At the time, Texas was
about to convene its biennial
legislative session and class
action reform proposals were
scheduled for consideration.
This issue of Class Action
Watch reports on other aspects
of the Federalist Society’s
survey effort. In this latest issue,
we specifically highlight data
that may prove useful as
Congress prepares to assess
proposals for class action
reform that would, among other
things, expand parties’ rights to
remove litigation from state to
federal courts.

A Review of the Project

When the Class Action
Watch bulletin was first being
planned, we were struck by the
absence of any generally
available data on business
exposure to class action
litigation. We frequently heard
the argument that the business
community had been facing
more class action litigation with
each passing year. Indeed, the
preliminary findings of a Rand
Institute study published in
1997 say as much, with law-
yers and corporate counsel
who were interviewed report-
ing that they have witnessed a
Figure 1

doubling or tripling of class
action suits in the past few
years. But we knew of no
effort to survey companies
in considerable depth
regarding their own specific
experiences. We decided,
therefore, to undertake that
task in December 1998.
The first portion of this
endeavor, of course, was to
devise areasonably thor-
ough survey that companies
could readily and easily
answer. We chose to ask
about putative class action
cases that were pending in
1988, 1993, and 1998.
The hope was that these

Focus Group 1

/!31%

69%

1998 Plaintiff Class Composition in State Courts

Focus Group 2

27% .
73%

W Muliistate Classes
£1 State or Local Classes|

| Multistate Classes
O State or Local Classes;

# Taking account of both focus groups, the vast majority of survey respon-
dents reported that between a third and three quarters of their state class
actions involved nationwide or multistate classes.

continued on page 3
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Dear Reader:

T am pleased to present the second issue of Class Action
Watch. A number of proposals for reassessing and reforming
the nature of class action reform are currently pending before
Congress. In early May, Senator Grassley plans to hold
hearings on the Class Action Faimess Act of 1999. A similar
billis expected to be introduced in the House of Representa-
tives. Meanwhile, both Houses of Congress are considering
Year-2000 liability legislation that includes provisions targeted
atclass actions. With all this legislative activity directed at
class action litigation, this seems like an appropriate time to
publish our latest issue of Class Action Watch.

The response to the inaugural issue of the Watch has been
overwhelmingly positive. The publication appears to have
found a niche by providing objective information about the
changing nature of class action litigation and reporting recent
developments in the field. Our goal remains facilitating and
informing the debates about the future of class actions, rather
than taking sides in them.

This issue follows the organization of the first issue. The
“Analysis” section reports some of the results of our surveys
of corporations’ experiences of class action litigation. In
addition, we have focused on issues of particular relevance to
the ongoing debates in Congress, such as the growth in
nationwide class actions filed in state court. The “Commen-
tary” section reports on the positions of various business,
consumer, and legal groups on the proposed congressional
legislation. Finally, the “Recent Developments” section
reports on a number of recent judicial decisions concerning
class actions.

We hope this material will prove helpful to litigators,
judges, and those involved in legislative debates over the
future of class actions. We also hope that this issue will
prompt others to try to collect and disseminate additional
data concerning the changing nature of class actions. We
encourage any comments or suggestions you may have to
improve the publication so that future issues can provide even
more useful information.

Paul Clement
Chairman, Class Actions
Subcommittee
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Figure 2

The Rise in Class Action Litigation in
State and Federal Courts
{Focus Group 1)

No. of 500
Pending 400
Putative 300

Class 200
Actions 100

1988 1993 1998

1 State Courts M Federal Courts

# Respondents reported that between 1988 and 1998, the number of pending class
actions in state courts increased by 1315%, and the number in all federal courts
increased by 340 percent.

4 Among respondents, class action fitigation rose at a faster rate in state courts
than in federal courts. Class action activity more than doubled in federal courts
hetween 1993 and 1998, and more than tripled in state courts for the same years.

three chronological “snap- ¢ The number of
shots” would provide some putative class actions
sense of the development of pending in federal, state,
class action activity over the and Texas state courts.
most recent ten-year period.
The respondents were asked e The predominant
to provide information about issuein each case (e.g.,
federal actions, cases in afl securities, toxic tort,
state courts, and cases just in consumer fraud, etc.).
Texas state courts. We
asked for a breakout of * Thesizeof the
Texas class actions becanse it putative class in each
was our understanding that case, and whether the
Texas is shaping up to be the class was local, state-
next major battleground for wide, or nationwide in its
legislative consideration of composition.
class action reform and we
had already planned to o The number of state
devote a major portion of our and federal cases in
inaugural issue to reporting on which classes were
the activity in this state. certified.

For each of the three
years, the survey asked e Theincidence and
companies to consider a wide magnitude of both initial
variety of issues, including, and post-certification
but not limited to: setflement demands.

¢ The number of
federal, state, and Texas
state court cases that
were resolved by settle-
ment, dispositive motion,
and verdict.

¢ Thelength of time
between class certifica-
tion and settlement.

s Thesizeof the
plaintiff counsel fee
award.

With respect to these and
other issues that we raised,
bear in mind that the survey
asked about cases that were
pending in a given year. In
other words, when the 1993
portion of the survey asked
about class certification and
settlement, for example, the
respondents were instructed
to “count” cases that were
certified or settled before,
during, or after 1993. The
same can be said for the
1988 and 1998 portions of
the survey. We chose this
approach because it was
most consistent with what we
know about the manner in
which company databases
track litigation.

After having completed
the survey, we set out to
obtain some data. We mailed
the sarvey to 100 companies
consisting of: (1) most of the
principal large employers in
Texas, including both Texas-
based companies and non-
Texas-based companies with
asignificant number of
employees and with annual
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revenues at or about $1
billion; and (2) Fortune 500
companies that have a
demonstrated interest in the
litigation process generally as
expressed by corporate or
general counsel membership
in more than one trade
organization that monitors
litigation reform, including the
American Corporate Counsel
Association, the American
Bar Association’s Corporate
General Counsel Committee,
the Civil Justice Reform
Group, and the American
Tort Reform Association.
The companies represented
every conceivable industry—
transportation, energy and
utilities, pharmaceuticals, food
service, banking, insurance,
heavy and light manufacturing,
telecommumications, and a
wide range of durable and
nondurable consumer goods
production. We had no idea
whether or not class action
litigation was perceived as a
“problem” by the companies
we surveyed, and the fact that
acompany has an interest in
litigation reform does not
necessarily mean that it has
concerns about class action
activity (indeed, 2 number of
the respondent companies
had no class actions to
report). Moreover, the
responses were submitted
anonymously, and we there-
fore do not know which
companies ultimately re-
sponded.

The survey effort began
on December 4, 1998 with a
mailing to the general coun-

sels of the 100 companies we
identified. Asof April 20,32
companies from this survey
pool had responded by
returning surveys (a 32
percent response rate). We
call this respondent pool
“Focus Group 1.” Given the
size of these companies and
the logistical difficulties
associated with responding to
such asurvey (it was 15
pages), we were quite satis-
fied to have secured such
business participation in this
kind of a project. Indeed, we
know of no similarly success-
ful survey effort (though Rand
and others have been quite
successful in collecting data
through other very valuable
means).

Another mailing was
conducted just a few weeks
later in order to create a
second focus group (“Focus
Group 27”). The purpose of
the second focus group was
to collect additional data and
to see whether results from
the first focus group would be
corroborated. On December
23, we mailed a virtually
identical set of surveys to any
company that had representa-
tion either on the board of
American Corporate Counsel
Association or on the
Association’s Litigation
Committee. Any company
which participated in the first
focus group and which would
have also qualified for the
second was eliminated from
the second mailing list. In
total, 215 were included in
the second focus group, and,

as of April 20, over 31
companies have returned the
survey (a 14 percent re-
sponse rate).

For a number of reasons,
we believe the two pools of
respondents reflect a rather
diverse collection of experi-
ences respecting class action
litigation. Itis clear, for
example, that the companies
that responded are not simply
those that are especially
concerned with or affected
by class action litigation. A
number of the respondents
had no pending litigation at all
during the years in question
(or very little), and others
posted more significant
numbers. The median and
mean numbers of pending
putative class actions reflect
this distribution. Atthe very
least, therefore, one can see
the nature and extent of class
action activity among afew
dozen major American
companies with a diverse
array of business interests.

It is crucial to note that
this survey effort is not
intended to be a complete
scientific sample or analysis
of class action activity. The
data were intended to
increase our understanding in
this area, but by no means
completes our understanding.
Moreover, as we continue to
receive responses, we will
adjust our analysis.

‘What follows is a sum-
mary of some of the informa-
tion we were able to compile
from the surveys that were
submitted. Our choices on
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what data to include in this
article are simply a reflection
of what is readily available.
‘We did not believe it was
appropriate to report on
issues or questions unless afl
or virtually all of the respon-
dents provided data. Thus,
for example, we are not able
at this time to discuss data
respecting plaintiff fee
awards—too many of the
respondents left answers to
this question incomplete. Itis
our hope that some of these
other issues can be tackled in
future survey efforts.

In addition, given that the
response rate to the second
focus group is not yet as high
as our first survey effort, we
are not able at this time to
report on all issues. We hope
to provide our readers in a
future issue with a complete
report of our findings as more
responses are received.
Where a large number of
respondents reported data on
a particular question, we have
reported on the findings in this
issue. And, at times, we
discovered that data from the
second focus group corrobo-
rates findings from the first
facus group.

It should be noted that
Class Action Watch does
not seek to render any
subjective judgments on our
findings, and, therefore, we
purposely have avoided
reaching any normative
conclusions respecting the
data. We leave it to the
readers to decide for them-
selves what the trends reflect,

what has caused them, and
whether a problem has been
revealed here that should be
addressed.

Class Composition: Are
Nationwide Plaintiff
Classes Litigating in State
Courts?

The centerpiece of
federal class action reform
currently under consideration
on Capitol Hill is the proposal
to allow class actjons that are
filed in state court to be
removed to federal court
even in the absence of
complete diversity. One
aspect of our survey provides
some information that may be
useful in examining this issue.

Our survey asked re-
spondents to indicate the
number of cases in which the
plaintiff class was either local,
statewide, regional/multistate,
or nationwide for all of the
putative class actions pending
in each of the three time
periods surveyed. As
depicted in Figure 1, multi-
state plaintiff classes were
present in 73 percent of the
state court class actions
pending in 1998 among
respondents for Focus Group
2. For Focus Group 1,
multistate plaintiff classes
were present in 27 percent of
the pending state court class
actions for the same period.

Itis impossible to know
with certainty what accounts
for the difference in the
statistics for these two focus
groups (i.e., why nationwide

class composition is less
pronounced in Focus Group
1 than in Focus Group 2).
However, respondents for
Focus Group 1 reported
considerably more toxic tort
and property damage cases
than Focus Group 2, while
those in Focus Group 2
reported considerably more
consumer fee and fraud cases
than Focus Group 1. Toxic
tort and property damage
cases often do involve
localized injury, while con-
sumer class actions involving
large companies often involve
nationwide commercial
activity. Thus, it is conceiv-
able that, because of the
localized nature of the numer-
ous toxic tort and property
damage cases reported by
Focus Group 1, the plaintiff
class composition data for
that focus group is less
multistate in orientation than
Focus Group 2. Regardless,
one thing js certain—among
our respondents, nearly a
third (and possibly a greater
percentage) of state cases
could well be removed to
tederal courtif complete
diversity requirements were
relaxed.

The Incidence of Class
Action Activity: Is Class
Action Litigation Increas-
ing?

‘We began our survey by
asking: “How many putative
class actions were pending in
1988 [and 1993 and 1998]?
In answering this question,
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please include all suits in
which the plaintiff purported
to sue on behalf of a class,
without regard to whether
class certification was ulti-
mately granted or denied.”
Respondents were asked to
identify the number of such
cases in state and federal
Figure 3

In order to ensure that
the increases in class action
litigation we are seeing were

not simply the result of a small

number of outliers who
experienced very significant
spikes, we performed the
following analysis:

Class Action Settlement in State Courts
(Focus Group 1}

oo s

7149

1993 M‘; 50

0 10 20

30 40 50 80

Percentage Settlec

3 % Certified Cases ® %Cases Not Yet Certified

# Sertlement occurred morte often with certified cases than with cascs that were not

yet certified.

courts, and then to break
down the state cases by
Jjurisdiction (Alabarna,
California, Florida, Louisiana,
Ohio, Texas, and “Other”).
Figure Two sets forth the data
from this question.

Among the respondents
for Focus Group 1, the
number of pending putative
class actions in state courts
increased by 1,315 percent
between 1988 and 1998, and
by 340 percent in federal
courts for the same two
years. Our preliminary
findings for Focus Group 2
also show arising trend for
state court class actions.
Among respondents for

e Wecounted the
number of respondents
who showed increases in
class action litigation
between 1988 and 1998,
1988 and 1993, and
1993 and 1998. In the
1988-1998 time period,
about 84 percent re-
ported increases and
none reported declines.
In the 1988-1993 period,
about 48 percent re-
ported increases and
about 16 percent re-
ported declines. In the
1993-1998 time period,
about 82 percent re-

Figure 4

ported increases and
about 4 percent reported
declines. Therefore, most
companies—not merely a
small cluster of especially
hard-hit companies—saw
increases.

e Wealso looked at
the figures for individual
respondents which
reported increases. For
each relevant time period
(1988 vs. 1998, 1988 vs.
1993, and 1993 vs.
1998) and court system
(federal, state, Texas
state), we calculated the
median and mean in-
creases in the number of
cases for our respon-
dents. The median figure
and the mean figure fora
given court system and
time period were consis-
tently about the same,
with very little deviation.
Moreover, we noticed
that, for each year in each
court, it was virtually
always the case that
respondent increases
were quite similar. For
example, in comparing
1993 and 1998 data for
cases in state courts—a
period during which we
recorded an increase of
230 cases—about two-
thirds of the respondents
witnessed an increase of

i i ificati it i
Focus Group 2, the number Period of Time between Certification & Settlemen

of state court class actions Less than 1 Year | 1-3Years | Greaterthan 3Years
o o o
increased by 550 percent 1986 0% 50% 50%
1993 57% 14% 29%
between 1988 to 1998. 1998 36% oA 0%
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seven cases or less and
about one-third witnessed
an increase of 14-28
cases. In other words,
N0 one compary or small
group of companies was
responsible for the
increases we observed.

*  Wealsosoughtto
control for company
growth in an effort to
account for the fact that
increases in class actions
sometimes can be the
result of increases in
company growth and
productivity or merger
and acquisition activity.
We found that revenues
for the companies
doubled on the average
between 1988 and
January 1, 1998. Thisis
considerably lower than
the percentage increases
in class action litigation.

Is There A Relationship
between Class Certifica-
tion and Settlement?

‘When we began this
project one observation we
frequently heard from practic-
ing attorneys was that certifi-
cation increases the pressure
for defendants to settle. In
order to provide some
information to spark further
debate about this observa-
tion, our survey asked for
data respecting both the
incidence of class certification
and the incidence of settle-
ment. Inaddition, we asked

for information regarding the
length of time between class
certification and settlement.

Figure Three compares
the settlement rates for
putative state class actions
pending in 1993 and 1998 for
Focus Group 1 (there were
too many incomplete re-
sponses to develop any
findings for 1988). Among
the respondents, certified
state class actions seem to
settle more than non-certified
state class actions. For
example, 50 percent of the
certified class actions pending
in 1993 resulted in settlement,
as compared with 32 percent
of the cases that had not yet
been certified. Weseea
wider disparity with state
cases pending in 1998.
Already, 49 percent of the
certified cases pending in
1998 have settled, but only 5
percent of the cases that have
not yet been certified have
been settled.

Figure Four tracks the
length of time between state
court class certification and
settlement for Focus Group
1. Tt appears that, among
respondents, settlement is
now following class certifica-
tion more quickly than in the
past. In 1988, for example,
50 percent of the state cases
were settled more than three
years after certification; no
cases settled in less than one
year after certification. In
1993, only 29 percent of the
cases were settled after more
than three years after certifi-
cation, 14 percent of the case

settled between one and three
years of certification, and 57
percent settled within one
year of certification. Finally,
in 1998, all of the certified
state cases that were re-
ported by our respondents
settled within three years of
certification, and of those, 36
percent settled with one year
of certification.

As we mentioned at the
outset, the responses we have
received provide a glimpse of
the scope and nature of their
class action activity. Whileit
may not be representative of
all or even most businesses in
America, we believe the data
helps to increase understand-
ing of the area. Whenever
possible, the Federalist
Society’s Litigation Practice
Group will continue to
generate data in order to shed
further light on trends relating
to class action litigation.
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On February 3, Senators Charles Grassley (R-IA), Herbert Kokl (D-WI), and Strom
Thurmond (R-SC) introduced the “Class Action Fairness Act of 19997 (S. 353), which
contains, in pertinent part, three major reform provisions that would (1).allow a state
court class action to be removed fo a federal court in the absence of complete diversity;
(2) limit attorneys fees to a r
that all proposed state class action settlements be filed with the U.S. Attorney General
and the offices of the state attorneys general in states in which any class member
resides. A reform bill was introduced in the House last year, and a bill substantially
similar to the Senate initiative is expected to be introduced in the House very soon. The

FEDERAL CLASS ACTION REFORM:

A BOXSCORE OF SUPPORT AND OPPOSITION

B,

P

ge of the d

award; and. (3) require

following is a y of opp and support with respect to these provisions.
Ameri Assaciation
Business merican of Trial Other
. Bar Lawyers of Advocacy
Community R America
Association (“ATLA”) Groups
There is unanimous The ABA has ATLA has voiced general] Public Citizen opposes
support amongst the supported certain opposition (o the “Class | this provision and has
business community for | amendments to Rule | Action Fairness Act of ~|stated that, to the
this provision, including | 23, including 1999” as well as (he | extent class action
. coalitions such as the | authorization of previous House version, |reform is necessary, it
Relaxing U.S. Chamber of selement classes, but | but has not provided | should be achieved
Commerce, the National| has not endorsed details as to the specific [through amendment
. . Federation of achieving class action | provisions. Soutce: of Rule 23. About 30
Diversity Independent Busincsses, | reform through hitps//wwwcitizen.org/ | other groups have
the National ; i i = |exprossed gencral
. of the assa opposition 1o this
Requirements| cicmical Manufacturers opponents.htm legislation, including
Association, the AFSCME, Consumer
American Council of Federation of
Life Insurance, the America, and Handgun
American Tort Reform Control Inc., ~ Source:
Association, and the htp:/ferww.citizen.or
Civil Justice Reform
Group.
The business community] See above. Tt also
. unanimously supports | bears noting that the
Capping the concept of capping | ABA has
Aftorneys | #tomey fees, but is not | consistently opposed Same as above. Same as above.
¥ pushing hard for this | all attorney fee
particular reform reform initiatives,
Fees through the carrent including caps on
. legislative vehicle. contingency fecs.
Some segments of (he
Settl t | business i Public Citizen has
have expressed No apparent Same as abos not spoken
Notification | concern that this © apparell Ve | specifically as to this
provision could slow position. provision, With
to productive respect (o other
settlements. However, Groups, see above.,
Attorneys no formal opposition

General

has been mounted or is
expected
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RECENT
DEVELOPMENTS

4 On March 24, a Florida
appellate court upheld a
$300 million settlement
between a nationwide class
of nonsmoking flight

attendants and four cigarette

manufacturers for alleged
heaith damage due to
occupational exposure to
secondhand tobacco smoke.
Ramos v. Philip Morris
Cos., No. 98-389 (Fla.
Cir.Ct. App. 3d Dist. March
24, 1999). The unanimous
opinion also approved the
agreement’s provisions for
$46 million in attorneys’
fees and $3 miilion in costs
for counsel representing the
member class of 60,000.
The settlement does not
provide money to settling

class members, but provides

money for research on
smoking-related diseases.

In the opinion, Judge Robert

Shevin noted the trial
court’s observation that the
class would have had “less
than a 50-50” chance of
success at trial.

4 On January 22, a Louisjana
trial court approved a
nationwide class action
settlement in a suit alleging
defects in “side-saddle” gas
tanks in General Motors
Corp. trucks. The agree-
ment gives truck owners
$1,000 vouchers toward
purchase of new GM
vehicles. White v. General
Motors Corp., No. 42,865
(La. Dist. Ct., Iberville
Parish January 22, 1999).

L d

On January 29, a class
action was filed by black
homeowners in Toledo,
Ohio, alleging that Farmers
Insurance and two of its

+

*

agents engaged in redlining
and discrimination against
the class when it refused to
write replacement cost
policies to homeowners in
predominately black neigh-
borhoods and discouraged
applications on the basis of
race. Toledo Fair Housing
Center v. Farmers Insurance
Group of Cos., No.
(10199901339 (Ohio
Comm. Pls., Lucas County
January 29, 1999).

On February 26, the
Louisiana Supreme Court
denied a tobacco industry
appeal of a trial court’s
certification of a class of
state smokers, leaving it to
the trial court to determine if
medical monitoring js a
viable claim under Louisiana
law. Scott v. The American
Tobacco Co., No. 98-C-
3016 (La. February 26,
1999).

The law firms of Bernstein,
Litowitz, Berger &
Grossman and Sherman,
Silverstein, Kohl, Rose &
Podolsky entered into an
agreement to settle a Y2K
class action lawsuit they
filed against Medical
Manager Corporation,
manufacturer of an inte-
grated physicians’ practice
management system. The
lawsuit alleged that Medical
Manager violated various
state consumer protection
and unfair trade practice
laws and breached implied
and express warranties by
selling software that was
not Y2K compatible, failing
to disclose this fact to
purchasers, and then
requiring users to expend
significant sums of money
to upgrade to a Y2K com-
patible version. This case
represents only the second

Y2K class action to reach a
settlement. Source: hitp://

biz.yahoo.com/bw/981217/
bernstein 1.html.

4 On July 12, a trjal is sched-

uled to begin in New Jersey
in a medical monitoring
class action by New Jersey
residents who used two
popular diet drugs, Redux
and Pondimin, but have yet
to develop primary pulmo-
nary hypertension or
valvular heart disease, two
conditions associated with
use of the diet pills. The
court, for the first time,
certitied a medical monitor-
ing class under New
Jersey’s Consumer Fraud
Act. Vadino v. American
Home Products Corp., No.
MLD-L-425-98 (N.J. Super.
Ct.). On March 12, a
Pennsylvania court certified
anearly identical medical
monitoring class, finding it
satisfied the criteria for such
a claim under Redland
Soccer v. Dep’t of Army, 696
A2d 137 (N.J. 1997). In
re: Pennsylvania Dier Drugs
Litigation, No. 9709-3162
{Ct. Comm. Pls., Philadel-
phia County March 12,
1999). On February 11, a
‘West Virginia court reversed
its earlier dismissal of a
medical monitoring class of
diet pill users. Burch v
American Home Products
Corp., No. 97-C-204 (W.
Va. Cir., Brooke Cty.
February 11, 1999). Acting
on a motion for reconsidera-
tion, Judge Fred Risovich
found that a medical
monitoring remedy would be
a “far better remedy than
the ‘in retrospect’ damages
award urged by defendants
in the name of judicial
economy and ‘reasonable
certainty.’”
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4 On February 5, a federal
judge dismissed a sharehold-
ers’ class action lawsuit
alleging American Home
Products Corp. and its
officers made false and
fraudulently misleading
statements regarding Redux
and Pondimin. The court
said the company did not
materially mislead the
investing public by failing to
come forward with reports
of heart valve problems
prior to July 8, 1997, when
the problems were first
publicized, or by failing to
disclose all medical data
behind that announcement.
Oran v. Stafford, No. 97-
4513 (D. N.J. February 5,
1999).

*

Judge Martin L.C. Feldman,
of the U.S. District Court
for the Eastern District of
Louisiana, recently dis-
missed on preliminary
motions large class actions
involving claims that the air
bags used in every vehicle in
the United States, through
the 1997 model year, were
defective because they
might cause some future
injury. None of the repre-
sentative plaintiffs had
suffered any present harm
or injuries, or had any
problems with the air bags,
and the proposed class
specifically excluded anyone
who alleged injury as a
result of air bag use. See In
re Air Bag Products Liabil-
ity Litigation, 1998 WL
279237 (E.D. La. 1998).

4 On March 11, a participant
in the Section 8 federal
housing program filed a
class action suit against the
St. Louis Housing Authority
in U.S. District court
claiming the housing
authority failed to comply

with federal housing quality
standards related to lead
paint inspection regulations.
The proposed class includes
all carrent and former
Section 8 tenants who have
children who are or were
under seven years old at the
time of residency, a class
estimated to have over 1,000
members. Smith v. City of
St. Louis Housing Authority
(E.D. Mo. March 11, 1999).

4 In January of this year, a

class action lawsuit was
filed in California and Saipan
against eighteen U.S.
clothing manufactarers and
retailers, including The Gap,
Tommy Hilfiger, May
Company, Sears, and Wal-
Mart, for the alleged mis-
treatment of workers in
foreign-owned factories
operating on U.S. soil. The
lawsuit accuses these
companies of violating
federal racketeering laws for
using indentured labor to
produce clothing on the
island of Saipan (part of the
Mariana islands which is a
U.S. Commonwealth in the
South Pacific), and for
failing to pay overtime, or
maintain appropriate work-
ing conditions. Source:
http://www.milberg.com.

4 The United States Court of

Appeals for the Third Circuit
has upheld a district court
order decertifying a class of
Pennsylvania smokers who
sought medical monitoring
expenses and entering
summary judgment against
the six individual class
representatives. The court
held that class treatment

was inappropriate because
the three significant issues—
nicotine addiction, the need

for medical monitoring, and
the application of the
statute of limitations—must
be resolved for each
member of the class. See
Barnes v. Tobacco Co.,
No. 97-1844 (3d Cir. Nov.
12, 1998).

>

On March 16, the Judicial
Conference of the United
States voted to oppose bills
pending in Congress that
seek to discourage lawsuits
related to “Y2K” millennium
date conversion problems.
The Conference, headed by
Chief Justice William
Rehnquist, opposed Senate
Bills S. 96 and S. 461 and
House Bill H.R. 755,
because they would shift
most such suits to already
overburdened federal
courts.

4 Los Angeles trial lawyer
has filed three class action
lawsuits asserting that sport
card companies are induc-
ing children to gamble.
Sport card companies print
limited quantities of certain
cards—usually with
pictures of the most
popular sports stars—and
randomly insert them into
packs. Plaintiffs’ attorney,
Henry Rossbacher, believes
that card companies
encourage speculation by
printing the odds of getting
one of these valuable cards
in a pack. The lawsuit
claims that card companies
have been lured into buying
the cards.

Source: Valley Moming
Star, August 11,1998.

4 The law firm of Milberg,
‘Weiss, Bershad, Hynes &
Lerach LLP reports that it
is representing plaintiffs in
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a series of cases demanding
that companies that allegedly
profited from the use of
forced and slave labor
during World War II be held
accountable. Ford Motor
Company, Volkswagen,
Krupp, Siemens, and Heinkel
have already been named in
lawsuits, and similar suits
against Daimler-Chrysler,
AEQG, Telefunken, General
Motors, Continental, and
BMW are likely to be filed
shortly. Source:
www.milberg.com.

4 The Stanford Securities
Class Action Clearinghouse
reports that “at least 235
companies were named as
defendants in federal class
action securities fraud
lawsuits filed in 1998. That
volume breaks the prior
record of 227 companies
sued in 1994, It also
indicates a litigation rate
close to ‘one-a-day’ from
every trading day that the
stock market is open.”
Source: http://
securjties.stanford.edu.

4 On March 18, a federal jury
found for the tobacco
industry in 2 class action
suit brought by 114 Ohio
union health care trust
funds seeking reimburse-
ment for the costs associ-
ated with treating smoking-
related diseases. JABSOIW
Insurance Fund v. Philip
Morris, No. IL97CV1422
(N.D. Ohioc March 18,
1999). It was the first
action of its kind to go to
trial. Along with finding
that cigarette manufactur-
ers did not conceal the
hazards of smoking, the
jury found they did not
commit mail and wire frand
by allegedly targeting blue
collar workers in cigarette

advertisements and promo-
tional materials

4 On March 16, a federal
court in Illinois dismissed a
software developer’s suit
over a Microsoft Corp.
FoxPro database program
with alleged millennium date
conversion defects.
Kaczmarek v. Microsoft

Corp., No. 98-C-7921 (N.D.

IlL. March 16, 1999). The
judge concluded that
plaintiff could not prove the
program contained an
inherent defect because
users could reconfigure the
program themselves to
eliminate it. The putative
class action was the first
“Y2K”-related suit brought
against Microsoft Corp.

>

“The Chicago Tribune
reported a couple of weeks
ago on a class-action suit
just filed in Cook County
Circuit Court against
Colgate-Palmolive, drug-
store chain Walgreen Co.,
the American Dental
Association, and assorted
other defendants. The
charge: failure to warn
consumers of the risk that
vigorous brushing might
cause ‘toothpaste related
injury’ to gums. The
plaintiffs are seeking

warning labels on toothpaste

boxes. . .. Source:
The Weekly Standard, May
3, 1999.

4 In a recent editorial on
prominent class action
plaintiff lawyer Willtam
Lerach of Milberg Weiss,
the Wall Street Journal
reported that Mr. Lerach
once told a meeting of

corporate directors: “I have
the greatest practice of law
in the world. Thave no
clients.” Wall Street
Journal, April 20, 1999, at
A22.

4 In the area of guns litigation,
during an early April hearing
in the Accu-Tek litigation
before Judge Jack Weinstein
of the U.S. District Court
for the Eastern District of
New York, plaintiffs’
counsel reported that a
nationwide class action
against various firearms
manufacturers would be
filed within threc weeks.
‘We will continue to monitor
developments in this area.
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Upcoming Events
(Class Action Related)

Mag 20 —
Civil Justice Leture:
Gerald Walpin,
Rosenman & Colin
Hartford

June 2 —

Guns Litigation Program:
Congressman Robert Barr
Atlanta

June 22 —

The New Business of
Government-Sponsored
Litigation: State AGs
& Big City Lawsuits
Washington, D.C.

November 1113 —
Class Actions Pancl
National Lawyers
Convention
Washington, D.C.

For more information
aboul these events,
contact the national
office at (202) 822-8138%

FOR MORE INFORMATION ABOUT
THE FEDERALIST SOCIETY & ITS
LITIGATION PRACTICE GROUP, VISIT
OUR WEB PAGE:

www.fed-soc.org

The Federalist Society for Law & Public Policy Studies
1015 18th Street, N.W., Suite 425
Washington, D.C. 20036
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Senator GRASSLEY. Because he has to go very quickly, I want to
call on the Senator from Arizona for purposes of an introduction.

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KyL. Well, thank you very much, Mr. Chairman, and
thank you for the legislation you have sponsored and for holding
this hearing. I appreciate my colleagues allowing me to proceed out
of turn. As a member of the full committee but not this subcommit-
tee, I appreciate your courtesy.

I simply wanted to preliminarily introduce a member of your
third panel, John P. Frank, from my State of Arizona, a distin-
guished member of the bar, a partner in the firm of Lewis and
Roca there, and a member of the firm’s special litigation group. In
fact, Mr. Chairman, he has been involved in more than 500 appeals
in the Arizona Supreme Court, the Ninth Circuit and the U.S. Su-
preme Court. That is about as many appeals as I have made to the
chairman of our full committee here, so I know that is a lot of ap-
peals.

John Frank was a law clerk to Justice Hugo Black. He was an
Assistant Professor of Law at Indiana University, and then a Pro-
fessor of Law at Yale University. He has been named to the Na-
tional Law Journal’s list of the 100 Most Influential Lawyers in the
country, not once, not twice, but three times.

In all of the good things I can say about him, of course, there is
one thing that is a black mark on his record, but I will not fail to
mention it. He has for many years, and currently serves as General
Counsel to the Arizona Democratic Party. With that one exception,
his record, however, is outstanding. [Laughter].

In fact, I had the opportunity for a time to serve as General
Counsel to the Republican State Party at the same time that John
served for the Democrats, and we worked together on a number of
matters.

But to conclude, Mr. Chairman, John Frank is Chairman of the
Senior Advisory Board to the Ninth Circuit Court of Appeals. And
in addition to writing 11 books on legal history and constitutional
law, he served on the Civil Procedure Committee of the Judicial
Conference from 1960 to 1970, which, of course, meant that he was
a member of that committee in 1966 when it promulgated the
present rule 23 on class actions.

He is eminently qualified to speak to the subject of your bill. His
conclusions and his testimony here are eminently balanced and
sensible. I commend them to you, and again preliminarily intro-
duce to you John P. Frank, of Phoenix. Thank you for the oppor-
tunity to do that at this point.

Senator GRASSLEY. We thank Mr. Frank for coming, and thank
you, Senator Kyl.

Senator Thurmond.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND. Thank you, Mr. Chairman. I am pleased
that the subcommittee is holding this hearing today on S. 353, the
Class Action Fairness Act. I think this is important legislation that
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is needed to help reform our class action system. I appreciate your
work, Mr. Chairman, on this issue.

Class action lawsuits are an extremely important aspect of our
court system. We generally think of lawsuits as involving a few
named persons. However, in class actions, hundreds or thousands
of people are often involved. A major reason for class actions is to
allow aggrieved people to combine together to bring a lawsuit that
would not be worth bringing on their own. By combining together,
the case can generate enough money to compensate attorneys, and
the results sometimes can be quite beneficial for plaintiffs.

Unfortunately, however, there are sometimes abuses, and the
abuses appear to be increasing. There is a great incentive on the
part of lawyers representing the defendants to settle because of the
huge potential liability of their company from all of the combined
claims. These settlements are often quite good for the attorneys for
the plaintiffs, but not necessarily for the plaintiffs themselves. In-
deed, the plaintiffs are often secondary to the attorneys.

In a hearing here by Senator Grassley in this subcommittee in
the last Congress on this issue, we heard from witnesses who re-
ceived essentially worthless coupons, while their attorneys made
millions. A key reform of this bill would combat this problem by
linking attorneys’ fees to the plaintiffs’ actual recovery. This issue
is especially important because a number of class action lawsuits
arise in State courts, especially courts that have proven to be very
receptive to class action lawsuits.

Class action lawsuits are important for many litigants, but they
should not be used as social tools to effect social change. This hear-
ing is important to discuss the bill’s efforts for reform in this area,
and I am pleased to have the witnesses with us here today.

Thank you, Mr. Chairman.

Senator GRASSLEY. Thank you, Senator Thurmond.

The Senator from Alabama.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I want to say that
I believe that class actions can be extraordinarily effective tools in
helping us deal with legal problems confronting America. Some-
times, the error, or negligence, committed by the defendant is ap-
plicable to thousands, or even hundreds of thousands of different
individuals. Therefore, 100,000 lawsuits would not be appropriate,
when one case could settle for all the parties involved in those
issues.

The concept of class action has been around a long time, and I
think it is a good concept. What has happened, however is that
over the years good advocates have figured out ways to file those
actions in circuits and in methods that maximize the benefit to
their client. And I respect them for that, but it is up to us in Con-
gress to make sure that we create laws that guarantee fairness
across the board.

I would like to note one case, for example, from my State of Ala-
bama, Hoffman v. Bank of Boston Mortgage Corporation, a class ac-
tion filed by a Chicago attorney in the circuit court of Mobile, AL.
The case alleged that the bank did not promptly post interest to



35

real estate escrow accounts. A settlement was agreed to that lim-
ited the maximum recovery for class members to $9 each.

After the State approved the settlement, the bank disbursed
more than $8 million to the class action attorneys in legal fees and
credited most of the accounts of the victims with paltry sums. The
legal fees, equal to 5.3 percent of the balance in each account, were
debited to the accounts. So they debited everybody’s account, these
class action victims, with the legal fees.

For many accounts, the debit to the account exceeded the credit
they obtained. For example, Dexter J. Kamowitz, of Maine, did not
initiate the class action against Bank of Boston. However, he re-
ceived a credit of $2.19 under the class action settlement. At the
same time, the class action attorneys debited his account for $91.33
for legal fees, producing a net loss of $89.14. Such results often pro-
duced outrage from class members in other States affected by the
action.

Judge Frank Easterbrook, of the Seventh Circuit, has asked,
“What right does Alabama have to instruct financial institutions in
Florida to debit the accounts of citizens in Maine and other
States?” So this bill would eliminate some of those abuses and help
us deal with them. I know there are six rural counties in Alabama
which are seen as good counties to file lawsuits in. There have been
91 class actions filed in these six counties in the last number of
years, I believe, from 1995 to 1997. And you ask why would a New
York attorney or someone from Chicago do that.

Well, a good attorney is out to find the best forum, if he can, to
file his case in, and many of them have found these forums to be
most advantageous. But you are setting a legal principle and estab-
lishing penalties nationwide, and I think in interstate matters that
the class action really would be better done in Federal court, where
you have less possibility of home cooking, a fairer system, a uni-
form system of law.

And although I certainly think we need to be careful about ex-
panding Federal jurisdiction—we have Federal jurisdiction in cases
with de minimis interstate commerce nexus, but when a national
corporation is dealing with clients in every State in America, that
is quintessentially an interstate operation and it is the kind of
thing that I think is appropriate in Federal court.

Thank you for your leadership, Mr. Chairman. I am pleased to
join with you in support of this and I look forward to the testimony,
and if we can improve this piece of legislation, I look forward to
that. Thank you, sir.

Senator GRASSLEY. We have a statement from Senator Torricelli
which we will insert into the record at this point.

[The prepared statement of Senator Torricelli follows:]

PREPARED STATEMENT OF SENATOR ROBERT TORRICELLI

Thank you Senator Grassley.

I want to say first that I have great respect for my colleagues Senator Grassley
and Senator Kohl, and I don’t doubt their commitment to finding a solution to the
problem of collusive class action settlements where the attorneys receive more than
the plaintiffs.

However, I'm not sure how the bill before us addresses that problem. In fact,
there are a few provisions in this bill that could greatly hinder the ability of plain-
tiffs to obtain class action relief at all.

Class actions are an essential part of our legal system.
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e They are necessary for administering many of the complex cases that move
through our courts.

¢ And they are often the most economical and efficient method for managing the
claims of a group of similarly injured people.

e Many times they are the only hope for the injured because they allow people
to pool resources against big defendants.

Class actions have been an important tool to accomplish policy changes in a vari-
ety of areas including civil rights, antitrust, consumer fraud and tort law.

¢ The 1997 Texaco employment discrimination case was one of the more notable
cases in which this was true in recent years.

* As you may recall, Texaco was found liable for discriminating against its Afri-
can—American employees. Indeed, we all heard the tapes documenting the racial
epithets used by Texaco’s management.

e The Texaco plaintiffs could never have afforded to pursue this case as individ-
uals, but were able to use a class action to obtain just compensation for the dis-
crimination against them.

¢ And perhaps more importantly, they were successful in altering Texaco’s sys-
temic discriminatory practices.

This is a perfect example of why we need to tread carefully in reforming the class
action system.

I am concerned that this bill sweeps too broadly and, in so doing, would result
in more harm than good.

My concerns center on two areas.

First, the bill drastically lowers the threshold for removing a case to federal court.

e The proponents claim there are problems with the current requirement of com-
plete diversity, but I disagree that the solution is to change the law to the com-
plete opposite end of the spectrum, which is minimal diversity.

¢ Minimal diversity would allow for removal of cases to federal court if any class
member is a citizen of a different from any defendant.

. %iﬂz me give you an example of the kind of cases that will be affected by this

ill.

TOBACCO CASES

Class action lawsuits have been an indispensable tool in recent efforts to hold the
tobacco industry accountable.

Most tobacco class action litigation occurs in state courts. This arrangement
makes sense because the cases typically involve purely state law claims.

But this bill will allow tobacco companies to routinely remove or at least attempt
to remove cases to federal court where it is more difficult for class certification to
occur.

In general, the tobacco industry prefers to litigate in federal court and this bill
corresponds perfectly with their strategy.

GUN VIOLENCE

: Another example of class actions that will be affected is in the area of gun vio-
ence.

Litigation is the primary way to ensure that the gun industry takes responsibility
for the safety of its products.

It would be a disservice to the more than 100 thousand individuals injured by
firearms each year to hinder the progress of these suits by giving gun manufactur-
ers the option of removing the case to federal court where the result will be in-
creases in costs and significant delay.

My second concern is that in transferring so many class actions—among the most
resource-intensive of all litigation—to federal court, we will place a tremendous bur-
den on federal courts.

¢ Federal judges have already seen their caseloads rise substantially over the last
five years.

¢ The number of civil and criminal filings per district judgeship climbed 16 per-
cent to 484.

e The number of appeals filed grew 11 percent.

¢ Despite these increases, no new judgeships have been created in 8 years and
there are currently 65 vacancies in the Federal Judiciary.

» These discouraging statistics prompted Chief Justice Rehnquist to call the fed-
eral judiciary “a victim of its own success.” In short, people like federal courts
so much that they want to pursue their cases there.
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e In the past few years, Congress has continued to expand federal jurisdiction to
areas that were typically the exclusive province of state courts. Yet, Congress
has failed to provide the courts with the resources they need to handle them.

I will conclude my remarks by quoting again from Justice Rehnquist. He made
these remarks in response to legislative proposals to increase the jurisdiction of the
federal court:

If the ill effects from these bills were confined to the increase of the work-
load of the federal judiciary, they would still be of concern to judges and
to the legal profession. But there is a much broader question involved. How
much of the complex system of legal relationships in this country should
be decided in Washington, and how much by state and local governments?

That is a fundamental question of which we must not lose sight. Thank you.

Senator GRASSLEY. It is my privilege now to call on our first wit-
ness, and that is Senator Kohl. Senator Kohl has worked very
closely and hard with me on this subject and I appreciate his co-
operation, and I would like to hear your testimony at this point.

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM THE
STATE OF WISCONSIN

Senator KOHL. Thank you, Mr. Chairman. Mr. Chairman and
members of this subcommittee, let me thank you for convening this
hearing today on class action abuses. Mr. Chairman, it has been
a pleasure working with you on legislation to help ensure that vic-
tims stop being shortchanged, while their lawyers line their pock-
ets with exorbitant fees.

Let me just give you one disturbing example offered by one of my
constituents, Martha Preston, of Baraboo, WI, who testified before
this subcommittee less than 2 years ago and whose case I believe
Senator Sessions referred to just a few minutes ago. Ms. Preston
was an unnamed member of a class action lawsuit against her
mortgage company. While she did not initiate the suit, the class ac-
tion lawyers were supposed to represent her. Instead, they nego-
tiated a settlement that was, at best, a bad joke.

Initially, she “won” 4 dollars and change. A few months later,
however, her lawyers went into her escrow account and secretly
took $80—20 times the compensation that she has received. In
total, her lawyers managed to pocket over $8 million in fees, but
never explained to the court or to their own clients that the class,
not the defendant, were paid the attorneys’ fees.

Naturally outraged, she and others sued the class lawyers, but
her suit was turned away on a technicality by a divided Federal
court, even though Judge Easterbrook and other dissenting judges
blamed the class action lawyers for, “pulling the wool over the
State judge’s eyes,” and complained that unfair class action settle-
ments are too easily, “crammed down the throats” of overmatched
victims.

Adding insult to injury, the lawyers turned around and sued her
in Alabama, a State she had never visited, and demanded an unbe-
lievable $25 million. So not only did she lose $75, she was forced
to defend herself from a $25 million lawsuit. Mr. Chairman, in the
words of Woody Allen, “this is a travesty of a mockery of a sham
of justice.”

Even class action lawyers admit there is a problem. The National
Association of Consumer Advocates complains that, “some * * *
newcomers have brought with them a relatively new brand of con-
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sumer advocacy, one in which the lawyers stand first, if not alone,
in the benefits line at the time of settlement. Simply put, many
consumer class actions are now being settled on the basis of what
the lawyers get and not what the consumers in the class get.” And
Public Citizen agrees that, “all too often, class action settlements
are approved with little or no judicial scrutiny,” citing a study find-
ing that 90 percent of all class settlements are approved without
amendment.

Fortunately, there are a few steps that we can take to weed out
the worst abuses, while still protecting what is basically an effec-
tive process for vindicating rights. We don’t want to close the court-
house doors to important class action claims, and we don’t have to.

Mr. Chairman, that is why you and I have introduced the Class
Action Fairness Act of 1999. This measure, which you described so
eloquently, protects victims from being dragged into lawsuits, un-
aware of their rights and unarmed on the legal battle field. By pro-
moting more disclosure and closer scrutiny, it gives regular people
back their rights and their representation.

Mr. Chairman, I hope my own balanced record on these types of
issues adds credibility to our measure. Just today, I reintroduced
the “Sunshine in Litigation Act,” which addresses the growing use
of secrecy orders by Federal courts that too often allow vital public
health and safety information that is discovered in litigation to be
covered up, to be shielded from mothers, fathers and children
whose lives potentially are at stake. Unlike our class action reform,
this is a proposal that trial lawyers support and some business
groups resist.

Whether it be secrecy in courts or class action reform, doing what
is right is what counts. And regardless of where the special inter-
ests line up, our Class Action Fairness Act is a terrific place to
start. Of course, this is not a final product; we continue to remain
open to further negotiations. But, Mr. Chairman, this is a balanced
approach that corrects the worst abuses while still preserving the
benefits of class actions. So I look forward to working together with
you and others to move this forward.

Thank you, Mr. Chairman.

Senator GRASSLEY. And I accept your offer, obviously, as we do
continue our partnership on this bill.

Senator Thurmond or Senator Sessions, any questions from ei-
ther one of you?

Senator SESSIONS. No, Mr. Chairman. Thank you, Senator Kohl,
for your comments.

Senator GRASSLEY. Thank you very much, Senator Kohl.

[The prepared statement of Senator Kohl follows:]

PREPARED STATEMENT SENATOR HERBERT KOHL

Mr. Chairman and members of the Subcommittee, let me thank you for convening
this hearing today on class action abuses. Mr. Chairman, it has been a pleasure
working with you on legislation to help ensure that victims stop being shortchanged,
while their lawyers line their pockets with exorbitant fees.

Let me give you just one truly disturbing example, offered by one of my constitu-
ents—Martha Preston of Baraboo, WI—who testified before this Subcommittee less
than two years ago. She was an unnamed member of a class action lawsuit against
her mortgage company. While she did not initiate the suit, the class action lawyers
were supposed to represent her. Instead, they negotiated a settlement that was, at
best, a bad joke.
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Initially, she “won” four dollars and change. A few months later, however, her
lawyers went into her escrow account and secretly took $80—20 times the com-
pensation she received. In total, her lawyers managed to pocket over $8 million in
fees, but never explained to the court or to their own clients that the class—not the
defendant—would pay the attorneys’ fees.

Naturally outraged, she and others sued the class lawyers. But her suit was
turned away on a technicality by a divided Federal court, even though Judge
Easterbrook and other dissenting judges blamed the class lawyers for “pulling the
wool over the state judge’s eyes” and complained that unfair class action settlements
are too easily “crammed down the throats” of overmatched victims.

Adding insult to injury, the lawyers turned around and sued her in Alabama—
a state she had never visited—and demanded an unbelievable $25 million. So not
only did she lose $75, she was forced to defend herself from a $25 million lawsuit.
Mr. Chairman, in the words of Woody Allen, “this is a travesty of a mockery of a
sham of justice.”

In too many cases, victims are dragged into lawsuits unaware of their rights and
unarmed on the legal battlefield. In the end, they get little or nothing, while their
lawyers cash in. Some of these suits may be frivolous. Even when the claims are
real, defendants often collude with class lawyers—leaving defendants with protec-
tion from future lawsuits under unreasonably favorable terms, class lawyers with
padded wallets, and class members out of luck. And courts, who never hear from
anyone looking out for the victims’ best interests, often don’t give class actions the
close scrutiny they deserve.

Even class action lawyers admit there’s a problem. The National Association of
Consumer Advocates complains that “some * * * newcomers have brought with
them a relatively—mew brand of consumer advocacy—one in which the lawyers
stand first, if not alone, in the benefits line at the time of settlement. Simply put,
many consumer class actions are now being settled on the basis of what the lawyers
get and not what the consumers in the class get.” And Public Citizen agrees that
“all too often class action settlements are approved with little or no judicial scru-
tiny,” citing a study finding that 90 percent of all class settlements are approved
without amendment.

Fortunately, there are a few steps we can take to weed out the worst abuses,
while still protecting what is basically an effective process for vindicating rights. We
don’t want to close the courthouse doors to important class action claims. And we
don’t have to.

Mr. Chairman, that’s why you and I have introduced the Class Action Fairness
Act of 1999. This measure promotes more disclosure and closer scrutiny. And it
gives regular people back their rights and their representation.

First, it invites third parties—namely, state Attorneys General—to look out for
consumers by requiring they be notified about proposed class settlements that would
affect residents of their states. This provision has been endorsed by Wisconsin’s At-
torney General Jim Doyle, who also is President of the National Association of At-
torneys General. Second, it promotes better disclosure to class members, by requir-
ing notice in plain English—not legal jargon—of the terms of a proposed settlement,
including the source of attorneys’ fees. Third, it makes class lawyers think twice
about “scam” settlements by limiting attorneys’ fees to a reasonable percentage of
the actual damages received by class members, rather than letting them reap big
fees based on inflated “estimates” of the value of unlikely-to-be-used $5 coupons.

Finally, it permits unnamed plaintiffs or defendants to remove multi-state class
actions to Federal court, where judges are likely to give closer scrutiny and have
the ability to consolidate related cases, in order to prevent a “race to settlement”
between competing cases and competing class lawyers.

Let me emphasize the limited scope of this legislation. Unlike some proposals out
there to move from “opt-out” to “opt-in” procedures, we do not close the courthouse
door to any class action. And we do not require that state attorneys general do any-
thing with the notice they receive. We do not deny reasonable fees for class lawyers.
Nor do we mandate that every class action be brought in Federal court.

These proposals have earned a broad range of support. Even Judge Paul Nie-
meyer, the Chair of the Judicial Conference’s Advisory Committee on Civil Rules,
who has testified before Congress on this issue, expressed his support, calling this
a “modest” measure, noting in particular that increasing federal jurisdiction over
class actions will be a positive “meaningful step.”

Mr. Chairman, I hope my own balanced record on these types of issues adds credi-
bility to our measure. Just today, I've reintroduced the “Sunshine in Litigation Act,”
which addresses the growing use of secrecy orders by Federal courts that too often
allow vital public health and safety information that is discovered in litigation to
be covered up, to be shielded from mothers, fathers and children whose lives are
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potentially at stake. Unlike our class action reform, this is a proposal the trial law-
yers support and some business groups resist.

Whether it be secrecy in courts or class action reform, doing what is right is what
counts. And, regardless of where the “special interests” line up, our Class Action
Fairness Act is a terrific place to start. Of course, this is not a final product. We
continue to be open to further limitation of the removal provision, and you have in-
dicated that you may be able to live without the mandatory Rule 11 penalties, which
inexplicably raise loud concerns.

But Mr. Chairman, this is a balanced approach that corrects the worst abuses,
while still preserving the benefits of class actions. I look forward to working to-
gether to move it forward. Thank you.

Senator GRASSLEY. Three or four administrative matters before
we call the next three panels, and I will obviously call the next
three panels separately. Everybody’s full written testimony will be
put in the record as submitted to us, so your entire statement will
become part of the printed record. Therefore, we ask you to sum-
marize your oral testimony in 5 minutes. That is when the red
light goes on, and then obviously if you are in the middle of a sen-
tence or in the middle of a paragraph, finish it, but we would like
to keep everybody to the limit so we get through because there will
be a lot of questions to be asked and we want Members to be able
to participate.

One other administrative thing, and that is that for Members
who are here or for Members who aren’t here, you can expect that
we won't be able to ask all of our questions orally, so some will be
submitted for answers in writing. We would like to have those an-
swers provided to us in writing within 2 weeks from today. If that
is an inconvenience for somebody, tell us what would be a good
time for you and we will try to accommodate you, but normally we
would like to do that in 2 weeks.

On our second panel now, I introduce Assistant Attorney General
Eleanor Acheson, who will be testifying about the Justice Depart-
ment’s views. I welcome you and thank you for your cooperation in
providing testimony for your Department and for your participation
in the hearing. I would ask you to proceed.

STATEMENT OF ELEANOR D. ACHESON, ASSISTANT ATTORNEY
GENERAL, OFFICE OF POLICY DEVELOPMENT, U.S. DEPART-
MENT OF JUSTICE, WASHINGTON, DC

Ms. ACHESON. Thank you, Senator Grassley. Good afternoon. I
appreciate the opportunity to appear before the Subcommittee on
Administrative Oversight and the Courts to lay out the Depart-
ment of Justice’s views regarding the proposed Class Action Fair-
ness of 1999, S. 353.

I have submitted a more extensive written statement for the
record. That statement describes the Department’s concerns with
each of the sections of the bill. To keep my oral statement short,
I will focus on those provisions of S. 353 that would effectively fed-
eralize class actions, and then address whatever questions you
have, Senator Grassley, or any of the other Members. By so limit-
ing my opening statement, however, I don’t mean to minimize our
other concerns that are described in the written statement.

Sections 3 and 4 of S. 353 would effectively federalize most State
class actions by providing Federal jurisdictions for class actions in
which any plaintiff is diverse from any defendant in the action. S.
353 further provides that if a State class action is removed to Fed-
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eral court and then is not certified as a class action under Federal
rules, the Federal court is to remand the case to the State court,
stripped of its class allegations. In other words, even if the case
could have proceeded as a class action under the law of the State,
S. 353 would effectively require the State to try each individual
claim separately.

The ability to consolidate large numbers of claims in court is tre-
mendously important. When there are large numbers of individ-
uals, each of whom has been significantly harmed, but the poten-
tial recovery is insufficient to support an individual lawsuit, a class
action is virtually the only way these individuals can seek redress
through the legal system. Plaintiffs, defendants, and the system of
justice all benefit from the efficiencies resulting from consolidated
i:onsideration of multiple claims with common questions of fact and
aw.

Because the class action mechanism is so important, we should
be cautious in curtailing access to it, do so only on indications of
clear and undisputed failures or abuse, and make sure that any
limitations or changes to this procedure are closely tailored to the
specific problems identified.

S. 353 is apparently intended to address a perception that State
courts are too ready to certify class actions. Of course, State courts
are subject to the constraints of due process, as are Federal courts.
We do not believe that a difference between State and Federal class
certification standards justifies Federal action. To the extent that
there have been concerns about ex parte certifications in State
courts, the States themselves appear to be remedying that situa-
tion.

S. 353 also apparently is intended to address concerns that cer-
tification of nationwide class actions by State courts permits indi-
vidual States to impose their own law on the Nation as a whole
and leads to extorted settlements and other abuses by class action
attorneys. If this is indeed an endemic problem, legislation address-
ing State certification of nationwide classes may be in order, but
S. 353 does not take this approach.

Instead of focusing on what the appropriate limits on State au-
thority to bind out-of-state plaintiffs ought to be, S. 353 would per-
mit removal to a Federal court of nearly all State law cases that
otherwise would be heard in State court. Implicit in this provision
is the belief that class certification is more difficult to obtain in
Federal court, since otherwise removal to Federal court would not
reduce the possibility of extorted settlements.

Again, we do not believe that Federal policy concerning class ac-
tions is sacrosanct. States, within the constraints of due process,
should be free to establish their own policies. Moreover, the in-
stances generally cited as evidence of abusive or collusive class ac-
tion settlements can and have occurred in Federal as well as State
courts. If the Congress believes that courts are approving unjustifi-
able class action settlements, Congress certainly has the authority
to address that issue in Federal class actions, and provide models
for States to follow, if appropriate.

There are certainly examples of class actions in which settle-
ments appear to provide benefits primarily to lawyers and defend-
ants rather than to the injured plaintiffs. There are class actions
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in which the purported nationwide reach of the State court seems
problematic. Perhaps there are particular classes of cases—the Ju-
dicial Conference has been considering whether mass torts con-
stitute such a class—that appropriately should be tried in Federal
court, even absent the traditional grounds for Federal jurisdiction.

We would be pleased to work with the members of this sub-
committee and with the Congress to determine whether there are
specific, systemic problems with class actions that warrant a Fed-
eral response and to help craft such a response.

Thank you.

Senator GRASSLEY. Thank you very much. I will start out with
questioning and we will have 5-minute rounds of questioning, and
I thank you for your timeliness as well.

Your testimony makes reference to perceived abuses in class ac-
tions. Yet, both the House and Senate have received abundant tes-
timony regarding these abuses. Moreover, as I referred to in my
opening statement, there have been several studies documenting
that class action filings are dramatically on the rise. Many academ-
ics and judges acknowledge that the class action rule has gone be-
yond what was originally intended.

So my question to you—really, two questions and then a question
that kind of summarizes—Are you saying that there is no systemic
problem with the class action system? Are you saying that there
are no real issues of consumer exploitation and attorney mis-
conduct in regard to class actions? And does the Justice Depart-
ment have any data indicating that the information that we have
about the tidal wave of State court actions is just plain wrong?

Ms. ACHESON. I am certainly not saying that the studies that you
refer to don’t indicate that there are some problems. I think my an-
swer, Senator, is no to your first two questions. And with respect
to your third question about there being a tidal wave of class ac-
tions in State courts, I think I would say that, first of all, a tidal
wave of any kind of litigation in any particular forum doesn’t nec-
essarily in and of itself indicate that there are any problems.

Getting back to your first question, it is clear, I believe, that
there are certainly excesses, abuses and failures of courts and court
systems, it would appear, to in some cases, both respect to proce-
dural aspects—we have talked about the ex parte certification—
and some substantive aspects, effectively police class actions. No-
body is disputing that there are those cases.

They occur both in State and Federal courts, however, and one
of our points about this bill and the problems that it intends to tar-
get, which I think we would all agree should appropriately be ad-
dressed, is that this bill doesn’t, in federalizing class actions, in
taking State class action cases into the Federal court, necessarily
address those problems.

And so I think that is what we are saying. We are not saying
that there aren’t problems. I think we are saying, and I think the
RAND study——

Senator GRASSLEY. Maybe you could help us by suggesting, since
there are some problems, what you might suggest to fix as to what
you consider to be a problem.

Ms. ACHESON. Well, first of all, I don’t purport to be an expert
in this area, but it looks as if the studies that have been done—
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I have not read the Federalist Society study, but we will certainly
look at that immediately—indicate a couple of problems that do
exist. One of them, which has been the procedural problems that
sometimes occur, it appears, at least, in certain State court systems
are beginning to be addressed by State courts themselves.

Senator Sessions didn’t refer to this, but one of the problems pro-
cedurally has been a practice—I don’t know whether it was just in
some counties in Alabama, but of ex parte certification of class ac-
tions. Perhaps that occurs in other State systems, but now the Su-
preme Court of Alabama has fixed that problem and it is no longer
appropriate as a procedural way to go forward.

On the more substantive side, it seems to me that another of the
problems that have been identified, and I think people rightly are
concerned about, is the extent to which a State court that has juris-
diction of a nationwide class action can effectively apply its State
law to out-of-state plaintiffs. And while there are some Supreme
Court cases which indicate the limits that due process allows in
such circumstances, I would think that Congress could appro-
p}rl'iately legislate within those limits and cut back to some extent
there.

So it would seem to me that might be one approach to get to the
business that is much commented on, which is how appropriate is
itﬂf:or a State court somewhere to be binding an out-of-state plain-
tiff.

Senator GRASSLEY. Could I ask you one more question while I
still have time?

Ms. ACHESON. Absolutely, Senator.

Senator GRASSLEY. You raise concerns about federalizing class
actions. Aren’t multi-State plaintiff class actions exactly the kind
of cases that should be in Federal court? Wouldn’t you agree, as
Professor Elliott will testify, that the Constitution’s only limitation
on diversity jurisdiction is Article III’'s requirement that controver-
sies be between citizens of different States, but rules governing
complete diversity, minimum amount in controversy, and removal
are really political decisions not mandated by the Constitution?
Those latter words are his.

Because we are dealing with interstate class actions involving
plaintiffs and defendants from many different States, shouldn’t the
Federal courts be at the very least an option for these litigants?
Don’t you think that due process dictates that?

Ms. ACHESON. Well, I guess, Senator, I would say that I don’t be-
lieve due process dictates that. I would agree with Professor Elliott
that I think the Constitution allows it, but I certainly don’t think
due process dictates it. I think that there are federalism interests
that are implicated here that we need to be concerned about be-
cause there certainly are both sets of circumstances and absolutely
fully competent State court systems and groups of judges who can
handle class action cases.

And somewhere between what the Constitution would allow and
some of the excesses that I know occur and have been vividly de-
scribed here today, I think we can craft some lines and some sets
of rules that would get at some of the abuses that have been de-
scribed, but perhaps not have the effect of pushing so many cases
into the Federal system.
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Senator GRASSLEY. Senator Thurmond.

Senator THURMOND. Thank you very much, Mr. Chairman. Mr.
Chairman, I have another engagement and have to leave. I under-
stand Mr. Steve Morrison, a distinguished attorney from South
Carolina, is one of the witnesses here today, and I wish to welcome
him. I would like to ask unanimous consent that I may submit
some questions for the record.

Senator GRASSLEY. Yes. Senator Thurmond is an example that I
just spoke about that there will be some questions submitted for
answer in writing.

4 ['Iihe questions of Senator Thurmond are located in the appen-
ix.

Senator GRASSLEY. The Senator from Alabama.

Senator SESSIONS. Thank you. Ms. Acheson, I am disappointed,
I guess, that your statement is so strongly adverse to this. It
strikes me that we have a magnificent legal system in America, but
it is appropriate to reform it and change it as we have evidence to
suggest that there are problems.

I think this administration is basically resisting all attempts to
reform tort law in America, and I think we need to reach an accord
where we can communicate on how to make it better. That is just
an observation. You probably disagree with that, but I think we are
not giving serious thought to it and we need to work together to
get some changes.

Let’s take a typical class action, maybe a credit card interest
error, maybe a product defect, a medical defect that is sent to 50
different States in America. Just as a matter of public policy,
wouldn’t it be better that that case be settled and handled in a
Federal court, where the U.S. Supreme Court may ultimately de-
cide an issue, as opposed to the plaintiffs being able to search 50
States and then finding the most favorable law and then find the
county or circuit within that State that would be most favorable to
their lawsuit and filing it there? Just conceptually, isn’t this the
kind of case that would be more appropriate in Federal court?

Ms. ACHESON. Well, I think it is hard, on a relatively bare-bones
hypothetical, Senator, to really get into all the competing interests.
But the way that you have presented the matter, it would seem to
me that probably in a case where you do have victims/plaintiffs in
all 50 States, it might well be the type of a case that would be most
effectively and appropriately handled in a Federal court. But it sort
of depends on what law would be applied because it may well be
that that Federal court is applying, unless there is some basis for
Federal jurisdiction, simply the law of one of the 50 States where
the occurrence, whatever it was, the accident, the fraud, the neg-
ligence, the whatever, took place.

So I think that one thing that really needs to be examined is
what is really the culprit here. Is the culprit people searching out
the best substantive law, or is the culprit people searching out the
weakest sort of procedural structures that they can manipulate?

Senator SESSIONS. Well, good lawyers are going to seek the most
favorable forum in the whole world, if you allow them to. They are
not good lawyers if they don’t, and I think it is our job to make
sure we have got a system that creates a favorable forum for both
parties, not just one party.
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We have certainly had complaints and evidence to suggest that
plaintiff lawyers and defendants have gotten together in pre-trial
negotiations and agreed to settlements that provide little for the
victims, but allow large attorneys’ fees for the attorneys. And then
they find a favorable State court somewhere and go in and present
a settlement, and little has been done by the judge to go behind
that settlement to make sure it is just. Are you familiar with that
problem?

Ms. ACHESON. That is certainly one of the problems that has
been written about. I can’t say I am personally familiar, but you
are absolutely right. It is one of the specific problems that many
people identify.

Senator SESSIONS. Well, I believe we have a situation in which
we have a class of cases that would be appropriate in Federal court
because not only some specific act of interstate commerce is in-
volved, but the entire matter is usually deeply involved in inter-
state commerce. You have a Federal court system that therefore
can provide a universal system of law that private industries and
businesses can know what the law is and protect themselves better,
and would avoid aberrational results.

I mean, why would you say these lawyers from Chicago want to
file a lawsuit like this in a rural county in Alabama? The six coun-
ties in Alabama—I don’t believe any of them have over 20,000 peo-
ple in them. Why would they pick those counties to file lawsuits
if they didn’t think there was some specific advantage?

Ms. ACHESON. I assume you are right in that. I assume you are
right, and I would only say this just to underscore the main theme
of our comment. One is we are absolutely not opposed to class ac-
tion reform. Two, we are simply concerned that particularly with
regard to the two or three major problems that have been articu-
lated that this legislation does not get at it. And, three, Senator,
we are more than ready to sit down and address specifically your
concerns of how to get at some of these problems.

What we are concerned about is that federalizing is not the an-
swer because there really isn’t any whole system of law that a Fed-
eral court or any State court can apply in some of these cases. I
think the question is what can we do substantively, but also what
can we do to have appropriate cases be in the Federal system and
to shore up the State systems with respect to the kind of policing
that may need to happen in some of these areas. But we, I want
to underscore again, are more than ready to work with you and
with the chairman of this subcommittee on this issue.

Thank you very much.

Senator SESSIONS. Well, we have criminal laws and other laws
that are very tenuously connected, lawsuits over employment that
have tenuous interstate commerce connections. But often the class
actions are just intrinsically interstate commerce and I think they
are most appropriate for this handling.

Thank you.

Senator GRASSLEY. Right now, there are State courts that, in
dealing with large class actions, are dictating the laws of other ju-
risdictions. Does it make sense to you that a court in Illinois is dic-
tating to a resident of Massachusetts what their law means?
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Ms. ACHESON. Well, I am not sure whether or not it makes sense
to me. I guess, Senator Grassley, what I believe our concern is is
that this bill does not necessarily address that problem. If that case
were brought in the Federal court in Illinois and was determined
to be appropriate for class handling, the Federal court might well
be applying the substantive law of Illinois or Oklahoma or

Senator GRASSLEY. That gets to my point. Isn’t the Federal court
in these instances better suited to do this?

Ms. ACHESON. I am not sure why that is intrinsically so.

Senator GRASSLEY. Well, I mean isn’t that what Federal courts
are supposed to do when they preside over Federal diversity cases?

Ms. ACHESON. Well, there are class actions and other kinds of
group actions brought in the Federal court on Federal bases, and
then when there is diversity, obviously, they deal with the State
law. But State courts have for 200-plus years dealt with the laws
of their sister States. I mean, I think that just on that sort of pre-
cept alone, there is nothing that is magical about the Federal
courts.

Senator GRASSLEY. Well, I am in a situation, not a real situation
but a hypothetical situation, of my constituents—explaining to
them that their rights were adjudicated in a suit that they never
knew about, never consented to participate in. It was heard by a
State court judge who is elected by people in another State and has
no accountability to the citizens of my State of Iowa, and there is
nothing an Iowa citizen or court can do about it if the case is set-
tled. To me, that is a problem. You don’t see that as a problem?

Ms. ACHESON. No. I do see that—first of all, I certainly see it as
a multi-layered problem that people might well have objections to.
What I think I am trying to say, Senator, is that whether it is in
Federal court or State court I don’t think is the answer to that
problem. I think the answer to that problem is some of the notifica-
tion provisions and the whole idea of clearer notice to parties, the
opportunity to opt out.

If somebody does get notice, they know what the benefit of stay-
ing in might be and what the consequences of getting out and seek-
ing to bring their action might be. I think there are some other
ways to get at that very problem. But simply changing the forum
doesn’t change—the Federal court may be stuck with exactly some
of the same procedural shortcomings that you are talking about.
There is no guarantee, because a matter is in Federal court, that
the non-in-state plaintiff is going to know any more, is going to be
any further informed or better protected just based on which court
it is in.

Senator GRASSLEY. Well, thank you very much.

Do you have another question?

Senator SESSIONS. I would just like to say that Texas is also a
favorite spot, and they have had a 338-percent increase in these fil-
ings. Alabama is not the only one. I didn’t want to suggest that,
but we do have a problem and I have been made aware of it. I had
the Attorney General from New Hampshire come down 3 years ago
when I was Attorney General of Alabama and wanted my assist-
ance to help intervene in one of these class actions that involved
his constituents in New Hampshire.
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What you say about this, in theory, is correct, but our Founding
Fathers were practical people. They created separation of powers
and they understood home cooking. That is really why we have di-
versity jurisdiction, so out-of-state defendants can get a less home-
flavored court and jury. Isn’t that what we have really got here in
these class actions, a classic diversity case, but because of its un-
usual nature can be pled in such a way that it doesn’t implicate
the diversity rules? Isn’t that why we ought to make some reform?

Ms. ACHESON. Well, I certainly think that based on some of the
examples that have been given here, it would seem to me to be cer-
tainly, if not right over the edge, casting a shadow on abuse of the
law, if not the spirit. In those cases, we should come up with some
reforms.

Senator SESSIONS. Thank you, Mr. Chairman.

Senator GRASSLEY. Thank you, Ms. Acheson. We appreciate your
cooperation.

Ms. ACHESON. Thank you, Senator.

[The prepared statement of Ms. Acheson follows:]

PREPARED STATEMENT OF ELEANOR D. ACHESON

Good afternoon. I appreciate the opportunity to appear before this Subcommittee
on Administrative Oversight and the Courts to express the Justice Department’s
views regarding the proposed Class Action Fairness Act of 1999 (S. 353).

INTRODUCTION

The Class Action Fairness Act of 1999 (S. 353) proposes to deal with perceived
abuses in state class actions by effectively federalizing class actions. Sections 3 and
4 of S. 353 are substantively identical to H.R. 3789, a bill considered by the House
in the last Congress. Last October, the Administration issued a Statement of Ad-
ministration Policy that stated that the Attorney General would recommend that
the President veto H.R. 3789 if it were presented to him. See Statement of Adminis-
trative Policy (issued Oct. 5, 1998). S. 353 raises the same concerns as H.R. 3789.
Moreover, it includes a number of additional provisions that raise additional con-
cerns on policy and its constitutional grounds. Accordingly, the Department strongly
opposes S. 353.

Before addressing the specific provisions of S. 353, I would like to review the im-
portance of class action procedures and the significance of the provisions of S. 353
that would federalize most class actions. When there are large numbers of individ-
uals, each of whom has been significantly harmed, but the potential recovery is in-
sufficient to support an individual lawsuit, a class action is virtually the only way
these individuals can seek redress through the legal system. Even when the harm
to some or all of the individual victims might justify individual lawsuits, class ac-
tions are by far the most efficient means of resolving large numbers of claims that
have common questions of fact and law. Indeed, court systems can be overwhelmed
by large numbers of similar claims, delaying and even denying justice to plaintiffs.
Class actions provide efficiency benefits to defendants as well, permitting resolution
of multiple claims in one proceeding. Plaintiffs, defendants, and the system of jus-
tice all also benefit from the reduction in or elimination of inconsistent verdicts. Be-
cause the class action mechanism is so important, we should be cautious in curtail-
ing access to it, do so only on indications of clear and undisputed failures or abuse,
and make sure that any limitations or changes to this procedure are closely tailored
to the specific problems identified.

S. 353 would address perceived abuses in class actions by federalizing them—pro-
viding federal jurisdiction and removal authority for almost all non-securities class
actions. We do not believe that the case has been made that there are abuses intrin-
sic to state court class actions that justify the wholesale removal of these cases from
state courts. There have been cases raising concerns from state courts, but also from
federal courts, and the anecdotes about state cases seem to reflect problems with
individual judges or particular locales rather than systemic problems in states’ han-
dling of class actions. Unless the claimed abuses of class actions are peculiarly a
state court or state law problem, federalization would not address the problems.
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A related, and, we believe, crucial aspect of our consideration of S. 353 is that
we live in a federal system. states should be able to create the remedies in their
courts that the states conclude best serve the interests of their citizens. S. 353
would federalize class actions involving only state law claims—claims based on fed-
eral law already can be brought in federal court under federal question jurisdiction.
We should await evidence of clear necessity before the federal government interferes
with the authority of states to set their own law and procedures in their courts, and
that evidence should demonstrate that the states have broadly overreached or are
unable to address the problems themselves.

Finally, we are all aware that federal class actions standards have been narrowed
considerably by court interpretation in the past decade or so. There is much debate
over whether this is a good or bad thing, but the very existence of the debate makes
clear that there are public policy choices to be made. There is nothing sacrosanct
about federal choices. When assertions are made that states certify class actions
that “should not” be certified, or approve settlements that “should not” be approved,
we need to be sure that such statements are not simply expressions of policy dif-
ferences. In a system of federalism, state public policy choices should not be over-
ridden without a showing of compelling national need. There must be evidence of
harm to interests of national scope that require a federal response, and even with
such evidence, federal preemption should be limited to remedying specific problems
with tailored solutions, something that S. 353 does not do.

There are certainly examples of class actions in which settlements appear to pro-
vide benefits primarily to lawyers and defendants rather than to the injured plain-
tiffs. There are class actions in which the purported nationwide reach of a state
court seems problematic. Perhaps there are particular classes of cases—the Judicial
Conference has been considering whether mass torts are such a class—that appro-
priately should be tried in federal court even absent the traditional grounds for fed-
eral jurisdiction. We would be pleased to work with the Members of this subcommit-
tee and with the Congress to determine whether there are specific systemic prob-
lems with class actions that warrant a federal response and to attempt to craft such
a response.

I would now like to turn to the specific provisions of S. 353.

SECTION 2—NOTIFICATION REQUIREMENTS

Section 2 of the bill requires notification of the Attorney General and state attor-
neys general of proposed settlements in class actions, requires that hearings on pro-
posed settlements be delayed for 120 days after notification, imposes plain language
requirements on class notices, and limits attorneys’ fees in class actions. We have
the following concerns about the provisions in this section.

1. Notification of the Attorney General

Requiring notice to the Attorney General of all class certifications and settlements
is unnecessary and burdensome, both to the litigants and the Attorney General.
Under this provision, the Department is likely to be inundated with notices in cases
in which the Federal government has no interest. We note that the statute does not
indicate what the Attorney General is supposed to do with the notices or the infor-
mation contained in them. In addition, despite the provision in the bill that these
notice requirements impose no legal obligations on the Attorney General, the Attor-
ney General’s silence in response to notices may in some cases be interpreted as ac-
quiescence, if not approval.

2. Instructing State-court judges as to the timing of hearings on proposed class action
settlements

Section 2’s requirements concerning notice of proposed settlements in state court
class actions and hearings on those proposals implicate constitutional principles of
federalism. Section 2 would require, for example, that judges in state as well as Fed-
eral courts to wait at least 120 days after service of settlement documents on state
and Federal attorneys general before convening any hearing to evaluate the fairness
of a proposed class-action settlement. Such procedural directions to state judges, al-
though constitutional in our view, could be subject to significant constitutional chal-
lenge as an impermissible infringement on the states’ sovereign authority to deter-
mine the manner in which state courts adjudicate state law claims.t

1See Johnson v. Frankell, 117 S. Ct. 1800, 1805 (1997) (recognizing a “general rule, bottomed
deeply in belief in the importance of state control of state judicial procedure, * * * that federal
law takes the state courts as it finds them”) (internal quotations omitted). But see also Printz
v. United States, 117 S. Ct. 2365, 2371 (1997) (noting that at least some types of Federal in-
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3. Notice and attorneys fees provisions

The notification provisions of section 2 would create a number of difficulties in
class actions. First, it is often difficult to determine the current residence of all
members of a plaintiff class. This would necessitate providing notice to the attorneys
general of all fifty States in order to ensure that agreements are enforceable against
class members who generally could not otherwise opt out. The 120-day advance no-
tice requirement follows general practice in most cases, but would not permit an ex-
pedited settlement even if the court and parties agreed in a particular case that it
was necessary.

Finally, the proposed limitation on attorneys’ fees could create a number of prob-
lems. It is not clear why class actions brought under particular substantive rules
of law should have different attorneys’ fees rules than other cases involving the
same rules of law. For example, it is not clear why Title VII class actions involving
classes of current and former federal employees, which the Department defends on
behalf of the United States, should have different attorneys’ fees rules than all other
Title VII cases. Title VII, like other employment discrimination statutes, has its own
fees provision and there is a well-established body of law concerning what is and
is not permitted. One of the principles established by that body of law is rejection
of the kind of proportionality set forth in proposed section 1714(a). Courts recognize
that civil rights cases often concern equitable rather than monetary relief, and that
attorneys may be unwilling to pursue these cases (or Title VII cases subject to caps
on recovery) if they will not be paid for their efforts. Proposed subsection 1714(b),
which permits courts to base attorneys’ fees on a reasonable lodestar calculation,
provides some, but not enough, correction. A reasonable lodestar is often the begin-
ning rather than the end of fee calculations in Title VII cases. Multipliers are avail-
able for particularly complicated cases or for experienced plaintiffs’ counsel. The in-
terests of both plaintiffs, the courts, and even defendants are best served by not dis-
couraging experienced and knowledgeable counsel from taking on these cases.

SECTIONS 3 AND 4—CLASS ACTION JURISDICTION AND REMOVAL FROM STATE TO
FEDERAL COURT

Under current law, Federal district courts have jurisdiction in diversity cases only
when all plaintiffs are diverse from all defendants. That is, no plaintiff can be a
citizen of any State of which any defendant is a citizen. Section 3 of S. 353 would
change that rule for class actions alleging State law claims. Under S. 353, Federal
district courts would have jurisdiction in such cases as long as any class member
was a citizen of a State different from any defendant. Section 4 of S. 353 would per-
mit any defendant (without the concurrence of the other defendants) to remove such
a case from State to Federal court. Once removed to Federal court, the case would
be governed by Federal law concerning class actions. In the event that the Federal
district court did not certify the proposed class, S. 353 provides that the case would
be remanded to State court stripped of its class allegations.

S. 353 provides exceptions for corporate governance and securities class litigation.
The legislation also permits Federal courts to abstain from hearing class actions
against State government entities or officials against whom Federal courts may not
be able to order relief.2 S. 353 also permits Federal courts to abstain from hearing
class actions in which the “primary defendants” and a “substantial majority” of the
members of the plaintiff class are from the same State and that State’s law governs
the action. This exception is not likely to produce a significant reduction in the num-
ber of State class actions subject to removal. Defendants in class actions are likely
to be corporate entities whose citizenship has no necessary relationship to where
claims against them arise, so the exception for cases in which plaintiffs and defend-
ants are predominately citizens of the same State is likely to apply to few cases.

Because the exceptions in S. 353 are likely to be insignificant, the effect of this
statute would be to grant defendants the option of State or Federal court in almost
all State class actions. In addition, since cases not certified in Federal court would
be remanded to State court stripped of their class allegations, the bill would effec-
tively federalize class action standards. This latter result would not be affected by
the provision in the legislation that permits plaintiffs to file amended class actions

structions to state courts are exempt from the general proscription against the commandeering
of State governmental institutions).

2This latter exception appears to be superfluous in light of Pennhurst State School & Hospital
v. Halderman, 465 U.S. 89 (1984). In that case, the Supreme Court held that the Eleventh
iAmendment forbids Federal courts from ordering States and State officials to conform to State
aw.
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upon remand, since S. 353 appears to permit defendants to remove the amended ac-
tion to Federal court once again.

The bill apparently is intended to address a perception that State courts are too
ready to certify class actions. Of course, State courts are as subject to the require-
ments of due process as Federal courts.3 If there are class action procedures in State
courts that protect the due process rights of the parties but are objectionable on pol-
icy grounds, these policy issues should be addressed in the State courts and legisla-
tures. We do not believe that a mere difference between Federal and State class cer-
tification standards justifies Federal action. We live in a federal system and the
States should be free to provide the remedies they consider appropriate in their
courts. To the extent that S. 353 is directed at concerns about ex parte class certifi-
cations in certain states, state legislatures and courts are the appropriate bodies to
address these concerns.*

S. 353 also apparently is intended to address concerns that certification of nation-
wide class actions by State courts permits individual States to impose their own law
on the nation as a whole and leads to extorted settlements and other abuses by
class action attorneys. If this indeed is an endemic problem, legislation addressing
State certification of nationwide classes may be in order, but S. 353 does not take
this approach. Instead of focusing on what the appropriate limits on state authority
to bind out-of-state plaintiffs ought to be, S. 353 simply would permit removal to
Federal court of nearly all State law class actions that otherwise would be heard
in State court. Implicit in this provision is the belief that class certification is more
difficult to obtain in Federal court, since otherwise, removal to Federal court would
not reduce the possibility of “extorted” settlements. Again, we do not believe that
Federal policy concerning class actions is sacrosanct and that the States, within the
constraints of due process, should be precluded from establishing their own policies.
Moreover, the instances generally cited as evidenced of abusive or collusive class ac-
tion settlements have occurred in federal as well as state courts. If the Congress
believes that courts are approving unjustifiable class action settlements, Congress
certainly has the authority to address the issue in federal class actions and provide
models for states to follow if appropriate. Finally, a recent study by the Federal Ju-
dicial Center found that “there were not objective indications that settlement was
coerced by class certification.” See Thomas E. Willging, et al., Empirical Study of
Class Actions in Four Federal District Courts: Final Report to the Advisory Commit-
tee on Civil Rules (Federal Judicial Center 1996), at 60, 90 (1996).

We note that S. 353 would permit the removal to Federal court of cases concerned
solely with State law that are most appropriately tried in State court. For example,
a class action brought under State law concerning a corporation’s operations within
the State would be removable to Federal court solely because a primary defendant
happened not to be a citizen of the State, even if the defendant had substantial op-
erations in the State. This bill would undermine the efforts of State courts to ad-
dress State and local matters by allowing litigants to circumvent and render irrele-
vant the State court system. In our view, this provides further demonstration of why
f%deralization of class actions is not an appropriate remedy for perceived class action
abuse.

We also are concerned about the potential impact of this legislation on the Federal
judiciary at a time when the Chief Justice of the United States has expressed seri-
ous concern about the marked expansion of caseloads of Federal courts. See Chief
Justice Rehnquist, The 1997 Year-End Report on the Federal Judiciary at (I)(A).
Preliminary data from RAND’s ongoing study of class actions suggest that more
than half of such litigation is in State courts. Class actions are among the most re-
source-intensive litigation before the judiciary. A study of class actions in Federal
court by the Federal Judicial Center showed that class actions took two to three
times the median time of a civil case from filing to disposition and consumed almost
five times more judicial time than other civil cases. FJC, Empirical Study of Class
Actions in Four District Courts at 7. By expanding Federal court jurisdiction for
class actions and permitting removal from State courts, this bill could move most

3In Phillips Petroleum Co. v. Shutts (472 US 797, 821-22 (1985), the court held that for a
forum state to apply its law to non-residents in a nationwide class action, the state “must have
a significant contact or significant aggregation of contacts to the claims asserted by each mem-
ber of the plaintiff class, contacts ‘creating state interest, in order to ensure that the choice of
law is not arbitrary and unfair.” The court held that if this test was not satisfied, violations
of the Due Process Clause of the Fourteenth Amendment and the Full Faith and Credit Clause
of Article IV would result.

4Indeed, the complaints about ex parte class certification have focused on one county in a par-
ticular state, and the Alabama Supreme Court has dealt with that problem. See Ex parte Equity
Nat’l Life Ins. Co., 715 So.2d 192 (Ala. 1997); Ex parte Citicorp Acceptance Co., 715 So.2d 199
(Ala. 1997); Ex parte First Nat’l Bank, 717 So.2d 342 (Ala. 1997).
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of this litigation into the Federal judicial system, potentially requiring substantial
new Federal resources. Responsibility in this area should continue to be shared
among both the Federal and State judicial systems.

In addition to these policy concerns, we believe that the bill’s displacement of
State-law class certification procedures could be subject to constitutional challenge
on federalism grounds. As a general matter, Congress has the power to prescribe
the manner in which Federal courts, in the exercise of their diversity jurisdiction,
handle issues such as class action certification, “which, though falling within the un-
certain area between substance and procedure, are rationally capable of classifica-
tion as either.” Hanna v. Plumer, 380 U.S. 460, 472 (1965). However, sections 3 and
4 of S. 353 would expand the Federal courts’ diversity jurisdiction in a highly selec-
tive fashion. Putative class actions that failed to meet the federal standard for class
certification would be returned to state court in disaggregated form for individual-
ized adjudications. The resulting displacement of States’ decisions as to the proper
role of class action procedures in the adjudication of State-law claims could be at-
tacked as an impermissible form of federal interference in States’ decisions as to
how to structure the operations of the their own courts. Although we believe that
these provisions are constitutional and that such a challenge should not succeed
under current doctrine, there is a strong likelihood of constitutional litigation on
this point.

SECTION 5—RULE 11

Section 5 of S. 353 would amend Rule 11 of the Federal Rules of Civil Procedure
to require judges to impose sanctions upon finding a violation of Rule 11, instead
of leaving the issue to the judge’s discretion as is the case now. This provision would
apply to all civil litigation, not simply class actions. We strongly oppose this provi-
sion for a number of reasons.

First, we believe that, barring an emergency requiring prompt legislation, amend-
ment of the rules of procedure should proceed through the processes of the Rules
Enabling Act, 28 U.S.C. 882071, et seq. That act was created by Congress for the
precise purpose of affording fair and thorough consideration, with an opportunity for
comment by the public at large, to proposals for rules amendments. The Department
strongly supports the Rules Enabling Act process. To the extent that any amend-
ment to Rule 11 is necessary, it would be appropriate for the Advisory Committee
on Civil Rules to make a proposal to the Judicial Conference Standing Committee
on Rules of Practice and Procedure for consideration. Accordingly, we urge that the
change proposed in S. 353 be submitted to the Judicial Conference or an appropriate
committee of the Conference for review in the first instance, rather than being pur-
sued directly through legislation.

Our second reason for objecting to the proposed modification of Rule 11 is that
the modification is not directed at the problem S. 353 is intended to address. The
modification appears intended to deter frivolous class actions, but Rule 11 applies
to civil litigation generally. The impact on class actions of the proposed change is
likely to be minuscule compared to its impact on other aspects of civil litigation.
While we do not necessarily agree that class actions are a greater source of frivolous
lawsuits than other kinds of civil actions, if any measures are to be taken to deter
frivolous class action claims, the measures should be directed specifically at that
issue.

We also object to the proposed modification of Rule 11 on substantive grounds.
In 1983, sanctions under Rule 11 were made mandatory, as S. 353 would make
them again. In 1993, sanctions once again were made discretionary in response to
the “increased disruption” caused by the mandatory sanctions provision enacted in
1983. See Proposed Amendments to the Federal Rules of Civil Procedure: Hearing
Before the Subcomm. On Courts and Admin. Practice of the Senate Comm. on the
Judiciary, 103d Cong. 9-10 (1993) (statement of Sam C. Pointer, Jr., Chief District
Judge for the Northern District of Alabama and Chairman, Advisory Committee on
Civil Rules). Judge Pointer observed that the empirical studies of the Federal Judi-
cial Center “amply support [the Advisory Committee’s] conclusion that there has
been an excessive and unproductive amount of Rule 11 activity” under the 1983 ver-
sion of the rule. Judge Pointer further noted that the Judicial Conference accepted
the view that “explicit discretion to decline imposition of sanctions is needed in
order to deal with the problem of Rule 11 motions that raise technical, insignificant
violations.” Judge Pointer also recognized the concerns of the civil rights bar that
“the 1983 version of Rule 11 had been used by defense counsel and some courts to
‘chill’ the development of potentially meritorious, yet untested and novel, claims.”
Thus, ample deliberation and research supported the change from mandatory to dis-
cretionary sanctions in 1993. No such research demonstrates the need for the revi-
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sion to Rule 11. S. 353 would accomplish, particularly outside of the Rules Enabling
Act process. For these reasons, the proposed revision to Rule 11 is unwarranted.

CONCLUSION

As discussed in my testimony, there may be discrete problems with class actions
that need to be addressed. We would be happy to work with Members of this sub-
committee and with the Congress to address any such problems. Nevertheless, we
do not believe that federalization of class actions and imposition by the federal gov-
ernment of numerous requirements in state court class actions litigation is appro-
priate for the reasons we have set forth, and accordingly the Department of Justice
strongly opposes enactment of S. 353.

Senator GRASSLEY. Our next panel is Mr. John Frank and Pro-
fessor Don Elliott. Mr. Frank is a partner with the Phoenix law
firm of Lewis and Roca. He is the witness that was introduced by
Senator Kyl, and he is the last living member of the committee
which created the class action rules in the period of time of 1963
to 1966. Mr. Frank will be able to provide us with a unique insight
into the class action rules.

Mr. Elliott is a partner at the Washington, DC, office of Paul,
Hastings, Janofsky and Walker, and is currently an adjunct profes-
sor at Yale Law School. Previously, Mr. Elliott was at the Yale Law
School as a professor, 1981 to 1994, specializing in a number of
subjects, including complex litigation, class action, and constitu-
tional law.

Welcome to both of you. I think we will start with you, Mr.
Frank.

PANEL CONSISTING OF JOHN P. FRANK, LEWIS AND ROCA,
PHOENIX, AZ; AND E. DONALD ELLIOTT, PROFESSOR OF
LAW, YALE LAW SCHOOL, NEW HAVEN, CT

STATEMENT OF JOHN P. FRANK

Mr. FRANK. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to be here very much. This has been a subject of deepest in-
terest to me. You are right; in the 1960’s, I was on the committee.
I dissented at that time because I thought it would lead to fraud,
and I must say the results seem to indicate that.

In more recent years, there has been 7 years of work by subse-
quent committees, headed by Judge Patrick Higginbotham, Judge
Paul Niemeyer and Judge Scirica. All of them have invited me to
participate as an emeritus member, so I have participated in all of
the meetings and the hearings on this subject in the last several
years. I have the report of the Federal Judicial Center, and the
RAND report was sent to me for comment before it became final.
So it is a matter of deepest interest. I strongly support this bill.

Senator Sessions, you may be perhaps amused to know that you
are not the only Alabamian nor the first to have doubts on this
subject. I cannot give you orally, because the time is too short, the
history of this matter, except to say that originally when we cre-
ated this rule, we assumed that the largest class would be 100 peo-
ple. And we were looking at airplane crashes and the Ringling
Brothers fire at Hartford, CT.

The growth of this to involve thousands and thousands of people
was totally beyond the anticipation of the rule.

But I return to Senator Sessions. Senator, at page 8—if you have
my statement, at page 8a, when Justice Black, whose clerk I was
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and whose very close friend I was, so that we corresponded for all
the years of his life, made his decision in Snyder v. Harris requir-
ing that each party have the jurisdictional amount, and thus frank-
ly cutting down on class actions, I wrote him an applauding note
and sent him a copy of my dissent to the rule. And he responded,
“Thanks for sending me your dissent to Rule 23(b)(3) concerning
which I wrote in my opinion in Snyder v. Harris. 1 certainly agree
with you that the rule is a very poor one, and I am glad to know
that you agreed with me at the time it was passed.”

To add to your collection of oddities, Senator Grassley, I have in-
serted at page 15 of my statement an illustration of a check that
some victorious member of a class who, for his joy in being in a
class, got a check, a copy of which I enclose, for $.08, with counsel
receiving a very large sum.

Let me use the balance of my time to speak briefly to the bill
itself because there simply isn’t time to make a comprehensive
statement here for you. But let me turn to the bill.

First, I have made some technical suggestions to the staff where
I think, Senator Grassley, you can do even more to tighten down
on that fee subject. There are some details there that I would not
use in this precious time, but they are there. I do think one thing
you ought to give real thought to is you have unleashed the injunc-
tion thing without putting an effective control on the fees there,
and all that is going to do is shift the cases from damage cases to
injunction cases, which is already happening. And I submit that a
little tightening there would be an improvement and carry out your
wish, which I strongly applaud.

On the fee subject, as I say, I have covered it. Coupons ought to
be abolished. You are absolutely right. This business of giving peo-
ple a coupon for what would amount for the discount they would
get on the merchandise anyway and then paying a large fee is sim-
ply scandalous. Also, I think, Senator, and members of the commit-
tee, you ought to take up the subject of fluid recovery.

I would like to make one or two other points. May I do so? I am
not sure if the light tells me that I am done.

Senator GRASSLEY. Yes.

Mr. FRANK. Fluid recovery is what is being done—the sort of
thing Senator Thurmond objected to, I think, where there is noth-
ing to give the class, so you take the amount of money and give
it to some charity and then pay a large fee to the client. That is
wrong. That is the kind of social policy that ought to be made by
the Congress or by the administrative agencies and should not be
the subject of the whimsical jurisdiction of some class action judge.

I have one very gray point to take up, Senator Grassley—two, if
I may, briefly. One, the problem with the Department of Justice.
Clearly, if the Department is going to veto the bill, it is a waste
of time; you probably will have trouble getting two-thirds.

Those problems can be solved. Ms. Acheson was very clear that
they are ready to talk. I submit that if you think it wise, you might
arrange informally to have Judge Higginbotham of the Fifth Cir-
cuit and Judge Pointer of your circuit, who are the two most expe-
rienced judges in America on the Federal-State relation problem in
class actions, and who have administered a great number of the
cases with both Federal and State participating, together with the
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Department of Justice and some technical member of your group—
let me nominate Senator Kyl—to see if you can’t work out a com-
promise with Justice. I suspect you could, and if I can personally
be of any assistance, I would like to.

The only other subject I can take up, with the indulgence of your
time, Senator Grassley, goes to you, but it is major. I respectfully
submit that it is probably not a good idea to have this rule 11 thing
tacked on here because what you are doing—you have got plenty
of opposition from the class action bar as it is. I am responsible
more than any other bar member in the country for the 1993 revi-
sion of rule 11, and it is working rather well and was supported
by the Litigation Section of the ABA and countless other groups all
over America. You don’t need two wars.

What is more important is it is not a good solution to the prob-
lem that is troubling you, and I ask leave to state briefly what I
submit would be a better solution. In the committees of the last 7
years, we have repeatedly taken up the subject of the small case—
I gave you the example of the $.08, the £.38; you gave the $10
case—whatever they may be, the trivial case which ought not be
in the Federal courts at all.

The slang expression for these cases in the committee dialogue
was the “t’ain’t worth it cases.” They are just not worth putting in
the Federal system. They are not worth putting in any system.
They are just fee engenderers and there is nothing else to them.
It is the biggest complaint you have and it is a good one.

I submit that this bill should provide, as earlier drafts of the
pending rule has provided—and it should have stayed there—that
it would be very constructive to put a “t’ain’t worth it” provision
into your statute and provide that the court, before certifying a
class, should ensure that the prospect of financial reward to mem-
bers of the class is large enough to be worth undertaking it in the
first place, so that the $.02, $.08, $15 trivial cases would be barred
from being in this category at all.

I submit that that will get to, Senator Grassley, what you wisely
want. You will get rid of the frivolous cases that way and still keep
it within the orbit of class actions without taking on a side war
that I greatly fear would result in defeating the whole bill. And it
is a good bill and you ought to do it, and I thank you for letting
me say so.

Senator GRASSLEY. We will consider your recommendation as
well on that point.

[The prepared statement of Mr. Frank follows:]
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My name is John P. Frank, and my law firm is Lewis and Roca of Phoenix, Arizona.
This subject is of deepest interest to me and I thank the Committee for the opportunity of

discussing it.

By way of personal background, I taught Civil Procedure at Indiana University and Yale
for some years before taking up my practice in Arizona in 1954. From 1960 to 1970, I served on
the Civil Procedure Committee under the Chairmanship of Mr. Dean Acheson and by
appointment to Chief Justice Warren. Hence, [ was a member of the Committee in 1966 when

present Rule 23 was promulgated.

In the several recent years in which the Rule was reconsidered by the Committee, I was
recalled as an emeritus member by the successive Chairman, Judge Patrick Higginbotham and

Judge Paul Niemeyer. 1 attended and participated in all hearings and meetings.

I have from time to time appeared before this Comumittee on various rule changes, and

was invited and appeared last year before the House Committee on diversity and class actions.

Incidentally, I am the author or editor of 11 books and numerous articles, many of them

relating to civil procedures.
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I. HISTORICAL ACCOUNT.

A.  The Origin Of The Modern Rule,

Rule 23, on which the basic committee work was done in 1962 and
1963 and which was promuigated in 1966, must be seen as part of both its
professional and its social times.

From the professional standpoint, the procedural world had enjoyed
a rebirth. The great flush of creative activity which had led to the rules of
1938 had been under the leadership of a distinguished committee headed by
Attorney General Mitchell and staffed by Judge Charles E. Clark and J.W.
Moore. That committee had done its giant work and exhausted itself; there
was no practice of membership rotation in the 1950s, and the Supreme Court
simply abolished the committee. For a period of years there was none.

Then in 1960, Chief Justice Warren made the appointments to
recreate the procedurél structure. For chairman of the civil committee, he
chose Mr. Dean Acheson, America's great elder statesman and yet a lawyer
perfectly competent to lead discussion in procedural matters. in regular
attendance was JudgeAAlbert Maris of the Third Circuit Court of Appeals,
chairman of the Standing Committee, and J.W. Moore, then at the height of

his powers, and Charles Alan Wright, then very much a young comer in the
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procedural world. In the then style, the committee were dominantly members
of the bar.

The reporter was Professor Ben Kaplan of Harvard, later a justice
of the Massachusetts Supreme Court; it is highly important that in the small
circle of truly great reporters of various projects, Kaplan was preeminent and
enormously effective. Rule 23 is, in the large sense, his rule. As we moved
forward, he began to develop as his successor reporter Albert Sacks of
Harvard, who undertook the later leadership role on Rule 23. Professor
Kaplan was at the apogee of his academic career and Professor Sacks was
on the way up, later to become dean of the Harvard Law School.

The new committee hit the deck running. it began with an
emergency rule which has become 54(b) to solve the then very serious
problem of when is a final judgment; and another emerging fix was
substitution of public offices under Rule 25(d). The first big task was a
complete review of the whole concept of party structure, with great expansion
of joinder of parties. Rule 23 was one of those rules and was the summit in
joinder.

One other vital element of this professional time: This was a
committee which in every respect was prepared to think big. Rulemaking was
a high policy and significant activity. All meetings of the committee were held
in the Supreme Court building and Chief Justice Warren often dropped in for
portions of the meetings. The dreary era of the 1980s, when the rule system

was unable to respond effectively to Justice Powell's 1980 dissent on
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discovery problems and which resulted in Congress' virtually brushing aside
the whole rules process by adopting the Civil Justice Reform Act of 1890 was
a universe which was not even imagined in the 1960s. Chief Justice
Warren's committee was there to do business.

Also important was the social setting, for this had a most direct
bearing on this rule. Rule 23 was in work in direct parallel to the Civil Rights
Act of 1964 and the race relations echo of that decade was always in the
committee room. If there was single, undoubted goal of the committee, the
energizing force which motivated the whole rule, it was the firm determination
to create a class action system which could deal with civil rights and,
explicitly, segregation. The one part of the rule which was never doubted was
(b)(2) and without its high utility, in the spirit of the times, we might well have
had no rule at all.

The other factor is that 1964 was also the apogee of the Great
Society. President Johnson was elected with the most overwhelming vote
ever, as of that time, achieved by anyone. A spirit of them versus us, of
exploiters who must not exploit the whole population, of a fairly simplistic
good guy—bad gUy outlook on the world, had its consequences.

One other element of the time must be identified: This was a world
to which the litigation explosion had not yet come. The problems which
became overwhelming in the eighties were not anticipated in the sixties. The
Restatement (Second) of Torts and the development of products liability law

was still in the offing. The basic idea of a big case with plaintiffs unified as to
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liability but disparate as to damages was the Grand Canyon airplane crash.
A few giant other cases were discussed but, as will be shown, they were
expected to be toa big for the new rule.

Against that background, let me turn to the creation of the rule. In
this brief statement | slide over the pre-1960 concepts of class action, the
“true” class action involving joint rights in which a class decision was res
judicata; the hybrid category involving several rights relating to specific
property; and the third, which is the parent of the major class actions of today,
the “spurious” class actions involving several rights affected by common
questions, as to which the result was res judicata only as to the parties
actually joined.

Put at its simplest, what new Rule 23 did, first, was expand the true
class action somewhat, (b)(1); second, make sure that suits against
segregation, as well as other civil rights cases, would be within the class
action rule and would be binding as to all members of the class liberally
conceived, (b)}(2); and third, the one time spurious class action which has
been restricted to actual parties was turned into a binding res judicata
procedure which could cover a universe as large as notice could reach. Itis, |
believe, true "at (b)(3) was the most radical bit of rulemaking since the
original rules created one cause of action and abolished key distinctions
between law and equity. The committee repeatedly spoke of it as a

"crowning accomplishment.”
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It was perfectly apparent to the rules-makers of the time that they
were doing big things. The critical meeting was October 31 and November 2,
1963, and the most sharply disputed question was whether to have Rule
(b)(3) at all.

There were two levels of concern over (b)(3), apart from details.
Remember, the possibility of group securities actions, of RICO and of
products liability were still in the future. The sharp practical concern was that
major defendants charged with tort liability could readily rig what | will
unkindly call a patsy class, arranged to have it sue, have the class take a
dive, and thus let the defendants avoid responsibility. It was perceived from
the beginning that the class action had the potential of turning the courts into
merchants of res judicata, selling that valuable asset at a manipulated price.
That was the practical problem and it was more than hinted at from time to
time. Remember that this was the era of the great society and "big business"
has a very limited stock of trust.

So much for the undertying policy resistance. The legal form which
this resistance took was that it was moraily and constitutionally wrong toA
deprive people of their causes of action without their consent, Mind you, this
is not long after such cases as Sipuel v. Oklahoma or other of the great civil
rights cases which had heavily stressed that individual legal rights were
personal, not fungible. There was an intense sensitivity to the fact that
people should not be swept into a basket; that their rights were independent
and personal to them.

5 APP1ADE0
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Had this problem of individua! rights not been solved in a fashion
which satisfied that committee, | think there never would have been a (b)(3).
There was great concern that in mass torts perhaps there should be no class
actions at all. Professor J.W. Moore gave the illustration of the Ringling Bros.
mass tort, the fire in the tent at Hariford. He said that any compulsory class
action "goes against my grain of the right of the litigant to run his own
lawsuit"; and he repeated a concern | had expressed earlier that "the
Pennsylvania Railroad, or some other alleged tort feasor" might take “the
initiative to force a concourse of plaintiffs in a particular jurisdiction. 1 can't
think of anything nicer for the general counsel of the Pennsyivania Railroad in
the Perth Amboy situation, than your class suit rule."

It was at that moment that committee member Judge Charles
Whyzanski had his flash of genius. He responded to Professor Moore, "Would
you be satisfied, Professor Moore, if the class could never include anybody
who specifically protests within a given period?" Professor Moore responded,
"That would be helpful" and the principal opponent of (b)(3) added, "If that
were done, my problem would evaparate.”

Thus, the opt-out concept was born and quickly adopted. Again, it
must be perceived that this was not the conception of the "opt-out” of today
because the really large class action had not yet been conceived of. Judge
Wyzanski was thinking of relatively small classes, and he said of the
individual claimant, "If he cares enough to conduct his own litigation,” he

should "be allowed to do it. He must affirmatively care." Again, it was here
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assumed that opt-out was an actual conscious choice of a person who had a
meaningful alternative to bring his own action. It assumed that the interest of
the individual was large enough so that the option of bringing one's own
action was a meaningful option. The concept of thousands of notices going
ceremonially to persons with such small interests that they could nat
conceivably bring their own action was still in the future. The committee
thought that it was making a major potlicy decision and not that as a practical
matter it was simply going to either subsidize or burden future branches of the
United States postal system with superflucus mail.

| make this a little more innocent than it was. Professor Kaplan
raised the possibility of very large numbers of claims. A couple of other
examples were given. But Judge Wyzanski was firm that all those people,
even in a giant case, would have to have notice:

| think you also have to make a finding that the

form of notice to be used would in all probability reach all

persons in the proposed class, And | think it quite clear

that in [an enormous case involving thousands] you could

not make any such finding. | don't thinkthat caseis a

class action except for those people who can be
reached.

it is a great tribute to Judge Wyzanski's foresight that the Supreme
Court has since held that notice and an opportunity to optout is
constitutionally required in class money claim cases. Phillips Petrol. Co. v.
Shutts, 472 U.S. 797, 812 (1885).

Shareholder derivative actions were pulled out of former Rule 23

and made into Rule 23.1 in the belief that they were so different from class
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actions that they should be separated; the number 23.1 was used only to avoid renumbering other

rules.

It is with that understanding that the rule was adopted and it was with that understanding
that the notes contain the famous restriction that this rule would rarely, if ever, be used in mass
tort cases. As a member of the committee, I dissented from the (b)(3) portion of the rule on the
grounds that the classes would be too busy to rig and that if a pharmaceutical drug case were
filed in state A, a user in state B should not be compelled to hire a Jawyer to determine whether

or not he should opt out.

A few years later Justice Black, for whom I had been both clerk and biographer, handed

down an opinion restricting class actions. I sent him my dissent and | insert his reply here.
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IL COMMENT OF JUSTICE BLACE ON THE 1368 RULE 23.

Suprems Conrt of the Pnited Stntre
TBaslington, B. . 20543

CHAKDCRS OF

JUSTICE HUGO L. BLACK May 2, 1969

Mr. John P. Frank
114 West Adams Street
Phoenix, Arizona 85003
Dear John,
Thanks for sending me your dissent to Rule 23 (b)(3)

concerning which I wrote in my opinion in Snyder v. Harris,

I certainly agree with you that that rule is a very poor one and
I am glad to know that you agreed with me at the time it was

passed,
Best regards to you and the family,

Sincerely,
ug%Black

hlb:f}
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B. Expansion And Successes.

We may safely assume that the number of class actions following
immediately upon the adoption of the rule was small. That is no longer the
case. The number filed in each of the past eight years has ranged from the
low of 647 to a high of 1,340. We haven't a clue as {o the number of people
or doliars invalved. The burden on the courts has been ever larger. The
number pending in 1988 was 1,370 and the number pending in 1893 was
2,131. Moreover, the number of cases closed has declined each year. The
number closed in 1988 was 805 and the number closed in 1992 was 381.
Moreover, the cases get bigger, involving more and more people. We are
now in the era of the billion dollar or several billion dolfar aggregate actions;
some big ones are Agent Orange, Dalkon Shield, and DES. Some of these
big cases have been class actions, while others have been pulled together
under the multi-district panetf system. The common areas, in addition to some
torts {for there remains resistance to this device for torts in some areas) are
antitrust cases, securities cases, and RICO or consumer fraud cases.

With the‘expansion of the class actions, there have been
successes, failures, and problems, and these will be briefly identified from the
historical standpoint in the discussion following. There have clearly been
successes in the almost thirty years of operation of Rule 23. A demonstration

of this is that many of the commentators who have written to the Advisory

"The Administrative Office for U.S. Courts did not keep pending case records for
1994 or 1985. & courteously shared its unpublished figures for 1934 and 1985,
showing 991 class action filings in 1884 and 1,340 in 1995.
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Committee for substantial groups of the bar or client blocs have indicated
either general satisfaction with the rule as it functions or satisfaction with
particular portions.

The most dramatic fact of all those letters, however, is thatnot a
one of them names any particular success. For illustration of what is not
there, in preparation for this meeting we have a paper from Judge Schwarzer
and others on federal-state coordination in big cases which lists a whole
series of illustrative successes. We have nothing of that sort on Rule 23
triumphs. To this large segment of the reporting bar, there are no specific
cases {o which they wish to give an hurrah. In the general fiterature, Judge
Weinstein in the Agent Orange case is the rare sung hero. | have browsed
through ten years of the Index to Legal Periodicals, and a fair number of
articles cited. The number of noteworthy, successful class actions mentioned
there is extremely small.

The point being made here is not that there are no successful class
actions; of course there are. In my own region one can point to those one
knows about; ses, e.g., Harmsen v. Smith, 693 F.2d 932 (Sth Cir. 1982), a
bank security fraud case, or others | may mention. The point is that this is
anecdotal knowledge; there is no serious history evaluating the pluses and
minuses of this remedy. |

Without doubt the vastly numerous claims in some situations, as
asbestos or some product liability claims or others, must be aggregated

somehow. A splendid general study of the various devices of aggregation is
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Professor Judith Resnik's From "Cases” fo "Litigation,” 54 Law and
Contemporary Problems 5 (Summer, 1991). In March, 1988, the Judicial
Conference approved consolidation of multiple litigation in state and federal
courts; in 1991, it approved consolidated treatment for asbestos cases. The -
Federal Court Study Commission endorsed increased aggregation for trial as
well as discovery. A variant method of aggregation is consolidation under
Rule 42. The American Law Institute now has ifs own proposal. But history
does not tell us the best method of aggregation; in 1966 the committee
thought MDL preferable to class actions for mass accidents. However,
asbestos was before the Supreme Court last year and the solution was
rejected; it is back again this year and the Supreme Court has not yet spoken.

There are such successes.

C. Problems,

1. The Fix.2

Quite clearly the fear of some, of whom this writer was definitely
one, was that the mie would invite trouble by giving prospective defendants
an opportunity to rig classes which might be cheaply bought out. The 1963
specter has not, in fact, arisen to haunt the system. This phase of the federal
district courts becoming merchants in the sale of res judicata has not

occurred.

YIn this section | am reporting on the commercial and tort cases, not the "good
cause" cases, such as the environmental actions.
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But its cousin has. Potential defendants have not had to create
phony cases. The “take a dive" plaintiff class has instead( been empowered
by the attorney who purports to represent the class -- the attorney for the fair
and adequate representative according to the rule -- who is prepared, in
effect, to take a bribe in which he gets a lot and the members of the class get
very little. Such arrangements are also called "sweetheart’ settlements with
defendants, trading a portion of the compensation due victims for a premium
on, or merely the certainty of, the fee recovery.” D. Rosenberg, Class Actlions
for Mass Torts, 62 ind. L.J. 561, 583 (1987). .

For want of statistical evidence, one must become anecdotal, and |
report from anecdote that this phenomenon exists. As p30-42 of the Manual
for Complex Litigation Second (sometimes called by the judges the Complex
Manual for Litigation) recognizes, "counsel! for the parties are the main source
of information concerning the setfement.” Of course the judge should review
the settlement and of course there should be opportunity for protest, but with
the backlog of over 2,000 class acticns pending, with presumably all of them
before very busy j;xdges. and with judges bringing uneven levels of ability to
the task — not all of themn are a Judge Pointer or Judge Weinstein or Judge
Higginbotham - setftlements can be perfunctorily swept through.

A recent illustration of an extraordinarily meticulous fee study is that
of Judge William Browning in a $600 million matter, targely though not entirely
affirmed after close thought in Washington Pub. Power v. Cily of Seatfle,

1894 W.L. 80327 at 9 (Sth Cir. Mar. 23, 1894). This was a seven-and-a-half-
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year case. It took a law clerk one year, full time, to analyze the fee claims
and the judge over three weeks to utilize the data and reach his result. Asis
observed in a very substantial Stanford Law Review article, judicial review of
the records in a big case "seems a positively breathtaking waste of an article
11l judge’s time,” and this review usually results in “a few generalities about
the uncertainty of recovery" and a contingency muttiplier. J. Alexander, Do
the Merits Matter?, 41 Stan. L. Rev. 497, 678-79 (1991). As has been said in
a very constructive analysis, "Ultimately, the most persuasive account of why
class actions frequently produce unsatisfactory results is the hypothesis that
such actions are uniquely vulnerable to collusive settlements that benefit
plaintiffs' attomeys rather than their clients." J. Coffee, Plaintiffs’ Aftomeys in
Class Actions, 86 Col. L. Rev. 689, 6877 (1986).

This does not, by any means, always happen. A splendid exampie
is of a large securities fraud case pending in the district court in Louisiana. A
settlernent was negotiated in which the security holders would receive 1.7
cents return on each dollar invested, minus 25 percent for legal fees,
essentially a penny on the dollar. The net retum to the investors, in short,
was sfightly over one percent and counsel fees were proposed to be $7
million.

This one was gross enough to raise a howl and a national
television program highlighted it. This led to a protest. The judge did take
steps to reject the proposal and a later, different and fairer settlement was

worked out. But in most settlements, there is no television coverage and the
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sense of scandal is not large enough, nor the potential awards great enough,
to engender an effective protest.

As this thought has been politely put, “Because the economic
interests of the aftorney and the class may conflict, the attorney may
negotiate setliement terms that do not reflect the interests of the absentee
class.” Note, Abuse in Plainliff Class Action Setflements, 84 Mich. L. Rev.
© 308 (1985). Without any venality, but simply as a matter of business
judgment, as Judge Friendly has observed, the attorney may have an
advantage in taking a smaller settlement bearing a higher ratio to the cost of
work than a larger settlement obtained after extensive discovery, trial and
appeal. Saylorv. Lindsley, 456 F.2d 896, 900 (2d Cir. 1972).

The hazard of this conduct was greaﬁy increased by the United
States Supreme Court decision in the matter of Jeff D. v. Evans, 475 U.S.
717 (1986). It had previously been the rule in scine circuits — the lead case
was from the Third CircuRt, Pandrini v. National Tea Co. 557 F.2d 1015, 1021
{3d Cir. 1977) - that the settlement on the merits and the determination of
legal fees must be truly separate episodes so that the merits would be
determined at one time and the legal fees at another and later time. This
reduced the bribery potential. But the Supreme Court‘ in Jeff D. held that both
of these matters could come on at once, so that the defendant could settie
with the class and settle with the lawyer simultaneously.

This has not improved the returns to the classes. As Professor

Kane has observed with respect to setttlement proposals which "explicitly
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provide for large attorney’s fees . . . the court cannot rely on opposing counsel to assure a full
adversary presentation of the attomeys’ fee application because, having reached a settlement, the
class opponents have no interest in how the fee issue is resolved.” M.K. Kane, Of Carrots and
Sticks, 66 Tex. L. Rev. 385, 398 (1987). Moreover, as the Ninth Circuit observed in March of
this year, “the relationship between plaintiffs and their attorneys turns adversarial at the fee-
setting stage.” Washington Pub. Power v. City of Seattle, supra. For another discussion of “the
pressures on class lawyers to settle and obtain fees rather than maximize the benefits to the
class,” see L. Grosberg, Class Actions and Client-Centered Decision Making, 40 Syracuse L.
Rev. 709, 776 (1989). Let me be very explicit. Nothing in this aspect of the fee problem makes

the defense attorney look any better than the plaintff’s attorney.

1 insert as my next two pages illustrations of these problems. In the first, the class
members get 8 cents each; counsel has a large fee. The second, by two major critics of Rule 23,
Professor John Coffee of Columbia and Professor Susan Koniak of Boston University, illustrate

the plain outrages of some state cases.
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/' Mellon Morigage ompany
3100 Travis Street
Houston, Texas 77006

ittt bttt it

-

PAYMENT SUMMARY
(( 10 NUNBER: $17-1101383103 PHOME NUMBER. - e
FOUCHEA NG: DOQO2ETONS VOUIHERDAYE.  D3720/96
{ ‘This check represents your rebate in final settlement of the DeBoer Vs, Mellon
Mortgage Company lawsuit of which you were notified by notice dated Decomber
23, 1993, The settlement in the suit has now been finalized. Should you have any
i questions, please contact the plaintiffs’ attomeys, Zimmerman and Reed at (612}
345-0099.
Mellon Merigage Company :
3100 Travis Street . §0~160/633

L Hog{aton, Texas 77006

3
I, $5/20/96  DOOG2SI00S
VALID POR 130 DAYS
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0. Fees.

We have no clear cut analysis of the extent to which Rule 23
deserves the title occasionally given to it in casual talk among tawyers as the
Lawyers Relief Act. The disproportion of the returns to members of the class
and the returns to the lawyers who represent them is often grotesque. In
many cases, the individual members of the class are entitled to receive at
most a doliar or two, while the attorney who secured this benefaction for them
can retire on his share of this victory. This Relief Act aspect of course cuts in
both directions because the defense bar must also be paid a sizeable sum for
its efforts to keep the recovery down. As is developed elsewhere, “the
paramount motivation for such litigation {is] counsel's desire to generate
substantial fees.” Note, Alforneys’ Fees in Class Action Sharehoider
Derivative Suits, 9 Del. J. Corp. L. 671 {1984), ¢citing Zeffiro v. First
Pennsylvania Bank, 581 F. Supp. 811, 813 (E.D. Pa. 1983).

The result by the 1980s and the present time, by way of historical
development, has been oft times to create a giant churn. The plaintiffs’ "
lawyers are busy, the defendants' lawyers are busy, the courts are busy, and
the cream that should rise to the top from all of this chuming is frequently only
a drop or two for those whom Rule 23 was designed to benefit. Fora
strenuous attack on counsel fees, see J. Alexander, Do the Merits Matter? A
Study of Settlements in Securities Class Actions, 43 Stan. L. Rev. 497 (1981},

giving one illustration of a thousand dollar an hour fee. The article also
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illustrates the use of special masters as judges try to take control of the
detailed analysis of some of these claims.

The common argument in favor of alloWing class actions to proceed
with pittance returns to the beneficiaries is that this serves as a social
regulatory mechanism and helps to avoid future abuses of the general public.
Collateral to this is the argument that at least some of these cases are
brought by organizations generally well regarded for good works in behalf of
consumers or other beneficiaries and that the fees helped to sustain such
organizations. However, there has never been a meditated analysis as to
whether this form of social regulation for consumers or the environment is
better handled by govemment agencies or by the courts, nor whether the
burden on the court system over-balances the value of this indirect form of
social legislation and administration.

A different solution to the minuscule recovery and the large fee is
the concept of “fiuid recovery.” The development of this device, largely in the
past ten years, is set out in J. Solovy and others, Class Action Controversies
at 14042 {1984). For example, when members of the class would get orﬁy
two dollars a piece, the only winners are likely to be the attorney and, oddly
enough, the defendant because nobody applies for these small amounts and
the defendant gets to keep the money. Under the developing notion of fluid
recovery, there are other forms of charge without any effort to get anything to

the individual plaintiffs. Hlustrations are price rollbacks, escheat, and other
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devicas; for discussion, see G. Hillebrand and D. Torrence, Claims Procedure
in Large Consumer Class Actions, 28 Santa Clara L. Rev. 747 {1988).
E. The Class Representation.
1. Who is the representative?

The rule assumed that there would be an honest to God plaintiff or
plaintiffs as true representatives of the class. That has become a fiction; the
class representative "has been reduced a little more than an admission ticket
to the courthouse and one anecdotal example of the class claim, Class
counsel does all major planning and makes the critical litigation decisions.” J.
Bums, Decorative Figureheads: Eliminating Class Representatives in Class
Aclions, 42 Hastings L.J. 165, 166 (1990).

The only close analysis in the !iterafure strongly suggesting that no
plaintiff is representing the class is the Alexander study in the Stanford Law
Review, supra, analyzing nine setllements in securities cases. The stakes in
those cases range from $19 million to $38 million. The percentage settiement
in seven of those cases range from 20 percent of the stake to 27 percent and
four of them are within a two-point spread. The merits of those claims had
nothing whatsoever to do with the settiements; the merits could not be so
interchangeable. These are cases in which officers and directors are named
as defendants and strongly suggest that settiements are made with

corporations to get the insiders off the hook.
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2. The race for the gold.

The most visibly distasteful aspect of class actions is the race by
attorneys to grab the first class claims and thus get to be lead counse! or at
least on the steering commitlee. The ashes from the great fire will not be cold
and the corpses barely at the mortuary before someone will have filed a class
action; having found one person, dazed but alive, or one widow, the attorney
quickly files the action. There is no actual representation of a class at all.

From there on out, the case is churned to warrant more fees.
There are cases where the defendant would settle immediately, but is not
given the chance.

The development described here is anecdotal and not statistical,
but the anecdotes come on high authority. To write this paragraph | have
consulted four past presidents of the American Trial Lawyers Association, the
number one group of plaintiffs’ lawyers. They are unanimous that this
practice exists and that it is disgusting; they refer to these speed artists as
"The Parachutists." This historical development, they believe, brings shame

to the Bar and particularly to their great division of it.
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F. The Managerial Revolution.

A significant historical development in the 1880s has been the
impulse to change major portions of the Rule 23 brocedures. This must be
seen in relation fo the rise of the manageriat revolution in the entire court
system. As the courts have been inundated by the familiar explosion, the
dominant impulse has been to ask judges to take more and more charge of
the cases. The development of the pretrial conference rule over the last
fifteen years is an illustration.

The dorminant mofifs in this historical develapment have been, first,
a feeling that the judges are a pretty capable lot, which probably would be
stipulated; and second, that Big Brother will take care of you. The bar has a
good deal more trouble accepting this second proposition. !t has led to two
developments of note in recent years, One has been the impulse to get rid of
the notice system and, thus, totally abandon the original premise of the rule
that every member of the class should have at least an opportunity to decide
whether he wishes to be in it or not. As classes grow infinitely larger, there
has been a strong impulse to save the money and the time and, hence, the
development of proposals to give up notice.

As noted earlier, there is a constitutional limitation to scuttling
notice. An alternative device to get to the same end is the abandonment in
many instances in recent years of the express provision of the rule that the
class, if there is to be one, is to be certified as early as possible. Onthe

theory that Big Brother will take care of the public, and that counsel for the
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two sides can be expected to take care of their defendant clients and the
class even before there is a class, the practice has arisen of negotiating the
settlement first and certifying the class afterwards. This is accompanied by
the practice of publicizing what the seftlement recovery would be so that the
members of the class can look at their share before they decide whether to
opt out.

The original filing of the action tolls the statute of limitations. Under
the system of settling before there is a lawsuit, a potential class member who
peeks before he opts is thus free, if he wishes, to get into another class in
some other part of the countryvin the hopes of doing befter. This has led to
the phenomenon of rival class recruiters urging opt-out on the grounds that "|

can get you more.”
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L ILLUSTRATIONS, ANECDOTAL AND OTHERWISE, OF WHAT
APPEAR TO BE ABUSES.

1. Kamilewicz v. Bank of Bosfon. Bank of Boston agreed to
deposit $8.76 in each class member's bank accéunt and then deduct up to
$100 from each account for counsel fees.

2. Someone has brought a class action against New York Life
Insurance Company. A settlement has been reached. { happentobe a
policyholder and, hence, am in the class. What | get for my “victory" is that {
can, if | wish, borrow some money from New York Life to pay my premium,
and | can buy some more insurance if | care to at a favorable price. | dont
need the money and don't want the insurance, so this doesn't do me a great
deal of good. Counsel gets $22 million. ‘

3 Barros and Naja v. GE Capital Mortgage Services, inc. The
class each gets $2.20 and counsel gets $200,000.

4. See attached documentation of an eight cents victory.

5. Rosenfald and Hart v. Bear Steamns. Plaintiffs get nothing;
counsel gets $500,000.

8. Strommer v. GE Capifal Mortgage Services, Inc. Plaintiffs
receive "less than $1 and no more than $2." Counsel fees "not to exceed
$500,000."

7. In a Prudential case report in the National Law Journal,
December 4, 1995, 350,000 investors average $200. Counsel gets $34

million.
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8. Knight Rider Papers, columnist Dave Barry, reports the
Orafix Denture case. The named plaintiff got $25,000. 650 people got $7
each. 2,800 people got discount coupons for deﬁta! supplies. Counsel got
$54,934.57.

S, In Kind Class Action Setflements, Comment on Fluid
Recovery, 109 Harvard Law Review 810 (1996).°

a. Airline price-fixing case: $458 million award, of which
350 million is cash, $408 million is in discount certificates, and $14 million
in fees. The court found the economic value to the class "substantialty
less" than $458 million but approved; p. B13.

b. Nintendo: $25 million in $5 coupons. Fees and
administrative costs $1.75 million; p. 813.

c. Fraudulent insurance case, a proposed $47,215,400
in scrip for class members to buy life insurance and $26 million in fees
was rejected by the court; p. 814.

d. In the General Motors case in the Third Circuit, the
district court approved, but the circuit court rejected, an award of $2 billion
(more or less) in caupons for new purchase of General Motors vehicles
and $9,500,000 in fees. The court found this to be simply a skilied
merchandising mechanism by General Motors; p. 814-15.

e Attached Wall Street Journal commentary of

Professor John Coffee and Susan Koniak.

%A superb essay.
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IV. ILLUSTRATION OF CLAIMED SUCCESSES.

Very responsible groups do not share my views on (b)(F). One of those groups is the
Alliance for Justice, of which I am a director and for which I have enormous respect. 1, therefore,
attach as Exhibit A as a balance to my own views — though I am not myself persuaded - the views

of the Alliance for Justice on this point.
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V. S.B.353

1 turn now to a consideration of the Bill immediately before the Committee. Let me say
emphatically that I generally strongly support it and my suggestions are to be seen within that
framework. 1 think it will go a long way to solving the problem. Moreover, Congressional action is
needed. A Committee of the Civil Procedure Committee recently required by the Chief Justice has
just finished a gigantic study of mass torts but concludes that further study is needed before action
can be taken. However, the proposals of this Bill are sufficiently valuable and are so well
addressed to current problems that there is no need to wait upon them. The Special Committee on
Mass Torts can take this Bill, and if it becomes law, this statute into consideration as it continues
with its labors.

Let me cornment on the key provisions of the Bill:

1. The provision that State Attorneys General should be notified. In recent days
Attorneys General have been active in pursuing class remedies or at least large scale remedies in
tort situations such as the tobacco cases. They have a contribution to make and a certain objectivity
which makes them quite different from contingent fee counsel. 1, therefore, strongly recommend
that they be involved.

2. Notices, fees and injunctions. Ido not believe that notices to individuals of their
participation in class action should be made in any way but direct communication. Radio and
television may not be heard or seen and the notices published in the press are never seen by anybody;

they have become a matter of pure form. I believe it is a matter of due process under Supreme
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Court decision that notice requires the best possible notice and the best possible notice in

substantially every case is some kind of mail communication.

3 I have made suggestions to staff as to the counsel fee aspects of the bill which go
into somewhat more detail than the Committee would like to hear orally, but let me make the

general points:

(a)  To the extent that fees are fo be determined by the amount actually paid to the
Class — and this is 2 splendid proposal - there needs to be some terminal date. Counsel will be
chafing at the bit to be paid immediately upon the settlement agreement and under this provision, of
course, they must wait for a pay out. I suggest that there be a three month or some other similar

figure included here as a limit on pay-out time.

()  The provision as to future bepefits based on improper conduct, translated into
legalize, means that we are talking about B(2) cases, which is to say the injunction cases. There
will be a great deal of argument as to what those benefits are, as I have discussed with the staff.
There could be, [ have seen assorted fictitious benefits. Something which should suggest that these
future benefits must be “highly probably”, or something else of that sort would be helpful here.
Otherwise, the Bill would simply shift Class Actions from B(3) cases to what would become the

injunction B(2) cases because that's where the fast fee money will be.
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(c) As drafted the Bill provides that the costs actually incurred by all defendants
in complylng with the terms would be added to the other cost factors. I suggest that subparagraph

(3) be disjunctive and that an “or” would well replace “and”.

(d)  The most important suggestion [ have here is that the Lodestar provision be
eliminated entirely. Lodestar is based on time and everybody knows 5o in the class action cases,
time is either squandered or miserably over reported or calculated. This provision could very well

rullify all of the good which the Bill seeks to do under the earlier portions of this section.

4. Fluid recovery (i.e. nothing to the class and some general bonanza to some public
interest) should never be allowed. Nothing in the Constitution, the Code, or the rules makes the
courts proxies for the appropriation committees of Congress. Nothing authorizes the courts to be
specialized tax collectors for public purposes. Much as I would like to see more money in some of

these causes, providing it is not the judges’ job.

5. I'turn to the Rule 11 addendum to the statute. This is not part of the statute with any
particular reference to class actions; it is a proposed revision of Rule 11 as applicable to all civil
cases from the federal courts. I think this is regrettable for two reasons, one substantive and the

other tactical. I shall then make my own suggestion as to how to deal with the problem of worthless

cases.
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{a)  Rule 11 was amended in 1983 greatly to increase a sanctions system in the
federal courts. It proved to be extremely regrettable. Under the Rule, first the lawyer sued the other

side and then he sued the other lawyer. 1t worked extremely badly.

In consequence, in 1993 the Supreme Court issued present Rule 11 which is working very
well. I must acknowledge to you that I am probably the lawyer in the United States most
responsible, insofar as any one individual can be responsible, for the 1993 revision. Irecently

deposited the archive on that topic in the Univessity of Texas Law Library.

(d)  Onthe tactical side, the Rule 11 provision, which is basically extraneous to
this class action proposal, could well result in the defeat of the entire Bill. The fact of the matter is
that it will be very difficult for this Committee, if it appréves of this Bill, to get it passed through
both Houses because of the very strong resistance of the class action plaintiffs bar who are a very
competent lot. You can expect war to the hilt. At least this is a narrow group. If you take on the
Rule 11 matter, you will add to that opposition a great share of the bar of the country. For example
the Litigation Section of the ABA strongly supported 1993 Rule 11, The Committee will have
trouble enough with this worthwhile legislation; I cornmend to you the wisdom of fighting only one

war at a time.

Moreover, there are better ways to handle the problem of worthless class action cases at the
beginning, without waiting to see how they come out and then sanction the participants. Cases
which are likely to result in a trivial recovery to members of the class, say $10.00 or less, ought to
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be dismissed at the beginning. These are the cases which have three qualities: first, they occupy a
great deal of court time; second, they can create large fees for worthless litigation; and third, they
give substantially nothing to the members of the class who are suppose to be the beneficiaries of the

suit

The slang expression which was much used in the civil procedure committee concerning this
problem over the several past years was that these were the “t'aint worth it cases.” I strongly
recommend that you deal with the problem that concerns you of cases which should not be in the
court at all by excluding all together the t’aint worth it litigation. There can be a provision calling
on the trial judge to take consider at the beginning what the probable amount of recovery for
individuals is in the case, and unless there is some appreciable value to members of the class, the

case should not be in court at all.

This is a matter of the theory of government as well as of class actions. These are likely to
be the cases in which there was seme alleged mis-pricing or some minor problem with securities.
These are matters which should be in the hands of the administrative agencies. If the Federal Trade
Commission does not wish to take up an unfair pricing problem or if the SEC does not wish to take
up an unfair securities problem, and if the matter is 2 small one, then it should not be taken up at all.
Otherwise, we are simpl& encumbering the court system for the purpose of creating fees without

doing any significant good 10 the individuals who are suppose to be benefited.

It may be said, and it is said, that the trivial cases are not insignificant because the aggregate
may be of consequence. Ifthis is so, it is not the proper business of the federal courts to be making
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the social policy of the country in this fashion. If Congress wishes to regulate these matters, if the
administrative agencies wish to deal with them, they arc the competent bodies for this purpose.
Apart from any other consideration, Article 3 judges already have too much to do without being
burdened with deciding whether, as in the illustration I gave you before, members of the class
should get a check for 8 cents. These actions are not cases or controversies; they are usually price

controls which more suited agencies have not seen fit to impose.

We need to be reminded of what Justice Stone said in United States v. Butler, 297 U.S. 1, 87
(1936): “Courts are not the only agency of government that must be assumed to have the capacity

to govern.”

6. [ realize that good people disagree with me on the preceding argument. If they are
persuasive with the Committee, then I warmly recommend that these become “opt in” cases instead
of “opt our” cases. As my historical sketch shows, “opt out” is not some wisdom given from God.
Notice is a constitutional requirement, but there is an option as to how and when it should be given.
There is no excuse at all for the doers of good in these small bore cases to do their good if the
assumed beneficiaries don’t want it. Let notice be given first — fair notice telling the class members
what they can reasonably expect — and then let them decide whether they wish to expend 32 cents
for a stamp on their prospects. If Congress and the administrative agencies do not see fit to provide
this regulation, and if the assumed beneficiaries don’t want it enough to ask for it, then the court is
really simply rewarding imaginative counsel. “Opt in” would determine whether this trip is really
necessary.
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CONCLUSION

1 do not propose abolishing class actions at all; these are suggestions to improve them,
Congress cannot escape the fact that problems of mass torts or mass wrongs in our society must be
dealt with and should be. Asbestos victims should have recovery. There should be relief for
persons injured by large-scaled deficiency in manufacture of automobiles. The committee
functioning under the direction of the Chief Justice on mass torts, with which 10 some extent [
served, on February 15, 1999 made a 71-page summary report with an appendix of almost three
inches thick. It suggest further work on the mass tort problem and should be encouraged to do it.
Whether by class actions, whether by MDL (which has been, 1 think, more successful but needs
some improvement as well), by federal/state cooperation in the court systetns, or by a variety of
other possibilities which are discussed in the mass tort report, these problems have to be met. They

are here and they are real.

At the same time, we need not sit in paralysis and fail to correct clear abuses in the existing
system. The legislation before us here is an improvement. [t deals with obvious abuses. Abuses
can be corrected without obstructing future proposals for large scale treatment of mass torts, |
warmly commend the spénsors of this legislation for their proposal and hope that the Commitiee
stay the course and give us legislation which is needed.

Again, thank you very much for permitting me to share my thoughts with you.
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EXHIBIT A

ALLIANCE FOR JUSTICE STATEMENT

0. THE IMPORTANCE OF RULE 23 CLASS ACTIONS

While used somewhat sparingly, when invoked, Rule 23 class actions have played a critical
role in protection of the environment, public health and safety and consumers rights. For
example, they have proven especially appropriate where large numbers of citizens have suffered
property damage or other environmental insult, requiring redress but often in circumstances where
thousands of individual actions would be entirely impracticable. (See, e.g. In re Three Mile
Island Litigation, 87 FR.D. 433 (M.D, Pa. 1980) (class action of individuals harmed by TMI
occurrence), In re Asbestos School Litigation, 789 F.2d.2d.2d 996 (3d Cir.), ¢ert. denied, 479
U.S. 852, 479 U.S. 915 (1986) (pational class of school districts suing asbestos industry for
asbestos cleanup); mmmhm 818 F.2d.2d.2d 145 (2d Cir. 1987) (class of
veterans exposed to toxins in Agent Orange); Pruitt v, Allied Chemical Corp.. 85 FRD. 100
(E.D. Va. 1980) (class action by workers in seafood industry); Cook v_Rockwell 151 FR.D. 378
(D Co 1993) (class action challengmg dxschargc of radxoachve substances from Rocky Flats);

g acchia, 329 F.2d.2d. Supp. S04 (D.N.J.
1971) (cla.ss action challengmg pollutmn of txdal areas frum dredging from develapment project);
Wehner v Syntex Corp,, 117 FRD. 641 (N.D. Cal. 1987) (class action certified to recover
response costs for dioxin contamination).

The use of the class action device under Rule 23 has been essential not only in the so-
called “mass tort” context, of which the asbestos litigation is the most prominent example, but
also, and mcressmg!y, where eavironmental incidents have caused damage to natural resources or
property interests. The most recent and dramatic example, of course, involved the Pxxon-Valdez
oll spill resulting in enormous damage not oaly 1o natural ecosystems but also to real property,
fishing rights, tourism and other economic interests. The availability of Rule 23 class certification
was essential to obtaining necessary redress for the people of Alaska from this catastrophe. After
several months of procedural wrangling by the parties, the defendant Exxon successfully moved
for a mandatory punitive damages class which, over plaintiffs objections, was certified by the
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District Court.

Had the proposed Rule 23 changes now under consideration been in place, it is doubtful
whether any widespread relief would have been obtained for Alaska citizens, and it is likely that
multiple individual actions would still be flooding the state and federal courts in Alaska. For
example, the proposal that Rule 23 certification must be “necessary™ rather than merely
“superior”, as discussed below, could be viewed as allowing class actions only where individual
actions could ot be brought. Since many individual suits were indeed filed in Alaska, it is
questionable whether the necessity test under the proposed rule would have been satisfied even
though a class action was a superior litigation tool. Without this option, many thousands of
additional suits by injured Alaska residents would surely have overwhelmed the federal and state
courts. Instead, the class action device was instrumental in achieving 2 $5 billion jury verdict that
is soon 1o be allocated among the numerous injured plaintiffs.

Class actions certified under Rule 23(b)(3) have not been frequently used, nor have they
resulted in unreasonable awards. A comprehensive 1991 American Law Institute study of
environmental injury litigation from 1983 through 1986 found that total awards were consistently
reasonable and significantly less than the few monumental settlements achieved in prominent mass
tort cases such as the Agent Orange litigetion. (American Law Institute Reporter’s Study,
Enterprise Liability for Personal Responsibility at 319-21 giting Love Canal Actions, 145 Misc,
20d 1076, 547 N.Y.S. 2nd 174 (1989) ($20 million award to over 100 plaintiffs claiming Personal
injury and property damage): Ayers v_Jackson Township, 106 N.J. 557, 525 A.2d 287 (1987)
(compensation for loss of palatable water for twenty months and medical monitoring but no
personal injury awards); In re Three Mile Island, supra, (initial settlement of $24 Million for
economic and property damage; second settlement of $15 million for medical injuries; $5 million
for medical monitoring). In attempting to explain this phenomena, the ALI reporter urged that we
“recall that even conservative estimates indicate that there are over 10,000 environmental
carcinogen deaths each year, so it is evident that environmental injury victims have enjoyed very
little tort success. . . . Why are thete so few of these claims? The answer is that environmental
injury tort cases are difficult to win.” ALI Study at 321,

Since World War I American society hes experienced enormous technological change
conferring vast and incontrovertible improvements in our quality of life. However, new
technologies like nuclear power, petro-chemicals and biotechnology often corme with attendant
risks and potential economic costs. And the feders] courts, usually reluctamly, but uitimately
have become the fora where the external costs of these new technologies can best be addressed.
From Exxon-Valdez 1o Three Mile Island to Love Canal, when needed, class action remedies
have worked effectively, and there is every likelihood they will be even more necessary in the
future. Proposals that would make Rule 23 certification less available at the very time that the
courts - and the public — are coming to terms with these dramatic changes in our science and
economy would seem ill-considered at best.

Similarly. in the context of consumer cases, the claims themselves are often too small to
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support individual fitigation. Without class certification, there is oo redress for vindication of
these claims, no matter how widespread. The Supreme Court has said that class certification is an
important tool for litigating small claims that would otherwise not be heard. Phillips Petroleum
Co. Y, Shutts, 472 U.8. 797, 809 (1985) (“Class actions may permit the plaintiffs to pool claims
which would be uneconomica! to litigate individually™). Without the important tool of Rule 23
class certification, consumers would have no weapon against unlawfil conduct and the wrongdoer
would be able ta keep the proceeds of legal violations while having no deterrence from
committing similar violations in the fitture.
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Senator GRASSLEY. Professor Elliott.

STATEMENT OF E. DONALD ELLIOTT

Mr. ELLIOTT. Thank you very much, Mr. Chairman. If I could
begin with a very brief personal note, in 1989 I was confirmed as
general counsel of EPA by the Senate, and I remember, Mr. Chair-
man, in our courtesy calls you said to me, why would anyone leave
a professorship at Yale to go be a general counsel at EPA? And I
must say, Senator, I wanted to tell you that in some of the dark
hours at EPA I remembered that comment.

But I am here today as a longtime teacher of complex litigation
and class actions at Yale Law School, where I have been a succes-
sor of John Frank’s since 1981. I am a qualified supporter of class
actions, although I think there are some abuses under the Federal
rules, as well. But I am here primarily because I am very con-
cerned that some recent decisions have restricted the rights of liti-
gants in the large multi-party cases that I agree with Senator Ses-
sions really ought to be in the Federal courts, to remove those
kinds of cases into the Federal courts where they belong.

And I do disagree with the Department of Justice’s position. I
was very disappointed with it. I do not think this legislation effec-
tively federalizes. I think that is a little bit too simplistic. My view
as both a litigating lawyer and a professor of civil procedure is that
we have struck a really brilliant balance in cases. We give the
plaintiff the first choice of where they file the case, but that is not
an unlimited choice. It is balanced by the defendant’s right to re-
move. And that is true in all kinds of cases and it is one of the core
reasons we have diversity jurisdiction.

Unfortunately, for a variety of reasons that we could get into if
you are interested, that right to removal has become more appar-
ent than real in complex class action cases. It is pretty easy for a
good lawyer to join some parties that will defeat complete diversity,
and thereby make a complex case, including a class action case, one
that can’t be removed to Federal court.

So I think what we are really talking about in the removal provi-
sions here is not effectively federalizing litigation, but restoring the
balance between the plaintiff's right to pick and the defendant’s
right to remove the case to Federal court if there is too much home
cooking or too much of what we sometimes call the home court ad-
vantage.

I don’t think there is any real serious question about the con-
stitutional authority of the Congress to do something like that. And
I think it is important to realize that removal is, I think, a really
brilliant part of our jurisprudence. It not only guarantees reality
and the appearance of fairness to the litigants directly involved,
but I think sometimes it is not fully recognized that it creates a
kind of incentive that gently discourages the State courts from
going too far through the device of competition.

Senator Grassley, you will be glad to know that we in academia
are again rediscovering some of the virtues of the market, and I
think increasingly market approaches to a variety of areas are com-
ing back into fashion. And in a sense, that is what removal does.
It doesn’t override the States’ decision to have any kind of class ac-
tion rule they want. It simply says if there is a little competition
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and an alternative to go to Federal court, then States are not able
to go too far.

In a sense, it is like the school choice plans. You know, you try
to improve the public schools by giving somebody an opportunity to
go elsewhere if the State is not using its monopoly in the right
way. And I think the removal provisions of this bill are definitely
a step in the right direction.

I also disagree with the Justice Department interpretation that
if cases are remanded from Federal court that they are necessarily
stripped of the class action allegations. It is true that those allega-
tions are stricken, but once the case goes back to State court, if it
is appropriate for State certification, I don’t see why those class ac-
tion allegations couldn’t come back in. So I think that is a provision
that needs to be clarified in terms of its intent.

Since time is short, let me just wind up. You mentioned that
there might be some areas for further thought as the process goes
forward, and let me mention two or three. First of all, part of the
problem we have in terms of removal in class action cases is cre-
ated by—and these are not in my written statement. I apologize,
but just in thinking about it last night, part of the problem is cre-
ated by the 1996 amendments to 28 U.S.C. 1446(b), the removal
statute that provides an absolute 1-year limitation on the right to
remove to Federal court in diversity cases. In these complex class
action cases, you are not going to get to the question of who the
proper parties are within that year.

Another provision that is a problem is 28 U.S.C. 1359, which is
the collusive joinder provision. It provides that you can’t add fictive
parties for purposes of establishing Federal jurisdiction. But it does
not provide you can’t add parties collusively for the purpose of de-
feating Federal jurisdiction. So when you take those two together,
the reality of what happens is you can avoid joinder by sticking
some parties in there as named plaintiffs who are going to be non-
diverse.

And there are several different ways to fix that problem. One
way which I would support is to abolish the complete diversity re-
quirement. I agree with Senator Sessions. These are the kinds of
cases, particularly when they are multi-party cases, that fun-
damentally belong in the Federal courts and really respond to the
core purposes for which we have Federal diversity jurisdiction.

I will just finish up by saying I also think that the limitations
on the extraterritorial of State courts in class action cases, which
I heard the Justice Department saying they might support—I think
that is also an area that would be helpful.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Elliott follows:]

PREPARED STATEMENT OF E. DONALD ELLIOTT

As a long-time teacher of complex civil litigation and class actions at Yale Law
School, as well as a practicing attorney specializing in complex litigation, I am
greatly concerned that recent decisions by some federal courts have restricted the
rights of litigants in large, multi-party class actions to remove these cases to a neu-
tral federal forum on grounds of diversity of citizenship. The main purposes for
which diversity jurisdiction was created—preserving the appearance as well as the
reality of no bias in favor of local litigants—are particularly relevant in large class-
action litigation against out-of-state corporations. However, overly rigid interpreta-
tions of the judge-made requirement for “complete diversity” of citizenship among
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all parties in class actions have made it virtually impossible to remove class actions
to federal court.

I believe that removal is a brilliant innovation in our federal jurisprudence, and
I strongly support the provisions of S. 353 that would make removal to federal court
in class actions cases a reality again by revising the complete diversity requirement.
The removal option not only guarantees the reality and the appearance of fairness
to the litigants directly involved, but—even more importantly—the removal option
gently discourages abuses in the state courts by offering litigants a competitive
choice to take their business elsewhere. Like other governmental programs that im-
prove systems by giving users the option to go elsewhere if they are dissatisfied,
removal does not override state court autonomy to choose whatever law or class ac-
tion rule the state may like; keeping a removal option alive merely provides poten-
tial competition from an alternative forum. Finally, I believe that removal may be
important for an additional reason: in many instances overall efficiency in terms of
speed and reduced transaction costs can be enhanced by concentrating complex
cases in a single federal forum for resolution.

Thank you very much for the opportunity to discuss the important issues pre-
sented by the proposed legislation being considered by this Subcommittee today—
S. 353, the Class Action Fairness Act of 1999. I am particularly interested in the
provisions of the bill concerning the expansion of our diversity jurisdiction statutes
to allow removal so that more interstate class actions to be heard by our federal
courts.

I approach this subject from two different but related perspectives. First, I have
taught complex civil litigation and class actions at Yale Law School since 1981—
first, as a tenured professor ultimately holding the Julien and Virginia Cornell
Chair in Environmental Law and Litigation, and since 1994, part-time as an ad-
junct professor at Yale while also practicing. I have spent a great deal of academic
energy thinking and writing about how particular jurisdictional and procedural
rules affect the resolution of complex disputes (particularly in environmental, toxic
tort and medical and consumer product injury cases), and have served as an adviser
to the Federal Courts Study Committee. Second, as a partner focusing on complex
environmental litigation at Paul, Hastings, Janofsky & Walker LLP, I have had
some experience confronting the practical effects of the current jurisdictional regime.

1. The Rising Tide of State Class Actions Is A Product Of The Federal Courts’
Reluctance To Take Jurisdiction Over Interstate Class Actions

A. THERE IS A CLASS ACTION CRISIS IN THE STATE COURTS

The flood of class-action litigation in our state courts across the United States is
too well documented to warrant significant discussion, much less debate.! Many out-
of-state defense lawyers have had the experience of arriving at a state courthouse,
only to see their opponent drive up in a car bearing a campaign sticker from the
judge’s last election. Why should we consider the state-court class-action explosion
a crisis? For one simple reason: because the class action device has the (often real-
ized) potential to put its heavy thumb on the scales of justice, affecting not only pro-
cedure but also in many instances the outcome of lawsuits. As I once observed in
an article in the University of Chicago Law Review, judges often are inclined to cer-
tify cases for class-action treatment not because they believe a class trial to be more
efficient than an individual trial, but because they believe class certification will
simply induce the defendant to settle the case without trial.2 Chief Judge Richard
Posner of the U.S. Court of Appeals for the Seventh Circuit has made the same
point more recently and more bluntly: in his words, the mere act of certifying a class
“often, perhaps typically, inflict[s] irreparable injury on the defendants.”3 When a
class is certified in state court, where an out-of-state defendant has little confidence
in the prospect of a fair and impartial trial on the merits, the coercive power of class
certification is all the greater. Plainly, the judicial system is supposed to provide

1 Among other places, the ever-increasing rate at which state-court class actions are being
filed against out-of-state corporate defendants has been documented in Working Papers of the
Advisory Committee on Civil Rules on Proposed Amendments to Civil Rule 23, Vol. 1, at ix—
x (May 1, 1997) (“Advisory Committee Working Papers”) (memorandum of Judge Paul V. Nie-
meyer to members of the Advisory Committee on Civil Rules); and Deborah Hensler, et al. (Insti-
tute for Civil Justice), Preliminary Reports of the RAND Study of Class Action Litigation, at
15 (May 1, 1997) (“ICJ Report”) (stating that the “doubling or tripling of the number of putative
class actions” has been heavily “concentrated in the state courts”).

2See E. Donald Elliott, Managerial Judging and the Evolution of Procedure, 53 U. Chi. L. Rev.
306, 323—24 (1986).

3In re Rhone—Poulenc Rorer, Inc., 51 F.3d 1293, 1295 (7th Cir. 1995).
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procedures and a forum for dispute resolution; it is not supposed to coerce particular
outcomes.

B. THE FEDERAL COURTS HAVE PLAYED A SIGNIFICANT ROLE IN PRECIPITATING THE
CLASS ACTION CRISIS IN THE STATE COURTS

Notwithstanding Chief Justice Marshall’s admonition that the federal courts must
assume jurisdiction over cases that come within the federal jurisdictional confines
of the Constitution and applicable statutes,* the clear trend in the federal courts
over the past several years has been to decline jurisdiction over interstate class ac-
tions in any and every way possible. For example, federal courts have given a very
strong reading to the judge-made rule requiring “complete diversity”—the principle
of federal diversity jurisdiction stating that no plaintiff in a lawsuit can be a citizen
of the same state as any defendant. This rule may be quite sensible in other con-
texts, but in class actions, it virtually assures that large class actions will be kept
out of federal court. The result has been that class-action plaintiffs’ attorneys can
evade the federal court system simply by naming (in addition to the real parties)
a defendant with no connection to the class action other than shared citizenship
with the named plaintiff. Blessing this practice, the U.S. Court of Appeals for the
Eleventh Circuit recently considered a class action in which an Alabama citizen filed
a class-action complaint against a Florida auto leasing company alleging the exist-
ence of a fraudulent pricing scheme. The Alabama plaintiff also named an Alabama
auto dealership, which had no involvement in the development of the alleged pricing
scheme, and which had virtually no connection whatever with any putative class
member other than the single named plaintiff. Despite the conceded fact that 98
percent of the 17,000 “plaintiffs” involved in the case were unconnected to the non-
diverse Alabama defendant, and therefore that the focus of virtually all—but not
technically all—of the trial court’s efforts would be on parties that were completely
diverse, the Eleventh Circuit sent the case back to state court.?

The federal courts have also relied on the present diversity-jurisdiction statute’s
amount-in-controversy requirement—under which only cases that put more than
$75,000 in issue may be heard in federal court—to keep interstate class actions out
of federal court. Interpreting a previous (but fundamentally identical) version of the
diversity-jurisdiction statute, the Supreme Court held in 1973 that the amount-in-
controversy requirement must be met by each and every class member in a class
action.® The Supreme Court did not address the issue of how certain categories of
relief (such as attorney’s fees, punitive damages, and injunctive relief) should be cal-
culated for jurisdictional purposes, however. Unfortunately, many (though not all)
lower courts have addressed this issue quite restrictively from a jurisdictional stand-
point. For example, in cases where defendants have attempted to remove cases to
federal court on the ground that a class-action complaint requests attorney’s fees in
excess of the required jurisdictional amount, a number of courts have held that the
amount of fees requested cannot be attributed to all the class members, and there-
fore that such cases cannot be heard in federal court.” Similarly, in cases where de-
fendants have attempted to remove cases to federal court on the ground that a com-
plaint seeks punitive damages well above $75,000, courts have held that the amount
of alleged punitive damages cannot be applied to the claims of all class members,
and therefore have remanded such cases to state court.® And in cases where defend-
ants have attempted to remove cases to federal court on the ground that a defend-
ant’s cost of complying with the injunctive relief requested by the plaintiff exceeds
the jurisdictional amount, at least one federal appeals court has held that the

4See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 403 (1821) (“It is most true that this Court
will not take jurisdiction if it should not; but it is equally true, that it must take jurisdiction
if it should. The judiciary cannot, as the legislature may, avoid a measure because it approaches
the confines of the constitution. We cannot pass it by because it is doubtful. With whatever
doubts, with whatever difficulties, a case may be attended, we must decide it, if it be brought
before us. We have no more right to decline the exercise of jurisdiction which is given, than
to usurp that which is not given.”).

5See Triggs v. John Crump Toyota, Inc., 154 F.3d 1284 (11th Cir. 1998).

6See Zahn v. International Paper Co., 414 U.S. 291 (1973).

7See Meritcare, Inc. v. St. Paul Mercury Ins. Co., 166 F.3d 214 (3d Cir. 1999) (citing cases);
but see In re Abbott Laboratories, Inc., 51 F.3d 524 (5th Cir. 1995).

8See, e.g., In re Brand Name Prescription Drugs Antitrust Litig., 1997 U.S. App. LEXIS 22267,
at *26 (7th Cir. 1997) (“the right to punitive damages is a right of the individual plaintiff, rather
than a collective entitlement of the victims of the defendant’s misconduct”); Gilman v. BHC Se-
curities, Inc., 104 F.3d 1418, 1430 (2d Cir. 1997) (to same effect); but see Allen v. R & H Oil
& Gas Co., 63 F.3d 1326, 1335 (5th Cir. 1995) (permitting aggregation of punitive damages for
purposes of satisfying jurisdictional amount requirement); Tapscott v. MS Dealer Serv. Corp.,
77 F.3d 1353, 1359 (11th Cir. 1996) (same holding).
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amount-in-controversy requirement is not met and that the case therefore cannot
proceed in federal court.?

The federal courts’ contribution to the class action crisis is not limited to an in-
creasingly narrow reading of the two statutory requirements for federal diversity ju-
risdiction. Federal courts also have demonstrated an increasing willingness, in the
absence of congressional direction to the contrary, to seek out procedural technical-
ities on the basis of which to decline jurisdiction even when the two statutory re-
quirements of diversity jurisdiction are satisfied. One very recent example of this
phenomenon is an unpublished remand order issued by the U.S. District Court for
the District of Arizona.l? In that case, the plaintiff filed a class-action lawsuit in
Arizona state court attacking a marketing practice of an auto manufacturer. To dis-
suade the manufacturer from removing the case to state court, the plaintiff named
an Arizona auto dealer as a defendant and declined to state the amount of damages
she sought. The manufacturer removed the case, arguing that the diversity-of-citi-
zenship requirement was satisfied because the Arizona auto dealer had no connec-
tion with putative class members other than the named plaintiff herself, and that
the plaintiff's request for attorney’s fees, punitive damages, and injunctive relief
were all sufficient to satisfy the amount-in-controversy requirement. The district
court rejected these arguments and remanded the case to state court.

Within weeks of the remand order, the plaintiff filed a sworn disclosure statement
disclosing that, in fact, she would not seek any relief from or make service upon
the Arizona dealer defendant. Intrigued, counsel for the manufacturer asked the
plaintiff's attorney to stipulate that the plaintiff sought damages of $75,000 or less.
The attorney refused to stipulate. The manufacturer therefore removed the case to
federal court again, relying on the federal statute permitting re-removal of cases
upon the discovery of “other paper” showing that the requirements of federal juris-
diction are met. The manufacturer pointed out that the plaintiff had expressly dis-
claimed any right to relief against the only non-diverse defendant, and that the
plaintiff’s refusal to stipulate to damages less than the jurisdictional amount gave
rise to an inference that she sought damages in excess of the jurisdictional amount.
The district court agreed with the manufacturer both that there now was complete
diversity of citizenship, and that the plaintiff’s refusal to stipulate created an infer-
ence that her claimed damages exceeded $75,000. Nonetheless, the district court re-
manded the case to state court, all for the exceedingly technical reason that the at-
torney’s refusal to stipulate did not constitute “other paper” upon which removal
could occur under the relevant provision of our removal statutes (28 U.S.C.
§1446(b)).

In short, because there is no clear congressional mandate permitting interstate
c}llass actions to proceed in federal court, some federal courts are straining to avoid
them.

II. The Constitutional Purposes Of Diversity Jurisdiction Support The Extension Of
Federal Jurisdiction To Cover Interstate Class Actions

A. INTERSTATE CLASS ACTIONS IMPLICATE ALL THREE CONCERNS IDENTIFIED BY THE
FRAMERS AS JUSTIFICATIONS FOR DIVERSITY JURISDICTION

Let me make clear at the outset that the decision whether or not to extend diver-
sity jurisdiction to cover interstate class actions is a political decision, and not a con-
stitutional one. The Constitution’s only limitation on diversity jurisdiction is Article
II’s requirement that controversies be “between citizens of different states.” The
Supreme Court has regularly recognized that the decision to require complete diver-
sity, and the decision to set a minimum amount in controversy, are political deci-
sions not mandated by the Constitution.1! It therefore is the prerogative of Congress
to broaden the scope of diversity jurisdiction to any extent it sees fit, as long as any
two adverse parties to a law suit are citizens of different states.12

In my view, extending diversity jurisdiction to cover interstate class actions is not
only permissible, but desirable in light of the purposes that animated the framers
of the Constitution in adopting the constitutional diversity jurisdiction principle. Di-

9See Packard v. Provident Nat’l Bank, 994 F.2d 1039, 1050 (3d Cir. 1993) (“allowing the
amount in controversy to be measured by the defendant’s costs would eviscerate Snyder’s hold-
i?lg t}}lla%dthe claims of class members may not be aggregated in order to meet the jurisdictional
threshold”).

10 Dixon v. Ford Motor Co., Civ. A. 99-456 (D. Ariz.).

11 See, e.g., Newman-Green, Inc. v. Alfonzo-Larrian, 490 U.S. 826, 829 n.1 (1989) (“The com-
plete diversity requirement is based on the diversity statute, not Article III of the Constitution”);
Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 373 n.13 (1978) (to same effect).

12 See State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523, 5630-31 (1967).



100

versity jurisdiction generally is thought to be premised on three considerations, each
of which I discuss in turn.
The impermissibility of locality discrimination

Perhaps the most important reason why the framers in 1787 thought it important
to replace the Articles of Confederation with a new Constitution was the conviction
that a loose confederation of states was a weaker form of government, and less pro-
tective of basic liberties, than a single, unified nation. As Judge Henry Friendly ex-
plained, diversity jurisdiction was an important component in the framers’ plan to
create a stronger union out of the old confederation; its central purpose was (and
is) to protect citizens in one state from the injustice that might arise if they were
forced to litigate in the courts of another state.l3 Quoting James Madison, Judge
Friendly believed diversity jurisdiction to be essential to a strong union because it
“may happen that a strong prejudice may arise in some state against the citizens
of others, who may have claims against them.”14 A century and a half after Madi-
son, Justice Frankfurter put a more practical face on Madison’s understanding: “It
was believed that, consciously or otherwise, the courts of a state may favor their
own citizens. Bias against outsiders may become embedded in a judgment of the
sfate court and yet not be sufficiently apparent to be made the basis of a federal
claim.” 15

A number of scholars have argued, persuasively in my view, that the problem
with local bias is based not only on the existence of such bias, but also on the possi-
bility of a perception of such bias. Chief Justice Marshall himself recognized the
constitutional significance of even the perception of bias:

However true the fact may be, that tribunals of the states will administer
justice as impartially as those of the nation, to the parties of every descrip-
tion, it is not less true, that the constitution itself either entertains appre-
hensions of this subject, or views with such indulgence the possible fears
and apprehension of suitors, that it has established national tribunals for
the decision of controversies between * * * citizens of different states.16

Thus, diversity jurisdiction not only was designed to protect against bias, but to
shore up confidence in the judicial system by preventing even the appearance of dis-
crimination in favor of local residents.1?” Given this function, diversity jurisdiction
should not be construed as parsimoniously as the recent federal decisions described
above have done; instead, as others have recognized, the “prophylactic” function of
diversity jurisdiction demands that it be extended liberally to cases in which legiti-
mate concerns about locality discrimination might arise.18

In my view, these concerns are particularly weighty in the context of class actions
against large, out-of-state corporations. Whatever one’s view of the value of diversity
jurisdiction generally (and I served as an adviser to the Federal Courts Study Com-
mittee, which expressed some doubt about the value of diversity jurisdiction in the
modem era in the context of suits between individual citizens), there is no doubt
in my mind that a federal forum which is perceived as neutral and unbiased will
enhance the quality of justice in the context of large class actions against multiple
parties, many of which are out-of-state corporations.

The undesirability of discrimination against interstate businesses

Part and parcel of the political failure of the Articles of Confederation was the
economic failure of that regime. It had become clear by 1787 that, if individual
states were permitted to enter into separate economic treaties with one another, and
to impose tariffs and other restrictions on the free flow of goods across state lines,
the economic health of the United States would falter. Discrimination against out-
of-state business entities by means of state judicial processes was regarded as an
equally great threat to the growth and economic health of the nation. As one com-
mentator put it:

No power exercised under the Constitution * * * had greater influence in
welding these United States into a single nation [than diversity jurisdic-

13See Henry J. Friendly, The Historic Basis of Diversity Jurisdiction, 41 Harv. L. Rev. 483
(1928).

14]d. at 492-93.

15 Burford v. Sun Oil Co., 319 U.S. 315, 316 (1943) (Frankfurter, J., dissenting on grounds
unrelated to diversity jurisdiction).

16 Bank of United States v. Devaux, 9 U.S. (5 Cranch) 61, 87 (Marshall, C.J.).

17See, e.g., Adrienne J. Marsh, Diversity Jurisdiction: Scapegoat of Overcrowded Federal
Courts, 48 Brooklyn L. Rev. 197, 201 (1982).

18 See James W. Moore & Donald T. Weckstein, Diversity Jurisdiction: Past, Present and Fu-
ture, 43 Tex. L. Rev. 1 (1964).
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tion]; nothing has done more to foster interstate commerce and communica-
tion and the uninterrupted flow of capital for investment into various parts
of the Union, and nothing has been so potent in sustaining the public credit
and the sanctity of private contracts.”19

The importance of fostering confidence in the judicial system

Last, but certainly not least, the availability of a federal forum enhances the per-
ception (among litigants and others) that justice is not meted out according to what
one commentator has called “the Good Old Boy System.”20 Northwestern University
law professor Martin Redish has compared the judicial system to a baseball game,
and pointed out that in the same way sports fans would not trust an umpire to call
balls and strikes fairly if he were affiliated with the home team, the public cannot
be expected to have confidence in a judicial system without the life tenure and other
protections of the federal judiciary—a system, like that in effect in 38 states,2!
where judges are beholden to their constituents and campaign contributors. Litigat-
ing lawyers typically refer to this as the “home court” advantage.

One important way in which the federal courts preserve public confidence in the
judicial system is by maintaining procedures designed to minimize inconsistent re-
sults. Unlike state courts, the federal judiciary has the ability to consolidate numer-
ous complex lawsuits involving similar allegations in a single district before a single
judge.22 By contrast, related state court cases that are not susceptible to consolida-
tion often reach differing (and seemingly random) results, permitting class-action
plaintiffs’ attorneys to take multiple bites at the apple in the hope that, despite a
number of losses on a particular issue, they will rack up a handful of lucrative wins.
One recent example of this phenomenon involved a series of cases filed in state
court against Ford Motor Company concerning the quality of paint on Ford cars and
trucks. All of these cases were removed to federal court, where they stayed—except
for one case, which a federal district judge in Texas remanded twice to state court.
The removed cases were consolidated before a single federal judge in New Orleans,
where all pretrial matters were conducted in a coordinated fashion. The Texas case
proceeded on its own, in state court. After the completion of years of discovery, the
federal judge issued what has already become a leading opinion, denying class cer-
tification in the consolidated federal cases.23 Reviewing an identical record, an elect-
ed state judge in Texas reached the opposite conclusion and certified a class.2¢ What
can litigants and the public take from such a result, other than a sense of random-
ness and inconsistency?

Other witnesses today and at other hearings have noted the practice followed by
many state judges of simply certifying classes as a matter of course,25 the apparent
willingness of state judges to approve class settlements that seem to benefit no one
other than the plaintiff’s attorneys,26 and the fervor—demonstrated perhaps most
recently in the breast-implant class litigation in federal court in Alabama and in
Louisiana state court—with which state judges often advance cases that compete
with previously filed (and possibly even certified) class actions in federal courts. All
of these developments can have no other consequence than a serious erosion of pub-
lic confidence and trust in the judicial process.

But in my view, the issue transcends whether individual state courts cases cer-
tifying classes are right or wrong, or what standards particular states adopt for cer-
tifying class actions. At the structural level, it is important to have the option—as
we do in other areas of law—to remove cases to federal court. Removal is a brilliant
innovation in our federal jurisprudence. It maintains the autonomy of state to de-
velop their own law and their own procedures (without federal preemption) while
at the same time creating a gentler incentive to keep them from going too far. The
existence of a removal provision creates what economists call “potential competi-
tion.” Removal is like the use of economic incentives, rather than command-and-con-

19 John J. Parker, The Federal Jurisdiction and Recent Attacks Upon It, 18 A.B.A. J. 433, 437
(1932); see also John P. Frank, Historical Bases of the Federal Judicial System, 13 Law &
Contemp. Probs. 3, 27 (1948).

20 Working Papers of the Advisory Committee on Civil Rules on Proposed Amendments to
Civil Rule 23, Vol. 4 (May 1, 1997) (comments of consumer advocate Stephen Gardner).

21 See Erwin Chemerinsky, Federal Jurisdiction §1.5m at 34 (2d ed. 1994).

22 Se)e 28 U.S.C. 81407 (providing for consolidation by the Judicial Panel on Multidistrict Liti-
gation).

23 See In re Ford Motor Co. Vehicle Paint Litig., 182 F.R.D. 214 (E.D. La. 1998).

24 See Ford Motor Co. v. Sheldon, 965 S.W.2d 65 (Tex. App.—Austin 1998), writ granted.

25 See Advisory Committee Working Papers, Vol. 3, at 39 (testimony of Lewis Goldfarb, Chrys-
ler Corporation) (noting that many state judges “almost see it as their civic duty to certify class-

s”).
26 See Lawrence W. Schonbrun, The Class Action Con Game, Regulation, Fall 1997, at 50.
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trol regulation, in environmental regulation, or like a school choice voucher program
that improves the public schools by giving students an option to go elsewhere. Re-
moval does not override the states’ freedom of action. It merely breaks a monopoly
and creates a kind of competitive market discipline. If a state goes too far, and its
decisions are perceived by litigants as unfair for whatever reason, the litigants may
go to another forum that they perceive as more neutral.

Unfortunately, in the field of class actions, the option to remove to federal court
has been more apparent than real, because of the decisions regarding diversity juris-
diction discussed above. In my view, the most important provisions of S. 353 are
those that would make removal to federal court—which is available as a matter of
course in other major litigation—available in class actions as well. As I stated
above, this is important not only to insure fairness to the litigants themselves in
the cases that are removed, but will, in the long run, I believe, exercise a salutary
effect on improving the quality of justice in the state courts.

B. THE CURRENT STATUTE IS TOO BLUNT AN INSTRUMENT TO ACHIEVE ITS PURPOSE OF
ENSURING THAT “IMPORTANT” CASES HAVE AN AVAILABLE FEDERAL FORUM

As I have already explained, the current diversity-jurisdiction statute contains
two requirements, neither of which is constitutionally required: “complete” diversity
of citizenship, and a minimum amount in controversy. Intuitively, these two require-
ments serve a single purpose: to ensure that “important” cases qualify for a federal
forum, while protecting the federal docket from cases too trivial to merit the atten-
tion of overburdened federal judges. As the class-action explosion demonstrates,
however, the current two statutory requirements are not up to their task. Per-
versely, under the present system, any legally insignificant dispute that happens to
involve citizens of different states and a minimum amount in controversy—say, a
slip-and-fall case involving a Virginia citizen and a Maryland grocery store owner,
or a contract dispute between a businessman in Kansas City, Missouri, and his sup-
plier in Kansas City, Kansas—qualifies for federal jurisdiction. But the Texas law-
suit against, Ford Motor Company—a lawsuit that, according to the plaintiffs’ attor-
neys, involved hundreds of thousands of class members, each with tens of thousands
of dollars in alleged damages—somehow is not “important” enough to warrant the
federal courts’ time.

Clearly, this result is indefensible. It is time we realized—in academia, in the pro-
fession, and in Congress—that the two current requirements of diversity jurisdiction
are simply proxies for “importance.” It is true that these proxies, because they have
been in force for many years, have come to be embedded in the legal culture. But
there is nothing sacred—and certainly nothing constitutional—about them. They are
merely proxies, and highly imperfect ones at that. More important than fealty to
these proxies is that we remember the underlying purpose they are intended to
serve: to provide a federal forum for cases that are sufficiently large and important,
judged against the three constitutional purposes I have described above. Interstate
class actions clearly are important on any measure. Accordingly, I strongly support
the proposed amendments.

II1. Conclusion

I appreciate the opportunity to testify today before this Subcommittee. Please
allow me to summarize. Interstate class actions are filed at a rate that increases
every year. More and more, they are filed in state court in an effort to capitalize
on the political goodwill that many local class-action plaintiff’s attorneys have with
their local elected judges. And federal courts, lacking any clear guidance from Con-
gress, are bending over backwards to decline jurisdiction over these cases. This has
created strong pressure on out-of-state defendants to settle cases, regardless of the
merits of the claims involved. This situation is a real and tangible threat to due
process in this country, and I urge Congress to take immediate steps to address the
threat by restoring the right to remove these cases to a neutral, federal forum.

Senator GRASSLEY. Thanks to both of you, and we will have 5-
minute rounds of questions as well for this panel.

I will start with you, Mr. Frank. I would like to have you com-
ment on the Justice Department’s concerns regarding diversity re-
moval provisions in the bill. Do you think that the Justice Depart-
ment’s criticisms are justified?

Mr. FRANK. I think not, and I must acknowledge to you, sir, that
I have been the principal defender of diversity through many Con-
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gresses for many years. That is one of the reasons you are keeping
it. So I am very strongly in support of the diversity jurisdiction
generally.

At the same time, I have some sympathy with the feeling of the
Department, evidently, that they don’t want to inundate the sys-
tem with cases. I also have a sense, as you gentlemen with more
experience have, with the practical politics of the situation, because
the plain gut fact of the matter is that you are either going to work
this out with Justice or you won’t get the bill through, I would fear.

And T listened to Ms. Acheson with very great interest. She and
I had spoken before the meeting, and I heard her repeatedly en-
couraging discussions to see if some compromise can’t be worked
out. And I think that that is just, as I earlier suggested, essential.

I noted Senator Sessions nodding to me when I mentioned Judge
Pointer of his State, who has done more than any other single
judge in America to make the systems work well together, and by
having joint hearings. And I am also a member of the Council of
the American Law Institute. There is a bill to work out integration
of State and Federal systems. Charlie Wright could be a useful guy
for this discourse.

So I take the liberty of suggesting that while I personally believe
strongly in the bill as it stands, I suggest that tactically it
shouldn’t be difficult to work out with Justice some way which
would get away from perfectly outrageous situations. I have in-
cluded an essay in my own statement on that Bank of Boston case
that you spoke about. Of course, that is appalling, and we have just
got to put a stop to that. And if there is no way to do it but run-
ning a steam roller through it, then please run a steam roller. But
I think you could work something out.

Senator GRASSLEY. Thank you.

Professor Elliott, you heard the critics of our proposal argue that
it would federalize class action procedures, so that if a Federal
court denies certification, a State court can’t turn around and cer-
tify the same class. Do you believe that most State courts already
look to the Federal law as a class action procedural issue?

Mr. ELLIOTT. Overwhelmingly, they do. I think that is part of the
problem. In many, many, many States, as a litigating lawyer, I
think my clients and I would not particularly care whether we are
in the Federal court or the State court because there are very simi-
lar rules. We do have some situations—and it is kind of a race to
the bottom—where certain jurisdictions have developed rules that
are extremely favorable to the plaintiff, and cases that have very
little connection with that forum tend to get filed in those few
areas.

But I think in the overwhelming majority of jurisdictions, the
rule is pretty similar to the Federal rule, or even more restrictive
than the Federal class action rule. But, again, I think that is why
the approach of removal which is used in this bill is really such a
good one because you are not going to remove a case to Federal
court solely because of a difference in class action standards. You
are going to make a decision based on the overall mix of whether
or not the State court and the State judge and the State jury and
}:‘he State procedural system as a whole is perceived as reasonably
air.
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And if not, I think it is important, particularly in multi-State
cases with out-of-state corporate defendants, that there be an op-
portunity to remove that case to a more neutral forum. I don’t
think that is federalizing the rule. I think it is really just the core
purposes of diversity jurisdiction.

And let me note I have not been as strong a supporter of diver-
sity jurisdiction as John Frank. I was one of the advisers to the
Federal Court Study Committee that recommended some contract-
ing of diversity jurisdiction. But if we have diversity jurisdiction at
all, in my opinion, these kinds of cases where you have out-of-state,
multi-State corporate defendants are really the core purposes for
which diversity jurisdiction is created.

And I think it is ultimately very ironic that the simple slip-and-
fall case between two citizens of different States can be in Federal
court, and the kind of case that involves many, many people
throughout the country and many corporations can’t be effectively
brought in the Federal court because of these problems with the re-
moval provisions.

Senator GRASSLEY. Professor Elliott, would you please comment
on the Justice Department’s testimony of how far—well, this isn’t
just the Justice Department’s testimony. How far will this legisla-
tion go toward addressing problems associated with class actions?
I would also ask Mr. Frank that as well.

Mr. EvLL1OTT. I think it is a useful first step, but I don’t believe
it goes far enough. I think there is plenty more work to be done
in this area. As I indicated, I think there are abuses even under
the Federal rule, but as a very moderate, balanced first step, re-
storing the right to remove cases back into the Federal court I
think is a good first step.

Senator GRASSLEY. Would you like to comment, Mr. Frank?

Mr. FrRANK. I simply feel that it is a very long and a very good
first step, and I take the liberty of complimenting you on it, espe-
cially on that portion that you mentioned earlier. You are keeping
the true State cases in State courts. In my State, for example,
there is a pending class action about water rights. Now, that be-
longs in the State court. It involves our water. The plaintiffs are
people involved in the State. It is a very legitimate State class ac-
tion. You have protected that very, very thoroughly.

I have made my technical suggestions, which I respectfully sub-
mit would perhaps strengthen the bill and go squarely to where
you want to go, Senator Grassley, and I hope you can consider
them.

Senator GRASSLEY. The Senator from Alabama.

Senator SESSIONS. Thank you, Mr. Chairman. I agree with you,
Professor Elliott, that really this is the heart and soul of what di-
versity is about. It is precisely the kind of case that is in harmony
with the philosophy, I believe, of diversity, and it is appropriate.

I recall an individual who got elected chief justice of the Alabama
Supreme Court and was narrowly defeated by a few votes this last
time for reelection, but when he was in private practice, he made
a closing argument that was presented in the Alabama Lawyer in
which he said, looking at his jury, he wanted them to return a ver-
dict, a big verdict, a verdict so big that it would have to be written
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by the president of that New York corporation personally. And he
wanted it so big, that the executive would cry when he wrote it.

There is a sense sometimes that juries can be inflamed against
foreign defendants, and sometimes you end up with bizarre ver-
dicts that are not always helpful. That is why we had some diver-
sity to begin with, and I think we are moving away from that.

Mr. Frank, I would also note for you Judge Higginbotham is a
University of Alabama graduate. So your three people there—dJus-
tice Black, and Higginbotham, and Judge Pointer—are all Univer-
sity of Alabama graduates.

Mr. FRANK. It is clear that Judge Higginbotham is very enthu-
siastic about that, and one of the meetings of the committee under
his chairmanship was at the University of Alabama and I was al-
lowed to give a lecture in the Black Room that is now in the build-
ing there. I hope you have seen it. It is really very nice.

Senator SESSIONS. It is very nice. Thank you for your continual
interest in this. Like any piece of legislation, obviously, you had
concerns that interested me. Some of the concerns you had at that
timhe,? you now believe have proven to have been correct, is that
right?

Mr. FRANK. Yes.

Senator SESSIONS. So you would say to the legislative body,
based on your personal experience and the experience we have had
over these years, that it is time for us to improve the law so we
can minimize those concerns?

Mr. FRANK. Yes, though I don’t want to claim I have a crystal
ball. Let me say nobody in America in the 1960’s ever anticipated
that we were going to get this massive growth. I repeat, what we
thought we were dealing with was small matters.

May I add one other word? I am keenly aware that the Commit-
tee on Civil Procedure and the special committee headed by Judge
Scirica has recently recommended that there be further study of
the mass tort problem. I have read it. They have sent it to me. I
strongly endorse that proposal of Judge Scirica, and at the same
time that is no reason why you have to paralyze action on this par-
ticular difficulty. This is a subset of the problem; it is a severe
abuse. And you are very wise in doing just what you are doing.

Thank you.

Senator SESSIONS. I thank you for that, and I agree 100 percent.
We had hearings on the asbestos litigation. I believe 200,000 asbes-
tos cases have been concluded; 200,000 are pending, and another
200,000 expected. Seventy percent of asbestos companies, 25 com-
panies, are in bankruptcy, and only 40 percent of the money paid
out by the asbestos companies has gotten to the victims.

In mass tort, we have got to do better. For those who love the
law, we need some professors to be outraged about that. This
money should have gone to victims and not the bureaucrats and
lawyers in between, in my view. But that is to some degree another
subject.

With regard to the Department of Justice, I hope your optimism
is not too great, Mr. Frank, because I am not sure they want legis-
lation. But I certainly would be prepared to work with you or the
chairman, if he chose. I have spent some time personally with
Judge Pointer, who I think is one of the country’s finest district
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judges, and he believes that this is not an undue burden on the
Federal courts; a necessary burden, I assume he would call it. And
he thinks your suggestions are on the right track.

Mr. Elliott, with regard to the attorneys’ fees, aren’t there cir-
cumstances in which there is a conflict of interest between the at-
torney and the clients, the thousands they may represent? Would
you explain why we can’t always rely on a fee agreement to be a
fair setting of attorneys’ fees?

Mr. ELLIOTT. I would be glad to, and I certainly agree with you
that there is an inherent conflict between the attorney and the cli-
ents in class action cases. That is one of the reasons that we have
the provisions that are unique in rule 23(e) in the Federal system
requiring that the settlement agreements and the fee agreements
have to be approved by the court because in a class action case, al-
though you have some representative parties that are in some of
the academic literature referred to as decorative figureheads, you
can’t really count on them to negotiate an agreement. So these fee
agreements are not really negotiated with class action members in
the way that they would be in a normal situation.

And along those lines, Senator Sessions, let me just make one re-
mark. You mentioned the asbestos cases, and as you continue to
draft this legislation, I think we have to be careful that we cover
what are sometimes called quasi-class actions. I was involved in de-
fending the—and the closing argument you mentioned reminded
me of the times I had heard that.

I was involved in defending the 8,800-plaintiff Baltimore asbes-
tos cases, at the time one of the largest asbestos cases ever. That
was not filed as a class action.

Senator SESSIONS. 8,800 individual lawsuits?

Mr. EvrLiorT. 8,800. They just named 8,800 consolidated cases.
And if you were to have a situation where your legislation granted
removal, but it was limited to those cases that are class actions,
you might create incentives for people to file these cases in the
State courts under liberal joinder provisions, but simply to name
8,800 people.

So I think you need to think as the process goes forward about
how this gets drafted so that we are really dealing with the multi-
party cases, not just those that are formally class actions. I mean,
we had a situation where people were using consolidation as an al-
ternative to class actions, and you can get to pretty much the same
result that way in many cases.

Senator SESSIONS. Thank you.

Senator GRASSLEY. The last question was something I was going
to ask Mr. Frank, so I just wondered if you want to comment on
the last question that he asked just to have a confirmation of ev-
erything we have talked about here today.

Mr. FrRaANK. I think Mr. Elliott has done this so well, and John
Beisner is coming before you and he speaks for me very well. I do
reiterate what I took the liberty of saying before. I really believe
that if the right people expert in this field spent an afternoon to-
gether, they would solve this problem and come back to you with
a proposal that could be unanimously accepted. It just isn’t that
difficult.
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Some of the cases should stay in State courts, some of them
shouldn’t. You have made a brave step. Perhaps something further
can be done, and it so needs to be done. Please don’t let this valu-
able bill die because of a quarrel over that very important question.
It just has got to be compromised somehow.

Thank you.

Senator GRASSLEY. Thank you, and I say thank you to the entire
panel. Your contribution is very worthwhile for this project that we
are going forth on.

Now, on our fourth and final panel, I would call Mr. Steve Morri-
son, Professor Richard Daynard, and Mr. John Beisner. Mr. Morri-
son is a partner with the Columbia, SC, law firm of Nelson,
Mullins, Riley and Scarborough, as well as general counsel for Pol-
icy Management Systems Corporation. He is the witness that Sen-
ator Thurmond has referred to as being a constituent of his, and
Senator Thurmond is glad to have Mr. Morrison here. He also
serves as board chairman of the Lawyers for Civil Justice.

Professor Daynard is a professor at Northeastern University
School of Law and is active in tobacco-related studies and litiga-
til())rll. He has published numerous articles dealing with tobacco li-
ability.

Mr. Beisner is a partner in the Washington, DC, office of
O’Melveny and Myers, and he has defended over 250 class action
lawsuits in both Federal and State court.

I would ask Mr. Morrison to start.

PANEL CONSISTING OF STEPHEN G. MORRISON, GENERAL
COUNSEL, POLICY MANAGEMENT SYSTEMS CORP., COLUM-
BIA, SC; RICHARD A. DAYNARD, PROFESSOR OF LAW,
NORTHEASTERN UNIVERSITY SCHOOL OF LAW, BOSTON, MA;
AND JOHN H. BEISNER, O’'MELVENY AND MYERS, LLP, WASH-
INGTON, DC

STATEMENT OF STEPHEN G. MORRISON

Mr. MORRISON. Thank you, Mr. Chairman. Mr. Chairman, I am
an old trial lawyer. I have had the privilege of trying over 200
cases to jury verdict in over 20 States in the United States, and
I have seen home cooking in various places and I have seen some
excellent judges and fundamental fairness.

Your bill restrikes the appropriate balance of fundamental fair-
ness in class actions by allowing for the use of diversity jurisdiction
to remove the case to Federal court. It is what the Framers in-
tended and it is what we need as practicing lawyers.

Nicholas Negroponte, who is head of the media lab at the Massa-
chusetts Institute of Technology, a fellow who foresaw the digital
world that we are in now, wrote a book called Being Digital in
1996. He says if you are going to look to the future, looking
straight ahead with your head down, you don’t always see things.
To see the future appropriately, you need to see it from peripheral
vision because some of the things that come at you really come out
of left field.

I think out of left field, we have had a situation where class ac-
tions have increased so dramatically from 1988 to 1998—up 1,000
percent in some areas, 300 percent in other areas. The RAND
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study says most of them are in State courts. The focus has been
on State court litigation.

So, Mr. Chairman, what I say is what is happening out there?
Has corporate conduct really changed? Is the business world sig-
nificantly more evil in more multiples across the country, in the
United States? No, absolutely not.

What has changed is an attitude toward entrepreneurial litiga-
tion which is going to the lowest common denominator, that is the
jurisdiction where they can get the best possible judge with the
least possible rigor in the class certification process. Entrepreneur-
ial litigators are bringing these cases in hometown jurisdictions.
Now, why are they doing that? They are bringing them in home-
town jurisdictions because the whole ball game in class action is
about class certification.

When I am litigating a class, if I can prevent it from being cer-
tified, or at least get enough rigor in the class process by which you
have a rational certification of people that are really injured, really
in like situation, whose cases can be tried together rationally, then
you can come up with a rational settlement or, better yet, a ration-
al trial process by which you can go to a verdict.

There is a case down in Tennessee that is commented upon in
several of the articles that are before you where a class action in-
volving 23 million people nationwide was certified on the same day
it was filed. What do you think the defendant has to do under
those circumstances? The defendant is forced to settle with a 23-
million-person multiplier in that situation. That is legal blackmail
in a State court. You know those 23 million people didn’t all live
in Tennessee, nor were all the defendants in Tennessee. But there
were enough defendants and enough plaintiffs in Tennessee to
allow that to go forward. That was wrong.

And, you know, when we looked further into it, we found that
within 10 days before that, the same lawyer in the same court in
the same State of Tennessee had filed a case against the music in-
dustry for a class action. That is abusive, and that is what is going
on. So we have a huge increase in monetary demands, no change
in corporate behavior, and an entrepreneurial litigation going on.

Why? It is because the States are less rigorous. It is because the
States are less able to manage this litigation. They have not been
set up for it, they have not had the training in it, they do not have
the clerks in it. Mr. Chairman, when I go to a State court in a
small county, I am frequently confronted with a judge in a mass
tort situation, class action or other mass tort, where the judge the
next day will be hearing a divorce case, and the case right before
mine was a juvenile crime case and the case right after mine is a
slip-and-fall in a grocery store.

Now, the State courts have to deal with that. There are wonder-
ful, brilliant State court judges in all of our States and they have
to deal with justice on an individual level in that State, in that lo-
cality. That makes sense. But does it make sense for them to be
handling a nationwide class action? No, it does not. That is what
diversity jurisdiction is all about.

Now, when we take a look at what is happening, we get this cer-
tification, we get the blackmail multiplier in there. And then what
we really have to do is look at who runs the case once that is done.
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Well, Mr. Chairman, the person who runs the case is the self-ap-
pointed chief executive officer of the case; it is a lawyer. There are
no clients.

In fact, in the Federalist documents there is a quote from Wil-
liam Lerache, who is probably one of the major class action plain-
tiff lawyers in the country, saying it is wonderful not to have a cli-
ent. If your client is going to get $.08 at the end of the case, there
is no client, there is no accountability. Now, that person has not
been elected by a board of directors, not been elected by the share-
holders, not been elected by the voters. That entrepreneurial litiga-
tor is then negotiating a class settlement that is really about that
person’s fee.

If T might just conclude, so who is getting tromped on here? The
people that are really getting tromped on are the consumers. The
consumer then ends up paying a huge fee for an $.08 settlement.
The disclosure didn’t come out on the fee. The disclosure didn’t
come out in plain English. The notification didn’t come out in plain
English.

And what is the solution to all of this? Interstate class actions
should be in the Federal courts. Why? Mr. Chairman, the Federal
courts are particularly able to handle these. They were designed for
multi-State issues, to deal with them. They have a sensitivity to-
ward the substantive law of each State.

Moreover, if you look at what is happening in the peripheral vi-
sion, the aggregation of large numbers of claims, as Senator Thur-
mond said in his opening statement, is creating social policy. In es-
sence, the courts are being used by aggregating large numbers of
claims to make public policy, absent an elected representative, ab-
sent a legislator.

Why is that significant? The Federal courts are extraordinarily
sensitive to separation of powers, and so they are sensitive to the
law of each State. They have a mechanism by which we are not
going to duplicate these class action lawsuits, so there is a mecha-
nism to manage them. Most of the Federal judges have two or
three law clerks. Most of the Federal judges have a docket that is
more manageable. They work extraordinarily hard, but the variety
and size of cases is in a narrower band.

They are in a situation where, if they can have this appropriate
jurisdiction, eliminating the sham defendant or the false joinder, as
you have done here, and the amount in controversy claim-shaving
abuse, all you do is take appropriate Federal actions in the U.S.
district courts where they belong. I strongly endorse this bill as a
very powerful first step and, as Professor Frank said, a long first
step toward class action reform.

Thank you.

Senator GRASSLEY. Thank you, Mr. Morrison.

[The prepared statement of Mr. Morrison follows:]

PREPARED STATEMENT OF STEPHEN G. MORRISON

Thank you for this opportunity to speak to you today about the merits of S. 353,
the Class Action Fairness Act of 1999. This important legislation at least partially
addresses one of the most serious problems raised by class action litigation in our
nation’s legal system, and I therefore urge the members of this Subcommittee to
give their careful consideration and support to this legislation.
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Before spelling out the reasons for my support of this legislation, let me tell you
about the multiple perspectives that I bring to this subject. Indeed, I have seen the
subject matter of this legislation—class actions—“up close and personal” from four
very distinct vantage points. First, I am a partner and practitioner trial attorney
with the law firm of Nelson, Mullins, Riley & Scarborough in Columbia, South Caro-
lina. In that role, I have had considerable involvement with the adjudication of class
action litigation. Second, I am the General Counsel of Policy Management Systems
Corporation, a publicly traded (NYSE) technology computer systems and technology
services company. Third, I currently serve as Board Chairman of the Lawyers for
Civil Justice (LCJ), a national coalition of the leading corporate counsel and defense
bar organizations. Finally, I recently served as President of the Defense Research
Institute, an organization of 21,000 lawyers defending civil cases in America’s civil
courts every day. My firm which has over 200 lawyers in North Carolina, South
Carolina, and Georgia has been involved in defending dozens of state and federal
class actions. My own personal experience in handling state and federal class ac-
tions involving both national and “local” issues and classes in managing multidis-
trict litigation forms the primary basis for my testimony.

I. The Number Of Class Actions Has Increased Exponentially

When it comes to class actions, there may be room for legitimate debate on a lot
of issues. But there is no room for dispute on a key point—over the past several
years, the number of putative class action lawsuits filed has skyrocketed. I have
seen that phenomenon in my own legal practice. I have seen that phenomenon as
a general counsel, both in dealing with the legal docket of my company and in cor-
responding with fellow general counsels of other companies. And I have seen that
phenomenon in my work with Lawyers for Civil Justice, whose members have spent
many hours discussing and analyzing the burgeoning “class action problem.” Person-
ally, I have experienced the explosive increase in class action suits through the over
fifty class action cases recently or currently handled by my firm; multiple state
court class action cases filed against Policy Management Systems Corporation over
the cost of photocopying hospital and other medical records; and the alarming in-
crease in state court class actions filed against corporate members of Lawyers for
Civil Justice.

There’s a lot more than just anecdotal evidence of this trend. Both this Sub-
committee and its House counterpart held hearings last year in which ample evi-
dence of the class action tidal wave was supplied. For example, the record of those
hearings reflect statements from the Federal Judicial Conference’s Advisory Com-
mittee on Civil Rules observing that over the past few years, U.S. companies have
experienced 300-1,000 percent increases in the number of purported class actions
filed against them.! And a study by the highly regarded RAND Corporation con-
firms this trend.2

Let me also observe that it is not only the number of these cases that has grown—
the size of those cases has also grown. It is not unusual for the proposed classes
in these cases now to encompass millions of Americans. And not surprisingly, with
the number of class members growing in the average case, the monetary demands
are growing as well. Thus, it is not unusual for a company to be served with a class
action lawsuit seeking damages of a billion dollars or more.

This dramatic increase in the number of state court class actions and the size of
the awards being sought is puzzling to say the least. Obviously, it is not attributable
to any radical change in corporate behavior. I see no evidence that our nation’s busi-
ness leaders suddenly lost their moral compass, such that it is rampant corporate
wrongdoing that is prompting these lawsuits. Instead, I think it is clear that the
explosion of class action filings can only be attributed to the fact that certain mem-
bers of the plaintiffs’ bar have discovered that some of our state courts can be a
fertile playing field for class litigation.

B. THE CLASS ACTION DEVICE IS BEING ABUSED

Given the immense stakes involved in nearly all class actions, one might think
that these class actions would generally be filed and litigated in the federal district
courts. After all, a core function of the federal courts is to adjudicate claims between

1Working Papers of the Advisory Committee on Civil Rules on Proposed Amendments to Civil
Rule 23, Vol. 1, at ix—x (“Working Papers 1”) (memo to members of the Standing Committee
on Rules and Procedure and the Advisory Committee on Civil Rules from Judge Paul V. Nie-
meyer).

2Deborah Hensler et al., Preliminary Results of the RAND Study of Class Action Litigation
15 (May 1, 1997) (“RAND Report”).
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the citizens of different states that involve substantial amounts of money. But there
is compelling evidence that the recent growth in the number of class actions is pri-
marily a state court phenomenon. The RAND Report notes that the “doubling or tri-
pling 0f3the number of putative class actions” has been “concentrated in the state
courts.”

The reason for this explosion of state court class actions is simple. State courts
in a number of jurisdictions have exhibited a relatively lax attitude toward class ac-
tion lawsuits—that is, many local courts are willing to certify for class treatment
cases that do not meet the basic, generally accepted class action requirements.* Not
surprisingly, some members of the class action plaintiffs’ bar have seized this obvi-
ous opportunity. They have taken their lawsuits to state courts that are less likely
to exercise the rigorous case management necessary to ensure that all parties (in-
cluding unnamed class members) receive due process. Having discovered an open
door in state courts, plaintiffs’ counsel are filing class action lawsuits that they
would never have seriously considered bringing a few years ago.

In interviews for the RAND Report, many attorneys (including some plaintiffs’
counsel), observed that “too many non-meritorious [class action lawsuits] are [being]
filed and certified” for class treatment.5> As a result, U.S. corporations (both large
and small) are being forced to expend substantial resources defending an onslaught
of cases, most of which do not come close to satisfying the class action prerequisites.
By readily obtaining certification of huge classes in state courts, plaintiffs’ attorneys
are able to create enormous financial exposure and to thereby force settlements of
cases that otherwise would not be taken seriously.

But corporations are not the only victims here. Class actions are supposed to be
brought on behalf of class members—usually consumers. But in the class actions we
are seeing today, class members are the forgotten participants. No one checks to see
if the putative class members really want to have their claims asserted in a class
action. No one asks the class members how or where they wish their claims to be
asserted. No one confers with class members to find out if they wish to have their
claims litigated. And most importantly, no one obtains input from class members
about how they wish to have their claims settled (if at all). In short, consumers’
claims are being used by attorneys as business ventures. Consumers have little or
no control over how their claims are being used. Thus, not surprisingly, they exer-
cise little or no control over what happens to their claims.

1. Defendants’ due process rights are being ignored

The record shows that many state courts do not give a fair shake to either class
action defendants or the members of the putative classes—only class counsel are
benefited. The state court abuses of the class action device have become open and
notorious. As defendants in state court class actions, U.S. companies are being de-
nied fundamental due process rights. Let me describe a few types of problems de-
fendants commonly incur in these courts.

Some state courts ignore the due process rights of out-of-state corporate defend-
ants. In these jurisdictions, the defendant is not afforded a fair opportunity to con-
test the claims brought against it. The most outrageous example of this is the
“drive-by class certification” in which a state court judge grants plaintiffs’ motion
to certify his claims for class treatment before the defendant even has a chance to
respond to the motion (or, indeed, in some instances has even been served with the
complaint).

For example, I noted in the record of the House hearings last year discussion of
a lawsuit filed against a major car manufacturer in a Tennessee state court.6 Plain-
tiffs filed several inches of documents with their complaint. Astoundingly, by the
time the court closed on the very day that the action was filed, the judge had en-
tered a nine-page order granting certification of a nationwide class of 23 million ve-

3See, e.g. RAND Report, supra note 2, at 15.

4 At the same time, federal courts have laid down clearer, firmer rules, governing when a mat-
ter may be afforded class treatment. The recent decisions of the U.S. Supreme Court in Amchem
Products v. Windsor, 117 S.Ct. 2231 (1997), the Fifth Circuit in Castano v. American Tobacco
Co., 84 F.3d 734 (5th Cir. 1996), the Sixth Circuit in In re American Medical Sys., Inc., 75 F.3d
1069 (6th Cir. 1996), the Seventh Circuit in In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293 (7th
Cir.) (Posner, J.), cert. denied, 116 S.Ct. 184 (1995), the Ninth Circuit in Valentino v. Carter-
Wallace, Inc., 97 F.3d 1227 (9th Cir. 1996), the Eleventh Circuit in Andrews v. American Tel.
& Tel. Co., 95 F.3d 1014 (11th Cir. 1996), have reminded federal district courts of the impor-
tance of taking the requirements of Rule 23 seriously; that is, matters may be certified for class
t2r3eatment only if they clearly meet the certification prerequisites set forth in Fed. R. Civ. P.

5RAND Report, supra note 2, at 22.

6 Sweet v. Ford Motor Company, Civil Action No. L-10463 (Cir. Ct. for Blount County, Tenn.)
(filed Jul. 10, 1996).
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hicle owners—one of the largest class actions ever certified by any court.” In the
order, the court stated that it had conducted “a probing, rigorous review” of the mat-
ter. I am not sure how you could possibly do that in a few hours on the day a case
is filed. And I am quite sure that you could not do “a probing, rigorous review” when
the defendant was never even notified about the lawsuit before that order was en-
tered and was provided no opportunity to tell its side of the story. Only a few days
earlier, the same plaintiffs’ attorney had filed another multistate class action—one
alleging antitrust violations in the music/compact disc industry—before the very
same Tennessee state court.8 Once again, in that major class action, the trial court
entered an order granting class certification on the same day the complaint had
been filed, long before the defendants were notified of the lawsuit and certainly be-
fore they had been afforded any opportunity to respond to the request for class cer-
tification.

Another common problem with state court class actions is the “I never met a class
action I didn’t like” phenomenon. Although most state courts will at least give the
defendant a chance to respond to a class certification motion, many of them employ
standards that are so lax that virtually every class certification motion filed is
granted, even where it is obvious that the case cannot, consistent with basic due
process principles, be tried to a jury as a class action. This problem is evidenced
by the frequency with which state courts are readily certifying cases as class ac-
tions, while federal courts conclude that the very same cases cannot be litigated on
a class basis. For example, I am aware of cases in which a state-court judge certified
a nationwide class of persons who allegedly claimed that the house siding they had
purchased was defective. Later, however, a federal district court judge presented
with the same case rejected any prospect of certifying a class in that matter, finding
that affording class treatment in that case obviously would deny the due process
rights of the defendants and the purported class members.?

2. Consumers are being used and their rights are being trampled

The real purpose of the vast majority of class action lawsuits is to make money—
not for consumers, but for the lawyers bringing the suit. As a result, consumers
often are exploited and rarely receive substantial awards, while class action counsel
frequently walk away with millions. For instance:

e The Chicago Tribune reported that in a class action against Arista Records
seeking to recover the prices paid for albums by the rock duo Milli Vanilli (that
contained the voices of other performers), class members obtained a settlement
recovery of $1 to $3 each. But the court awarded the lawyers $675,000. And for
those lawyers, that was not enough. They petitioned the court to increase their
fee to $1.9 million.

e Business Today reported that in a class action against a cereal maker regarding
the use of a food additive that had not injured any consumer, the consumers
received (in settlement) a coupon entitling them to free cereal (if they bought
more cereal). Meanwhile, the lawyers for the class were paid nearly $2 million
in fees—approximately $2,000 per hour.

¢ The Baton Rouge (La.) Advocate reported that in a settlement of a state court
class action involving toxic pesticide fumes from a chemical plant, the residents
of a New Orleans neighborhood each received a few thousand dollars. But the
class action lawyers walked away with over $25 million in legal fees and ex-
penses.

¢ An article in the San Diego Union Tribune criticized the settlement of a state
court class action in which the author had received 93 cents and her class coun-
sel had received $140,000.

¢ The Chicago Tribune reported that one state court class action settlement with
a mortgage bank yielded an $8.5 million payment to the class attorneys, but
a $91.33 debit to the class members’ mortgage escrow accounts.

I am also very disturbed by the circumstances (discussed in more detail below)
in which class counsel waive the rights of the class members (whose rights they are
supposed to protect) in an effort to make a case more amenable to class treatment.
In short, in order to achieve the class counsel’s personal objective—to create a class
action business venture—counsel frequently jettison purportedly viable claims and
take other actions that are adverse to the interests of class members.

7See Order Granting Nationwide Class Certification, Sweet v. Ford Motor Company, Civil Ac-
tion No. L-10463 (Cir. Ct. for Blount County, Tenn.) (filed Jul. 10, 1996).

8 Robinson v. EMI Music Distribution. Inc., Civil Action No. L—-10462 (Cir. Ct. of Blount Coun-
ty, Tenn.) (filed July 8, 1996).

9 Compare Naef v. Masonite Corp., No. CV-94-4033 (Circuit Court, Mobile County, Alabama),
with In re Masonite Hardboard Siding Prods. Litig., 170 F.R.D. 417, 424 (E.D. La. 1997).
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These reports are particularly disturbing because they reveal how grossly the
class action device has been distorted. The class action device was intended to pro-
tect consumers. It was not created to enable lawyers to get rich.

Before going any further, let me say that I am pleased that S. 353 addresses the
issues of consumer exploitation and attorney misconduct in a number of its provi-
sions.19 For example, the class notices that class member receive frequently are
written in small print and legalese. Since those notices typically are telling class
members that they are about to give up important legal rights (unless they take ap-
propriate action), it is imperative that they understand what they are doing and the
ramifications of their actions. The bill requires notice of proposed settlements in all
class actions, as well as all class notices, must be in clear, easily understood English
?nd must include all material settlement terms, including the amount of attorneys’
ees.

The bill also requires that state attorney generals be notified of any proposed
class settlement that would affect residents of their states. The notice would give
state attorney generals the opportunity to object if the settlement terms are unfair.

Senate Bill 353 requires that attorneys’ fees in class actions be based on a reason-
able percentage of damages actually paid to class members, the actual costs of com-
plying with the terms of the settlement agreement, as well as any future financial
benefits. In the alternative, the bill provides that, to the extent the law permits, fees
may be based on a reasonable hourly rate. This provision would discourage settle-
ments that give attorneys exorbitant fees based on hypothetical overvaluation of
coupon settlements, yet allows for reasonable fees in all kinds of cases.

II. Federal Courts Are The Appropriate Forum For Litigating
Interstate Class Actions

State courts are simply not the appropriate tribunals for many class action law-
suits, particularly those with interstate commerce dimensions. In many (if not most)
instances, state court class action cases involve putative class members from mul-
tiple jurisdictions suing defendants from outside the forum state. This engenders
the bizarre situation in which a state court in one state (e.g., Massachusetts) is in-
terpreting the state law of another (e.g., South Carolina) and resolving the claims
of South Carolina residents. What business does a Massachusetts court have dictat-
ing to South Carolina what its laws mean and in resolving the claims of its citizens?
It 1s far more appropriate for a federal court to interpret the laws of various states,
which is inherently what the constitutional concept of diversity jurisdiction is all
about. Other state courts have adopted a different, equally unsatisfactory approach.
They apply their own state’s laws to all claims asserted in a purported class action,
even though the class is comprised primarily of out-of-state residents and even
though the laws of those class members’ respective home states may be radically
different.11

In addition to these problems, many state courts have neither the complex litiga-
tion experience nor the support staff necessary to address the complex, technical
issues normally presented by class actions. And perhaps most importantly, they lack
any mechanism for coordinating parallel litigation. Once a purported class action is
filed, counsel in other jurisdictions often file “copycat” cases—purported class ac-
tions asserting basically the same claims on behalf of basically the same class mem-
bers. Because state courts have no mechanism to consolidate cases, as do the federal
courts, defendants are unfairly required to expend substantial resources defending
these duplicative lawsuits. In such circumstances, there is no mechanism for achiev-
ing coordination and avoiding inconsistencies in results. Indeed, in some instances,
the two state courts are forced to compete, each vying to control the litigation. This
situation often works against the interests of the class members, as class counsel
in the various cases sacrifice class members’ rights in an effort to jockey for control-
ling position. The situation is also unfair to defendants, potentially giving the same
classes several bites at the apple against a class action defendant.

If, however, overlapping or similar class actions are filed in two different federal
courts, the multidistrict litigation process permits the transfer and consolidation of
those cases for pretrial purposes, particularly the coordination of discovery. This is
a much more efficient and effective system that does not needlessly waste judicial

10However, I would urge the Congress to work with the courts through the rule making proc-
ess rather than legislatively amending Rule 11 of the Federal Rules of Civil Procedure. Specifi-
cally, Congress should be cautious in the area of “mandatory” judicial sanctions. I would urge
lea\}zling discretion with the federal judges as to when and whether sanctions are appropriate in
each case.

11 See, e.g., Snider v. State Farm Mut. Auto. Ins. Co., No. 97-C-114 (Ill. Cir., Williamson Co.)
(order certifying nationwide class of state-law based claims).
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or corporate resources. Federal courts are by far the more appropriate forum in
which to adjudicate class actions. Virtually all federal judges have two or three law
clerks on their staff; state court judges typically have none. Federal court judges are
usually able to delegate some aspects of their cases (e.g. discovery issues) to mag-
istrate judges or special masters; it is not the norm for such personnel to be avail-
able to state court judges.

The current law has been manipulated by plaintiffs’ lawyers making removal of
class actions to federal court virtually impossible. The state court class action envi-
ronment has led to a sad reality: as a practical matter, the most important question
determining the outcome of a class action lawsuit has now become, not the merits
of the claims or the propriety of class treatment, but whether the case can success-
fully be removed to federal court. Because of the lackadaisical way in which some
state courts treat class actions, a class action that stands practically no chance of
succeeding in a federal court can result in a multi-million (or billion) dollar judg-
ment if it ends up in state court. Thus, the fight over the existence of federal juris-
diction becomes, as a practical matter, the entire game. The lawyers who file class
action lawsuits recognize this. Accordingly, they have become increasingly adept at
manipulating their pleadings to keep their putative class actions out of federal
court. Tactics include:

(1) Filing a complaint that, fairly read, gives rise to a claim under some fed-
eral statute, thereby qualifying the case for the assertion of federal question ju-
risdiction. To disguise this fact, the complaint will omit any explicit reference
to the federal claim, or may even expressly disclaim any intent to pursue an
available federal claim.

(2) On the diversity side, lawyers who want to keep a high-stakes class action
out of federal court often manipulate the parties in an attempt to destroy com-
plete diversity. Under traditional principles of diversity jurisdiction as applied
to class actions, “complete diversity” exists only if the state of citizenship of all
named plaintiffs is completely different than the state of citizenship of all
named defendants. To destroy this, lawyers whose primary target is an out-of-
state deep-pocket corporation sometimes name a token defendant who resides
in the same state as one or more of the named plaintiffs. For example, a lawyer
wanting to sue a company in Texas state court may name as a codefendant a
Texas-based employee of that company.

The inherently fraudulent nature of this tactic is obvious: although all puta-
tive class members may conceivably have a claim against the defendant cor-
poration, few (if any) of the putative class members had any dealings with the
token in-state defendants, meaning that a classwide judgment against these de-
fendants is impossible. As all parties recognize, the corporation is the only real
target of the lawsuit. The in-state defendants are there only to facilitate the re-
mand of the action to state court on the basis of the “absence of complete diver-
sity.” g)nce the jurisdictional battle is over, these defendants usually fall by the
wayside.

(3) Alternatively, lawyers sometimes include on the plaintiffs’ side of the case
a named plaintiff who lives in the same state as the defendant. Thus, a defend-
ant may, under the present law be served with a complaint in Alabama state
court which purports to be brought by three Alabama residents and one resi-
dent of its home state. Again, the manipulative intent here is clear. Why would
a plaintiff who has a grievance against a company within his or her home state
travel all the way to some other forum to file a lawsuit? Obviously, the reason
is that her lawyers are trying to prevent the corporation from defending against
this inherently nationwide controversy in a federal court.

(4) The “amount-in-controversy” prong of the federal diversity requirement
also is the subject of frequent manipulation. The U.S. Supreme Court’s decision
in Zahn v. International Paper 2 has been interpreted as holding that, in a pu-
tative class action, the “jurisdictional amount” requirement (now $75,000) is
met only if each and every putative class member’s individual claim is worth
that amount. Exploiting this general rule, class action complaints often declare
over and over again that all putative class members seek less than the jurisdic-
tional amount (sometimes $74,999).

In recent years, some exceptions to the basic Zahn rule have developed. For
example, some federal courts of appeals have held that class actions that seek
punitive damages in excess of the jurisdictional amount may meet the amount-
in-controversy requirement.13 In response, class action complaints now purport

12414 U.S. 291 (1973).
13 See Tapscott v. MS Dealer Serv.—Corp., 77 F.3d 1353, 1359 (11th Cir. 1996).
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to “waive” any and all claims that might conceivably give rise to a punitive
damage award (or at least limit punitive damages to a lesser amount).

These kinds of “claims-shaving” tactics raise disturbing issues of adequacy-of-rep-
resentation and due process. While a single plaintiff suing solely in his own name
surely is the “master of his complaint” and may limit the claims he asserts or the
relief he seeks in order to stay in state court, a litigant (and his counsel) who seeks
to represent large numbers of other people in a class action is constrained by his
fiduciary obligations to the absentee members of the class. As several courts have
recognized, it is inherently improper for a class action lawyer to unilaterally “waive”
otherwise available claims that absentee claimants might wish to assert simply in
the name of forum-shopping.'4 Nevertheless, it happens every day—class counsel
sacrifice the claims of unnamed class members in order to keep their cases in state
courts.

Crafty lawyers can exploit still other tricks to deprive an out-of-state class action
defendant of its right to defend itself in a federal forum. For example, under current
law, all defendants must consent to the removal of a case to federal court. If one
defendant objects, the case cannot be removed. Accordingly, plaintiffs’ lawyers some-
times join a “plaintiff-friendly” person or entity as a defendant, with the under-
standing the nominal defendant will use his status to veto any removal attempt.

Another abuse stems from the requirement that any lawsuit be removed to federal
court within one year after its “commencement.” Lawyers sometimes quietly file pu-
tative class actions in state courts that have no deadline for providing service, and
then decline to serve the defendant until the one year deadline has expired. Alter-
natively, they include statements in their complaint designed to insulate the case
from removal (such as assertions that only a nominal per-claimant amount is
sought), wait one year, and then file an amended complaint that raises the amount-
in-controversy or eliminates other impediments to removal only after the one year
deadline has expired.

These pleading tactics (and others like them) invariably are employed in pur-
ported class actions that, by virtue of the inherent diversity of the real parties in
interest and the amounts actually at stake, ought to be litigated in federal court.
They are complicated lawsuits that require the substantial resources and expertise
that the federal courts are uniquely situated to devote to them (and that state
courts, which spend most of their time handling smaller matters, are not institution-
ally well-suited to handle). They are also lawsuits that present exceedingly high-
stakes for the defendant, and therefore give rise to the risks of parochialism and
prejudice that the federal court system is designed to prevent (but that, regrettably,
infect some state court systems).

Such pleading tactics are intended to mask the inherently federal character of
these lawsuits. They elevate the deliberately manipulated “form” of the lawsuit over
its actual substance. They should be outlawed. The bulk of today’s class actions—
large cases with interstate commerce implications—plainly belong in the federal
courts. Accordingly, I urge this Subcommittee to vote favorably on S. 353.

S. 353 addresses and resolves the problems associated with the adjudication of
class actions in state courts by allowing more class action lawsuits to be removed
from state court to federal court. The bill allows unnamed class members to remove
to federal court class actions in which their claims are being asserted (within 30
days after they are formally notified about the class action). (This is a critical
change, because if a state court is not protecting the class members’ interests, this
will be the only viable mechanism by which unrepresented class members can get
their day in court.) It also allows defendants to remove to federal court.

With these removal possibilities in mind, the bill would create a modest expansion
of federal jurisdiction over class actions. Under the bill, a class action would qualify
for federal jurisdiction if the total damages exceed $75,000 and parties include citi-
zens from multiple states. However, the bill provides that cases remain in state
court where the substantial majority of class and primary defendants are from the
same state and that state’s law would govern, or the primary defendants are states
and a federal court would be unable to order the relief requested.

Lastly, the bar on removing cases to federal court after one year would not apply
to class actions (although a defendant would still have to remove within 30 days
after first becoming aware of federal jurisdiction).

14 See, e.g., Epstein v. MCA, Inc., 126 F.3d 1235 (9th Cir. 1997); Ex parte Russell Corp., 1997
WL 641325 (Ala. Oct. 17, 1997).
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II1. Conclusion

The state court class action crisis has reached epidemic proportions. In order to
close the floodgates on the filing of meritless class actions and recraft a legal tool
that has been manipulated beyond recognition to the benefit of few and the greater
detriment of millions of American consumers, the legislative system must provide
the federal courts with the ammunition to enforce their right to hear interstate class
actions cases. Under current law, most interstate class actions cannot be heard in
federal court. The current statutes also allow plaintiffs’ attorneys to game the sys-
tem to keep class actions out of federal court. And finally, under the existing law,
there is no mechanism by which class members can insist that their claims be heard
in federal court. S. 353 would make modest procedural changes, but it would not
alter substantive law.

This legislation will clearly improve the efficiency of the judicial system because
federal courts have special procedural tools for dealing with the complex litigation
and are better able to manage claims involving parties from multiple states. Fur-
thermore, the overall workload of our judicial system because allowing more inter-
state class actions to be heard in federal court will permit consolidation of duplica-
tive, competing and overlapping cases. America needs class action reform badly. S.
353 is a balanced, modest approach to correcting class action abuse.

The title of this bill—the “Class Action Fairness Act”—is very appropriate. But
it also points out a unique twist in the present class action environment. As mem-
bers of Congress, you hear the word “fair” all the time. Usually, however, deciding
what is fair involves choosing between two or more parties with vested interests.
If the Government needs to close one of two defense facilities, the two cities in
which those facilities are based will make arguments about why the other city’s fa-
cility is the one that should be closed. And it may be left to Congress to decide what
is “fair”—to decide which city’s facility should be closed. What is undeniable in that
debate, however, is that both cities have a vested interest in the outcome. They both
have community investments and jobs at stake.

What is strange about the current class action situation is that it is not “fair” to
any of the parties with proper, vested interests. For all the reasons I have set forth
above, it is not “fair” to the class members whose claims are at stake. And it is not
“fair” to the defendants against whom those claims are being asserted. At present,
the system is irrationally designed to benefit primarily the parties involved who
really do not have a proper, vested interest—the attorneys who bring these lawsuits.
I therefore applaud this legislative initiative and urge its passage.

Again, I thank the Committee for permitting me to present my views on this prob-
lem that is challenging our legal system.

Senator GRASSLEY. Professor Daynard.

STATEMENT OF RICHARD A. DAYNARD

Mr. DAYNARD. Thank you, Mr. Chairman. Like everyone else who
has spoken today, I too find that there are class action abuses,
some of them, particularly the one that has frequently been re-
ferred to, but others as well, I think quite outrageous. Where I dis-
agree with most people who have spoken, but agree with Ms. Ach-
eson, is that this is the wrong remedy for class action abuse. I
think there are better remedies.

I, too, would be happy to think with you or anyone else on the
subject of the appropriate remedies. I think this is the wrong one,
and I think the example of tobacco cases makes that clear. In the
case of tobacco cases, the removal provisions of Senate bill 353
would impede justice by preventing plaintiffs from ever getting
their day in court. That would be the practical effect.

Beginning with the first lawsuits against the tobacco industry in
1954, and continuing for the next 4 decades, the industry managed
to avoid ever paying damages to a single afflicted smoker, non-
smoker, or family member. Its principal strategy was to use or
abuse every possible procedural device for the purpose of discourag-
ing plaintiffs’ attorneys from bringing such cases through guaran-
teeing that their expenses will exceed any possible recovery.
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As an attorney for R.J. Reynolds Tobacco Company wrote follow-
ing the dismissal of several individual cases, “The aggressive pos-
ture we have taken regarding depositions and discovery in general
continues to make these cases extremely burdensome and expen-
sive for plaintiffs’ lawyers, particularly sole practitioners. To para-
phrase General Patton, the way we won these cases was not by
spending all of our money, but by making that other son-of-a-bitch
spend all of his.”

Now, to counter the tobacco industry’s “bankrupt the plaintiff
lawyer” tactics, plaintiffs’ lawyers eventually began bringing class
actions in both State and Federal courts on behalf of afflicted
smokers and non-smokers. These class actions for the first time
raised the amount of the possible recovery above the cost of bring-
ing the cases, allowing plaintiffs’ attorneys to prudently make the
investment of time and money needed to even the playing field,
thereby giving their clients a chance to have their cases heard on
the merits.

This is indeed the principal historic justification for all 23(b)(3)
class actions, to recruit effective advocates for injured parties who
would otherwise be without redress. Unfortunately, the Federal
courts have been unwilling to permit individual tobacco victims to
band together in class actions.

Beginning with the Fifth Circuit’s reversal of the trial court’s
class certification in Castano v. American Tobacco Co. in 1996, Fed-
eral courts have uniformly refused to certify these cases. They have
articulated various reasons. Ironically, three of the reasons cut
strongly against the remedy that you have provided in Senate bill
353.

First, as the Castano court noted, there have been so few tobacco
cases actually going through the courts that it is often difficult to
know how the supreme courts of the various States, which are the
ultimate arbiters of State-based common law under the doctrine of
Erie Railroad v. Tompkins, would decide various legal issues that
they present. Indeed, the court repeatedly refers to the Castano
case, a national class action on behalf of all addicted smokers, as
an immature tort. And it suggests quite reasonably that State
courts should have the first crack at addressing these State law
issues.

Second, there is a concern expressed by the Federal courts in
these cases that the Seventh Amendment may stand in the way of
a viable class action trial plan to the extent that such a plan may
risk having a later jury reconsider an issue decided by a previous
jury. Whether or not that concern is justified is a matter of Federal
constitutional law. It is simply irrelevant in State class actions,
since the Seventh Amendment has not been held binding upon the
States under the 14th Amendment. While various States may have
similar constitutional provisions, the interpretation of those provi-
sions are entirely a matter for the courts of each State and may
well be less restrictive than the Seventh Amendment.

Third, the Federal courts have been concerned about—and it is
provided in the Federal rules, in rule 23(b)(3)(D)—they are con-
cerned about the difficulties likely to be encountered in the man-
agement of the class actions. While it is perfectly appropriate for
Federal courts to exercise their discretion to decline class certifi-
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cation in light of such difficulties, it is not appropriate for them to
decide that the cases would also be too difficult for State courts to
bother with.

Yet, section 4 of 353 contemplates exactly that, that class actions
could be removed from State courts, stripped of class action status,
perhaps because of manageability problems, and then remanded to
State court as a collection of individual actions. This would be an
extraordinarily paternalistic act on the part of the Federal courts
with respect to the State courts, telling them that they, the State
courts, would have such difficulties running the case as a class ac-
tion that they may not even try.

The arrogance of this assertion becomes particularly clear if
there are hundreds or thousands of named plaintiffs rather than
just a handful. Many State courts could well decide that their dock-
et control needs require the case to run as a class action. Yet, Sen-
ate bill 353 could easily end up preventing the State from operat-
ing its court docket in a cost-efficient manner, a result that I be-
lieve may well be forbidden by the Tenth Amendment.

The State court tobacco cases, on the other hand, have been pro-
ceeding well. As might be expected, some classes have been cer-
tified, while others have not. And I mention in my written testi-
mony at least four cases that have been certified and are important
cases. The tobacco companies have, of course, notice that they are
vulnerable to class actions in State court, but not in Federal court.

The primary defendants in tobacco cases are from different
States, guaranteeing that all tobacco class actions would be remov-
able under Senate bill 353, all of them. Whatever the reasons for
the uniform run of Federal court decisions, and whether or not
these are justified in terms of the needs, capacities and priorities
of the Federal court system, to send tobacco class actions to Fed-
eral court is to send them to their death. That is the practical ef-
fect. That is why section 4 of Senate bill 353 could well be entitled
“The Tobacco Industry Relief Act of 1999.”

Now, like Mr. Frank, I too have some thoughts about section 5
on rule 11. T won’t go through them here. I think that rule 11
would have the unintended effect of essentially stymieing the de-
velopment of the law, both common law and statutory interpreta-
tion and constitutional law. And I think that is also very ill-ad-
vised.

Thank you.

Senator GRASSLEY. Thank you, Professor Daynard.

[The prepared statement of Mr. Daynard follows:]

PREPARED STATEMENT OF RICHARD A. DAYNARD, J.D., PH.D.

My name is Richard Daynard. For the past 30 years I have been a law professor
at Northeastern University School of Law. For much of this time I taught and
thought about the nature of the legal process. For the last 15 of these years I have
specialized in toxic torts and complex litigation, and especially in tobacco litigation.

I would like to comment today on two aspects of S. 353, section 4 (removal juris-
diction) and section 5 (Rule 11). Though my comments on section 4 are brief, my
comments on section 5 are even briefer, and I would like to begin with those.

SECTION 5

Section 5 would make sanctions mandatory for Rule 11 violations, and would
make lawyers financially responsible if they are found that they have made a
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“[Ifrivolous argument for the extension, modification, or reversal of existing law or
the establishment of new law.”

This section would tend to stunt the natural processes for developing, extending,
and refining legal doctrine, processes that all of us learned about in law school, and
that Justice Cardozo, Prof. Karl Llewellan, and many others have described so well.
The common law, constitutional law, and even the interpretation of specific statutes
have developed as they have, thanks in no small part to the willingness of lawyers
to challenge, and even radically challenge, existing doctrines and interpretations.
Buick v. McPherson, Erie R.R. v. Tompkins, Baker v. Carr, Brown v. Board of Edu-
cation—the list could go on, covering every field of law and many thousands of
cases, where the law as it is today is the result of creative lawyers having thought
and argued “outside the box”, challenging the then-accepted paradigms, conven-
tional wisdom, and politically correct thinking about what the law is and should be.

Under Section 5 these organic processes, what Oliver Wendell Holmes called “the
life of the law”, would atrophy. Lawyers would be frightened to challenge the status
quo, because it is often impossible to know in advance how a particular judge will
respond to a creative, but perhaps politically incorrect, argument. The judge might
accept the argument, might recognize the argument as nonfrivolous but reject it
anyhow, or might reject it and find it frivolous. There is simply no way an attorney
can know for sure which way the judge will respond. Section 5 strongly encourages
the attorney to “play it safe” by not making the argument at all, even though the
law (that is, all of us) might have benefited had the argument been made and ac-
cepted by the trial judge, or by a higher court on appeal. With the processes of legal
development and refinement stymied, the law becomes stagnant and grows increas-
ingly distant from justice.

Not only is Section 5 poisonous to the natural processes of legal development; it
is also totally unnecessary. Lawyers do not intentionally make frivolous arguments.
“Frivolous arguments” are a subset of “losing arguments”, and no one in his right
mind intentionally makes a losing argument. Indeed, the fear of losing the case, and
in the instance of contingency fee plaintiffs’ attorneys of losing one’s investment, is
more than sufficient to discourage attorneys even from playing close to the line.

SECTION 4

Section 3 provides original federal district court jurisdiction for almost all class
actions—those in which any class member is a citizen of a different state than any
defendant. Abstention is required if the substantial majority of the plaintiff class
are citizens of the same state as the “primary defendants”, and the case is based
primarily on that state’s laws.

This section, by itself, is benign. However, it provides the necessary predicate for
Section 4, which permits any defendant or any plaintiff class member to remove any
class action that 1s within the federal court’s original jurisdiction.

Unlike Section 5, Section 4 does not impede justice by interfering with the devel-
opment of legal doctrine. Rather, in a range of cases, and particularly in tobacco
cases, it impedes justice by preventing plaintiffs from ever getting their day in
court.

Beginning with the first lawsuits against the tobacco industry in 1954 and con-
tinuing for the next four decades, the industry managed to avoid ever paying dam-
ages to a single afflicted smoker, nonsmoker, or family member. Its principal strat-
egy was to use or abuse every possible procedural device, for the purpose of discour-
aging plaintiffs’ attorneys from bringing such cases by guaranteeing that their ex-
penses will exceed any possible recovery. As an attorney for R.J. Reynolds Tobacco
Company wrote, following the dismissal of several individual cases, “the aggressive
posture we have taken regarding depositions and discovery in general continues to
make these cases extremely burdensome and expensive for plaintiffs’ lawyers, par-
ticularly sole practitioners. To paraphrase General Patton, the way we won these
cases was not by spending all of [RJR]'s money, but by making that other son of
a bitch spend all of his.” Haines v. Liggett Group, Inc., 814 F. Supp. 414 (D.N.J.
1993).

To counter the tobacco industry’s bankrupt-the-plaintiff’s-lawyer tactics, plaintiffs’
lawyers eventually began bringing class actions—in both state and federal courts—
on behalf of afflicted smokers and nonsmokers. These class actions for the first time
raised the amount of the possible recovery above the cost of bringing these cases,
allowing plaintiffs’ attorneys to prudently make the investment of time and money
needed to even the playing field, thereby giving their clients a chance to have their
cases heard on the merits. This is, indeed, the principal historic justification for
Rule 23(b)(3) class actions: to recruit effective advocates for injured parties who
would otherwise be without redress.
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Unfortunately, the federal courts have been unwilling to permit individual tobacco
victims to band together in class actions. Beginning with the 5th Circuit’s reversal
of the trial courts class certification in Castano v. American Tobacco Co., 84 F.3d
734 (1996), federal courts have uniformly refused to certify these cases. They have
articulated various reasons.

Ironically, three of the reasons given cut strongly against S. 353. First, as the
Castano court noted, there have been so few tobacco cases that it is often difficult
to know how the supreme courts of the various states—the ultimate arbiters of
state-based common law under the doctrine of Erie Railroad v. Tompkins—would
decide various legal issues that they present. Indeed, the court repeatedly refers to
the case, a national class action on behalf of all addicted smokers, as “an immature
tort”. And it suggests, quite reasonably, that state courts should have the first crack
at addressing these state law issues.

Second, there is a concern that the Seventh Amendment may stand in the way
of a viable class action trial plan, to the extent that such a plan may risk having
a later jury reconsider an issue decided by a previous jury. Whether or not that con-
cern is justified as a matter of federal constitutional law, it is irrelevant in state
class actions, since the Seventh Amendment has not been held binding upon the
states under the Fourteenth Amendment. While various states may have similar
constitutional provisions, the interpretations of those provisions are entirely a mat-
ter for the courts of each state, and may well be held less restrictive than the Sev-
enth Amendment.

Third, the courts have been concerned about “the difficulties likely to be encoun-
tered in the management” of the class actions. While it is appropriate for federal
courts to exercise their discretion to decline class certification in light of such dif-
ficulties, see Rule 23(b)(3)(D), it is not appropriate for them to decide that the cases
would also be too difficult for state courts to bother with. Yet Section 4 of S. 353
contemplates exactly that—that class actions could be removed from state court,
stripped of class action status (perhaps because of manageability problems), and
then remanded to state court as a collection of individual actions. This would be an
extraordinarily paternalistic act on the part of the federal courts with respect to the
state courts—telling them that they (the state courts) would have such difficulties
running the case as a class action that they may not even try. The arrogance of this
assertion becomes particularly clear if there are hundreds or thousands of named
plaintiffs, rather than just a handful: many state courts could well decide that their
docket control needs require the case to run as a class action. Yet S. 353 could easily
end up preventing the state from operating its court docket in a cost-efficient man-
ner—a result that may well be forbidden by the Tenth Amendment.

The state court tobacco cases, on the other hand, have been proceeding well. Some
classes have been certified, while others have not. Among those that have been cer-
tified are Broin v. Philip Morris Companies, Inc., an action by a class of nonsmoking
flight attendants tried in a Florida state court in 1997, and eventually settled by
the tobacco industry for a $300 million research fund, waiver of the statute of limi-
tations, and a de facto concession in the individual follow-on cases that environ-
mental tobacco smoke causes a variety of disease; Engle v. R.J. Reynolds Tobacco
Co., an action by a class of nicotine-addicted afflicted Florida smokers which has
been in trial in a Florida state court since July, 1998; Scott v. American Tobacco
Co., a class of addicted Louisiana smokers scheduled for trial in Louisiana state
court this coming fall; and Richardson v. Philip Morris Companies, Inc., a class of
addicted and of afflicted Maryland smokers, certified as a class by a Maryland trial
judge in January 1998 and presently under appeal in the Maryland courts.

The tobacco companies have, of course, noticed that they are vulnerable to class
actions in state court, but not in federal court. The “primary defendants” in tobacco
cases are from different states, guaranteeing that all tobacco class actions would be
removable under S. 353. Whatever the reasons for the uniform run of federal court
decisions, and whether or not these are justified in terms of the needs, capacity, and
priorities of the federal court system, to send tobacco class actions to federal court
is to send them to their death. That is why Section 4 of S. 353 could well be entitled,
“The Tobacco Industry Relief Act of 1999.” Thank you.
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Senator GRASSLEY. Now, Mr. Beisner.

STATEMENT OF JOHN H. BEISNER

Mr. BEISNER. Thank you, Mr. Chairman. I very much appreciate
the opportunity to participate in this hearing this afternoon. What
I would like to do is spend a few minutes highlighting parts of my
written testimony and to respond to some of the points made ear-
lier by the Justice Department.

The first point I would like to make is that the Justice Depart-
ment, particularly in its written testimony, seems to be saying that
we don’t see much of a problem out there with class actions. I think
that statement was tempered somewhat by the oral statements of
Ms. Acheson this afternoon, and I hope that that is a break-
through, as Mr. Frank suggested earlier, for discussions on that
subject. Hopefully, that will be a major outcome of this hearing
today.

I was particularly struck by Ms. Acheson’s describing the
hypotheticals that both of you presented to her as being, “over the
edge” at one point. I am sure that the people back at my office this
afternoon will be happy to hear that the cases that we are working
on are deemed by the Justice Department to be, “over the edge,”
because let me assure you that I have got a hundred on my docket
that are exactly like the hypotheticals you were putting. These are
not hypotheticals that are drawn out of the air. These are what
these cases really are.
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And I fear that part of the problem may be that we need to per-
haps do a better job of getting some more information to the Jus-
tice Department on this subject. Between this subcommittee and
the House subcommittee, you have now had four hearings on this
subject. This is the first one the Justice Department, I believe, has
participated in, and I think that perhaps we may have an informa-
tion flow problem here and we need to be getting more information
to the Justice Department so that there is a better understanding
of this issue.

The second point I would make is that I am deeply troubled by
what seemed to be in the Justice Department’s testimony some-
what of a direct assault on the notion of Federal diversity jurisdic-
tion. The Justice Department’s testimony suggests that when a
State law-based lawsuit is removed to Federal court, the State
where the lawsuit was originally filed is somehow deprived of its
right to resolve that controversy.

That argument ignores what Federal diversity jurisdiction is all
about. It is a mechanism by which a State law-based claim may be
moved from a local court to a Federal court to ensure that all the
parties are going to have a level playing field and to ensure that
interstate commerce interests are protected. This isn’t a concept
that the courts made up. It is not something that Congress came
up with. It is in Article III of the Constitution.

As Professor Elliott testified earlier, that concept is particularly
applicable to these sorts of interstate class actions. And, again, it
is disturbing to me to hear the Justice Department seemingly sug-
gest that that constitutional concept should be ignored in these
sorts of cases.

A third point I would make is that it is also somewhat troubling
to me what the Justice Department seems to be suggesting as an
alternative to the legislation that is being proposed here because
I think that alternative really may be quite an affront to States’
rights, as opposed to this legislation.

The Department suggests that we should instead be talking
about legislation—and I am quoting their written testimony here—
“focusing on the appropriate limits on State authority to bind out-
of-state plaintiffs.” Now, under that approach, we would actually be
curtailing the authority of State courts. Such legislation, I fear, al-
though I haven’t seen exactly what the Justice Department is talk-
ing about, might be a declaration that, contrary to the Full Faith
and Credit Clause of the Constitution, State court judgments
wouldn’t be honored nationwide.

Besides being constitutionally suspect, I fear that such an ap-
proach is unfair. Basically, what I think Justice is saying in their
testimony is that it would be preferable to have a statute that
would prevent State courts from issuing judgments that apply to
out-of-state plaintiffs, while at the same time encouraging State
courts to be able to issue judgments that would be applicable to
out-of-state defendants.

Finally, as has been discussed by a number of witnesses, we have
this issue of whether the jurisdictional removal provisions of S. 353
would federalize all class actions. And others have noted, I really
think that that suggestion ignores the current class action land-
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scape. They have already been federalized. The oddity here,
though, is that they have been federalized by State courts.

We are not talking about the Federal Government coming in and
telling States what to do, which is what you normally think of
when you hear the word “federalism.” It is State courts going in
and telling 49 other States what their laws are. I wanted to note
that a shining example of this appeared last September 27 in the
New York Times, on page 29 to be precise. In a full-page article,
the Times reported on a multi-billion-dollar class action that is now
pending in a county court in downstate Illinois.

The banner headline on that article said, “Suit Against Auto In-
surer Could Affect Nearly All Drivers.” The article said that all
kinds of people are alarmed about this lawsuit. It quoted Public
Citizen as being alarmed. Ralph Nader was alarmed. The attorneys
general of Massachusetts, New York, Pennsylvania and Nevada
were all alarmed. The National Association of State Insurance
Commissioners were alarmed.

Well, why were all these people alarmed? Well, their concern is
that this county court in Illinois is on the verge of telling all of the
other States what their auto insurance laws are going to be. In the
context of this nationwide class action, that court is set to decide
whether auto insurance companies’ use of after-market auto parts,
as opposed to the auto parts made by the original vehicle manufac-
turers, in repairing insureds’ vehicles is fraudulent behavior.

The problem is that some States encourage or require insurance
companies to use those sorts of after-market parts as a way of low-
ering insurance costs. Nevertheless, the Illinois court is set to
apply Illinois law to all 50 States, and according to the Times arti-
cle may thereby, “overturn insurance regulations or State laws in
New York, Massachusetts and Hawaii, among other places.”

In short, this Illinois court, which was elected by and is account-
able only to the 61,000 residents of Williamson County, IL, is going
to make what amounts to a national rule of insurance. That is the
sort of federalization that we are talking about with State court
class actions.

Thank you.

[The prepared statement of Mr. Beisner follows:]

PREPARED STATEMENT OF JOHN H. BEISNER

In hearings over the past eighteen months, this Subcommittee and its House
counterpart have heard considerable evidence of a severe state court class action cri-
sis. The record reflects an explosion in the number of such cases being filed, prompt-
ed largely by a lax attitude toward class actions among some state courts. Some
state courts operate without basic class certification standards and in disregard of
fundamental due process requirements, resulting in injury to both unnamed class
members as well as to corporate defendants. Another problem is that certain state
courts are “federalizing” such litigation. By their laxity, they have become magnets
for a disproportionate share of interstate class actions and are thus dictating na-
tional class action policy. Further, in litigating multistate class actions, those state
courts are also frequently dictating the substantive laws of other jurisdictions. Con-
siderable waste and inconsistent judicial rulings are occurring because there is no
mechanism for coordinating overlapping, “competing” class actions (i.e., cases in
which the same claims are asserted on behalf of basically the same classes) pending
simultaneously in state courts around the country.

Witnesses at a March 5, 1998 House hearing (representing widely varied inter-
ests) expressed broad agreement that the wisest, least disruptive solution was the
expansion of diversity jurisdiction over interstate class actions, allowing more such
cases to be heard in federal courts. As one witness noted, “you have heard today
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from professors, from plaintiff’s lawyers, from defense lawyers, from consumer rep-
resentatives, from business people, from a whole range. And it is striking * * *.
that * * * you've heard from everyone * * * that * * * increasing the ambit of
* % * diversity jurisdiction * * * to [encompass more class actions] is a good idea.”

S. 353’s jurisdictional/removal provisions would be a significant step toward re-
solving the state court class action crisis. They would fix a technical flaw in our cur-
rent diversity jurisdiction statutes (enacted before the modern day class action) that
bars federal courts from hearing most interstate class actions—the judicial system’s
largest lawsuits, often involving millions of dollars disputed among thousands of
parties residing in multiple jurisdictions. This change would also make more broadly
available the statutory mechanisms by which federal courts (but not state courts)
may coordinate overlapping, competing class actions. Those provisions would allow
both plaintiffs and defendants greater access to our federal courts without undesir-
able side effects. The bill would not alter any party’s substantive legal rights. The
bill would leave purely local disputes to the exclusive purview of state courts. And
the bill would still allow state courts to hear class actions when parties prefer that
forum.

The notice provisions of S. 353 would lessen the possibility that class actions will
injure the interests of unnamed class members (as they now often do). The bill’s at-
torney’s fee limitations have potential to curtail some of the most egregious fee
abuses, particularly some counsel’s tendency to claim fees on the basis of specula-
tive, amorphous benefits to a class.

I very much appreciate this opportunity to participate in today’s discussion of S.
353, the Class Action Fairness Act of 1999.

At the outset, I want to disclose the sources of my perspectives on this subject.
Basically, I am an “in-the-trenches” class action litigator. Over the past 19 years,
I have been involved in defending over 250 class action lawsuits on a wide variety
of subjects before the federal and state courts of 28 states at both the trial court
and appellate level. On the basis of that experience, I wish to share a few thoughts
about the problems that exist in the class action arena and about the respects in
which I believe that S. 353 would be a positive, effective response to those problems.

1. There Is A Continuing State Court Class Action Crisis

It is exceedingly ironic that although class actions are probably one of the most
complex procedural devices in our legal system, the general public has an acute
awareness of what they are. From the citizen perspective, class actions are not pret-
ty. Jury researchers—the people who survey potential jurors in anticipation of
trials—will tell you that in most locales, the general public tends to view class ac-
tions as a blight on our legal system. Citizens correctly perceive that not all class
actions are bad. But if you ask for a definition of a class action in those jury re-
search settings (as I have on occasion), you will probably get an answer like: “Class
actions are lawsuits in which the lawyers get all of the money and the people don’t
get anything.” And you will also be told that class actions are usually lawyer-manu-
factured. The public senses that these lawsuits do not get started like a normal law-
suit does—a person walking into the lawyer’s office and asking that redress for an
injury be pursued. Instead, the public perceives that class actions are initiated when
a lawyer gets an idea about filing a lawsuit (e.g., by reading about an issue in the
newspaper) and then goes off to find somebody to front the lawsuit (i.e., the named
plaintiff or class representative).

I do not mean to suggest that Congress should legislate in this highly technical
legal arena based on such public perceptions. But for better or worse, the record
shows that these perceptions are disturbingly accurate. And those perceptions of
class actions are adversely skewing the public view of our legal system as a whole.
Because of their size and scope, class actions receive disproportionate amounts of
press attention. But even more significantly, class actions regularly touch more citi-
zens than virtually any other aspect of our legal system. Indeed, given the prolifera-
tion of class actions in recent years, each of us sitting in this room—whether we
know it or not—is a class member in numerous pending class actions. If you have
ever bought a product or used a service, there are multiple class actions on file in
which somebody is supposedly trying to vindicate your rights in some way. And be-
cause of the notice rules, citizens get a lot of mail about these cases—the only mail
that most people ever get from a court. Most of the legalese that they see in those
notices, they do not fully comprehend. But what they do understand is that their
rights are often being manipulated to benefit other interests.

To understand the class action abuse problem, one need only consider for a mo-
ment the general concept that we are discussing. If I told you that the House had
just passed a new bill that would allow lawyers to bring lawsuits without first ob-
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taining permission from the parties on whose behalf the lawsuit supposedly was
being brought, you presumably would be shocked. How could the House possibly
conclude that we should allow lawyers to bring lawsuits not authorized by the
claimants?

Rightly or wrongly, that’s exactly what class actions are. They are a giant anach-
ronism. In the midst of a legal system in which individual rights are paramount—
a system in which a lawyer normally cannot do much of anything without the in-
formed consent of his or her client—we have this device through which a lawyer
can walk into a court and say: “I am bringing claims on behalf of millions of people,
even though I don’t know exactly who or where they are and even though I have
not obtained their permission to bring this lawsuit on their behalf.”

Clearly, such a device invites abuse. It permits lawsuits in which the claimants
play little or no role; lawsuits in which the lawyers call all of the shots without real-
ly even hearing the views and desires of their clients. Further, it allows attorneys
to bring lawsuits where the real parties in interest have manifested no interest in
suing. Plainly, such lawsuits present great risk that the lawyers who bring them
will substitute their interests for those whose claims are at issue. In short, class
actions are a powerful, abuse-inviting device that must be carefully policed by the
courts to avoid legal catastrophe. Unfortunately, at least in many of our state
courts, that careful supervision is not occurring.

A. CONGRESS HAS ALREADY AMASSED AN AMPLE RECORD OF CLASS ACTION ABUSE

This hearing is not the first occasion on which Congress has received indications
of state court class action abuse. Over the past eighteen months, Congress has been
bombarded with warnings that something is badly amiss with class actions. The
alarm bells have been ringing. Almost daily, there are press reports about class ac-
tions being used to deny (not protect) due process rights—instances in which the
legitémate interests of both class members and defendants are being ignored or in-
jured.

In October 1997, this Subcommittee held a hearing on class action abuses. Last
year, the Subcommittee on Intellectual Property and the Courts of the House Judici-
ary Committee held two such hearings (one in March and another in June). The
record that emerged from those three sessions indicates that the alarm bells are
ringing for good cause: state court class action abuse is rampant.

Those earlier hearings amply documented several serious problems:

¢ Some courts (particularly state courts) are not properly supervising proposed

class settlements. The result is that class counsel become the primary bene-
ficiaries; the class members (the persons on whose behalf the actions were
brought) get little or nothing—or worse. For example, at all three hearings last
year, there was discussion of the now infamous Bank of Boston class action set-
tlement. At this Subcommittee’s October 1997 hearing, both Senator Herb Kohl
(D.—Wis.) and his constituent, Martha Preston, a member of the class, de-
scribed the settlement as a “bad joke.”! At a March 1998 House hearing, Ralph
G. Wellington, a Philadelphia attorney, elaborated, noting that the state court
in that case approved a class settlement under which

[m]ost of the 700,000 [class members] received minimal direct economic benefit;
some received no direct benefit at all. Indeed, most had their mortgage escrow
accounts * * * deducted in order to pay several million dollars to the class
counsel who had been approved to protect their interests. In short, having been
included in a lawsuit they never envisioned, they had their own money from
their own escrow accounts taken to pay class counsel for what many believe to
have been a very dubious benefit.2

¢ According to several data sources, there has been an explosion in the number
of state court class actions in recent years. Witnesses tied this phenomenon to
the tendency of certain state courts to have an “anything goes” attitude toward
class actions. At the March 1998 House hearing, Rep. James Moran (D.—Va.)
observed that “[o]pportunistic lawyers have identified those states and particu-
lar judges where the class action device can be exploited.” And offering specific
examples, he decried the fact that “legitimate business enterprises * * * are
being severely harmed by existing class action practice” and that “[iln other
cases, where businesses may be legitimately at fault, injured consumers receive
little, while the plaintiffs attorneys are enriched.” Similarly, John W. Martin,

10Opening Statement of Sen. Herb Kohl, “Class Action Lawsuits: Examining Victim Compensa-
tion and Attorneys’ Fees,” S. Hrg. 105-504 (Oct. 30, 1997).

2Unless otherwise noted, quotations attributed to witnesses at the “March 1998 Hearing” are
from the prepared statements of those persons submitted for the hearing.
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Jr., then the Vice President-General Counsel of Ford Motor Company, observed
that “[t]he real purpose of the vast majority of class action lawsuits is to make
money—not for consumers, but for the lawyers bringing the suit.” Noting spe-
cific state court examples, he urged that “[als a result, consumers are exploited
and rarely receive substantial awards, while class action counsel frequently
walk away with millions.”

The lax attitude toward class actions manifested by some state courts has con-
stitutional (due process) ramifications. For example, Mr. Martin cited cases in
which state courts had engaged in “drive-by class certification[s]”—situations in
which judges “grant[] plaintiffs’ motion to certify his claims for class treatment
before the defendant even has a chance to respond to the motion (or, indeed,
has even been served with the complaint).”

He also expressed concern about the “‘I never met a class action I didn’t like’
phenomenoe”—state courts that “employ standards that are so lax that virtually
every class certification motion is granted, even where it is obvious that the
case cannot, consistent with basic due process principles, be tried to a jury as
a class action.” He cited examples of cases in which state courts had certified
classes that federal courts had found uncertifiable. In some of those cases, the
federal court cited due process or other constitutional reasons for finding class
certification inappropriate; yet, the state courts charged ahead.

Because the class action device is such a powerful tool, it can give an attorney
unbounded leverage. John L. McGoldrick, Senior Vice President and General
Counsel of Bristol-Myers Squibb Company, observed at the March 1998 House
hearing that where class actions are not properly controlled by the courts han-
dling them, there can be “the perverse result that companies that have commit-
ted no wrong find it necessary to pay ransom to plaintiffs’ lawyers because the
risk of attempting to vindicate their rights through trial simply cannot be justi-
fied to their shareholders. Too frequently, corporate decisionmakers are con-
fronted with the implacable arithmetic of the class action: even a meritless case
with only a 5 percent chance of success at trial must be settled if the complaint
claims hundreds of millions of dollars in damages.”

The fundamental problem is the failure of some state courts to manage class
actions so as to avoid the considerable potential for abuse. Rep. Moran testified
that “[m]any state courts lack the complex litigation training, experience and
resources necessary to deal with [interstate class actions]” and that “state court
judges, who are elected in most states, are more prone to bias when the defend-
ant is a large, out of state corporation.” As Mr. McGoldrick put it, “[iln some
places, state court judges do not appreciate the raw power of the class action
device and the need to circumscribe its usage. As a result, the rights of both
defendants and the class members on whose behalf the actions were brought
get ignored.”

This situation has encouraged the all too frequent filing of frivolous class ac-
tions in state courts. For example, Mr. Martin offered specific examples illus-
trating that due to the erosion of state court class action standards, “class ac-
tions that are being filed assert claims that are utterly without merit (or mar-
ginal at best).” And he noted that in interviews conducted for a study on class
actions by the RAND Corporation’s Institute for Civil Justice, “many attorneys
(including some plaintiffs’ counsel) observed that ‘too many non-meritorious
[class action lawsuits] are [being] filed and certified’ for class treatment.”

The current situation in which class action litigation is being focusing in state
courts is resulting in enormous waste, inconsistent results, and the risk of harm
to class members’ interests. More specifically, both Mr. McGoldrick and Mr.
Martin noted the problems created whenever overlapping or “copycat” class ac-
tions are filed, a frequent occurrence. When such “copycat” cases are pending
in different federal courts, they may be consolidated before a single judge
through the Judicial Panel on Multidistrict Litigation, thereby ensuring uniform
management of the litigation and consistent treatment of all legal issues. But
when duplicative class actions are filed in two or more state courts in different
jurisdictions, the “competing” class actions must be litigated separately in an
uncoordinated, redundant fashion because there is no mechanism for consolida-
tion of state court cases. As a result, state courts may “compete” to control the
cases, often resulting in harm to all parties involved. Counsel also “forum shop,”
going from court to court trying to obtain a different result on class certification
or other issues. And class counsel in the various cases may compete with each
other to achieve a settlement, a phenomenon that can work to the disadvantage
of the class members.

Mr. Martin observed that “[t]he ‘anything goes’ mentality in state courts has led
to a sad reality: as a practical matter, the most important question determining
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the outcome of a class action lawsuit has now become, not the merits of the
claims or the propriety of class treatment, but whether the case can successfully
be removed to federal court.” He then offered numerous examples of ways in
which lawyers who file class action lawsuits manipulate their pleadings to keep
their purported class actions out of federal court (e.g., by naming defendants
who defeat diversity but who have no real role in the litigation, by waiving class
claims that might give rise to federal jurisdiction, by changing claims after the
one-year removal deadline has passed).

B. THE STATE COURT CLASS ACTION CRISIS HAS NOT ABATED

Little has changed since last year’s class action-related hearings, except that we
now have more data confirming that the state court class action crisis is for real.
Most notably, a new publication—Class Action Watch—recently printed the results
of a survey of major company experiences with class actions.? In particular, the sur-
vey found that the number of class actions pending against the responding compa-
nies had increased dramatically over the ten-year period 1998-1998. As indicated
by other data collection efforts, that growth was most pronounced among state court
class actions. Over the ten-year period, the number of state court class actions pend-
ing against the respondents rose by 1,042 percent—a greater than ten times in-
crease.* In contrast, the growth of pending federal cases was substantially less—only
around 338 percent.?

The survey also provided strong support for the contention that if state courts in
a particular locale begin manifesting an “laissez-faire” attitude toward class actions,
they will become a magnet for such matters. For example, the survey noted that
for years, the level of class action activity in Texas was relatively low. But of late,
some Texas intermediate appellate courts have issued class certification-related de-
cisions suggesting that Texas courts have a lower threshold for class certification
than do our federal courts (even though Texas has adopted the federal class action
rule and supposedly follows federal class action precedents). The effects of these de-
cisions are not surprising. While the surveyed companies had experienced a 110 per-
cent growth in the number of pending Texas state court class actions in the five-
year period 1988-1993, that growth recently has accelerated dramatically.® In the
more recent five-year period (1993-1998), those companies reported a 338 percent
increase in the number of class actions pending against them in Texas state courts.”

The survey also indicated that as the Texas courts seemingly became less rigorous
about class actions, they were more frequently being called upon to hear class ac-
tions involving non-Texas residents. For example, the survey noted that both in
1988 and 1993, certified classes were almost always confined to Texas residents.®
By 1998, however, nationwide class actions were relatively common in Texas state
courts.?

C. OTHER PROBLEMS WITH STATE COURT CLASS ACTIONS ARE EMERGING

Over the past year, several other problems attributable to state court class actions
have become increasingly apparent. I would like to focus on just two:

1. Overly broad classes put class member rights at risk

Because of the entrepreneurial motivations that underlie most class actions, it is
not surprising that counsel try to make them as broad as possible. In short, why
sue for a class of 1,000 people when you can sue for a class of 20 million people?
A 20-million person class gives an attorney far more leverage against the defendant.
And it creates the potential for a much larger pot of attorneys’ fees (with no signifi-
cantly larger investment).

The problem with this approach is that it causes the entire lawsuit to proceed on
a lowest common denominator basis. The “average” claim becomes the claim by
which the entire action is judged; class members with larger, more serious claims
are simply lumped into the group and not given individual attention. Further, to
make the litigation work as a class action, class counsel begin “shaving off” (i.e.,

3 Analysis: Class Action Litigation—A Federalist Society Survey,” Class Action Watch (Federal-
ist Society Litigation and Practice Group, Class Action Subcommittee) at 1 (Vol. 1, No. 1).

41d. at 5.

51d.

61d. at 7.

71d.

8]d. at 8.

91d. The survey also contains data supporting the view of Mr. McGoldrick and others noted
above that class actions provide extraordinary leverage to force settlements, regardless of wheth-
er those settlements make sense for either the class members or the defendants. Id. at 7-8.
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waiving) the more complicated claims that may preclude trying the matter on a
class basis. For example, certain legal theories requiring individual proof (e.g., fraud
claims requiring individual demonstrations of reliance) may be thrown overboard.
Likewise, claims for certain types of injuries (e.g., personal injury, property damage)
may be excluded from the scope of the action. These “shortcuts” can be devastating
for certain class members.

Let me use as an example a recently filed class action lawsuit that has garnered
considerable attention—the now infamous “toothbrush” class action. According to a
press release, this lawsuit, which is pending in state court in Chicago, assails the
American Dental Association and several toothbrush manufacturers for failing to
warn of the risk of a toothbrush-related injury known as “toothbrush abrasion” 10
According to a press report, the “hard evidence” that backs this lawsuit is, in signifi-
cant part, a toothpaste commercial that claimed that 36 million people brushed their
teeth too hard.1! I suspect that a lot of people have reacted to this lawsuit in the
manner of one letter to the editor:

I wonder if one can sue this attorney and his client for being abrasive and irri-
tating. Any attorneys out there want to take up the challenge? We could make
it a class-action suit against all ridiculous lawsuits such as this.12

Admittedly, I know little about this lawsuit. But if it is like most actions of this
general type, the proposed class includes (a) a few people who actually claim to have
suffered physical injury and (b) millions of people who simply claim to be at risk
of injury. This paradigm poses two major problems. The people who claim actual in-
jury are going to get lost in the lawsuit. If the matter actually gets adjudicated or
settled on a class basis, the focus will be on the biggest group—the people who sup-
posedly are just “at risk.” If the case is tried, the jury likely would find for the de-
fendants under this apparently bizarre theory. Or if the case is adjudicated in plain-
tiffs’ favor or is settled, the remedy will focus on the “at risk” group (e.g., something
like warnings and/or new toothbrushes). But what happens if somebody out there
actually sustained physical injury? What if there actually are a few people who
rightfully should have been warned by a dentist that they have a very rare dental
situation requiring an unusual dental hygiene regimen?

Unless those persons are properly notified of what is going on in the lawsuit and
closely follow the content of the notices (assuming that is possible), they will be out
in the cold. If the case is tried and the class loses, their rights to pursue their
claim’s for actual injury likely will be extinguished. Or even if plaintiffs win or ob-
tain a settlement, the relief probably will not address their actual injury at all. And
they will not be able to obtain individualized relief because the class victory or the
settlement will preclude them from seeking more.

In some cases, class counsel seek to avoid these potential results by excluding peo-
ple who actually have sustained personal injury, limiting the purported class to peo-
ple who are merely at risk. But that approach creates another similar problem. If
the case proceeds on a class basis and the class loses, all of the class members prob-
ably will be precluded from pursing claims if in fact they do experience actual injury
in the future, in which case they may have a more compelling individual case to
present to a jury. (For example, in the toothbrush case, if a jury found the warnings
provided by the defendants to be adequate, each class member presumably would
be precluded from arguing to the contrary in a personal injury action in the future.)
Likewise, if the case is resolved (by settlement or trial) on the basis of minimal re-
lief, each class member likely would be precluded from later asserting claims
against the defendants if the risk came to fruition—if they discover later that they
have actually experienced dental injury of some sort.

Federal courts have become sensitive to this problem and increasingly have re-
fused to proceed with class actions that put class members’ rights at risk in this
manner.!3 In contrast, state courts generally have been oblivious to this problem.

10The attorneys who brought the lawsuit have even set up a website regarding the action—
at “www.toothbrush.com.” Among other things, it advises that if one suspects that he/she has
toothbrush abrasion, they should “[flirst, take care of your health” and then second, call for more
information about the lawsuit at 1-877-SORE GUMS.

11 Not Too Abrasive, But Suit Causes Ache, Chicago Tribune, April 14, 1999, at Business 1.

12 Rubs the Wrong Way, Chicago Sun-Times, April 22, 1999, at 30.

13 See, e.g., In re Ford Motor Co. Bronco II Prod. Liab. Litig., 177 F.R.D. 360, 368 (E.D. La.
1996) (denying class certification because requested relief “does not encompass death, injury,
property damage or other consequential damage”; noting that “by attempting to tailor their ac-
tion in such a way as to improve their ability to establish commonality, class representatives
may in fact create an adequacy problem”); Feinstein v. The Firestone Tire and Rubber Co., 535
F. Supp. 595, 600-01 (S.D.N.Y. 1982).
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Indeed, I am not aware of any state court that has even attempted to address this
issue.

2. State courts are “federalizing” substantive and procedural law

I have heard criticisms that S. 353 would “federalize” all class actions. That criti-
cism overlooks a perversity of the current class action landscape—class actions have
already been federalized by the state courts.

When 1 say “federalized,” I do not mean that the federal government has come
in and told states what they are supposed to do. What I am talking about is “false
federalism”—the current situation in which one state court goes around telling the
other 49 state courts what their laws should be. When state courts preside over
class actions involving claims of residents of more than one state (especially nation-
wide class actions) as they are increasingly inclined to do, they end up dictating the
substantive laws of other states, sometimes over the protests of officials in those
other jurisdictions.

A shining example appeared on page 29 of the September 27, 1998 edition of the
New York Times. In a full-page article, the Times reported on a multi-billion dollar
class action pending in a rural county court in down state Illinois.!* The headline
says: “Suit Against Auto Insurer Could Affect Nearly All Drivers.”

The article says that all kinds of people are “alarmed” about this lawsuit. Public
Citizen is “alarmed.” Ralph Nader is “alarmed.” The Attorneys General of Massa-
chusetts, New York, Pennsylvania, and Nevada are “alarmed.” The National Asso-
ciation of State Insurance Commissioners is “alarmed.” Why are all of these people
“alarmed?” Their concern is that the rural county court in Illinois is on the verge
of telling all of the other states what their auto insurance laws are going to be. In
the context of a nationwide class action, that court is set to decide whether auto
insurance companies’ use of “aftermarket” auto parts (as opposed to auto parts
made by the “original equipment manufacturer” (“OEM”)) in repairing insureds’ ve-
hicles is fraudulent behavior. The problem is that some states encourage or require
insurance companies to use non-OEM parts, a policy intended to lower insurance
rates. Nevertheless, the Illinois court is set to apply Illinois law to all other fifty
states, and according to the Times article, may thereby “overturn insurance regula-
tions or state laws in New York, Massachusetts, and Hawaii, among other places.”
In short, this Illinois county court, which was elected by and is accountable only to
the 61,000 residents of Williamson County, Illinois, is going “to make what amounts
to a national rule on insurance.” The Illinois Supreme Court has declined to stop
the court;!5 the U.S. Supreme Court has also refused to intervene.16

Another example of this phenomenon is a class action now pending in the state
court for Coosa County, Alabama.l? That suit was brought on behalf of the over 20
million people who have certain types of airbags in their motor vehicles. The law-
yers therein are asking that the court order that the design of those federally-man-
dated airbags be declared faulty. That court may be the ablest and the most con-
scientious in our judicial system. But from a federalism policy standpoint, this situa-
tion defies logic. Why should an Alabama state court tell 20 million people in all
50 states what kind of airbag that they may have in their cars? What business does
an Alabama state court have in presiding over this purportedly nationwide action
when fewer than 2 percent of the claimants are Alabama residents and none of the
out-of-state defendants even do business in the court’s district? That Alabama court
is accountable only to the 11,000 residents of the county that elects the court. Nev-
ertheless, if counsel in that case have their way, that court will be dictating national
airbag policy.

Under the current situation, procedural class action law has also been federalized
to a large extent—in the same perverse way. Even though only a minority of state
courts are routinely failing to exercise sound judicial judgment on class action
issues, those courts have become magnets for a wildly disproportionate share of the
interstate class actions that are being filed. In short, attorneys file their class ac-
tions in the minority of courts that are most likely to have a “laissez-faire” attitude
toward the class device. That distinct minority of state courts are essentially setting
the national norm; they are effectively dictating national class action policy.

141n the trial court, the action is captioned Snider v. State Farm Mut. Auto. Ins. Co., No. 97—
L-114 (Ill. Cir. Ct., Williamson County).

15 See Insurance Indus. Litig. Reporter, April 1, 1998, at 18 (noting that the Illinois Supreme
Court had denied petitions to halt the action).

16 See Speroni v. State Farm Mut. Auto. Ins. Co., 119 S. Ct. 276 (1998).

17This lawsuit is captioned Smith v. General Motors Corp., et al., Civ. A. No. 97-39 (Cir. Ct.
Coosa County, Ala.). Although the trial court initially certified a nationwide class in this action
before the defendants were even served, the court subsequently lifted that order.
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The new Class Action Watch testimony (discussed previously) tends to confirm
this observation. But anyone doubting that this phenomenon is occurring need look
no further than the testimony of Dr. John B. Hendricks at the March 1998 House
hearing. He offered a docket study of state court class actions in one jurisdiction
showing (a) that class actions had become disproportionately large elements of the
dockets of some county courts, (b) that many of the class actions were against major
out-of-state corporations lacking any connection with the forum county, and (c) that
the proposed classes in those cases typically were not limited to in-state residents
and often encompassed residents of all 50 states. Dr. Hendricks identified one state
court judge who had granted class certification in 35 cases over the preceding two
years. As Dr. Hendricks stated, “[t]hat’s a huge number of cases when one considers
that during 1997, all 900 federal district court judges in the United States combined
certified a total of only 38 cases for class treatment.” The study failed to uncover
any instance in which that judge had ever denied class certification. Clearly, that
court alone was playing a radically disproportionate role in setting national class
action policy.18

II. S. 353 Is A Modest, Well-Reasoned Answer To The State Court Class Action Crisis

From the record now before Congress, one could develop strong support for far
reaching (some would say “radical”) responses to the state court class action crisis.
For example, Congress could enact federal legislation simply prohibiting state courts
from using the class action device at all. Or Congress could perform major surgery
on the class device itself (e.g., change procedural rules to allow class actions to be
used only to pursue injunctive relief (not monetary damages) and thereby eliminate
the economic incentives that encourage abuse of the device).

Instead, S. 353 takes a middle-of-the-road course, proposing very modest changes.
Nevertheless, its multi-pronged approach should be effective in addressing many of
the most serious class action problems that have been identified.

A. PROVISIONS EXPANDING FEDERAL JURISDICTION

At the March 1998 House hearing, the witnesses were asked their views about
a suggestion that the state court class action crisis could be quelled by expanding
federal diversity jurisdiction to accommodate more class actions with interstate im-
plications:

¢ Prof. Susan Koniak, a member of the faculty at the Boston University Law

School who described herself as being from the “plaintiffs’ bar,” responded that
expanding federal jurisdiction over class actions would be

a good idea. There’s the polybutylene pipe case, which is one of the biggest class

actions, was in Union City, Tennessee, in the state court, where no one could

get there, you couldn’t fly in to object. And that’s common. Often these [state]

courts are picked, and they are in the middle of nowhere. You can’t have access

1;10 theigdocuments and I don’t think it’s a full answer, but I think it should be
one.

¢ Former U.S. Attorney General Dick Thornburgh concurred, noting that

[m]ost of the complaints that arise out of alleged inequitable treatment in these
suits in state courts are in states where the judges are elected, and must * * *
depend on contributions which come from potential party litigants.

He stated that an expansion of federal jurisdiction over class actions is warranted
because “federal courts have shown a much greater propensity to bring some sen-
sible adjudication to the creation of classes and the progress of class cases.” 20

e In her prepared oral remarks, Elizabeth Cabraser, a leading plaintiffs’ class ac-
tion attorney, opined that

much of the confusion and lack of consistency that is currently troubling practi-
tioners and judges and the public in the class action area could be addressed
through the exploration, the very thoughtful exploration, of legislation that
would increase federal diversity jurisdiction, so that more class action litigation
could be brought in the federal court. Not because the federal courts necessarily

18The Alabama Supreme Court has recently issued several rulings that may dampen this be-
havior. But when such action is taken in one state, counsel simply move the class action show
(tio another jurisdiction where the courts have shown a lax attitude toward regulating the class

evice.

19See Federal News Service Transcript, Mass Torts and Class Actions: Hearing before the
Subcomm. on Intellectual Property and the Courts, House Comm. on the Judiciary (March 9,
1998), at 19 (“FNS Transcript”).

20]d. at 19-20.
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have superior judges, but because the federal courts have nationwide reach;
they have the statutory mechanisms that they need to manage this litigation,
so litigation can be transferred and coordinated in a single forum.2!

¢ Both Mr. Martin and Mr. John Frank indicated their support for expanding fed-
eral diversity jurisdiction over purported class actions. And Mr. McGoldrick con-
cluded the inquiry by telling the Subcommittee:

[Ylou have heard [today] from professors, from plaintiff’'s lawyers, from defense
lawyers, from consumer representatives, from business people, from a whole
range. And it is striking to me that those of us who frequently disagree—my
friend Ms. Cabraser and I frequently disagree—but you’ve heard from everyone
the notion that diversity jurisdiction, increasing the ambit of it to permit class
actions, is a good idea. And it seems to me that that’s something this committee
should weigh heavily in its deliberations.22

S. 353 embraces the simple, elegant response to the state court class action crisis
considered by this diverse group of witnesses—a correction of the fact that federal
courts lack jurisdiction to adjudicate interstate class actions, lawsuits that typically
involve millions of dollars in dispute among thousands of parties residing in mul-
tiple jurisdictions. That change would aid resolution of the current state court class
action crisis by eliminating restrictions that have forced both unnamed class mem-
bers and defendants to have their claims heard before some tribunals that are ill-
equipped to handle complex litigation and otherwise less vigilant about due process
rights. Further, as Ms. Cabraser noted at the March 1998 House hearing, the
change would make available in most class actions the “statutory mechanisms” that
federal courts (but not state courts) may wield “to manage [class] litigation,” so that
overlapping, competing class actions “can be transferred and coordinated in a single
forum.”23 And most importantly, the change would contribute to greater uniformity
in the standards for deciding whether a controversy may be afforded class treat-
ment.

As drafted in S. 353, this solution would be implemented without undesirable
side-effects. The bill would not alter any party’s substantive legal rights. The bill
would not permit removal of truly local disputes; such matters would remain within
the exclusive purview of the relevant state courts. And the bill would not preempt
state courts’ authority to hear class actions of any sort; if the parties prefer to liti-
z(églate a particular interstate class action before an appropriate state court, they may

0 So.

The jurisdictional changes envisioned in S. 353 are entirely consistent with the
current concept of federal diversity jurisdiction. At present, the statutory “gate-
keeper” for federal diversity jurisdiction—28 U.S.C. §1332—essentially allows invo-
cation of diversity jurisdiction in cases that are large (in terms of the “amount in
controversy”) and that have interstate implications (in terms of involving citizens
from multiple jurisdictions). By nature, class actions typically fulfill these require-
ments. Because they normally involve so many people and so many claims, class ac-
tions invariably put huge sums into dispute and implicate parties from multiple ju-
risdictions. Yet, because section 1332 was originally enacted before the rise of the
modern day class action, it did not take account of the unique circumstances pre-
sented by class actions. As a result, that section, as a technical matter, tends to ex-
clude class actions from federal courts.24 That technical omission would be corrected
by S. 353.

21]d. at 33-34.

22]d. at 42.

23 See 28 U.S.C. 81407 (statute providing for transfer and consolidation of actions through
multidistrict litigation mechanism).

24 At present, class actions not presenting federal questions often may not be brought in or
removed to federal courts under diversity jurisdiction theories because of two U.S. Supreme
Court decisions interpreting section 1332. First, in Snyder v. Harris, 394 U.S. 332, 340 (1969),
the Court ruled that in determining whether the parties satisfied the diversity prerequisite, a
court should look only to the named parties (ignoring the unnamed class members). That ruling
allows class proponents to avoid federal diversity jurisdiction by naming as plaintiffs parties
who are non-diverse with a defendant, even though a significant number of the unnamed class
members (if not the vast majority of class members) do not share the defendant’s citizenship.
Second, in Zahn v. International Paper Co., 414 U.S. 291 (1973), the Court held that the
“amount in controversy” requirement in section 1332 is satisfied in a purported class action only
if each and every member of the purported class is shown separately to satisfy the jurisdictional
amount threshold (presently $75,000). That ruling means that even though class actions invari-
ably are huge controversies, involving millions (or billions) of dollars of claimed damages, they
cannot be heard in federal court. For example, an action involving 100,000 class members may

Continued
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S. 353 would make this correction by amending 28 U.S.C. §1332 (the diversity
jurisdiction statute) to extend federal diversity jurisdiction to cover any class action
(w1th an aggregate amount in controversy in exceeding $75,000) in which there ex-
ists “partial diversity” between plaintiffs (including all unnamed members of any
plaintiff class) and defendants, an approach wholly consistent with Article III of the
Constitution.25 This expanded jurisdiction, however, would not encompass disputes
that are not interstate in nature—cases in which a class of citizens of one state sue
one or more defendants that are citizens of that same state would remain subject
to the exclusive jurisdiction of state courts. Further, federal courts would be re-
quired to abstain from hearing certain local cases and state action cases. Thus, con-
trary to what has been argued by some critics, the bill would not move all class ac-
tions into federal court. Consistent with existing diversity jurisdiction precepts, it
would preserve exclusively to state court jurisdiction what are primarily local con-
troversies.

The amendments also would facilitate the removal to federal court of any pur-
ported class action that falls within the additional grant of federal diversity jurisdic-
tion over class actions described above. The bill would not change the existing diver-
sity jurisdiction removal procedures applicable to purported class actions, save for
three exceptions intended to correct some of the tactics used by counsel to avoid fed-
eral jurisdiction over interstate class actions.26 In addition, the bill would authorize
unnamed class members (not just defendants) to remove cases. This even-handed
change would allow class members to move cases to federal court (within a reason-
able time after notice is given) if they are concerned that the state court has not
or will not adequately protect the absent class members’ interests.

To avoid leaving before federal courts controversies not warranting the attention
of the federal judiciary, the legislation would require a federal court to dismiss any
case (that is in federal court solely due to the expanded diversity jurisdiction provi-
sions) that it has determined may not be afforded class treatment. However, the bill
specifies that an amended action may be refiled in state court. Further, the bill also
protects the interests of the unnamed class members by specifying that federal toll-
irllg law will apply to the limitations periods on the claims asserted in the failed
class action.

B. THE NOTICE PROVISIONS

The bill contains provisions (a) requiring that any formal, court-ordered notice to
the class contain a “short summary written in plain, easily understood language”

put millions of dollars at stake, but it would not be subject to federal jurisdiction unless each
class member had $75,000 at issue or a total of $7.5 billion for the purported class!

25 See, e.g., State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523, 530-31 (1967) (“in a variety
of contexts, [federal courts] have concluded that Article III poses no obstacle to the legislative
extension of federal jurisdiction, founded on diversity, so long as any two adverse parties are
not co-citizens”). In State Farm, the Court noted that the concept of “minimal diversity” provid-
ing the basis for diversity jurisdiction in the class action context had already been discussed
in Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921). On several subsequent occasions,
the Court has reiterated its view that permitting the exercise of federal diversity jurisdiction
where there is less than complete diversity among the parties is wholly consistent with Article
II1. See, e.g., Carden v. Arkoma Associates, 494 U.S. 185, 199-200 (O’Connor, J., dissenting)
(“Complete diversity * * * is not constitutionally mandated.” ”); Newman-Green, ‘Inc. v. Alfonzo-
Larrian, 490 U.S. 826 (1989) (“The complete diversity requirement is based on the diversity
statute, not Article III of the Constitution.”); Owen Equipment & Erection Co. v. Kroger, 437
U.S. 365 (1978) (“It is settled that complete diversity is not a constitutional requirement.”); Sny-
der v. Harris, 394 U.S. 332, 340 (1969) (in a class action brought under Fed. R. Civ. P. 23, only
the citizenship of the named representatives of the class is considered, without regard to wheth-
er the citizenship of other members of the putative class would destroy complete diversity).

26 First, the legislation would amend 28 U.S.C. §1441(b) to confirm defendants’ ability to re-
move all purported class actions qualifying for federal jurisdiction under the revised section
1332 (as discussed above) regardless of the state in which the action was originally brought.

Second, 28 U.S.C. §1446(b) would be amended to provide that a defendant could remove a
putative class action at any time (even at a date more than one year after commencement of
the action), so long as the action is removed within 30 days after the date on which the defend-
ants may first ascertain (through a pleading, amended pleading, motion order or other paper)
that the action satisfies the jurisdictional requirements for class actions (as set forth in the pro-
posed section 1332(b)). This provision is intended to prevent parties from filing cases as individ-
ual actions and then recasting them as purported class actions (or as broader class actions) after
the one-year deadline for removal has passed.

Third, S. 353 would amend 28 U.S.C. §1446(a) to allow any class action defendant to remove
an action. At present, an action typically may be removed only if all defendants concur. This
provision is intended to address situations in which local defendants with little at risk or de-
fendants “friendly” to the named plaintiffs may preclude other defendants with substantial expo-
sure from gaining access to federal court.
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and (b) otherwise detailing the required contents of such notices. Further, the bill
requires that the Attorney General of the United States and the attorneys general
of any states in which class members reside be notified of any proposed class action
settlement. As noted above, many state courts have not been vigilant about protect-
ing the rights of unnamed class members, particularly those with claims that argu-
ably may be more significant than the claims of the average class member. Further,
some courts have not adequately balanced attorney compensation with what has
been achieved for the class.

Many of these problems will be alleviated if the federal courts are allowed to hear
more interstate class actions. However, expanding public awareness of proposed
class actions and proposed settlements thereof will lessen the possibility that class
actions will injure the unnamed class members that they are intended to benefit.

C. ATTORNEY’S FEES PROVISIONS

As was detailed previously, attorney’s fees are the root cause of the tidal wave
of class actions that we are experiencing and of the most serious class action abuses
that we are seeing. S. 353 would limit such fees to a “reasonable percentage of the
amount of” (a) damages actually paid to the class, (b) future financial benefits to
the class attributable to the cessation of alleged improper conduct, and (c) costs ac-
tually incurred by defendants in complying with terms of any order or agreement.
Reasonable lodestar fees will be available in any event.

These are very modest fee limitations. They do not address the fact “percentage
of fund” fee awards in class actions are usually wholly unwarranted. Allowing plain-
tiffs’ counsel to receive a significant percentage of the recovery in an individual law-
suit might be justified as bearing some relationship to the amount that an attorney
legitimately should expect for prosecuting the claim (particularly when the attorney
and his/her client presumably have agreed on the percentage). But a major purpose
of a class action device is to achieve efficiencies—to prosecute large numbers of
claims simultaneously with substantially reduced effort for all involved. Thus, coun-
sel prosecuting a class action cannot reasonably expect a substantial percentage of
whatever fund is created as a result of prosecuting a whole class of claims—there
must be a substantial discount reflecting the efficiency of the class exercise. Other-
wise, counsel are receiving a major, totally unjustifiable windfall.

In short, if enacted, the attorney’s fees provisions in S. 353 will not substantially
slow the engine driving class action growth. However, the bill’s provisions are mod-
est steps in the right direction. They do have the potential to curtail some of the
more egregious fee abuses, especially the tendency by some counsel to claim fees on
the basis of theories of speculative, amorphous benefits to the class.

II1. Conclusion

Thank you again for the opportunity to comment on S. 353. I respectfully urge
the Subcommittee to recommend the bill favorably to the full Judiciary Committee.

Senator GRASSLEY. Thank you very much for your testimony.

The Senator from Alabama, would you lead off?

Senator SESSIONS. Thank you.

Mr. Morrison, you talked about lawyers not talking to their cli-
ents in these cases. They don’t know who they are. When I was at-
torney general, there was an election contest actually involving the
very justice I just mentioned who made that closing argument be-
fore he was president of the Alabama Trial Lawyers Association.
But at any rate, the lead plaintiff on the case was dead for 6
months. They filed a class action in the name of only one plaintiff,
as I recall, so obviously they hadn’t been consulting with their cli-
ent. And there is just no pattern of that.

Mr. MORRISON. There is no pattern.

Senator SESSIONS. I mean, the lawyers take over the case, and
it is their case and they run it and there is no input from the cli-
ent.

Mr. MoORRISON. That is right, exactly, Senator Sessions, and that
is how you get coupon settlements, $.08 settlements, future vague
medical monitoring settlements. Those aren’t about the health and
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welfare and well-being of so-called victims. Those are about the en-
trepreneurial litigator cashing out. In essence, what many lawyers
have found—and let’s just call a spade a spade—is that having a
class action is better than having a “dot com” company go public
in these days. That is what it is all about.

Senator SESSIONS. Big money, that is for sure.

I would like to ask you, Mr. Beisner, about this power. I remem-
ber back in law school, Dean Harrison used to ask a question: in
the conflict of laws, may the isle of Tobago bind the whole world?
Can a county in Chicago actually do this, a county court, in effect,
under our system of respect for verdicts in many cases, be able to
do that?

Mr. BEISNER. My understanding, although I am not involved in
the case, is that this is going to happen. The Illinois Supreme
Court has declined to intervene, and indeed the parties involved
took the issue to the U.S. Supreme Court, which also declined to
intervene. So it is going to happen.

Senator SESSIONS. Under the current state of law, this complex
public policy question will be decided by a county court in Illinois?

Mr. BEISNER. That is correct.

Senator SESSIONS. With regard to the question of the mass tort,
this is something I am not sure I can articulate the difference.
What is the difference in the problem that we as policymakers deal
with when you have a breast implant-type situation, which I guess
was filed as a class action—or let’s take asbestos that was not. Is
there a distinction here?

Mr. BEISNER. Well, I think that if you are talking about the dif-
ference between mass torts and the use of class actions in that con-
text and class actions generally—and I don’t want to over-general-
ize here, but I think the main difference is that frequently or most
often in a mass tort situation, you have people who are saying I
have been injured in some way. You often in those cases have the
sorts of people who may well go to a lawyer and say, I have a prob-
lem, would you please try to find a remedy here.

These are claims that at least to some extent are going to be filed
and are going to be part of the system anyway, and the challenge
to the courts in those circumstances is how are we going to process
those. When you are talking about non-mass tort class actions, I
think you are often there getting more into the arena of lawyer-
manufactured cases. Those are the instances where the claim is
probably most apparent only in the mind of the lawyer who
brought the case and where the vast majority of people out there
probably don’t care a whit about whether this claim is asserted.

Senator SESSIONS. Now, asserted that you have 60 or 100 cases
like this. Are you serious? I mean, you personally are working on
100 cases?

Mr. BEISNER. Yes.

Senator SESSIONS. Give me an example of what you are talking
about, the kind of litigation.

Mr. BEISNER. I can give you an example of one which is in your
home State of Alabama, in Coosa County, to be straightforward
about that. And this is a case

Senator SESSIONS. I don’t think that was one of the six counties.

Mr. BEISNER. No, it is a different one.
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Senator SESSIONS. But it is not much bigger than those.

Mr. BEISNER. It was a class action involving well over 20 million
in all 50 States, and it is basically anybody who has an airbag in
their vehicle. And they brought this lawsuit against GM, Chrysler
and Ford, and they are basically asking that GM, Chrysler and
Ford send back $500 to all of these people because they claim the
airbag is defective in those vehicles.

So what you have there is the potential that in this one court,
where the judge has been elected by the 11,000-or-so residents of
Coosa County, he will be presiding over this multi-billion-dollar
trial, if the judge decides to go forward with it, deciding whether
or not basically everybody’s airbag out there is defective. And, in-
defzd, that judge and that court will be setting our Federal airbag
policy.

Senator SESSIONS. Well, I think that is extraordinary, and it does
raise serious questions. I think those are the kinds of decisions that
may—well, let me ask you, it didn’t get in Coosa county because
the plaintiffs and the defendants somehow agreed that this would
be }? good place to try it? One party got to select the county, is that
right?

Mr. BEISNER. That is correct.

Senator SESSIONS. So, presumably, they searched all over to find
the county they wanted to file in. They could have filed it in any
county virtually in the United States?

Mr. BEISNER. That is correct, and we attempted to remove it to
Federal court because none of the auto company defendants really
do any business—there aren’t even any auto dealers in that county.
But because they named as a defendant an auto dealer in Ala-
bama, we were unable to remove that case to Federal court.

Senator SESSIONS. Mr. Chairman, that is a dramatic statement.
What he has said is, as I understand it—correct me if I am
wrong—this statement that you have a right to remove is really a
hollow thing because you can almost always in a case like this add
a non-diversity defendant.

Mr. BEISNER. And I could assure you the auto dealer who was
named in that lawsuit didn’t have a great deal to do with how the
airbag in those vehicles was designed.

Senator SESSIONS. But because he was a defendant, there was
not complete diversity?

Mr. BEISNER. That is correct.

Senator SESSIONS. Mr. Morrison, how do you see that as a policy?

Mr. MORRISON. Senator, as a policy what is happening is sham
defendants, fraudulent defendants, are being joined in to prevent
removal to Federal court. And I was struck earlier when the testi-
mony of the Justice Department was finished and you were asking
questions about the six counties in your State. If you had those
same six counties and you had an extraordinarily high incidence of
cancer, the public would want you to look into it and figure out
what was going on.

What you have is the legal equivalent of a high incidence of can-
cer in those six counties because people are self-selecting those
counties, designing lawsuits to stay in those counties, and taking
the class actions in those specific counties. Alabama is not the only
place. I could name counties just about in every State where there
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is a friendly jurist or a friendly loosening of the rules that takes
place, where people will design the case to stay before that judge,
get it certified, get the blackmail settlement and basically go public
with the attorneys’ fees.

Senator SESSIONS. I understood it, I think, but I did not really
comprehend the depth of it that a plaintiff who has got an action
in every airbag in America can search the whole United States to
find the single county where there may be only one judge that he
knows is favorable and bring the lawsuit there and get a verdict
that binds the world. It is really pretty dramatic and I appreciate
you sharing that with us.

Senator GRASSLEY. I will start with Mr. Morrison. I have just got
a couple of short questions. Both the Justice Department and Pro-
fessor Daynard have suggested that if this bill is passed, some peo-
ple will not get their day in court. Are they right?

Mr. MORRISON. No, sir. I couldn’t disagree more with that sug-
gestion. This bill—and I think the genius of the bill is it doesn’t
have anything to do with the substantive rights of the individual.
It doesn’t change that individual’s rights. If the individual has a
claim under South Carolina law, my home State, or a claim under
Michigan law, where I grew up, then that claim still exists and
they have the right to pursue that claim vigorously in the Federal
court, with full respect for that substantive law, or in the State
court if that is the appropriate place for it and it is an appropriate
State class action.

Moreover, the door is not slammed. I think Professor Frank said
it best. There are plenty of class actions that are, in fact, local class
actions. A local water pollution case, a local water rights case, a
local case against a county or a tax assessor where something has
gone wrong—those are local State class actions and should be
brought.

This bill does nothing to diminish the substantive legal rights of
one human being. What it does allow for is a fair adjudication of
those rights in an appropriate forum. What it does allow for is the
removal of interstate class actions. That is all it does. It is a very
modest proposal with no damage to alleged victims.

Senator GRASSLEY. Mr. Beisner, your comments?

Mr. BEISNER. I am not sure there is much I can add to what Mr.
Morrison said, but I think that one of the things we need to recog-
nize is that the reason why in Federal courts, as Professor Daynard
was suggesting earlier, some class actions are not certified is be-
cause frankly in a lot of instances the plaintiffs’ counsel become
over-ambitious with what they are doing. They try to mix together
people whose claims really aren’t common, and the Federal courts
have been calling counsel on that and saying we are not going to
allow you to do that.

Frankly, that is the issue that I think is presented in a lot of
these cases. I think that if the classes are properly crafted, that
issue would not exist. And so to suggest that State courts are al-
lowing classes Federal courts are not, I don’t think is a fair com-
parison. I think that the problem is that the Federal courts are be-
ginning to say you have got to craft these classes more carefully,
and they are right from a due process standpoint.
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Senator GRASSLEY. Mr. Beisner, let me ask you, the Justice De-
partment, as you heard, suggests that the passage of the diversity
removal provisions in the bill would somehow infringe on the State
courts’ ability to offer redress to their citizens. Is that accurate?

Mr. BEINSER. Again, I think the answer to that question really
goes back to what Mr. Morrison was saying earlier. It will not pre-
vent States from providing redress. Substantive law would not be
affected by this bill. States may pass whatever statutes they wish
to provide remedies for whatever sort of wrongdoing may exist out
there. This won’t affect that in the least.

Senator GRASSLEY. I thank you all for coming today. I think that
this hearing has shown that there is a real problem with class ac-
tions. I think the Senator from Alabama has been impacted very
heavily by this testimony, and I think that we should move forward
with our bill to address this phenomenon. I think that fundamental
fairness demands it, and I look forward to working with other Sen-
ators on the Judiciary Committee and with Senator Kohl and oth-
ers to make this bill a reality. And I receive in advisement the sug-
gestions of people today, the witnesses that we have had who have
been willing to help as well.

Thank you all very much. The subcommittee is adjourned.

[Whereupon, at 4:02 p.m., the subcommittee was adjourned.]
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PROPOSED LEGISLATION

106TH CONGRESS
1ST SESSION S. 353

To provide for class action reform, and for other purposes.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 3, 1999
Mr. GRASSLEY (for himself, Mr. KOHL, and Mr. THURMOND) introduced the
following bill; which was read twice and referred to the Committee on the
Judiciary

A BILL

To provide for class action reform, and for other purposes.

b—

Be 1t enacted by the Senate and House of Representa-
tives of the [ nited States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Class Action Fairness
Act of 1999
SEC. 2. NOTIFICATION REQUIREMENT OF CLASS ACTION

CERTIFICATION OR SETTLEMENT.

(a) IN GENERAL.

Part V of title 28, United States

NeRe > T, B N O B S

Code, is amended by inserting after chapter 113 the fol-

—
o

lowing new chapter:

(141)
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“CHAPTER 114—CLASS ACTIONS

“Sec.
“1711. Definitions.
“1712. Application.

“1713. Notification of class action certifications and settlements.
“1714. Limitation on attorney’s fees in class actions.

“§1711. Definitions
“In this chapter the term—

“(1) ‘class’ means a group of persons that com-
prise parties to a civil action brought by 1 or more
representative persons;

“(2) ‘class action’ means a civil action filed pur-
suant to rule 23 of the Federal Rules of Civil Proce-
dure or similar State rules of procedure authorizing
an action to be brought by 1 or more representative
persons on behalf of a class;

“(3) ‘class certification order’ means an order
issued by a court approving the treatment of a civil
action as a class action;

“(4) ‘class member’ means a person that falls
within the definition of the class;

“(5) ‘class counsel’ means the attorneys rep-
resenting the class in a class action;

“(6) ‘plaintiff class action’ means a class action
in which class members are plaintiffs; and

“(7) ‘proposed settlement’ means a settlement

agreement between or among the parties 1 class

*8 353 IS
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action that 1s subject to court approval before the
settlement becomes binding on the parties.
“§ 1712. Application
“This chapter shall apply to—
“(1) all plaintiff class actions filed in Federal
court; and
“(2) all plaintiff class actions filed in State
court in which—
“(A) any class member resides outside the
State in which the action is filed; and
“(B) the transaction or occurrence that
gave rise to the class action occurred in more
than 1 State.
“§ 1713. Notification of class action certifications and
settlements
‘“(a) Not later than 10 days after a proposed settle-
ment in a class action is filed in court, class counsel shall
serve the State attorney general of each State in which
a class member resides and the Attorney General of the
United States as if such attorneys general and the Depart-
ment of Justice were parties in the class action with—
“(1) a copy of the complaint and any materials
filed with the complaint and any amended com-
plaints (except such materials shall not be required

to be served if such materials are made electronically
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available through the Internet and such service in-
cludes notiece of how to electronically access such
material);

“(2) notice of any scheduled judicial hearing in
the class action;

“(3) any proposed or final notification to class
members of—

“(A)(1) the members’ rights to request ex-
clusion from the class action; or

“(i1) if no right to request exclusion exists,
a statement that no such right exists; and

“(B) a proposed settlement of a class ac-
tion;

“(4) any proposed or final class action settle-
ment;

“(5) any settlement or other agreement contem-
poraneously made between class counsel and counsel
for the defendants;

“(6) any final judgment or notice of dismissal;

“(T)(A) if feasible the names of class members
who reside in each State attorney general’s respec-
tive State and the estimated proportionate claim of
such members to the entire settlement; or

“(B) if the provision of information under sub-

parég'raph (A) is not feasible, a reasonable estimate
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of the number of class members residing in each at-
torney general’s State and the estimated propor-
tionate claim of such members to the entire settle-
ment; and
(8) any written judicial opinion relating to the
materials deseribed under paragraphs (3) through
(6).
“(b) A hearing to consider final approval of a pro-
posed settlement may not be held earlier than 120 days
after the date on which the State attorneys general and
the Attorney General of the United States are served no-
tice under subsection (a).
“(e) Any court with jurisdiction over a plaintiff class
action shall require that—
“(1) any written notice provided to the class
through the mail or publication in printed media
contain a short summary written in plain, easily un-
derstood language, describing—
“(A) the subject matter of the class action;
“(B) the legal consequences of being a

member of the class action;
“(C) the ability of a class member to seek
removal of the class action to Federal court if—
“(1) the action is filed in a State

court; and
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“(il) Federal jurisdiction would apply
to such action under section 1332(d);

“(D) if the notice is informing class mem-

bers of a proposed settlement agreement—

“(i) the benefits that will acerue to
the class due to the settlement;

“(ii) the rights that class members
will lose or waive through the settlement;

“(i11) obligations that will be imposed
on the defendants by the settlement;

“(iv) the dollar amount of any attor-
ney’s fee class counsel will be seeking, or
if not possible, a good faith estimate of the
dollar amount of any attorney’s fee class
counsel will be seeking; and

“(v) an explanation of how any attor-
ney’s fee will be calculated and funded,
and

‘“(E) any other material matter; and

“(2) any notice provided through television or

radio to inform the class members of the right of

each member to be excluded from a class action or

a proposed settlement, if such right exists, shall, in

plain, easily understood langnage—
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7
“(A) describe the persons who may poten-
tially become class members in the class action;
and
“(B) explain that the failure of a person
falling within the definition of the class to exer-
cise such person’s right to be excluded from a
class action will result in the person’s inclusion
in the class action.

“(d) Compliance with this seetion shall not provide
immunity to any party from any legal action under Fed-
eral or State law, including actions for malpractice or
fraud.

“(e)(1) A class member may refuse to comply with
and may choose not to be bound by a settlement agree-
ment or consent decree in a class action if the class mem-
ber resides in a State where the State attorney general
has 1ot been provided notice and Iﬁaterials under sub-
section (a).

“(2) The rights created by this subsection shall apply
only to class members or any person acting on a eclass
member’s behalf, and shall not be construed to limit any
other rights affecting a class member’s participation in the
settlement.

“(f) Nothing in this section shall be construed to im-

pose any obligations, duties, or responsibilities upon State
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attorneys general or the Attorney General of the United
States.
“§1714. Limitation on attorney’s fees in class actions

‘“(a) In any class action, the total attorney’s fees and
expenses awarded by the court to counsel for the plaintiff
class may not- exceed a reasonable percentage of the
amount of—

“(1) any damages and prejudgment interest ac-
tually paid to the class;

“(2) any future financial benefits to the class
based on the cessation of alleged improper conduct
by the defendants; and

(3) costs actually incurred by all defendants in
complying with the terms of an injunctive order or
settlement agreement.

“(b) Notwithstanding subsection (a), to the extent
that the law permits, the court may award attorney’s fees
and expenses to céunsel for the plaintiff class based on
a reasonable lodestar calculation.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—
The table of chapters for part V of title 28, United States
Code, is amended by inserting after the item relating to

chapter 113 the following:

“114. Class Actions .............. ettt 1711”.
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SEC. 3. DIVERSITY JURISDICTION FOR CLASS ACTIONS.

Section 1332 of title 28, United States Code, is
amended—

(1) by redesignating subsection (d) as sub-
section (e); and

(2) by inserting after subsection (e) the follow-
ing:

“(d)(1) In this subsection, the terms ‘class’, ‘class ac-
tion’, and ‘class certification order’ have the meanings
given such terms under section 1711.

“(2) The district courts shall have original jurisdie-
tion of any civil action where the matter in controversy
exceeds the sum or value of $75,000, exclusive of interest
and costs, and is a class action in which—

“(A) any member of a class of plaintiffs is a
citizen of a State different fromn any defendant;

“(Bj any member of a lass of plaintiffs is a
foreign state or a citizen or subject of a foreign state
and any defendant is a citizen of a State; or

“(C) any member of a class of plaintiffs is a
citizen of a State and any defendant is a foreign
state or a citizen or subject of a foreign state.

“(3) The district court shall abstain from hearing a
civil aetion described under paragraph (2) if—

“(A)(i) the substantial majority of the
members of the proposed plaintiff class are citi-
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zens of a single State of which the primary de-
fendants are also citizens; and

“(i1) the claims asserted will be governed
primarily by the laws of that State; or

“(B) the primary defendants are States,
State officials, or other governmental entities
avainst whom the district eourt may be fore-
closed from ordering relief.

“(4) v any eclass action, the claims of the individual
members of any class shall be aggregated to determine
whether the matter in controversy exceeds the sum or
value of 375,000, exclusive of interest and costs.

“(5) This subsection shall apply to any class action
before or atter the entry of a eclass certification order by
the court.

H(6)(A) A distriet court shall dismiss, or, if after re-
moval, strike the class allegations and remand, any civil
action if—

(1) the action is subject to the jurisdiction of
the conrt solely under this subsection; and

“(i1) the court determines the action may not
proceed as a class action based on a failure to sat-
isfy the conditions of rule 23 of the Federal Rules

of (ivil Procedure.
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“(B) Nothing in subparagraph (A) shall prohibit
plaintiffs from filing an amended class action in Federal
or State court.

“(C) Upon dismissal or remand, the period of limita-
tions for any claim that was asserted in an action on be-
half of any named or unnamed member of any proposed
class shall be deemed tolled to the full extent provided
under Federal law.

“(7) Paragraph (2) shall not apply to any class ac-
tion, regardless of which forum any such action may be
filed in, ihvolving any claim relating to—

“(A) the internal affairs or governance of a cor-
poration or other form of entity or business associa-
tion arising under or by virtue of the statutory, com-
mon, or other laws of the State in which such cor-
poration, entity, or business association is incor-
porated (in the case of a corporation) or organized
(in the case of any other entity); or

“(B) the rights, duties (including fiduciary du-
ties), and obligations relating to or created by or
pursuant to any security (as defined under section
2(a)(1) of the Securities Act of 1933 or the rules

and regulations adopted under such Aect).”.
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SEC. 4. REMOVAL OF CLASS ACTIONS TO FEDERAL COURT.

(a) IN GENERAL.—Chapter 89 of title 28, United
States Code, is amended by adding after section 1452 the
following:

“§ 1453. Removal of class actions

“(a) In this section, the terms ‘class’, ‘class action’,
and ‘class member’ have the meanings given such terms
under section 1711.

“(b) A class action may be removed to a district court
of the United States in accordance with this chapter, ex-
cept that such action may be removed—

“(1) by any defendant without the consent of
all defendants; or
“(2) by any plaintiff class member who is not

a named or representative class member without the

consent of all members of such class.

“(e) This section shall apply to any class action be-
fore or after the entry of any order certifying a class.

“(d) The provisions of section 1446 relating to a de-
fendant removing a case shall apply to a plaintiff removing
a case under this section, except that in the application
of subsection (b) of such section the requirement relating
to the 30-day filing period shall be met if a plaintiff class
member files notice of removal within 30 days after receipt
by such class member, through service or otherwise, of the
initial written notice of the class action.

*S 353 IS
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“(e) This section shall not apply to any class action,
regardless of which forum any such actibn may be filed
in, involving any claim relating to—

“(1) the internal affairs or governance of a cor-
poration or other form of entity or business associa-
tion arising under or by virtue of the statutory, com-
mon, or other laws of the State in which such cor-
poration, entity, or business association is incor-
porated (in the case of a corporation) or organized
(in the case of any other entity); or

“(2) the rights, duties (including fiduciary du-
ties), and obligations relating to or created by or
pursuant to any security (as defined under section
2(a)(1) of the Securities Act of 1933 or the rules
and regulations adopted under such Act).”.

(b) REMOVAL LIMITATION.—Section 1446(b) of title
28, United States Code, is amended in the second sentence
by inserting “(a)” after “‘section 1332”.

(¢) TECHNICAL AND CONFORMING AMENDMENTS.—
The table of sections for chapter 89 of title 28, United
States Code, is amended by adding after the item relating
to section 1452 the following:

1453. Removal of class actions.”.
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5. REPRESENTATIONS AND SANCTIONS UNDER RULE

11 OF THE FEDERAL RULES OF CIVIL PROCE-
DURE.

Rule 11(c) of the Federal Rules of Civil Procedure

1s amended—

(1) in the first sentence by striking ‘“‘may, sub-

~ ject to the conditions stated below,” and inserting

SEC.

“shall’;

(2) in paragraph (2) by striking the first and
second senteaces and inserting “A sanetion imposed
for violation of this rule may consist of reasonable
attorneys’ fees and other expenses incurred as a re-
sult of the violation, directives of a nonmonetary na-
ture, or an order to pay penalty into court or to a
party.”; and

(8) in paragraph (2)(A) by inserting before the
period “, althoﬁgh such sanctions may be awarded
against a party’s attorneys’”. ‘

6. EFFECTIVE DATE.

The amendments made by this Act shall apply to any

21 civil action commenced on or after the date of enactment

22 of this Aect.

«S 353 IS
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QUESTIONS AND ANSWERS

RESPONSES OF ELEANOR ACHESON

Questions from Senator Grassley:

Question 1: Ms. Acheson, in your oral testimmony you acknowledged - to a certain extent
— that there are abuses occurring in the class action area. You also acknowledged that
there are certain scenarios where class action lawsuits would be better brought in federal
court. Could you tell me what those are and why? On the other hand, what kinds of class
action lawsuits should stay in state court? Why?

Answer: As I noted in my written testimony, the Justice Department agrees with you that
there may be situations where class action lawsuits may be appropriately brought
in federal court regardless of the litigants’ citizenship. For example, lawsuits
arising from a single accident (such as an airplane crash) are likely candidates for
federal, as opposed to state, class actions. As noted in a recent letter to Chairman
Hyde, the Department supports legislation (HL.R. 967) that would create federal
jurisdiction for such cases. As the Working Group on Mass Torts observed in its
February 1999 report to the Chief Justice and Judicial Conference of the United
States, however, these new uses of federal class actions deserve further study. See

Report on Mass Tort Litigation 38, 67-70 (1999).

Question 2: At the hearing, you indicated that the Justice Department’s willingness to
work with the Subcommittee in crafting legislation that the Department could support to
address problems occurring in the class action area. Could you provide the
Subcommittee with specific changes and/or suggestions to our bill?

Answer: The Justice Department agrees with the sponsors of this bill that there have been
some instances of abuse of class actions in both the state and federal courts: those
instances include situations in which judges have approved settlements that
reward attorneys at the expense of class plaintiffs; defendants have been able to
play one nationwide class action against others in a “race to the bottom” for the
lowest settlement; and out-of-state (or, in federal court, out-of-District) plaintiffs
have been bound to settlements without receiving what many would consider
sufficient notice of their rights to “opt out.” We are willing to work with this
Subcommittee in fashioning legislation that would address these abuses.

As noted in my testimony, the Department does not believe that federalizing class
actions would solve the problems that currently affect class actions; indeed, those
same problems can and probably do occur in federal court. Federal judges might
still approve unfair settlements (and the anecdotal evidence suggests they have,
from time to time). Moreover, moving class actions to federal court would not
guarantee that out-of-district plaintiffs received any greater notice in federal court
than out-of-state plaintiffs do in state court.

There are a number of other possible solutions. First, we could consider ways to
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encourage state and federal judges to give class action certification, settlement,
and attorneys fees issues greater scrutiny. This would ensure that judges do not
approve settlements that are unfair to the parties involved. Second, we could
consider a provision requiring out-of-state plaintiffs to “opt in” affirmatively to a
state lawsuit before they could be bound by any resulting judgment. This proposal
would not only protect the rights of out-of-state, absent plaintiffs by ensuring that
they are bound only if they have actual notice (which they would need if they were
to “opt in”), but would also be likely to significantly reduce the number of
nationwide class actions, which will concomitantly reduce the ability of
defendants to engage in “reverse auctions” because the “competing” class actions
will not involve the same plaintiffs. Third, we could consider requiring class
plaintiffs in federal class actions to provide all class and settlement notices in
“plain English,” which could then be used as models for similar action in state
courts. We might also consider provisions to consolidate discovery when there
are multiple, state-based class actions or a “first-to-certify” rule that places all but
the first-certified class action on hold. Some of these proposals raise important
constitutional and policy-based questions, but the Department is open to working
with this Subcommittee through these challenging issues.

Question 3: | agree with Mr. Beisner’s testimony that there is a unique “federalism”
problem occurring within the current system — state courts are currently adjudicating
multistate plaintiff class action cases and making binding decisions for the nation. Don’t
you think that there is a problem with this? Shouldn’t the federal courts be making these
decisions rather than state courts? Don’t the interstate ramifications of these decisions
cause you concern?

Answer;

We agree with Mr. Beisner that there is a problem with state courts purporting to
bind nationwide classes of plaintiffs, but do not believe that letting federal courts
try these actions is a good solution. If our concern is to keep national policy-
making in the federal courts, then federalization is not the solution because federal
courts are no more able than state courts to set national policy — both are bound by
Supreme Court precedent to apply relevant state law to the class plaintiffs. our
concern is to limit the reach of state courts, federalization goes too far because it
restricts the ability of states to provide remedies to their own citizens. A better
way to prevent state courts from making binding decisions for nationwide classes
of plaintiffs, as we discussed above, would to be to require out-of-state plaintiffs
to “opt in” to state class actions. Under such a rule, the reach of state courts
would be limited to their in-state residents and out-of-state plaintiffs who
affirmatively join the class action.

Question 4: What is the Justice Department’s response to arguments made by Professor
Eltiot that there is sound constitutional basis for having interstate class actions brought in
federal court? Do you deny that interstate commerce and diversity concerns are
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overwhelming grounds to at least remove these kinds of cases to federal courts?

Answer:

The Department agrees with Professor Elliot that the Constitution does not
mandate either a rule of complete diversity or a rule of minimal diversity with
respect to class actions. The Department disagrees with him that “interstate class
actions,” which he seems to define as any class action invelving a plaintiff and a
defendant from different states, belong in federal court. For the reasons outlined
in the response to your third question, we do not believe that a lawsuit should be
adjudicated in federal court simply because it involves plaintiffs from different
states and affects interstate commerce, even if such a rule would be
constitutionally permissible. While the Constitution does not require maximum
diversity, the Constitution clearly contemplates a two-tiered system of government
— with the Supremacy Clause’s preemptive effect counter-balanced by the Tenth
Amendment’s protection of state sovereignty. Accordingly, we question whether
a policy of federalizing class actions brought by multi-state plaintiffs who could
have brought individual actions in their home States would be consistent with the
federalism values embodied in the Constitution.

Question 5: Do you believe that the Justice Department’s suggestion that Congress dictate
class action rule changes to the states is a better way to address problems with class
actions, rather than providing a federal forum for interstate class actions as an option, as
does our bill? Isn’t removal a far less intrusive way to deal with this issue? Isn’t it also
more consistent with notions of federalism?

Answer;

The Department does not suggest that Congress dictate class action rule changes
to the states. Doing so might raise constitutional issues under the Tenth
Amendment. Rather, we believe it would be more appropriate to modify the
federal notice rules, along the lines we suggested in the answer to your second
question, which could then be used as models for similar state rules. This model
rules approach would seem to be less intrusive than federalization of class actions,
which would deprive states of the ability to provide remedies in their own state
courts for their own citizens because many class actions involving numerous in-
state plaintiffs would be removable to federal court.

Question 6A; At one point in the hearing, you indicated that issues of due process are not
implicated when one is dealing with interstate class actions involving plaintiffs and
defendants from many different states brought in a state court. So are you saying that
defendants and unnamed plaintiffs can be dragged into any state court, regardless of
whether there are questions about the fairness and impartiality of that forum? Isn’t this
why federal diversity jurisdiction is a constitutional requirement in the first place?
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Answer: We do not suggest that due process is never implicated in class actions involving
litigants from several states, only that due process is not violated automatically by
such procedures. The protections of the Constitution’s Due Process Clauses act as
important constitutional backstops, whether a class action proceeds in federal or
state court. As a result, the fairness and impartiality assured by the clauses are
available to litigants in every forum.

Question 6B: The Justice Department’s written testimony states that “[i]f there are class
action procedures in state courts that protect the due process rights of the parties but are
objectionable on policy grounds, these policy issues should be addressed in the state
courts and legislatures.” If there are class action procedures in state courts that deny the
due process rights of parties, should those problems be left to the state courts and
legislatures? If so, is it the Justice Department’s general position that if states are
denying citizens their due process rights, neither Congress nor the Executive Branch
should take any action and should leave those matters to the state courts and legislatures?

Answer: No. The Justice Department does not take the position that the federal
government should stand aside if there is credible evidence of due process
violations in state courts and states are unable or unwilling to address those
violations. But we do not face that situation here, for we have scant evidence of
due process violations. Where such evidence does exist, we have no reason to
believe that the state court systems are incapable of remedying their own
problems. In fact, some have already done so. See Written Testimony, at 5 n.4.
It is the Department’s position not to assume that states are incapable of
redressing federal constitutional violations, and not to address that presumed
incompetency by bypassing effective state remedies with immediate federal relief.
Indeed, the federal courts have for over a century insisted that state courts be
given the first opportunity to rectify any constitutional violations raised by state
convicts in their federal habeas petitions. This “exhaustion’ doctrine reflects a
healthy respect for the competency of the state courts, one that we feel is equally
valid in this context.

Question 6C: If a federal court denies class certification in a case based on a finding that
litigating the matter on a class basis would deny some or all parties certain of their due
process rights, would it be appropriate for a state court subsequently to certify such a case
for class treatment?

Answer: If a due process violation were to arise from trying a particular lawsuit as a class
action in federal courts and the same violation were to oceur if the class were
certified in state court, the Department agrees with you that it would be
inappropriate for the state court to certify the class because doing so would violate
the Constitution.
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Question 6D; Te the extent that the limits on class certification in the federal courts are
based on due process considerations, should the states be free to have looser class
certification standards?

As you know, the States, as sovereigns within our federal system of governmient,
are free — and, indeed, are encouraged — to experiment with both their substantive
and their procedural law. Only if the actions of the states exceed the limits of the
U.S. Constitution is this experimentation inappropriate.

Question 7: Does federal court diversity jurisdiction serve a useful purpose? What is that
purpose? Additionally, in the view of the Justice Department, what kinds of cases should
be heard in federal court as a matter of diversity jurisdiction? Isn’t it true that what our
statutes basically say is that to be in federal court, a case should fundamentally involve
residents of different states and involve a substantial amount of money?

Answer: The Justice Department believes that diversity jurisdiction serves a useful
purpose. Initially, this basis of federal jurisdiction ensured that citizens from one
state were not subject to the local biases of the courts of other states. In our
modern, mobile society, there is arguably less risk of local bias and prejudice in
the state courts and thus, less of a need for diversity jurisdiction, but diversity
jurisdiction continues to serve as an incentive for state courts to remain fair to out-
of-state litigants. As you point out, diversity jurisdiction is currently available to
persons who are from different states, where no plaintiff and no defendant are
from the same state, and where the dispute involves at least $75,000. See 28
U.S.C. § 1332. This definition requires maximum diversity, not the minimal
diversity that S. 353 proposes. The Department believes that the current
definition of diversity jurisdiction is appropriate to achieve its purposes.

Question 8: The Justice Department’s written testimony suggests that allowing removal
to federal court of a class action “concerning a [non-citizen defendant] corporation’s
operations within [a] state,” “even if the defendant had substantial operations in the state”
would be inappropriate. By this comment, are you suggesting that for purposes of federal
diversity jurisdiction, a corporation should be deemed a citizen of any state in which it
has “substantial operations”? If so, how does the Justice Department square its position
with the fact that Article III authorization of federal diversity jurisdiction was intended,
inter alia, to encourage corporations to develop substantial operations outside of their
home state without fear of unfair treatment by the local court systems of other
jurisdictions?

Answer: In the passage you cite from the written testimony, the Department was explaining
why the exception for primarily in-state class actions contained in S. 353 would
preclude removal of many class actions. As an example, the Department was
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hypothesizing a case involving an inherent “in-state” issue — a corporation’s
operations within a state — that would not fit within S. 353's exception (and would
therefore be removable) as long as some other “primary defendant” in the case
were from a different state. See Written Testimony at 6. The Department was not
implying that a corporation should be deemed 1o be a resident of any state in
which it has “substantial operations.”

Question 9: Ms. Acheson, do you see there to be an inherent conflict of interest between
the plaintiff class and their lawyers? It is clear that certain plaintiff class lawyers’
primary motivation for bringing these lawsuits is to generate increased attorneys’ fees.
Do you believe that in order to effectively address issues of consumer exploitation and
attorney misconduct, we must somehow address attorneys’ fees? Do you believe our
proposal that fees be based on actual damages paid to the plaintiff would help discourage
settlement schemes which just enrich the class lawyers to the detriment of the plaintiff
class?

Answer: As noted in the written testimony, we agree with 8. 353's sponsors that there is
evidence to suggest that some attorneys have entered into class action settlements
that are not in their clients’ best interests. On the other hand, the Department does
not believe that such incidents demonstrate that there is an inherent conflict of
interest between plaintiff classes and their lawyers, or that 8.353's proposed
solution to this abuse is the best policy response. Moreover, where a
disagreement may arise between class plaintiffs and class counsel, existing law
475 U.8. 717 (1986) (class plaintiffs may enter into a settlement waiving class
attorneys fees). By imposing a uniform standard for the assessment of attorneys
fees in class actions, S. 353 would create different methods for calculating fees in
cases applying the same substantive law, depending on whether the action was a
class action. S. 353 would also displace the carefully crafted attorneys fees
structures contained in other statutes, even though widely divergent policy
considerations prompted the development of those various fee rules. For
example, courts in civil rights class actions have frequently provided for
multipliers or other increases to the lodestar calculation in assessing prevailing
plaintiffs’ attorneys fees to reflect the complexity of the litigation and/or the
resources necessary to counter a “scorched earth” defense. See, ¢.g., Rodriquez-
Herpandez v. Miranda-Velez, 132 F.3d 848, 860 (1™ Cir. 1998). Civil rights
actions also focus on injunctive relief to correct widespread discrimination, and
accordingly do not lend themselves to the sort of proportionality analysis and
“actually paid” fee rule proposed by S. 353. In the Department’s view, legislation
aimed at encouraging state and federal judges to give greater scrutiny to fee
awards would be more effective and less damaging to the already existing
developed law on federal attorneys fees provisions.
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Questions from Senator Thurmond:

Q

uestion 1: Ms. Acheson, your written testimony appears to be critical of Federal court

diversity jurisdiction. Does the Administration believe that diversity jurisdiction should
be eliminated?

Answer:

The Department is not critical of diversity jurisdiction as it is currently defined.
Diversity jurisdiction, as noted in our response to Senator Grassley’s seventh
question, is part of our constitutional structure and serves a number of useful
purposes. The Administration does not believe that diversity jurisdiction should
be eliminated.

Question 2; Ms. Acheson, diversity jurisdiction in Federal court helps prevent out-of-state
businesses and individuals from being treated unfairly in a state court. However, it is
very easy for a class action suit to remain in state court because only one plaintiff must be
from the state same as a defendant. Are you concerned that out-of-state businesses
sometimes are treated unfairly in state court class actions?

Answer:

This Subcommittee has heard testimony providing anecdotal evidence of unfair
treatment of out-of-state businesses at the hands of state courts. One of the most
egregious examples offered was one Alabama county court that had certified class
actions on an ex parte basis, but the Alabama Supreme Court took action to
correct the problem. See Written Testimony at S n.4. To the extent that class
action plaintiffs are manipulating diversity solely for purposes of defeating
removal, some narrowly tailored legislative response may be warranted. In such a
case, Congress might consider requiring federal courts hearing removal petitions
to consider more carefully whether certain parties were added solely to defeat
diversity, and to ignore such parties when evaluating a removal petition.

Question 3: Ms. Acheson, do you agree that the number of class action lawsuits being
filed in many state courts has increased considerably in recent years, such as in Texas,
and if so why do you think this is happening?

Answer;

Unfortunately, there is little reliable information about the increase, if any, in the
number of class action lawsuits being filed in any state, including Texas. States
do not generally keep records of the number of class action filings from year to
year, and neither does the Justice Department. The Preliminary Result of the
RAND Study of Class Action Research indicates that the number of class action
filings in state courts appears to be on the rise.

With regard to Texas, the only data we know of comes from the Federalist
Society’s Litigation Practice Group survey of entities doing business in Texas.
From what we understand about the methodological approach of that study -~ that
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it tabulated only a small number of companies” experiences (so that the nature and
magnitude of any increases found may simply be the result of sampling error and
may not be statistically significant); that it polled a population of companies that
were not randomly selected; and that seventy percent of those companies did not
respond at all (perhaps because they had not experienced significant class-action
problems) - the study may show only that, of those companies selected for survey
and willing to respond, most reported an increase in class action lawsuits. Finally,
we do not know why class actions lawsuits are on the increase, if they are.

Question 4: Ms. Acheson, in your testimony, you criticize the notification provisions of
the Class Action Fairness Act. However, many have raised concerns that plaintiffs
attorneys in some class actions have a personal interest in settling cases that are not as
good as they should be for the plaintiffs. Do you believe that it is good to encourage
State Attorneys General to get involved in class action lawsuits?

Answer:

The Department of Justice is concerned that the notification provisions of S. 353
(new § 1713) are not an effective response to notice and fairness concerns about
class action settlements, We think it would be extremely burdensome to require
plaintiffs to serve on the Attorney General of every state in which a named or
unnamed class member resides copies of (1) the complaint, (2) any amended
complaints, (3) notices of any hearings, (4) proposed class notices, (5) final class
notices, (6) proposed settlements, (7) final class settlements, (8) contemporaneous
agreements among counsel, (9) judgments or dismissal notices, and (10) judicial
opinions. Prudent class lawyers would be forced to interpret these provisions to
require service on the Attorneys General in all 50 states. Yet in the vast majority
of class actions involving private parties, the Attorneys General are unlikely to
have any legal interest in the underlying matter and, as a result, would probably
not be able to intervene in the litigation because of the rules on standing. Also, §
1713 would also delay approval of any proposed settlement until 120 days after
such service, which would unduly impede relief to deserving claimants and would
also disrupt state court processes.

This provision is also likely to lead to false expectations about what, if anything,
the state Attorneys General could and would do in response to such papers.
Indeed, we are concerned that a State Attorney General’s inaction may be viewed
as acquiescence to the notice provided to plaintiffs in its state, even if the notice
was ineffective in informing the plaintiffs of their rights fo “opt out.” As a result,
the bill is not effective at guarantecing that out-of-state class members receive
meaningful notice of the right to “opt out” of a class action in another forum. The
Attorneys General notice provision would thus impose great burdens and costs on
class counsel, which may discourage State and federal civil rights and other
actions, but would yield little countervailing benefit.
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Questions from Senator Torricelli:

Question 1: In your testimony, you state that "We do not believe that the case has been
made that there are abuses intrinsic to state court class actions that justify the wholesale
removal of these cases from state courts.” This statement cuts to the heart of this issue —
that is the question of why we are attempting to make this wholesale change to the system
of class actions.

Are you aware of any empirical evidence that federal courts are superior to state
courts in how they resolve class action cases. Are federal courts more efficient? Are state
courts more prone to permitting collusive settlements?

Answer: We are not aware of any empirical evidence that federal courts are superior to
state courts in how they resolve class action cases; we are not aware of any
empirical evidence that federal courts are more efficient at resolving class action
litigation; and we are not aware of any empirical evidence that state courts are
more prone to permitting collusive settlements.

Question 2;: As noted by Chief Justice Rehnquist in the 1997 Year-End Report on the
Federal Judiciary and the Department in today’s testimony, the past decade has seen a
great expansion in the caseloads of federal courts. The number of federal filings has risen
16 percent. In 1997, 22,603 civil cases had been pending for over 3 years in the federal
courts. The Ninth Circuit Court of Appeals alone has postponed 600 oral arguments in
civil cases over the past several years.

This is the result, in large part, of both the action and inaction, of this Committee,
such as the federalization of criminal drug statutes, procedural requirements such as the
Speedy Trial Act, and the continued high level of judicial vacancies, which today stand at
65.

What impact does the Department believe this bill will have on the case loads of
federal courts? Do federal courts currently have the resources to deal with the influx of
class action cases?

Given the impact on federal caseloads, does this bill present an efficient use of the
nation’s judicial system?

Answer: This bill would increase the caseloads of federal courts.

The Chief Justice has noted that the great volume of pressing business before the
federal courts is currently straining their resources to their limit — a limit that is
steadily shrinking because of the rising number of federal court vacancies.
Adding an unknown number of new class action filings to the federal caseload
would only further burden a system that is already in clear need of additional
resources.

It is important to prioritize our Nation’s use of the federal judiciary so that it is
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limited to those situations where it can do the most good. Over the last several
years, Congress has steadily expanded federal jurisdiction with respect to crime.
It may not be reasonable to expect the limited number of federal judges, who are
already struggling to address their ¢ivil and criminal dockets, to efficiently and
effectively manage a significant increase in complex, demanding and resource-
intensive class action cases that will by and large be disposed of on state law
grounds.

Questions from Senator Kohl:

Question 1; I understand that some people, including the Justice Department, believe our
removal section sweeps too broadly. While we disagree, perhaps we can find some
common ground.

Do you believe that there are some class actions that would be best placed in
federal court, even if complete diversity is lacking? For example, do vou think that
multiple, overlapping multistate class actions involving the same claims and the same
class members would be better handled in federal court, where they can be consolidated
into one court with lead counsel appointed (pursuant to multidistrict statute) and a
dangerous “race to settlement” could be prevented? And what about a nationwide class
action — like a suit about defective air bags on behalf of millions of car owners
nationally? Wouldn’t it be better to have a federal court decide which of many state laws
apply, and have a federal court make what in effect would be national policy?

Answer; As stated in our response to Senator Grassley’s first question, single-accident
mass tort class actions might well be appropriately heard in federal court absent
diversity of citizenship among the parties. We do not believe, however, that
removal to federal court is warranted in the situations you outline in your
question. The question implies that allowing those class actions to remain in state
court raises three concerns: it preserves the possibility that there to be a “race to
settlement,” it requires state courts to make difficult choice of law questions, and
allows state courts to make national policy. In the Department’s view, however,
only the first of these concerns — the race to settlerment — is actually problematic.
There is no reason to believe that state courts are incapable of resolving choice of
law questions, since they are routinely called upon to apply federal law and to
resolve issues involving claims based on other states” law. There is also little
danger that state courts will be making “national policy” in these multi-state class
actions. State courts are generally not in a position to set national policy because
they are obligated by Supreme Court precedent to apply the law of the relevant
states only to the case before them. As a final matter, the Department believes it
is possible to prevent any race to settlement without federalizing class actions -
perhaps by requiring out-of-state plaintiffs to “opt in” — and a narrower solution
would allow the state and federal courts to share the burden of litigating class
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actions and would not deprive states of the ability to provide redress for their own
citizens.

Question 2: Do you believe that something is amiss when a state court certifies a class,
while a federal court says the same class should not be certified?

Answer;

Not on those facts alone. To be concerned that there was something amiss when a
state court certifies a class that a federal court declined to certify, one would have
to believe that (i) there is something wrong with the states setting a policy that
differs from the federal government’s policy regarding class certification; and (i}
the certification standards set by the federal government are somehow more
“correct” than the state standards. As to the first point, it is a fundamental tenet of
the federalism created by our Constitution that the states are free to set policy that
differs from the federal government, especially when that policy concerns the
governance of their own state courts. As to the second, we have been presented
with no evidence to demonstrate that the federal certification standard is somehow
the “better” policy choice.

Question 3: Do you believe that as a general matter federal courts have better resources
than state courts for managing class actions?

Answer;

‘We are not certain what you mean by befter resources. If you mean more
resources, there are far more judges in state court than in federal court. Although
it is difficult to generalize, state trial courts also handle, on a daily basis, more
claims under state tort or consumer law than federal district courts which, in
general, handle federal question cases more frequently than diversity cases.
Federal courts are not well equipped to handle the volume of cases routinely
managed by the state courts. There are more than 10,000 trial judges in general
Jjurisdiction state courts while our Article 111 federal judiciary has some 647 trial
judges.

Moreover, as noted by Chief Justice Rehnquist, federal caseloads have increased
significantly during the past decade. As Senator Torricelli notes in his questions,
in 1997, 22,603 civil cases had been pending for over 3 years in the federal courts.
And as you know, the Federal Judicial Center has found that class actions are
among the most resource intensive cases, taking three times the median time from
filing to disposition and requiring five times as much judicial time as other civil
cases.

The Judicial Conference of the United States has stated that a similar proposal to
transfer just Y2K-related state class actions to federal court would strain the
limited resources of the federal judiciary and delay justice for claimants.
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Expansion of federal jurisdiction over nearly every state class action in the
manner proposed in S. 353 is arguably even more inconsistent with the objective
of preserving the federal courts as tribunals of limited jurisdiction. Judicial
federalism relies on the principle that state and federal courts together comprise an
integrated system for the delivery of justice on the United States. This bill, if
passed, would effect a major reallocation of class action workloads to the federal
courts, which could potentially overwhelm federal judicial resources as well as the
capacity of the federal courts to resolve not only state class actions but other civil
cases as well.

In addition to the potential adverse docket impact on the federal courts, S.353
would deprive state courts of the power to hear many state law-based class actions
affecting their citizens and might well create incentives for plaintiffs who prefer a
state forum to bring a series of individual claims, burdening the state courts and
thwarting state policy choices favoring efficiency through the aggregation of state
law claims.

Question 4: Our bill would require that class notices, including notices of proposed
settlements, be in plain, clearly understood English, and that settlement notices include
certain details, like the amount and source of attorneys’ fees. Do you believe that class
notices are sometimes too confusing for class members to understand, and do you believe
our provision is a step in the right direction?

Answer:

Yes, the Department believes that a requirement that notices of proposed
settlements be in plain, clearly understandable language is a good idea and that
this provision would be a step in the right direction if it were imposed on the
federal courts. Your plain language notice proposal for federal courts could serve
as a model for state legislatures and courts to consider.

Question 5: On a scale of one to 10, how would you rate the following kinds of cases, in
terms of whether there is a strong argument for federal jurisdiction? (10 being a strong
argument for federal jurisdiction, down to one as a weak argument.) Please explain your
responses. [17 examples then follow]

Answer:

Your question asks the Department to rate 17 different scenarios, on a scale of 1
to 10, on the degree to which they implicate the policy concerns that justify
federal jurisdiction. We do not think it is meaningful or revealing to assess the
propriety of federal jurisdiction with these scenarios. Instead, we will provide our
views on the central issues implicated by the numerous scenarios.

These scenarios posit class actions that vary in terms of the residency of the
plaintiffs and defendants, the amount in controversy, and whether in-state or out-
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of-state law is to be applied. In the Depariment’s view, neither of the last two
factors is relevant to whether a particular class action belongs in state or federal
court. State courts often apply the law of other jurisdictions when they resolve
contract disputes with choice-of-law provisions, or when they examine federal law
in § 1983 actions; thus, we do not find anything inherently “federal” about
resolving choice-of-law issues. Nor are we persuaded that the amount in
controversy makes a case more or less “federal.” While necessary for diversity
jurisdiction, a large amount in controversy is not sufficient to create such
Jurisdiction. Moreover, state courts routinely resolve cases with millions of
dollars at stake.

We recognize, however, that state class actions invelving plaintiffs from many
different states and purporting to resolve issues on a nationwide basis do present
special problems, as we have outlined in our response to your first question. But
in our view, federalizing class actions is not the best solution to these problems.

S. 353's removal provisions, for example, would not ensure that out-of-state
plaintiffs received more meaningful notice of the class action before they could be
bound. S.353 could also constrain the states’ ability to provide a remedy to their
own citizens in their own courts, for it would allow a defendant to remove a class
action, even if the action involved all in-state plaintiffs and in-state law, as long as
one of the primary defendants was from another state.

The Department thinks it is possible to protect out-of-state parties without making
nearly all class actions removable to federal court. These other proposals strike a
better balance between protecting out-of-state litigants and respecting federalism.
As we mentioned in our response to the other Senators’ questions, the Department
would work with you on a rule to require out-of-state class plaintiffs to
affirmatively “opt in” to class actions before they can be bound by any judgment,
This rule, unlike a removal rule, would assure that these absent or unnamed class
members receive meaningful notice. We believe such a rule would also reduce
the number of nationwide class actions, which would make it impossible for class
action defendants to play one class against another in the race to settlement. Nor
would these greater benefits come at the cost of the states’ right to provide a
remedy to their own citizens. This is just one example, however. We hope that
we can work with this Subcommittee to develop other potential solutions as well
that address the problems with class actions you are concerned about and, at the
same time, protect both the interests of out-of-state litigants and the ability of
states to provide their citizens with an avenue of redress in their courts.
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The Honorable Charles E. Grassley
United States Senate

Committee on the Judiciary
Washington, D.C. 20510-6275

Re:  S.353, The Class Action Fairness Act
Dear Senator Grassley:

Thank you for permitting me to testify before your Subcommittee on the
class action bill. I now make response to the questions asked in your May 11 letter.

Questions from Senator Thurmond

1. Mr. Frank, you state in your testimony that Federal Rule 23 as written assumed that a
class action would have plaintiffs as the true representatives of the class, but that this
assumption has proved to be a fiction. Please explain the actual role of representative
plaintiffs in class action lawsuits.

A. For the most part, the representative has become a fiction. Some attorneys are
using the same “representative” on a number of cases. The representative becomes
simply a pawn to counsel.

2. Mr. Frank, some argue that mandatory Rule 11 sanctions such as those in the Class
Action Fairness Act would stunt the natural process for developing and extending legal
doctrine. Do you agree, or do you believe that Rule 11 sanctions are important to
combat frivolous lawsuits?

A. The Rule 11 provision does not belong in this statute for two reasons: (1) As
drafted, this covers all the actions in the federal courts and is not related particularly
to class actions. This form of Rule 11 was widely criticized by the bar and was
replaced with the current Rule 11, which is working very well. The draft as it stands
pulls into this valuable bill all of the baggage which dragged down earlier Rule 11
and as such would severely handicap the prospects of the bill. (2) Even more
important, the Rule 11 device of sanctions after the case is over, locks the door after
the horse is stolen. As I developed in my main statement, the time to knock out
Jfrivolous cases is before they get started, not after they have loaded the courts and
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cost a vast expenditure of time and money. Trivial or frivolous cases should be
weeded out before the matter is certified in the first place, rather than waiting for
years to penalize someone for having brought a worthless matter after it has been
litigated.

3. Mr. Frank, in previous hearings, we have discussed the problem that there is a
unreasonably disparity between the amount of recovery plaintiffs receive from a class
action compared to the recovery that their attorneys receive. Do you believe this
disparity is a growing problem, and that it is appropriate that this Iegislation link
attorneys fees to the plaintiffs’ actual recovery?

A. This proposal to link fees to actual in-the-pocket recovery for plaintiffs is the most
vaiue part of the bill; it is the heart of the reform and should be fully preserved,

Questions from Senator Kohl

1. In your written testimony, you commend the provision of our bill that requires notice
of proposed class settlements to state attorneys general, so they can object if they think
the settlement is unfair. Why do you believe state attorneys general should get notice of
proposed settlements? Are you concerned that sometimes no one seems to be looking
out for the interests of class members, because both the class lawyers and the defendants
have a personal interest in getting the seftlement approved? And do you agree with
Judge Easterbrook, who, dissenting in the Bank of Boston case, wrote that under the
current system it is difficult for a court to undertake a true “faimess” inquiry before
approving a class settlement? As he explained, class lawyers and defendants “may even
put one over on the court, a staged performance. The lawyers support the settlement to
get fees; the defendants support it to evade liability; the court can’t vindicate the class’s
rights because the friendly presentation mears it lacks essential information.”

A. The addition of the state attorneys general is a splendid ideq; it brings into the
proceedings a true represeantative of the public, someone who is not simply trying to
make money out of the situation.

2. Do you believe that something is amiss when a state court certifies a class, while a
federal court says the same class should not be certified?

A. The state/federal relationship problem is too complex for this uniform answer. It
is possible for the state and federal courts to work collaboratively on these matters
and still get rid of the gross frauds to which the bill is now addressed. I commend fo
your attention the suggestion made at the hearing that you might wish to consult
Judge Patrick Higginbotham and Judge Sam Pointer, the most experienced federal
Judges, on effective state/federal cooperation; and you might also take a look at the
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American Law Institute proposed statute dealing with the federal/state cooperation in
these cases. From the plain political as well as practical standpoint, this is the largest
problem you have and it does not permit of casual answer.

3. Do you believe that as a general matter federal courts have better resources than state
courts for managing class actions?

A. See answer to No. 2.

4. Our bill would require that class notices, including notices of proposed settlements,
be in plain. clearly understood English, and that settlement notices include certain
details, like the amount and source of attorneys’ fees. Do you believe that class notices
are sometimes too confusing for class members to understand, and do you believe our
provision is a step in the right direction?

A. Your bill is absolutely a step in the right direction.

5. Onascale of one to 10, how would you rate the following kinds of cases, in terms of
whether there is a strong argument for federal jurisdiction? (10 being a strong argument
for federal jurisdiction, down to one as a weak argument) Please explain your
responses.

a) Multiple class actions in several state courts, each involving same class members
from all 50 states, same claims, millions of dollars sought in damages, same multiple
defendants, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against multiple defendants™)

A. 10. This is the classic case in which there ought to be one superintending court;
the waste otherwise is egregious.

b) Multiple class actions in several state courts, cach involving same class members
from all 50 states, same claims, millions of dollars sought in damages, and same single
defendant, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against single defendant™)

A. 9. The emphasis here is that it may be possible with only one defendant to get
some abatements of some of those other cases.

¢) Single class action, class members from all 50 states, millions of dollars sought in
damages, multiple defendants all from outside of state where case is filed, governed by
primarily out-of-state law (“Nationwide class actions, multiple out-of-state defendants,
out-of-state law”™)
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A. 8. A strong state judge will be able to make a choice of law. If the case is
Sraudulent going in, this is precisely what needs to be avoided. (I am not seeing
enough studies to satisfy me as to whether we are exaggerating the choice of law
problem. An action which involves simple negligence may be, in any case, uniform
law and the parties can follow the Restatement.

To a degree I evade this question because the whole problem needs a larger solution.
If the Department of Justice holds to its veto line on the transfer of diversity cases, we
will be at impasse. Some overall compromise has to be made with the Department; 1
have suggested mechanisms and would be glad to help in brokering that if it would be
useful. I found Ms. Acheson’s comments at the hearing warmly responsive to
suggestions for trying to solve these inter/intra state problems by compromise. This
problem won’t be solved by nibbling around the edges.

d) Same as (c), except governed by law from state where case filed (Nationwide class,
multiple out-of-state defendants, in-state law)

A. As above.

I would make the same generalized answer for e) through q) — this needs a world-
class solution.

As you work this through, don’t overlook Dean Kane of the Hastings Law School.
She was the reporter on the American Law Institute’s proposed code for the
federal/state handling of class actions and is a resourceful source of ideas.

Very,fmly yours,

N

L, /}ﬂ < iy
Jéhn P. Prank | N\
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Response from Prof. Elliott

Questions from Senator Grassley

1. In her written testimony, Assistant Attorney General Acheson
suggests that Congress should “provide models for states to follow” if it
believes that state courts are encouraging class action abuse. Do you think
that this is more of a federalism problem than what our bill attempts to
accomplish? Is the removal provision in S. 353 preferable to the Justice
Department’s suggestion that Congress dictate state class action reform?

Removal is a long-established part of our federal system of jurisprudence,
and I do consider removal preferable to the federal government making
“suggestions” to the states about how state class action laws should be
drafted. 1 do not know for sure how the Department of Justice would
provide suggested “models” to the states, but I do fear that there could be
some serious federalism concerns with that approach. Some might see it as
implicitly demeaning of the states’ autonomy.

Questions from Senator Thurmond

1. Mr. Elliott, do you believe it is a significant problem today that some
state judges certify classes as a matter of course without significant review
of the merits of the class? Please explain.

I do agree that certification of inappropriate classes in state court can be a
significant problem, particularly when a state court certifies a class that
binds many people outside its borders who may have their rights affected
without notice or other safeguards. I do not know how frequently this
actually occurs, but some of the specific examples that have been brought
to my attention during the hearings are very troubling.

2. Mr. Elliott, some argue that mandatory Rule 11 sanctions such as
those in the Class Action Fairness Act would stunt the natural process for
developing and extending legal doctrine. Do you agree, or do you believe
that Rule 11 sanctions are important to combat frivolous lawsuits?
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Rule 11 sanction can be appropriate in some cases. [ am not worried that
the threat of Rule 11 sanctions will “stunt” the development of new legal
doctrine. On the contrary, lawyers can often escape sanctions by arguing
that their position was based on a “good faith argument for an extension
of existing law.” As I have indicated in my writings, my primary
concern is that Rule 11 sanctions are often ineffective because judges
often lack the ability or inclination to invoke them. See E. Donald Elliott,

Managerial Judging and the Evolution of Procedure, 53 U.CHI. L. REV. 306
(1986). Therefore, unfortunately, I am somewhat skeptical that changing
the language of the rule will do much to change these fundamental
judicial attitudes that make it difficult to get Rule 11 sanctions.

Moreover, the worst abuses of class actions tend to come in
situations where the courts themselves are favorable to broad, uncritical
use of the class action device, and are willing to certify classes in
situations where 1 believe they are not appropriate; making the language
of Rule 11 mandatory will not address this aspect of the problem.

Mr. Elliott, in previous hearings, we have discussed the problem that

there is a unreasonably disparity between the amount of recovery plaintiffs
receive from a class action compared to the recovery that their attorneys
receive. Do you believe this disparity is a growing problem, and that it is
appropriate that this legislation link attorneys fees to the plaintiffs’ actual
recovery?

L.

Yes, I do. I support legislation linking the attorney’s fees to the amount
that the class actually benefits. In most other areas of the law where
courts award attorneys fees, success and size of the recovery are important
factors to be weighed in setting a fee, and I think that they should be herc
also.

Questions from Senator Kohl

You testified that state courts “overwhelmingly” follow federal case

law with respect to class action procedural issues. Please explain in more
detail the basis for this testimony.
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Perhaps my choice of the word “overwhelmingly” was an overstatement.
What I had in mind was simply this: it is my understanding that over 30
states have adopted the Federal Rules of Civil Procedure essentially
verbatim. I am also aware of a number of states such as New York and
Connecticut in which the standards for class actions are even more
stringent than in the federal system. In these states, while they do not
follow the federal rules, it is more difficult (at least in theory) to get a
class certified than in the federal system.

My point was merely my belief that the problem of inappropriate class
action certifications is one that is limited to a few states in terms of the
numbers of states that do not, at least in theory, follow the federal rules
for class actions. There are only a few states that do not either follow the
federal model already or have their own, even more restrictive standards
for class actions -- but as I indicated in my testimony, the problem is
potentially serious because litigation may tend to flow preferentially into
those states that have the lowest standards for class actions.

In addition, even in those states where the standards for class actions are
nominally similar to federal standards, individual judges may certify
inappropriate class actions, and put great pressure on defendants to settle,
despite what the formal rules say. This is because interlocutory appellate
review of class action certification is often difficult or impossible to
obtain.

To me, this is classic example of the problem of the “race to the bottom”
that we frequently confront in our federal system. In most areas of law
(such as the environment), this type of problem is seen as calling for
federal minimum standards — which is, in a sense, exactly what an option
to remove to federal court provides.

Furthermore, do you disagree with critics of this legislation whe

complain that this bill could lead to a “federalizing” of federal action
standards? Are class action standards even in state courts already to a
large degree “federalized?”

Yes, I do disagree with the critics. As I indicated in my previous answer,
many states have already chosen to follow the federal model. I believe
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that the option to remove to federal court — where the long-standing
standards for federal jurisdiction are satisfied — does not “federalize™
state law in any way, but merely restores a reasonable balance between
the interests of plaintiffs and defendants in a federal system. As 1
indicated in my testimony, the core purposes that led the Framers to
include diversity jurisdiction in the Constitution are implicated by these
class action cases that affect parties from multiple states. Our federal
system involves a delicate balance between state and federal interests. Far
from “federalizing” state law, I believe that removal to federal court in
such cases merely restores the legitimate federal interest to where it
properly belongs. The removal option insures that individual states cannot
go too far in subjecting out-of-state defendants to inappropriate class
action standards.

Do you believe that something is amiss when a state court certifies a

class, while a federal court says the same class should not be certified?

4.

Not always. But certainly if the rules are the same on their face, the
disparity certainly merits looking into to determine the reasons for the
difference.

Do you believe that as a general matter federal courts have better

resources than state courts for managing class actions?

5.

Yes, as a general matter.

Our bill would require that class notices, including notices of proposed

settlements, be in plain, clearly understood English, and that settlement
notices include certain details, like the amount and source of attorneys’ fees.
Do you believe that class notices are sometimes too confusing for class
members to understand, and do you believe our provision is a step in the right
direction?

Yes and yes. I am concerned, however, that the plain English provisions as
written may stimulate satellite litigation, and that such litigation may not be
the best way to improve the drafting of notices. I would suggest instead that
the Committee consider having the Federal Judicial Center develop model
class notices in plain English as part of the Manual for Complex Litigation.
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6. On a scale of one to 10, how would you rate the following kinds of cases,
in terms of whether there is a strong argument for federal jurisdiction? (10
being a strong argument for federal jurisdiction, down to one as a weak
argument) Please explain your responses.

a) Multiple class actions in several state courts, each involving same
class members from all 50 states, same claims, millions of dollars sought in
damages, same multiple defendants, governed by primarily state law outside
of state where cases filed (“Overlapping class actions against multiple
defendants”)

10. Because the hypothetical case involves the interests of multiple states,
and the interests of citizens of multiple states, I believe that the reasons for
federal jurisdiction are very strong,.

b)  Multiple class actions in several state courts, each involving same
class members from all 50 states, same claims, millions of dollars sought in
damages, and same single defendant, governed by primarily state law outside
of state where cases filed (“Overlapping class actions against single
defendant”)

10. Because the hypothetical case involves the interests of multiple states,
and the interests of citizens of multiple states, I believe that the reasons for
federal jurisdiction are still very strong. To me, it is of little importance that
there is a single defendant. Where the interests of citizens of multiple states
are involved (plaintiff or defendant), I think that there is a strong case for a
federal forum.

c) Single class action, class members from all 50 states, millions of
dollars sought in damages, multiple defendants all from outside of state where
case is filed, governed by primarily out-of-state law (“Nationwide class action,
multiple out-of-state defendants, out-of-state law)

Again a 10, in my view. Same reasoning as in 6(b) above.

d)  same as (¢), except governed by law from state where case filed
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(Nationwide class, multiple out-of-state defendants, in-state law)

9. Perhaps a little weaker (because the forum state’s law applies), but still
very strong because of the presence of many out-of-state parties, both
plaintiffs and defendants.

e) Single class action, class members from all 50 states, millions of
dollars sought in damages, multiple defendants all from same state where case
is filed, governed by primarily out-of-state law (“Nationwide class action,
multiple in-state defendants, out-of-state law)

8. Perhaps a little weaker still (because the defendants are all in-state), but
still a strong rationale for federal jurisdiction because of the presence of
many out-of-state plaintiffs. If any of them are concerned about having their
rights litigated in the defendants “home court,” I think that the traditional
rationale for diversity jurisdiction and an alternative federal forum applies.

f) same as (e), but governed by law from state where case filed
(Nationwide class, multiple in-state defendants, in-state law)

7. Essentially the same answer as 6(e). A single state law, as opposed to
multiple state laws, makes only a little difference in my view. Both are strong
cases for federal jurisdiction, but where multiple state laws are involved, perhaps
that it a small additional factor arguing for a federal forum. (This is not part of
traditional diversity analysis, but I would agree that where construing multiple
state laws is involved, perhaps that should be an additional policy argument for a
federal forum — or for national product liability legislation setting a single federal
standard for products that move in interstate commerce.)

2) Single class action, class members from all 50 states, millions of
dollars sought in damages, single defendant from outside of state where case is
filed, governed by primarily out-of-state law (“Nationwide class action, single
out-of-state defendant, out-of-state law”)

10. Same case for me as 6(c).
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h)  Same as (g), except governed by law of state where case filed
(“Nationwide class action, single out-of-state defendant, in-state law”)

9. Same case for me as 6(d)

i) Single class action, class members from all 50 states, millions of
dollars sought in damages, single defendant from same state where case is
filed, governed by primarily out-of-state law (“Nationwide class action, single
in-state defendant, out-of-state law)

8. Same case for me as 6(e).

i) Same as (i) except governed by law of state where case filed
(“Nationwide class action, single in-state defendant, in-state law”)

7. Same case for me as 6(f).

k)  Single class action, class members from same state where case is
filed, millions of dollars sought in damages, multiple out-of-state defendants,
governed by primarily law from outside of state where case filed (“In-state
class action, out-of-state defendants, out-of-state law”)

7. Same case for me as 6(f). It does not matter to me whether the out-of-
state parties are plaintiffs or defendants.

1) Single class action, class members from same state where case is filed,
millions of dollars sought in damages, single out-of-state defendant, governed
by law from outside of state where case filed (“In-state class action, out-of-
state single defendant, out-of-state law”)

8. Same case for me as 6(¢).

m)  Single class action, class members from same state where case is
filed, millions of dollars sought in damages, multiple out-of-state defendants,
governed by law from state where case filed (“In-state class action, out-of-
state defendants, in-state law”)
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7. Same case for me as 6(f). It does not matter to me whether the out-of-
state parties are plaintiffs or defendants.

n)  Single class action, class members from same state where case is
filed, millions of dollars sought in damages, single out-of-state defendant,
governed by law from state where case filed (“In-state class action, single out-
of-state defendant, in-state law”)

5 or 6. While this case meets the traditional requirements for complete
diversity, [ believe the federal interest is becoming more attenuated —
essentially now limited to insuring the single out-of-state defendant that
he/shef/it received a fair outcome in an out-of-state forum.

0) Single class action, class members from same state where case is
filed, millions of dollars sought in damages, in-state defendants, governed by
law from state where case filed (“All in-state class action”)

1. I see little or no reason why this case should be in federal court.

p)  Single case, in-state plaintiff sues out-of-state defendant for
$75,0001, governed by law of state other than where filed (“Diversity case just
above dollar limit, out-of-state law™)

5 or 6. Same as 6(n) in my view. While this case meets the traditional
requirements for complete diversity, I believe the federal interest 1s
becoming more attenuated — essentially now limited to insuring the single
out-of-state defendant that he/she/it received a fair outcome in an out-of-
state forum.

q)  Single case, in-state plaintiff sues out-of-state defendant for
$75,000, governed by law of state where filed (“Diversity case just above
dollar limit, state law where filed”)

5or 6. Same as 6(n) in my view. While this case meets the traditional
requirements for complete diversity, [ believe the federal interest is
becoming more attenuated — essentially now limited to insuring the single
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out-of-state defendant that he/she/it received a fair outcome in an out-of-
state forum.
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RESPONSES OF STEPHEN MORRISON

Questions from Senator Grassley

1. What do you see are the real problems associated with the class action device
being utilized to achieve justice in litigation? .

Response:

The primary problem with the class action device in its current form is the
lax attitude of many state courts towards rules governing when a matter may be afforded
class action treatment. State courtts in a growing number of jurisdictions have exhibited a
“laissez-faire” attitude towards class action lawsuits — meaning that many local courts
have been and are willing to certify cases for class treatment that do not meet even the
basic tenets of class certification, This slack approach has resulted in the exploitation of
consumers and an abuse of defendants’ due process rights. Increasingly, the lawyers who
bring those lawsuits are the only beneficiaries.

S. 353 would diminish many of the problems associated with the
adjudication of class actions today. It would do so by permitting removal of interstate
class actions to federal court. There can be no doubt that as a general matter, our federal
courts are better equipped to handle the majority of the type of class action lawsuits being
filed today — muiti-party, multi-state, high-dollar cases involving highly complex issues.

2. A. Do you agree with the Justice Department’s interpretation, discussion and
assessment of the diversity/removal provision in 8.3537 Do you believe that this
provision would infringe on state courts’ ability to offer redress to their citizens?

Response:

1 do not agree with the Justice Department’s interpretation, discussion and
assessment of the diversity/removal provision contained in 8.353. The Department’s
apparent opposition to §. 353 and to its diversity/removal provisions is misguided. The
Department’s arguments in that regard evidence a serious misunderstanding of the true
purposes of the class action device and an unawareness of the severity and enormity of
the state court class action abuse problem. For several reasons, the diversity/removal
provision in 8.353 is the proper redress for curmrent class action removal obstacles and a
vital component of the pending legislation:

First, contrary to what the Department suggests, the diversity/removal
provision in 8,353 would not change anyone’s right to recovery; it would simply allow
federal courts to hear certain substantial Jawsuits that touch many people and implicate
interstate issues. When the current statutes establishing the framework for diversity
jurisdiction were enacted, the modern-day class action did not exist. Although the thrust
of those statutes is to permit large interstate cases into federal courts, class actions (as we
now know them) got left out. The diversity/removal provision in S.353 corrects that
problem, recognizing that certain interstate class action suits should be heard in federal
court.
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Based on the content of its prepared statement, it appears that the Justice
Department does not recognize the growing number of purported class actions with
substantial interstate implications that are being denied the federal jurisdiction that they
warrant. The Department apparently believes that adoption of the diversity/removal
provision of 8.353 would serve to curtail access to the courts. On this point, the
Department is wrong. The bill would increase access to the courts by liberating both
class members and defendants from the current impediments to securing federal
jurisdiction over class actions. In that manner, the diversity/removal provisions of 8. 353
would actually pave the way for more effective and just utilization of the class action
mechanism. Every action which can currently be brought to court could still be brought
to court after the passage of S. 353. No substantive right is affected.

The second respect in which the Justice Department has misconstrued the
diversity/removal provision of §.353 is its claim that this provision effectively
“federalizes™ all class actions. Nothing could be further from the truth. The aim of this
legislation is to ensure that each class action may be heard in the appropriate forum - in
the court best suited and best equipped to handle that type of case.

Under current law, state courts have become the almost automatic forum
for class actions because (as discussed above) the current federal diversity jurisdiction
statutes do not take account of class actions and because certain lawyers manipulate the
system to ensure that class actions which are truly interstate in nature cannot be removed
to federal court. Thus, the problem is that interstate class actions — cases that really
belong in federal court — are being trapped in state courts. S. 353 would simply
rationalize that situation by applying current diversity jurisdiction policy to class actions
— it would allow large cases with interstate implications info the federal courts. At the
same time, the bill would ensure that cases inappropriate for federal court adjudication
remain in the state court domain by carving out three categories of cases: (i) local cases ~
cases in which a “substantial majority” of the class members and defendants are local and
the claims will be governed primarily by local law and (ji) state action cases — cases
against states or state officials. With such exceptions in place, only class actions of a
truly interstate reach would be adjudicated in federal court; truly local cases may remain
in state court. It should also be remembered that the legisiation does not deprive state
courts from jurisdiction over interstate class actions. If the parties on all sides wish to
have their claims heard in state court, nothing in the bill prevents them from doing so.

Thirdly, the Justice Department contends that removal to federal court
does not solve the problems of class action abuse because such abuse has occurred at the
federal level. T am sure that one could find a few examples of class action abuse in
federal court proceedings. But the record amassed in the recent class action-related
hearings before the Senate and House Judiciary Committecs all strongly indicate that the
current class action crisis is a state court phenomenon. In recent years, individual federal
courts have taken significant stepstoward cleaning up class action abuses; for the most
part, state courts have not emulated these steps. Adoption of the jurisdictional removal
provisions of §. 353 would not reflect an assessment that federal judges as a group are
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necessarily superior to state court judges. What it would signal is a recognition that
federal courts are by their nature and their funding better equipped and better situated to
deal with interstate class actions.

Finally, the Justice Department appears to suggest that 8.353 should not
be adopted because the diversity/removal provisions of the bill “could be subject to
constitutional challenge on federalism grounds.” At the same time, however, the
Department states its belief that the provisions are in fact “constitutional and that such a
challenge should not succeed under current doctrine.” The likelihood of groundless
constitutional litigation should not deter Congress from enacting much needed legislation
like 8. 353,

B. At the bearing, the Justice Department indicated that even if there is a
problem in the state courts regarding class actions, because the federal courts have class
action problems of their own, removal does not solve anything. Additionally, the Justice
Department took the position that “federalizing” class actions does not necessarily
address class action abuses in the state courts. How do you respond?

Response:

As noted above, federal courts have moved in recent years to get a better
handle on the use of the class action device and to thereby diminish abuses. For the most
part, state courts have not followed suit. Why are we seeing an explosion in the number
of class actions being filed in state courts, an explosion not being replicated in our federal
courts? It is not because there has been a burst of corporate misbehavior that has given
rise to a flood of new claims. If that were the case, we presumably would be seeing
equally dramatic increases in federal court class action filings, which we are not. The
exponential growth of state court class action filings is attributable to the recognition by
some attorneys that certain state courts have an “anything goes” attitude toward class
actions that can be used to the attorneys’ personal benefit. Thus, many of the class
actions filed in state court in recent years would not have been brought five years ago.

I am astounded that against the record developed in the four hearings that
the Senate and House Judiciary Committees have held on class action abuses over the
past 18 months, the Justice Department appears to be contending that federal and state
courts are experiencing the same sorts and the same degrees of class action abuses. In
those congressional hearings, there was little or no mention of any problems in the
federal court system. The victims — both unnamed class members and defendants — were
complaining almost exclusively about what they had experienced in state courts.

C. The Justice Department also argued that because the state courts have
remedied, or are remedying concerns about ex parte certifications, legislation is not
necessary. How do you respond?
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Response:

In my prepared statement and oral testimony at the May 4 hearing, 1
enumerated a long list of the sorts of class action-related abuses that are occurring in state
courts. Ex parte certifications — when classes are certified before the defendant is even
served with a complaint and given a chance to defend itself — are but one example. The
Justice Department notes that courts of one state — Alabama — have now outlawed this
practice. But the examples of this practice that I gave in my testimony occurred in
Tennessee state courts, which have not moved to halt this practice. Moreover, multiple
other abuses of the class action device that are occurring in derogation of both class
members’ and defendants’ due process rights and other interests are occurring. The
Justice Department’s suggestion that one state’s action to address one abuse — while
numerous other abuses continue unabated in many other states — is basically an
endorsement of the status quo. I am troubled that our Justice Department would take
such a position when the rights of both consumers and corporations nationwide are being
trampled, as so clearly documented in the congressional hearings.

3. The Justice Department’s written testimony expresses concern about the potential
impact of 8§.353 on the caseload of the federal courts. Do you believe that the federal
courts have the resources to deal with interstate calls action cases? Do the federal courts
have mechanisms by which they can handie class action cases better than state courts?

Response:

In my view, 8. 353 would not overload the federal court system. Over
time, the proposed changes would lead only to a minimal (if any) increase in the federal
caseload because (1) attomneys will be less inclined to file frivolous lawsuits, (2) non-
meritorious cases will be weeded out more rapidly, and (3) duplicative and overlapping
cases will be consolidated under the federal multidistrict litigation process.

As a general matter, our federal court system clearly is better equipped to
handle complex litigation matters involving highly technical legal issues and interstate
implications. Under current law, state court adjudication of interstate class actions often
results in one state playing God and declaring the meaning of the laws of multiple other
states. That role of refereeing state law interpretations in disputes among citizens of
different states is more appropriately played by our federal courts. Further, only federal
courts have the authority to consolidate before a single judge the duplicative class actions
that now proceed in state courts on a “competing” basis.

Moreover, federal courts (generally speaking) have better resources to
manage class actions, espccially interstate ones. Federal courts have larger stafls.
Federal courts have law clerks. Federal courts have the ability to delegate certain aspects
of a case to magistrates or special masters. State courts typically do not have these
resources. Federal courts clearly provide the more appropriate fora for adjudicating
interstate class actions.
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4, A Da you agree with the Justice Department’s comments regarding a
defendant corporation’s operations within a state and the opportunity for removal to the
federal courts? Do you believe that there is a due process problem if non-citizen
defendant corporations with substantial operations in the state do not have an opportunity
to remove from the state court to the federal courts? Why or why not?

Response:

I do not agree with the Justice Department’s statement that class actions
involving defendant corporations will always end up in federal court if the proposed
legislation is adopted. The exceptions to federal court adjudication of interstate class
actions reflected in the bill will keep truly local class actions in state courts. Under the
bill, federal judges may (and presumably will) decline to exercise jurisdiction over cases
in which a “substantial majority” of the class members and defendants are local and the
claims involved will be governed primarily by local law. The same applies to “state
action” cases — matters in which states or state officials are named as defendants.

B. ‘What would vou think of a practice of a plaintiffs’ lawyer who names a
local retailer or distributor in a class action simply to divest federal courts of jurisdiction
so that a defendant cannot receive equal justice under law? Do you believe that
plaintiffs’ lawyers are “gaming” the civil justice system?

Response:

Unfortunately, this type of manipulation of the system is not uncommon. Without
question, considerable “gaming” of the civil justice system is occurring in the context of
interstate class action litigation. ] touched upen a number of the tactics in the course of
my testimony, explaining how they were used to keep class actions out of federal court:

) Attorneys mask or omit claims that are in reality federal in nature in order to
hinder removal of the case to federal court under a federal question jurisdiction theory.
In some instances, Jawyers who employ this tactic deprive their clients of potential
avenues for recovery and thereby violate their duties as advocates for the class;

) Lawyers who want to keep their cases in state court will draft the complaint to
include a defendant from the same state as one of the plaintiffs in order to destroy
“complete diversity,” the requirement that the state of citizenship of all named plaintiffs
is completely different than the state of citizenship of all named defendants. Once the
jurisdictional battle is over, these “additional” defendants often fall by the wayside.
Plaintiffs’ lawyers accomplish the same thing by manipulating the plaintiffs’ side of the
case; they search for and name a plaintiff who lives in the same state as the defendant
(even though the case is filed in a different jurisdiction);,

3) Many attorneys also play fast and loose with the “amount-in-controversy” prong
of the federal diversity jurisdiction requirement. In most instances, a class action may be
heard in federal court under a diversity jurisdiction theory only if each class member
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claims over $75,000 in damages. Solely to frustrate any removal attempts, attorneys
often plead damages below the “jurisdictional amount,” sometimes $74,999. In addition,
they frequently waive punitive damages.

Through such tactics, these attorneys frequently cheat their own clients as well as the
system. It is wrong for a class action lawyer to unilaterally “waive” otherwise available
claims that class members might wish to assert simply in the name of forum-shopping.

Nevertheless, it happens every day — class counsel sacrifice the claims of unnamed
class members in order to keep their cases in state courts. .

C. What do you believe to be the purpose of federal diversity of citizenship
jurisdiction? Isn’t it to provide out-of-state defendants with a “fair forum™ so that ail
defendants can receive equal justice under the law?

Response:

Diversity jurisdiction is a tool that allows federal courts to hear cases that
are brought under state law because the parties are from different states and because there
is a certain amount at stake. In developing the diversity jurisdiction concept, the framers
of the Constitution intended to eliminate the risk out-of-state defendants would be forced
to defend themselves against state law-based claims in local courts that might be biased
in favor of local citizens. Fairness and equal treatment under the law is the guiding
principle behind diversity jurisdiction. In an interstate class action context, diversity
jurisdiction provides other bonuses as well. Federal courts, unlike their state court
counterparts, have the ability to consolidate a hodge-podge of cases from different federal
courts into one deciding case rather than suffering the inefficiency and lack of resolution
that characterizes overlapping state court class actions.

S. A Professor Daynard contends that S. 353 would be better entitled the
“Tobacco Industry Relief Act of 1999” because it would allow for removal of all class
actions involving tobacco companies and, consequently, result in tobacco cases being less
likely to be certified as class actions. Do you agrec?

Response:

Prof. Daynard’s statement appears to be premised on a misperception.of pending
tobacco litigation. The tobacca-related lawsuits that have been maost in the news - those
concerned with smoking-related health care expenses that were brought by state attorney-
generals — are not class actions and therefore are outside the purview of S. 353,

It is also premised on an unsupported assumption that state courts will certify
tobacco class actions, while federal courts will not. Prof. Daynard lost the federal court
tobacco class action that he brought. But that does not mean that others who carefuily
craft a purported class would not succeed. Indeed, the record on class certification in
tobacco-related class actions has been decidedly mixed in both federal and state courts.
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Interestingly, I am not aware of any evidence that any class members in state
court tobacco class actions have actually benefited therefrom. For example, the highly
publicized Florida state court action against tobacco companies by a purported class of
flight attendants was settled with the attorneys being paid $49 million, while the class
members “received” only the right to sue. When asked to comment about that cutcome,
one law professor said: “Is the system just, when it allows the plaintiffs’ lawyers to make
$49 miilion for making their client worse off?” (The Sun, February 20, 1998) It is only
fair to note that a medical research foundation also received a significant payment.

B. Do you believe that a legislative “carve out™ would be consistent with the
principle that all persons — including corporate entities — are entitled to equal justice and
fair treatment under the law?

Response:

I do not. Jurisdictional rules should apply to all litigants equally. Neither tobacco
company defendants or any other citizen should be excluded from our federal courts,
particularly when such a “carve out” would appear to be motivated by the momentary
public view of the excluded parties.

Questions from Senator Kohl

1. Do you believe that something is amiss when a state court certifies a class, while a
federal court says the same class should not be certified?

Response:

Generally speaking, there is a problem any time that our judicial system
produces contradictory results in identical cases. Consistency in interpreting and
applying the law is a noble objective for all jurists. Thus, something is definitely amiss
when a state court certifies a class that a federal court has found uncertifiable.

In its testimony, the Justice Department seems to dismiss this problem,
noting that “State courts are as subject to the requirements of due process as the Federal
courts.” But the Department misses the point that the parameters of what claims a federal
court may certify for class adjudication are guided largely by due process principles.
Thus, when a state court grants class status to a case that a federal court has determine
cannot proceed as a class action, the state court likely is sacrificing (at least to some
extent) the due process and trial fairness rights of the class member(s) and/ or the
defendants.
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2. Do you believe that as a general matter federal courts have better resources than
state courts for managing class actions?

Response:

As a general matter, federal courts have better resources than state courts
for managing class actions. Typically, federal courts have larger support staffs to aid
with the burden of managing the various complex issues that invariably arise within class
action litigation. State court judges usually operate without the assistance of clerks.
Federal court judges, unlike many of their state court counterparts, also have the ability to
delegate certain aspects of a given case (such as discovery issues), to magistrates or
special masters.

Because complex litigation matters.tend to be adjudicated in federal
courts, the judges of those counts usually have more experience in addressing highly
intricate or technical issues. They are also particularly well equipped to adjudicate
matters with interstate commerce dimensions, particularly where the laws of muitiple
states are involved. Indeed, working under the constitutional concept of diversity has
allowed federal courts to develop greater expertise in interpreting the laws of other
jurisdictions (a skill that more frequently is needed in class action adjudication due to the
50-state member scope of the classes).

3. Our bill would require that class notices, including notices of proposed
settlements, be in plain, clearly understood English, and that setflement notices include
certain details, like the amount and source attorneys” fees. Do you believe that class
notices are sometimes too confusing for class members to understand, and do you believe
our provision is a step in the right direction?

Response:

The notices that many class members receive are written with complicated
and technical “legalese” that would challenge most members of the bar. Unfortunately,
such notices are a class member’s only basis for deciding whether and how 1o exercise
his/her rights with respect to the claims at issue,

Currently, notices are often written in such 2 way that frustrates the
claimant into a state of inertia. In many instances, class members cannot comprehend the
nature and scope of the class action about which they are learning for the first time
{through the notice), nor can they understand the ramifications of their participation as a
member of a class. Thus, many if not most claimants who receive notice that they are
members of a class do nothing upon receipt of such notice {other than perhaps to throw
the notice in the garbage). This inaction by class members benefits plaintiffs’ counsel by
increasing the size of the class while giving full control of the matter to counsel
(regardless of whether they are acting the best interests of the class}).

Justice can be achieved through the class action device only if the key
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constituency — the class itself — is able to knowingly participate in the entire process.
That participation can be achieved only if class members receive proper notification and
explanation of the litigation in plain English. §. 353 is a healthy step in that direction.

4 On a scale of one to 10, how would you rate the following kinds of cases, in terms
of whether there is a strong argument for federal jurisdiction? (10 being a strong
argument for federal jurisdiction, down to one as a2 weak argument) Please explain your
responses,

a) Multiple class actions in several state courts, each involving same class
members from all 50 states, same claims, millions of dollars sought in damages, same
multiple defendants, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against multiple defendants”)

b) Multiple class actions in several state courts, each involving same class
members from all 50 states, same claims, millions of dollars sought in damages, and
same single defendant, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against single defendant™)

c) Single class action, class members from all 50 states, millions of dollars
sought in damages, multiple defendants all from outside of state where case is filed,
govemned by primarily out-of-state law (“Nationwide class action, multiple out-of-state
defendants, out-of-state law)

d) Same as (¢), except governed by law from state where case filed
(Nationwide class, multiple out-of-state defendants, in-state law)

e) Single class action, class members from all 50 states, millions of dollars
sought in damages, multiple defendants all from same state where case is filed, governed
by primarily out-of-state law (“Nationwide class action, multiple in-state defendants, out-
of-state law’)

f) Same as (e), but governed by law from state where case filed
(“Nationwide class, multiple in-state defendants, in-state law™)

g) Single class action, class members from all 50 states, millions of dollars
sought in damages, single defendant from outside of state where case is filed, governed
by primarily out-of-state law (“Nationwide class action, single out-of-state defendant,
out-of-state law™)

h) Same as (g), except governed by law of state where case filed
(“Nationwide class action, single out-of-state defendant, in-state law™)

) Single class action, class members from all 50 states, millions of dollars
sought in damages, single defendant from same state where case is filed, governed by
primarily out-of-state law (“Nationwide class action, single in-state defendant, out-of-
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state law™)

h] Same as (i) except governed by law of state where case filed (“Nationwide
class action, single in-state defendant, in-state law™)

k) Single class action, class members from same state where case is filed,
millions of dolars sought in damages, multiple out-of-state defendants, governed by
primarily law from outside of state where case filed (“In-state class action, out-of-state
defendants, out-of-state law’™)

1§] Single class action, class members from same state where case is filed,
millions of dollars sought in damages, single out-of-state defendant, governed by law
from outside of state where case is filed (“In-state class action, out-of-state single
defendant, out-of-state law™)

m) Single class action, class members from same state where case s filed,
millions of dollars sought in damages, multiple out-of-state defendants, governed by law
from outside of state where case filed (“In-state class action, out-of-state single
defendant, out-of-state law”)

n) Single class action, class members from same state where case is filed,
millions of dollars sought in damages, single out-of-state defendant, governed by law
from sate where case filed (“In-state class action, single out-of-state defendant, in-state
faw™)

0) Single class action, class members from same state where case is filed,
millions of dollars sought in damages, in-state defendants, governed by law from state
where case filed (“All in-state class action”)

P Single case, in-state plaintiff sues out~of-state defendant for $75,001;
governed by law of state other than where filed (“Diversity case just above dollar limit,
out-of-state law™)

Single case, in-state plaintiff sues out-of-state defendant for $75,001, governed by law of
state where filed (“Diversity case just above dollar limit, state law where filed”)

Response:

In addressing these scenarios, one should be guided by what the framers of the
Constitution had in mind when crafting the concept of diversity jurisdiction. We need to
iook to their goals and accept that the current law, when applied to certain types of class
action, fails to meet those goals. Further, we need to look at where the practicalities of
current practice suggest that a federal court could be a more effective manager of such
litigation.

With that in mind, I believe that all of the scenarios (except for (0)) present
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compelling cases for federal jurisdiction (in the 8-10 point range). Except for scenario
(o), all of the cases present disputes among citizens of different states and therefore fit the
mold of the sort of case for which federal diversity jurisdiction was created.

Some of the scenarios present additional compelling reasons for the exercise of
federal jurisdiction. For example:

Many of the scenarios (such as (a) and (b)) involve multiple overlapping class actions
pending in different state courts across the country. That fact favors federal jurisdiction
because federal courts are uniquely able to consolidate thosc cases for more consistent
and efficient handling.

In many of the scenarios (such as in (a) (b), (c), (e), (g), (i), (k), (1)}, the foraum court(s)
would be required to interpret the laws of other fora. That is a task more appropriately
handled by a federal court, and that is therefore a factor favoring federal jurisdiction,

Even where the scenario assumes that the forum state law would apply to all claims (such
as in scenarios (d), (f), (h), (§), and (n),) the involvement of a federal court would be
preferable because that choice-of-law determination (that is, determining that the law of
one state applies to the claims of persons residing in all 50 states) is unlikely. That call
should made by a federal court, which would be less prone to select antomatically the law
of the forum,

Most of the scenarios involve class actions (all of the scenarios except (p) and (g)), which
thus presumably would be relatively complex matters. As discussed previously, federal
courts are typically better equipped to deal with such matters.

All of the scenarios (except (p) and (q)) involve disputes over large sums of money. In
tandem with the other indicia of proper federal diversity jurisdiction, that is a factor
favoring access to federal court.

Only scenario (o) does not seem to present a very compelling case for federal
jurisdiction, since it appears to be an entirely in-state matter.
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RESPONSES OF RICHARD A. DAYNARD

May 17, 1999
Senator Charles Grassley,
Chairman
Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary :

United States Senate
Washington, D.C. 20510-6275

Dear Senator Grassley,

1 appreciated the opportunity to testify on May 4, 1999 before your subcommittee on the
subject of S.353, “The Class Action Fairness Act.” Furthermore, I appreciate the present
opportunity to respond to the follow-up questions posed by Senators Torricelli and Kohl.
I will set out each of the questions posed to me, followed by my responses.

Questions from Senator Torricelli:

1. In your judgment as an attorney and as an academic who has been deeply involved
" with tobacco class actions, how would the removal of tobacco cases to federal court
resulting from this bill impact on the likelihood of success of class action suits filed
by tobacco victims? Conversely, would the bill’s removal provisions have a positive
impact on the ability of tobacco companies to defend themselves in class action suits?

Response: Removing tobacco class actions to federal court would drastically reduce their
chances of success. Since Judge Posner’s much-cited and much-followed decision in /n
Re Rhone-Poulenc Rorer Inc. 51 F.3d 1293 (7™ Cir. 1995), federal appellate courts have
uniformly rejected contested toxic tort class actions. These courts have been particularly
concerned about the difficulties they would have in managing the cases. These
management problems include the complication and confusion of dealing with the laws
of a variety of states, the docket congestion posed by the possibility of thousands of
individualized proceedings following the trial of common questions, and the problems
posed by the Seventh Amendment (which is not binding on the states) for structuring the
different phases of the cases. None of these problems go to the faimess to the defendants
of a class action proceeding, but only to the federal courts’ own interest in not getting
entangled in complex and extended procedures. It is entirely within the discretion of
state courts whether they wish to involve themselves in such procedures. At this point it
seems that some do, and some do not.
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As to the defendants’ ability to defend themselves in state court, the tobacco companies
are presently in the midst of a three-month-long defense presentation in the first phase of
the Engle case in state court in Dade County, Florida. Defense counsel had also engaged
In extensive cross-examination of the plaintiffs’ witnesses. Whether or not the defendants
prevail in this phase (thereby concluding the case), no one can doubt that they have
received — and taken full advantage of — a full opportunity to present whatever legal and
factual defenses they have. Indeed, their real objection to state court is that they are
sometimes forced to present their defenses to juries of their peers, rather than being
certain of getting the cases dismissed on preliminary procedural grounds, as is true in
federal court.

2. This bill provides for mandatory Rule 11 sanctions for filing what a judge determines
to be a frivolous case. And I would note that this provision applies to all federal
cases, not just class actions. You express in your testimony concem that this rule
change will have a chilling effect on attorneys bringing important and meritorious,
yet novel cases. Could you give us some examples of recent cases that may never
have been brought if this rule were in place?

Response: Just in the tobacco litigation arena, the first few state Medicaid reimbursement
cases (those filed from 1994 —1996) were considered highly speculative when they were
filed. The defendants argned, plausibly, that legal doctrines dating back more than a
hundred years required the states to use subrogation procedures (an impractical
suggestion) or not proceed at all. One of these early cases was filed in Texas federal
court. Plaintiffs’ attorneys considered these early cases very risky, and might well not
have taken them had they faced the additional risk of having to pay the defendants’ legal
costs if a judge found their claims “frivolous”. Had these early cases not been brought,
the others would not have filed, and last fall’s multi-state agreement with the tobacco
companies would never have occurred.

Similarly, I found it impossible for find an attorney willing to take the case of Norma
Broin, a non-smoking flight attendant who contracted lung cancer after several years of
exposure to smoky airplane cabins. Finally in 1991 Stanley and Susan Rosenblatt -
brought a class action against the tobacco companies on behalf of her and others similarly
situated. Though the Florida appelilate courts have since upheld the propriety of such a
class action, most knowledgeable observers considered it a “long shot” when it was filed.
Had S.353 been in force in 1992, the Rosenblatts would have been forced into federal
court by the removal provisions, which would doubtless have decided that the class
action was unmanageable, and might well have sanctioned them for having brought such
a “frivolous” class action complaint in the first place! The prospect of such sanctions
would probably have deterred even such courageous attomneys.

Furthermore, cases brought in federal court under the Americans with Disabilities Act, by
individuals with medical problems that prevent their working or frequenting places of
public accommodation where they will be exposéd to environmental tobacco smoke,
were originally thrown out as outside the Act. While the claims were reinstated by the
U.S. Courts of Appeals for the Second Circuit, Staron v. McDonald’s Corp., 51 F.3d 353
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(2d. Cir. 1995), and the Ninth Circuit, Homeyer v. Stanley Tulchin Assoc., Inc., 91 F.3d
959 (7" Cir. 1996), the plaintiffs’ attorneys might never have dared bring the cases were
Rule 11 sanctions mandatory.

I am also very doubtful that any of the gun liability cases, including the successful
Hamilton case recently tried in Brooklyn federal district court, would have been brought
under a mandatory Rule 11 sanctions regime. I am sure that my colleagues at
Northeastern University School of Law working in other areas of the law could provide
dozens, if not hundreds, of additional examples, and I would be happy to request that of
them if you would find it helpful.

Questions from Senator Kohl:

1. In your written testimony, you cited a few class action cases — I believe four total —
that have been certified in state courts and probably would not have been certified in
federal court. Aren’t these few cases just a small number of the total number of
tobacco cases that have been brought? What are your estimates of the total number of
tobacco cases that have been brought over the last decade, and the total number still
pending? What do you estimate is the percentage of class actions among these totals?

Response: I agree that these class actions are relatively few in number. Indeed, they
should be few in number — that is the point of class actions. But in terms of the number
of plaintiffs included in the classes, even the three pending certified state class actions —
for smokers, ex-smokers and their families in Florida, Louisiana, and Maryland --
represent perhaps a thousand times more plaintiffs than the 1,000 to 2,000 individual
cases that have been filed since 1954. Thus, in terms of their potential for delivering
Jjustice to afflicted smokers (which I take to be the thrust of your question), and
considering just these three certified class actions, they represent perhaps 99.9% of the
tobacco victims with cases presently before the courts.

2. Isn’tit true that the cases that have had the biggest impact — the state-brought cases
that were settled last year for billions of dollars — weren’t class actions at all?

Response: Yes.

3. Do you agree with Professor Elliot’s testimony that state courts “overwhelmingly”
follow federal case law with respect to class action procedural issues? If so, given
your testimony that federal courts have so far rejected allowing tobacco cases to
proceed as class actions (due to the differing circumstances of individual plaintiffs),
isn’t it unlikely that class actions will ever be that important in litigation involving
tobacco?

Response: I disagree with Professor Elliot. While state courts certainly pay substantial
respect to federal court decisions interpreting similar procedural rules, they follow their
own policies on issues like “manageability” (involving the allocation of the state court
system’s own resources). Appellate courts in Florida and Louisiana, and a trial court in
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Maryland, have concluded that tobacco class actions may proceed in their courts. The
great majority of state court systems have not yet ruled on this issue. State court class
actions may well turn out to be the instrument by which afflicted smokers obtain the sort
of justice for themselves that the states were able to obtain in the recently-settled
Medicaid reimbursement actions.

4. You testified that, under our bill, most tobacco class actions involving only in-state
class members would still be removable to federal court, due to out-of-state
defendants. While there are very strong arguments for federalizing such cases (i.e.
state court bias against out-of-state defendants, and the ability to consolidate related
cases for more efficient discovery), do you have any recommendations about how to
amend this bill te avoid such an impact?

Response: One possibility would be to limit the removal provisions to multi-state plaintiff
class actions, i.e. those in which the plaintiff class includes members who are not
residents of the forum state. That would eliminate the “outrages” that were brought up at
the hearing, such as the state court class action that “benefited” out-of-state class
members by debiting their bank accounts for a share of the plaintiff counsel’s fees. It
would also protect the Florida, Louisiana, and Maryland certified smoker class actions,
and any similar residents-of-one-state-only class actions that might be certified in the
future.

My hesitation about recommending such a removal jurisdiction centers on the Broin case,
which was a national class action of flight attendants suffering from diseases and
conditions caused by exposure to environmental tobacco smoke. There may not be
enough class members living in any one state to have made this difficult and expensive
case worth bringing on any basis other than as a multi-state plaintiff class action. Yet I
believe this class action has already achieved substantial benefits for the class members -
- and so does Florida’s Third District Court of Appeals. Ramos v. Philip Morris
Companies, Inc., 1999 Fla. App. LEXIS 3422.

A more tailored approach might be to make multi-state plaintiff class actions removable
only where they are also “settlement class actions” (i.e. those in which a settlement was
agreed to before the class was certified). For the reasons suggested in the Supreme
Court’s recent Amchem case, Amchem Prods. v. Windsor, 521 U.S. 591 (1997), and in
the article by Professor John Coffee which the Court cites, Coffee, Class Wars: The
Dilemma of the Mass Tort Class Action, 95 Colum. L. Rev. 1343 (1995), abuses of
absent class members are most likely to occur in settlement class action cases.

Thus, in the tobacco context a group of plaintiffs’ lawyers filed a class action against
Brooke Group, Inc. in Mobile County, Alabama. Simultaneous, they filed an agreement
with Brooke Group to release all of its Liggett & Myers tobacco subsidiary’s actual and
potential liability to any smoker or nonsmoker, anywhere in the country, who is or might
become afflicted with tobacco-caused disease, all in exchange for 7.5% of its income!
This case would probably never have been filed except as a settlement class action, and
could probably not be certified (even in an Alabama state court) without the defendant’s
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consent. By contrast, while the Broin flight attendant class action was settled for
substantial value, that did not happen until long after the case was certified, indeed well
into the defendants’ presentation of its case to the jury.

5. In your written testimony, you explained that tobacco companies used a “bankrupt the
plaintiff’s lawyers” strategy to beat back litigation for decades. My bill, “The
Sunshine in Litigation Act of 1999,” would make it more difficult for courts to issue
blanket “gag” or “protective” orders, by requiring courts in cases involving public
health and safety to conduct a balancing test before concealing documents obtained
during discovery (and prohibiting any court order that would restrict disclosure of
such documents to regulatory agencies). This bill earned the support of the Judiciary
Committee in 1996. My question is this: Did the tobacco companies use protective
orders to conceal incriminating information and drive up the cost of litigation? If yes,
please explain how they did it, the extent of this practice (including examples), and
why the courts went along.

Response: Yes, tobacco companies have indeed used protective orders to conceal
incriminating information and drive up the cost of litigation. At least as early as 1970,
see Thayer v. Liggett and Myers Tobacco Co., 1.2 TPLR 2.63 (W.D. Mich. 1970) [copy
enclosed], tobacco companies regularly obtained so-called “umbrella” protective orders
that kept plaintiffs’ lawyers from discussing with each other the factual bases for legal
claims against the industry. These orders did not focus on specific sensitive documents,
but gave presumptive weight to the companies’ classification of any or all documents
produced in discovery as “confidential”. By moving to the plaintiff’s attorney the burden
of moving the court to declassify each improperly classified document, these umbrella
protective orders effectively guaranteed that improperly protected material stayed
protected, and unavailable for inspection by other plaintiffs’ attorneys or by the public.
While it was theoretically possible for plaintiffs’ attorneys to seek the declassification of
individual documents, they had little incentive to do so and in fact never did, since
declassifying documents that had been produced under a protective order would do
nothing to advance the case at hand.

The result of these orders was to require each plaintiffs’ attorney to “reinvent the wheel”,
helping to make what should be ruri-of-the-mill toxic tort cases into extraordinarily
expensive and chancy propositions. See William E. Townsley & Dale K. Hanks, The
Trial Court's Responsibility to Make Cigarette Disease Litigation Affordable and Fair, 25
Cal.W. L. Rev. 275, 4.5 TPLR 4.11 (1988) [copy enclosed]. The asserted basis for these
orders was the companies’ alleged fear that their trade secrets would be revealed to their
competitors, despite the facts that the information in question was often decades-old and
of no commercial value, that sharing the information among plaintiffs’ attorneys would
not increase the risk of leakage to competitors, and that the supposed competitors were
often represented by the same attorneys anyway.

Many courts granted umbrella protective orders as a matter of course, since they saved
the court the bother of having to consider whether a possible large number of individual
documents were entitled to protection. Furthermore, plaintiffs’ attomeys sometimes
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agreed to protective orders, in the face of threats by defense counsel to hand nothing over
in discovery until the protective order issue was finally decided. The credibility of these
threats was strengthened by the industry’s behavior in the Cipollone litigation, where the
industry twice appealed the trial court’s decision ~ granting only a limited protective
order and refusing to protect non-designated documents — to the Third Circuit, and indeed
sought certiorari on the issue from the United States Supreme Court! Cipollone v. Liggett
Group, Inc., 785 F.2d 1108 (3rd Cir. 1986); Cipollone v. Liggett Group, Inc., 822 F.2d
335 (3rd Cir.), cert. denied, 484 U.S. 976 (1987).

6. Do you believe that something is amiss when a state court certifies a class, while a
federal court says the same class should not be certified?

Response: Absolutely not. It is the genius of our federal system that state governments
are not required to proceed lock-step with the federal government. Especially since
“manageability” is such an important obstacle to federal court certification, there is no
reason to even anticipate that state courts will make the same internal resource allocation
decisions.

7. Do you believe that as a general matter federal courts have better resources than state
courts for managing class actions?

Response: No. The Dade County state court in Florida has done a very good job
managing the class actions in both Broin and Engle. Apparently, the higher salaries, law
clerks, and state-of-the-art facilities that characterize the federal courts are neither
necessary nor sufficient for managing class actions. A genuine desire to deliver justice
seems to be a more important variable.

8. Our bill would require that class notices, including notices of proposed settlements,
be in plain, clearly understood English, and that settlement notices include certain
details, like the amount and source of attorneys’ fees. Do you believe that class
notices are sometimes too confusing for class members to understand, and do you
believe our provision is a step in the right direction?

Response: Yes.

9. On a scale of one to 10, how would you rate the following kinds of cases, in terms of
whether there is a strong argument for federal jurisdiction? (10 being a strong
argument for federal jurisdiction, down to one as a weak argument) Please explain
your responses. [There follows 17 hypotheticals, which vary according to the
following dimensions: (A) whether multiple actions in courts of different states with
overlapping plaintiff classes are pending, (B) whether plaintiffs all reside in the forum
state, (C) whether there are single or multiple defendants, (D) whether defendants are
out-of-state (E) whether or not the forum state law governs, and (F) whether or not
the case is a class action.]

Response: I will respond to the importance I would give to each variable.
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A. Overlapping actions can be dealt with under the “first in time, first in right” rule,
without the need for federal jurisdiction. But see variable B, below.

B. For the reasons discussed in my response to question 4, class actions, and especially
settlement class actions, including non-resident plaintiffs present a reasonable claim
for federal jurisdiction, in terms of protecting absent class members. But, as my
response to question 4 also indicates, there are also dangers in making all multi-state
plaintiff class actions removable. The best rule may be one that protects against
multi-state plaintiff, settlement, class actions.

C. 1do not believe it should matter whether there is a single defendant or multiple
defendants.

D. Isee no reason why rules respecting removal based on the defendants’ residence
should be any different in class actions or non-class actions.

E. I see no reason why rules respecting removal based on choice-of-law issues should be
any different in class actions or non-class actions. Courts of one state apply the law
of another state on a regular basis — indeed, the rules for doing so form the core of
Conflicts of Law courses, texts, and restatements. Ironically, the federal courts have
recently articulated their own “manageability” concemns about trying cases with
multiple governing legal rules in federal court.

F. From the point of view of the defendant, one possible difference between individual
actions and contested class actions is the amount of exposure. But many individual
cases involve huge sums of money - the Pennzoil v. Texaco case, a single-plaintiff
case in Texas state court, produced a judgment for $10 billion, far larger than any
judgment in any class action. It may make sense, however, to cumulate class
members’ injuries to test whether the amount-in-controversy requirement has been
met.

Please let me know if I can be of further service.
Sincerely,
Richard A. Daynard
Professor of Law

Encl.
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CURRENT OPINIONS 1.2 TPLR 2.63

GERALDINE THAYER, Administratrix of the
Estate of Leslie Thayer, Deceased, Plaintiff

V.

LIGGETT & MYERS TOBACCQO COMPANY,
Defendant

No. 5314

DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF
MICHIGAN, SOUTHERN DIVISION

February 19, 1970

Although not a current case, Thaver is an
unreported decision that may be useful in current
litigation.

Pigintiff sued defendant for damages
Sfor the wrong ful death of her husband, wko died
of lung cancer. The jury returned a verdict of
ao cause of action. This opinion by the trial
Judge dezls with some of his procedural and
evidentiary rulings prior te and during trial.

The first section of this opinion ade
dresses defendant's motion for mistrigl prior to
the conclusion of plaintiff's case, following the
admission- into evidence, over defendant’s ob-
Jections, of cértain adveriisements and letters.
Defendant’s attorney, in siating his reasons for
seeking the mistrial, referred to allegedly preju~
dicial and based statements by the:judge.

The judge defended his ruling of ade
missibility of the evidence, as well as other rul-
ings and statements made by him, stating that
obvious disparity of resources between itwo par-
ties in a lawsuit becomes @ legitimate area of
Judicial comment when that disparity interferes
with the requirements of due process and fair-
ness. Of partictlar concern to the judge in this
case was that defendant's size and wealth led to
inequality in discovery and trial preparation.
Plaintif{’s case, the judge stated, was hampered
by defendant's evasiveness during the discovery
process and by a sweeping protective order con-
ferred by the Circwit Court. The judge de-
seribed a scenario m which plaintiff was ham-
pered at every turn in her pursuil of a fair trial
because of the ineguity in resources between her
and defendant. The judge stated that given
these circumstances, he justiftubly used his dis-
cretion ta attempt to balance the ineguity.

Section 1§ concerns defendant’s motion
Jor a mistrial based on the judge's comments
during the irial that the evidence might provide a
basis for bringing defendant's actions within the
area of witlful tort. These comments were held
to be within the judge's discretion o keep the
trial moving expeditiously, end, therefore, the
motion as directed to these remarks was denied.

Plaintiff sought to have defendant pro-
duce, prior to trial, letters from defendant’s or-
torney to one of his expers witnesses. The judge
denied plaintiff’s maotion on the grounds that
plaintiff had not shown that such an exception to
the "work product” rule was nmecessary for
preparation of her case.

in Section III the judge explained his
order that defendant answer supplemental inter-
rogatories concerning compensation of defen-
dant's experts by defendant, other tobacco com-
panies, or the Tobacco Instisute. The order to
answer was given, within the judge's discretion,
because of the relevancy of the information for
impeachment purposes.

Section FV explains the cowrt’s admission
into gvidence of the 1964 Surgeon General's Re-
port. 1t was admissible, as an exception {0 the
hearsay rule, as an official report or government
record, having satisjied the requirements of rel-
evancy and refiability.

In conclusion the judge stated that the
gross disparity in resources bgtween the parties
and the exploitation of its advanmiage by defen-
dant approached a denial of dug process that
would compel a new (trial, hut fthat since the
plaintiff could not afford to proceed with the
case, the case was moot,

COUNSEL:
Kerry D.  Alexander, Cicinelli, Mossner,
Majores, Harrigan and Alexander, 913 North
Michigan Avenue, Saginaw, Michigan 46605,
for plaintiff.

NOEL P. FOX, DL
QPINION

Plaintiff brought this products liability
action to recover damages for the wrongful
death of her husband, Leslie Thayer. She al-
leged that defendant Liggett & Myers manufac-
tured and marketed cigareties which, when
consumed by plaintif{’s decedent, caused the
lung cancer that ultimately led to his death at
age forty-nine.
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The case was tried to a jury and con-
sumed some five weeks of trial time. At the
close of the proofs, the jury returned a verdict
of no cause for action.

During the preparation and trial of this
case the court made numerous procedural and
evidentiary rulings. This opinion deals with a
few of the most important of these rulings.

L DEFENDANT'S MOTION FOR
MISTRIAL

Before the conclusion of plaintiff’s case,
defendant moved for a mistrial. Liggett &
Myers contended that comments made by the
court, outside the presence of the jury, in ruling
on various motions indicated a bias, with respect
to both corporate defendant and the issues in
this case, sufficient to deprive it of the oppor~
tunity for a fair trial. The motion was denied.*

It is entirely appropriate that defendant
should focus on the element of fairness in the
trial of this lawsuit. Fairness, and particularly
procedural fairness, is also the primary concern
of the court, Such fairness is nothing less than
the very heart of due process and thus one of
the primary guarantees of equality, in substance
and appearance, before the law.

It is to this very subject -- the interre-
lationship of equality, fairness and due process
-~ that most of the court’s remarks challenged
by defendant were directed.  Far from being

prejudicial, these remarks represented an objec-

tive appraisal of the developing procedural
posture of this particular case, an appraisal
which was itself the core of the rulings in-
volved. -

Defendant’s fhistrial motion followsd
admission into evidence, over defendant’s ob-
jection, of advertisements and letters relevant to
certain aspects of the plaintiff’s case. Some of
these exhibits had not been marked at pretrial,

1. When articulating the reasons for his mistrial motion,
counsel for defendant added: "I don't think the sppearance to
any defendant sitting in thiz comrt is such that the defendant
could possibly...at this point feel that in any way under
United States justice, if you will, that justice can be done with
a presiding officer in this trial having formed the prejudg-
ments and the opinions and biases that this court has evi-
denced in its statements”

and could have been excluded under Leach. v.
C&0, 35 FRD 9 (W.D. Mich. 1964.) Others
were mnewly discovered evidence requiring a
production order. The court, believing the in-
terest of justice to be served thereby, exercised
its discretion in favor of the plaintiff. The ad-
vertisements were admitted and the production
of certain letters in defendant’s possession was
required.

When making these rulings the court
made some observations which were intended to
serve ‘two functions. First, to emphasize that
the court, in the exercise of its discretion and in
the interest of justice, had considered the avail-
ability and use of resources by the parties in the
development and presentation of their respective
cases. Second, to clarify the court's position
respecting the developing legal posture of this
case.

A. The Allocation and Use of Resources

Plaintiff, a fifty-year old widow, was
represented by two members of a five-man law
firm located in Saginaw, Michigan. Defendant,
one of the major tobacce manufacturing firms,
had the services of the largest law firm in
Western Michigan, plus another large law firm
in New York City. Such a disparity between
parties in the resources that can be brought to
bear in the trial of a lawsuit need not, in itself,
be relevant’ to the resolution of any issue,
substantive or procedural. Neither is the court
usuaily concerned with the structure or size of
either party, However, it cannot be seriously
contested that wealth and size ought not them-
selves be determinative of .the way justice is
donme. These elements are thus legally innocuous
uatil it appears that their impact i5 to confer
undue advantage in lirigation and promote an
inequality inconsistent with the requirements of
due process and fairness.

7 In the instant case the court felt com-
pelled to consider and comment upon the impact
of defendant’s size and wealth.

The court's comments stressed two in-
terrelated themes: (1)} the dangerous possibility
of inequality of treatment by the lew of a large

2. See Appendix A.
report of this case]

{All appendices are omitted fram this
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corporate institution and a single party, which
often results from the wealth of the former, and
(2) the duty of a court, in order to serve justice,
pursuant to the mandate of Rule I of the Fed-
eral Rules of Civil Procedure, to use its discre~
tionary powers to avoid magnifying any such
inequality.

These remarks were supported, and in-
deed were compelled, by the evidence and pro-
ceedings before the court in this case. They
were made outside the presence of the jury.
For these reasons, there is no indication. of
prejudice and no basis for a mistrial.

{1} Effective Inequality in Discovery and Trial
Preparation

QOne of the most effective weapons a
complex and wealthy ipstitution may use to
hamper discovery is evasiveness. Facts may
become "lost" or “unavailable" in a mass of
corporate offices and files. One entity may
claim that requested information is not under its
control, but the control of another entity. Its
affairs and lines of responsibility can be clouded
and obscured.® Because of this potential, rele-
vant information may remain concealed or its
discovery delayed.

An individual with limited resources
may thus be faced with an almost impossible
situation. He needs the information; he has a
right to discover facts reasonably calculated to
lead to the discovery of admissible gvidence.

3. For example, when asked about activities related to his
field of supervision with Arthur D). Little & Co., Dr. Irwin
Miller responded at page 1248:

"A. 1don't know. The work that Arthur D. Little
has done for Liggett & Myers that I have been associated with
and that [ know aboui has been either animal experimental
wark or work in Jooking at the statistice associated with the
smoking and health area. I don’t know what work A.D.L. has
done. I'm personally surprised myself to see some of those
earlier figures because I didn’t come to Little till ‘65 and I
kniow very little of what they did for Liggett & Myers prior to
that time."

Later, when agked about the Little firm's activities
relating to cigarette filters, Dr. Miller replied:

"No, I was only very loosely associated with this
work. Little has g0 many different clients, I'm unaware of
most of the things he does.... I was not close enough to that
work. For a more lengthy example, see Appendix G.

Yet he simply cannot afford protracted discov-
ery. As a practical matter, adequate trial
preparation may become too costly. This may
contribute to a substantial inequality before the
court.

In the instant case, certain aspects of
defendant's conduct during the discovery pro-
cess indicated an attempt to impede otherwise
proper discovery. First, defendant answered an
interrpgatory as to whether it was a member of
the Tobacco Institute as "not applicable.” It was
later revealed that Liggett & Myers was indeed
a member of the Institute. Second, defendant
denied the existence of any agency relationship
between itself and the Institute. This denial was
in the face of testimony that letters from 2 pub-
lic health official addressed to the major to-
bacco companies had been answered by the In-
stituie’s president.  Subseguent production of
the letters confirmed this to be the case.

In addition to the capability to prevent
expedient discovery, a party with virtually un-
limited funds for litigation enjoys great advan-
tages in other aspects of the preparation and
trial of its case. It has at its disposal all the le-
gal manpower it feels to be necessary, in many
situations, specialists in the subject matter of
the litigation. 1t has the resources to research,
organize, and make available for instant use an
incredible volume of factual material. It can
locate and transfer files any place in the coun-
try. It has channels of communication and
cooperation available to other interssted parties.
It can bring all of this potential to bear on the
trial of a single lawsuit.

As we look to the future, the logistical
gap between the wealthy litigant and one with
modest resources is likely to widen. For examt-
ple, computers are now commonplace through-
out the nation's business community and they
are already being used to aid in the prosecution
and defense of lawsuits.

In large antitrust cases, a well-pro-
grammed computer is capable of simulating the
relevant market or of providing the most minute
data about pricing structures and sales, re-
gardless of how numerous the transactions may
be or what range of geography they may span.
Most certainly industry groups faced with large
numbers of similar actions against their mem-
bers -- whether it be cancer cases against



202

CURRENT OPINIONS 1.2 TPLR 2.66

cigarette manufacturers, environmental pollution
cases against the oil, chemical, and airline in~
dustries, or negligence actions against the auto-
mobile companies for faulty design -- will
bring the new computer technology to bear on
those lawsuits in order to improve their chances
of success.

Unquestionably the result will be a fur-
ther disparity between industrial gilants and in~
dividual citizens.

In years to come it may even be possible
for large corporations or industry associations,
by studying in detail and computerizing every
aspect of each case brought against them on a
particular subject, to develop statistics relating
to the significance of individual items of evi-
dence, or, quite possibly, a personality profilg
of jurors who are likely to be sympathetic to
their position.

Those of us who are charged by Rule 1
“to secure the just.. determinination of every
action" must be sensitive to these problems and
bring our discretion to bear in order to make
sure that the courts do not simply become an
instrument for the wealthy.

Defendant in this case enjoyed all the
advantages that wealth naturally produces. But
this was not enough. It sought, in addition, to
restrict plaintiff’s own flexibility in trial prepa-~
ration. The success of this effort magnified the
existing inequality of these parties. The method
defendant used to this end, and the reasons the
court eventually reached the above conclusion
about defendant’s motive, should be set forth in
some detail.

Early in the discovery process defendant
moved to be allowed to depose plaintiff before
submitting answers to interrogatories. The court
agreed to grant priority if it appeared from such
answers, filed with the court, that defendant
had responded in good faith.

Upon . initial examination of these an-
swers it appeared that a good faith response had
been made, and the court granted defendant’s
motion. The court later discovered that defen-
dant had incorrectly answered interrogatories

4. For some pansible remedial ideas for this kind of situation,
see infra, footnote 33,

regarding defendant’s connection with the To-
bacco Institute and the Tobacce Industry Re-
search Committee.”

Following the granting of the motion for
priority, but before its incorrect answer was re-
vealed, defendant succeeded in obtaining, on
mandamus from the Circuit Court of Appeals, a
sweeping protective order under Rule 30(b).
The order prevented plaintiff’s counsel from re-
vealing any information acquired through dis-
covery to any other persons, with the exception
of five experts. -

The reasons given by defendant for such
an order were that, first, the material plaintiff

-would discover in this case "contained trade se-

crets and confidential mformation which should
not be divulged beyond the confines of this

5. It may have been that the incorrect and\ misleading 2n-
swers. given by defendant were accidentally inserted into the
interrogatories. But if they were, it was a fortuitous series of
accidents,

Respecting the Tobacco Industry Research Committee, plain-
tiff inquired a8 to whether defendant Liggett & Myers was a
"member” of this i Defend d that from
1034-1064 it had not been s member. The court later dis-
covered that defendant helped found and supported this
G i The i lied by defend

can only be supported on the basis of the difference hetween

Y answer

"membership” and "support.” Such z fine distinction, when
platatiff’s i ion of di ing any of defen-
dant to the committee was obvious, is not in the apirit of the
Federal Rules, is evasive, and is not in good faith. See, infra,
footnote 8.

1 hi
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case,"® and second, that "since discovery in each
case should depend on its particular facts and
issues, if the information were given 1o attor-
neys for other plaintiffs bringing similar suits,
this defendant would be deprived of its rights
under the Federal Rules of Civil Procedure.”

These reasons, in the proper circum-
stances, may each be sufficient to invoke the
protection of Rule 30(b). In this particular case,
when viewed at the time of defendant’s Rule
30({b) motion, long before trial when the totality
of circumstances was sfill obscure, they ap-
peared persuasive. However, after the trial of
this case began, certain factors, hidden at the
pretrial stage, began to emerge and dilute this
apparent persuasiveness, As the total picture
developed during the trial, it appeared that the
protective order was serving defendant well in
areas unrelated to the protection of its trade se-
crets or legitimate procedural rights. These in-
direct benefits, which were unclear to all but

sfendant when the order was granted, may
have been the most important reason for seeking
30(b) protection.

< First, while defendant may properly be
protected from disclosure of its trade secrets,
the ,order it sought and obtained was much
broader. It required that "material and in-
formation made available in discovery proceed-
ings not, be divulged or made. available to any
other person, directly or indirectly, including by
copy or summary thereof, or by giving infor-

6. In the original proceedings at the District Court level, the
trade secret all i d to be hat of an af-
terthaught. Defendant first moved for a protective order on

the ground thai commmunication between plaintiff's counsel
and atforneys in anciker similar case in Pennsylvania would
violate a discovery limitation impozed in that case, and on the
ground that di should be
After the court denied the blanket order requested be-

of discovery i in the Pennsylvania
case should be sought in the Western District of Pennsylvania,

PSRN

d to one
case.

cause

not in this court, and because the order would unduly hamper
this plaintiff’s trial preparation and
added its allegation concerning trade secrets. The total pack~
age was then taken to the Court of Appeals.

In addition, when defendant’s 3G{b} motion was
originally heard hefore this court, the interrogatory snswers
furnished the court by defendant did not contain the pages

ltation. defend:

wherein a particularisation of trade secrets was allegedly
presented.

mation pertaining thereto, except to the extent
introduced as evidence at trial..."7

Plaintiff’s attorneys were prohibited
from disclosing, discussing or referring to, with
any other person, any material, privileged or
not, which was furnished by defendant. Fruit-
ful consultation between plaintiff’s attorneys
with similar cases in other areas was thus effec-
tively throttled. Counsel could not refer to or
discuss any matters pertaining to facts revealed
by Liggett & Myers. Without discussing partic-
ulars, any consultation would be largely fruit- .
less. Defendant thus succeeded, to a very sig-
nificant degree, in isolating plaintiff from out-
side assistance and advice.

Second, the court was somewhat puzzled
by the failure of either the discoversd material
in the court’s file or the evidence presented to
reveal anything approaching a trade secret. The
court could not reconcile this with defendant’s
assertion of irreparable harm when seeking its
protective order. It inguired of defense counsel
whether, in fact, any trade secrets had been in-
volved in this case.

Counsel could only refer to the pleadings
covering the protective order. The court could
therefore only conclude that one of the substan-
tial dangers alleged in support of defendant’s
protective order in reality did not exist.

Third, from the first day of the trial ap-
proximately a half dozen to a dozen defense at-
torneys, involved in similar cases around the
country, were in constant attendance in the
courtroom. These attorneys took notes, con-
ferred with each other and conferred with de-
fendant’s counsel. By way of confrast, the
breadth of defendant’s protective order had ef-
fectively prohibited plaintiff from similar con-
sultations.

Fourth, defendant made particular effort
throughout the preparation and trial of this
lawsuit to cultivate the image that it was stand-
ing alone and unaided in its effort to defeat the

7. Note that the order is broad enough to even prevent public
health officials from any b i disch by
defendant in this ¢ase, Thie puts defendant in the interesting

position of urging that fairness required ita interest in the se-
crecy of this information to prevail even over any public in-
tereat which might be served by its disclosure.
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plaintift’s ¢laim. It took this position through~
out discovery proceedings. The successful Rule
30(b) motion reflected such an assumption. The
misinformation contained in its answess to in-
terrogatories comcerning association with the
Tobacco Institute conveyed this impression,
Counsel’s in~-court statements that there was no
agency relationship between defendint and the
Institute had the same effect. However, subse-
. quent facts revealed at trial, especially the cor-
rect response to interrogatories and the letters to
Dr. Levin, which revealed the interrelationship
of defendant and the Tobacco Institute, and the
daily courtroom consultation with other defense
attorneys, belied defendant’s carefully calculated
image of nakedness before this court.

To recapitulate, the courf was witness to
a spectacle wherein defendant, rich in resources,
maintained complete freedom of association and
consultation, including courtroom conferences
with other attorneys experienced in the trial of
similar cases, while plaintiff’s counsel, already
disadvantaged by the limited resources available
to them, were prohibited from doing likewise
by a blanket protective nrder obtained by de-
fendant early in the case on grounds which later
proved largely illusory.

Defendant thus benefitted greatly in a
complex case involving masses of technical data
from constraints imposed on plaintiff’s freedom
in trial preparation.

In addition, the order prevents discov-
ery, in future cases, of documents which would

8. Thers was much more to reinforce the conchwion
that the individual tobacco companies, which are would-be

normally be public records.® This, too, serves
defendant well. It makes future discovery for
other individual plaintiffs more difficult, more
time consuming, asd more expensive. It insu-
lates data that could be used for impeachment
or other evidentiary purpose&w In over-all
effect, it magnifies the burden any plaintiff will
face in the trial of a similar lawsuit. It i eal-

3. Again, it thould be emphasized that not one of the decu-
ments filed in this case, and now immutie from disclosure,
contains trade secrets,

10. By way of , the zourt ad, to
Leach v. & & O, 35 FRD & (W.D. Mich. 1964}, the mastive
i Thie

B I ih

amount of i ts to defend

tit in fact coop: ively to defeat cig
cancer cases.
See {ootnctes IG and 27 for some examples of thiy
collective effort.
The Tobacco Institute is one vehicle for asserting
ecoflective intereat. Another is the Council for Tobacco

material d transeript of all previous trials of tobacco
cases plus complete dossiers on il experts who might be calfed
15 testify, The volume of materisl precluded detailed exami-
nation, but the court concluded that defsndant had available
all testimony and all information which had been discovered

in all prior tobacco-cancer cases. Anything not immediately

R h {Tobscoo Y O i whose
function was outlined at hearivg before the Senste Commiitee
on Commerce, 89th Cong. lst Session, part 1, March 22, £3,
24, 26, 29, 30, April 1 and 2, 196§, page 836, (Photocopy of
foxt deleted.)

v could be flown in on request. Not being hampered
by the kind of protective crder facing the plaintiff, defendant
could bring the of k tedge snd in such
cases posssaaed by the entire tobacco industry to bca..r' on the

Tawsuit.
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culated to do so. It has already been used for

this purposa.11

Finally, there was one more obvious ad-
vantage which accrued to defendant by virtue
of its overwhelming superiority in resources. It
knew that plaintiff could not afford the luxury
of a mistrial. With such knowledge defendant
could confidently risk tactics that would nor-
maily be deterred by this sanction'?. Plaintiff,
on the other hand, knew both that she had to be
cautious herself and that, as a practical matter,
she would be unable to effectively police defen-
dant’s conduct. Defendant thus sought the best
of two worlds -- a mistrial or a verdict of no
cause for action.

Had these circumstances been clear at
the time, it is doubtful that the protective order
sought by defendant would have been granted.

It was thus the above situation, carefully
measured against a concern for justice and ef-
fectual equality in the access to justice, and the
hope of discouraging similar conduct in future

11. Following the conclusion of this lawsuit, the court re-
ceived the following letter from defendant's attorneys:
{addressed to the Clerk of the United States District Court,
Western Division, dated January 5, 1970)

"Dear Mr. Ziel:

1 received a call from New York counsel on the above
fitigation today concerning a lung cancer case entitled Spillane
V. Liggett & Myers Tobacco Company, which is presently
pending in the U. S. District Court for Connecticut.
informed that Mr. Francis McDonald, an attorney for the
plaintiff in the Connecticut case, would probably be request-

I was

ing your office to furnish copies of certain documents and pa-
pers filed in the Thayer v. L&M case. As I informed Art on
the phone today, there is on file in the Thayer case an order
dated October 18, 1968, which was made pursuant to Rule
30(b) of the Federal Rules of Civil Procedure, which, in
essence, prevents the Qisclosure of material and information
furnished by defendant except to the extent introduced as
evidence at the trial.

We understand that the plaintiff's counsel in the
Connecticut case wants all of the answers to interrogatories
filed by L&M. It is our position that only those questions and
answers introduced as evidence in the case can be made avail-
able under the terms of that order. I thought I should bring
this to your attention at this time. If you have any questions,
please feel free to call me.

Very truly yours,

Wailson G. Knack
12. See Appendix B.

cases, which prompted the court to exercise its
discretion in plaintiff’s favor and to make the
remarks it made. There is more than adequate
basis on the facts of this case to support such
action. No prejudice to defendant was intended
or resulted.

(2) The court’s duty to promote justice.
' Throughout this case defendant dis-
played an insatiable appetite for procedural ad-
vantage. It also had the resources to pursue any
available opportunity to realize such advantage.
The facts justify this observation. But the
question remains whether the allocation and use
of resources in a lawsuit is, as defendant main-
tains, entirely irrelevant to any issue posed in
the case. .

Defendant goes further. It claims that
any consideration or suggestion of awareness of
those factors by the court would be "an alarming
abuse of judicial discretion,” and would, im-
pliedly, result in prejudice and an unfair trial.
After using disparity in resources to procure the
maximum weight of advantage, it then cries
foul when the court raises its voice to help cor-
rect, ever so slightly, the resulting imbalance.

Defendant’s view is consistent with nei-
ther justice nor the rules of procedure. If a
party appears to be exploiting its position for
the purpose of concealment, delay or other rea-
sons calculated to unduly disadvantage another
party in the preparation or presentation of its
case, then the court may take such actions into
consideration in its procedural and evidentiary
rulings.l

The day is long past where lawsuits re-
semble trial by battle. Access to justice there-
fore cannot depend on weight of resources any
more than upon strength of fists. It is the duty
of the courts to insure that wealth and power
alone do not determine the lawsuits, and that
those elements do not hamper an expedient,
inexpensive determination of the merits of each
case.

The most compelling mandates for such
an approach are contained in the Declaration of
Independence, the Preamble to the Constitu-

1. See Wigmore on Evidence (3rd Ed. 1940) §9.
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tion™ and the Fourtcenth Amendment. These

deal with rights of free individuals the protec-
tion of which bhas been the cornerstone of na-
tional policy since the birth of this nation.
They reflect the basic theme that government
and its organs, of which the courts are a part,
are constituted to secure these rights to individ-
ual human beings.'® This public interest in the
protection of individual rights and the avail-
ability of justice to each individual citizen is the
fundamental source of the policy reflected in
the Federal Ruies of Civil Procedure,

Rule 1 of the Federal Rules contains the
mandate for administration of proceeding in
federal court:

"These rules...shall be construed to secure
the  just, speedy, and inexpensive
determination of every action,™®

"There is probably no provision in the
federal rules that is more important than this
mandate. It reflects the spirit in which the
rules were conceived and written, and in which
they should be, and by and large have been,
interpreted. The primary purpose of procedural
rules is to promote the ends of justice... The

14 PREAMBLE

We the People of the United States, in Order to form
a more perfect Union,
quility, provide for the common defence, pi
Welfare, and secure the Blessings of Libert:
our posterity, do ordain and establish this Constitution for the
United States of America. (Emphasis supplied.)
15. It is worth noting that the corporate institution was not
within the contemplation of the authors of these basic docu~

igh Justice, insure d ic Tran-

ote the general
ourselves and

ments. Their focus was upen the rights of individual human
beings, not on the rights of institutions which might eventu-

ally be created by the g whose was the

mandate in- the second sentence of Rule | s
only one of a number of similar admonitions to
the bench and bar scattered throughout the rules
directing that the rules be interpreted liberally
in order that the progedural framework in
which litigation is conducted promotes the ends
of justice and facilitates decisions on the mer-
its..." 4 Wright and Miller, Federal Practice and
Procedure, Civil.Sec. 1029. (Emphasis sup-
plied.) :

It is not inconsequential that in this case
there is a substantial public, as well as private,
interest in a just determination based solely on
the merits of the case.

Rule 1 therefore requires that rules of
procedure are to be applied in a fashion that
will promote the ends of justice, Hormel v.
Helvering, 312 US. 552, 557, 61 S.Ct. 719, 85
L.Ed. 1037 {1941}, Leedom v. International
Brotherhood of Electrical Workers, 278 F.2d 237,
244 (D.C. Cir. 1960), Padovani v. Bruchhausen,
293 F.2d 546 (2nd Cir. 1961)."® The force of
this first and greatest of the federal rules is felt
in all of the remaining rules, and the spirit with
which they have been applied by the federal
courts for more than thirty years confirms this
impression.

The emphasis Rule 83 places on an ad
hoc determination of procedural issues is also
designed to promote the ends of justice. It is a
reminder to courts that difficult procedural is-
sues must not be avoided through an over-
abundance of general rules, but instead must be
resolved on a case-by-case basis and according
to the particular facts at hand.’® The emphasis
on ad hoc consideration also demands that

object of soncern.
16, A similar mandate is contained in the Proposed Rules of
Evidence:
Rule 1-02. Purpose and Canatruction
These rules shall be construed & secure fairness
dmin ] 1 expense
and delay, and promotion of growth and development
" of the law of evidence to the end that the truth may
be ined and i
Advisory Committee’s Note~
For similar provisions see Rule 2 of the Federal
Rules of Criminal Procedure, Rule 1 of the Federal
Rules of Civil Procedure, California Evidence Code
Sec. 2, and New Jersey Evidence Rule 6.

in of unj

Justly &

17. See, infra, discussion of the admissibility of the 1964 Sur-
geon General's Report, especially footnote 28.

18. In Padovani, the Second Circuit granted a writ of man~
damus to plaintiff to compel the district judge to reverse a
preclusion order issued under Rule 18 that would have had the
effect of preventing plaintiff from presenting her case at trisl.
The order had been sought and obtained by defendant Liggett
& Myers. The court held that such an order was unaunthorized
and at odds with the purpese and intent of the Fedaral Rules
It is an additional example of the appetite for undue advan-
tage, over and above those conferred by size and weslth
which had been displayed by this defend

19. See "Rule 83 and the Local Federal Rules,” 67 Colum.
L.Rev. 1251 (1967).
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courts apply principles of equity and fairness to
the resolution of specific procedural questions.

Rules ! and 83 thus emphasize two im-
portant factors. First, that matters encompassed
by the federal rules are to be administered, first
and foremost, with the ends of justice in mind,
and second, that under these rules the courts are
vested with considerable discretion to regulate
the proceedings before them in a-manner con-
sistent with aquity and fairness.”™  This reser-
voir of a trial court's discretionary authority
under Rule 30(b) should readily be available to
prevent or correct any unjust or unfair effect of
a pretrial protective order that has been issued
early in the proceedings whenever such an ef-
fect becomes apparent during the course of the
trial.

Federal courts are thus duty bound to
use their discretion through the federal rules, as
a balancing factor whenever justice and fairness
so demand.

28. In = seminar given in 1962 for newly appointed dietrict
Jjudges by the Committes on Pratrial Procedure of the Judicial
Conference of the United States, Second Circuit Judge Irving
R. Kaufman, in di the topic of di ry, stated that
*|Wihen o cese is thus brought before o judge there ave nu-
merous aiternstives open %o hm. In sssence, he functione 35 3

Ch lor, di ing relief in with prinsiples of
equity and fair play, within the confines of the appropriate
rules.” (Emphasis supplied.) P dings of the Seminars for

Newly Appeinted District Judges, 196. Similarly, Edgar
Toland, Secretary to the Advisory Committes on the Federal
Rules, cantioned as early as 1938:

- *The purpose of the rules is to put an end to that
sort of thing [nsmely, the complicated system of the past with
ita extensive and detailed provisions].  Let justice be

dmini; d ding, to_justice and common sense, pot

ding to the fec of complying with empty forms and
ancient rituals” {Emphasis supplied.}

21. Wright and Miller, Federal Practice and Procedure, state
in Civil Sec. 1029 that it ™is nob an exaggeration to say that
the ki to the effe of the federal rules is
discretion of the trial court. The rules grant considerable

power to the judge and only provide general guidelines as to

the manner in which it should be exercised.... The rules will

remain a workable system only as long aa trial court judges

exercise theie discration intelligently on 2 case by case basia;
M

of arbitrary rules of law to particular

only will have a debilitating effect on the overall systam™
{Emphasis supplied.)

One element that may be considered in
such a calculation is the impact of 3 disparity in
resources. Contrary to defendant’s assertions,
consideration of inconvenience and hardship are
by no means foreign to the law of procedure.

Rule 30(b) itself provides that, for good
cause shown, a court may take certain steps to
protect a party, "or the court may make any
other order which justice requires to protect the
party or witness from annoyance, embarrassment
or oppression.”

In Sullivan v. Southern Pacific, Co., 7
FRD 206 (S.D. N.Y. 1947), plaintiff raiiroad
emplovee brought an action against defendant
under the Federal Employer's Liability Act.
Plaintiff had lost his legs in a railroad accident.
He lived in Minnesota and filed his action in
New York. Defendant noticed plaintiff’s depo-
sition in New York City. The court, in granting
plaintiff’s motion for a 30(b) protective order,
stated at page 207

The plaintiff in this case is without funds.
He selected New York as the forum, when
he might have sued nearer home; but that
was a privilege accorded him by the
Federal  Employers’ Ei.abilit_y Act,
Baltimore & Ohio R. Co. v. Kepner, 314
US. 44, 62 S.Ct. 6, 86 L.Ed. 28, 136
A.LR. 1222, OQrdinarily a nbn-resident
plaintiff who makes that cheice should
make himself available for examination in
the forum in which he has brought his ac-
tion. But here we have special circum-
stances which would lead a court to mod-
ify the notice of examination and to direct
that plaintifi be examined either orally in
Minneapolis, Minnesota, or by written
interrogatories. To impose any conditions
that plaintiff pay the expenses of defen-
dant’s counsel in taking the deposition,
would be an added hardship. Plaintiff
could not meet that condition. His right
of action should not be jeopardized by
subjecting it to 2 motion to dismiss if he
failed to meet the condition.

Plaintiff’s motion is therefore granted. If
defendant wishes to take plaintiff’s de-
position by oral examination, the place of
the examination must be in Minnneapolis
and defendant will have to pay its own
expenses.  Defendant may, of course,
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examine plaintiff by way of written in-
terrogatories. Settle order accordingly.

Similar consideration was given to the
resources of the parties in Schultz v.”KLM Royal
Dutch Airlines, 21 FRD 20, (ED.N.Y. 1957).
Plaintiff brought a wrongful death action in
New York following the crash of one of defen-
dant’s airpiases in Holland. Plaintiff noticed
defendant’s deposition in New York. Defendant
moved for a protective order, alleging that key
employees could not be spared for such a trip.
The court denied their motion:

The foregoing is less than convincing. In
the first place, the depositions can be
taken one by one and at convenient inter-
vals, and the defendant corporation can
supply the transportation to its own rep-
resentatives at a minimum of cost.

It is not too much to suppose that any one
of the named persons is required to be
absent from his post of duty from time to
time Uy reasons of health or otherwise,
and in such an organization as that main-
tained by the defendant, it js fair to as-
sume that lieutenants have been trained to
serve in a temporary capacity for the
individuals named.

For additional examples of the use of
discretion under the federal rules to balance
inequality of resources of the parties, see Endle
v. Hermes Export Corp., 20 FRD 162 (S.D.N.Y.
1957), and Timble v. Rhode Island Insurance
Co., 16 FRD 563 (S.D.N.Y. 1954). -

Considerations of the balance of incon-
venience to the parties and impliedly the alloca-
tion of resources, have been given due process
status in International Shoe v. Washington, 326
U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945). The
issue there was whether an out-of-state corpo-
ration by its activities in the State of Washing-
ton had made itself subject to suit by a state
agency. In holding that defendant had such
minimum contacts within the state that com-
pelling him to defend a suit there did not of-
fend traditional notions of fair play and justice,
the court added that "(a)n estimate of the incon-

veniences which would result to tHe corporatior”’
from a trial away from its principal place of -.

business is relevant in this connection.”

The due process and equal protection
clauses of the Fourteenth Amendment have been
used extensively in the criminal area to prevent
miscarriage of justice due to an accused’s lack
of resources. Griffin v. [llinois, 351 US. 12,
100 L.Ed. 891, 76 S.Ct. 585 (1956); Douglas v.
California, 372 U.S. 353, 83 S.Ct. 814, 9
L.Ed.2d 811 (1963).

The holdings in these cases are limited to
criminal actions. But the thrust of their lan-
guage may indeed be more universal. There is
little reason why similar concepts should not be
applied in civil cases as well. Whenever dis-
parity in resources results in unequal access to
justice, there is an inequality of right and the
danger of denial of due process.

The courts must be concerned with a
just allocation of legal resources. They must be
concerned that substantial individual and public
interests are in fact and in law accorded fair
procedural and substantive due process. In pro-
cedure as in other areas, they must strive to es-
tablish the equality of position between the par-
ties from which equality of right begins.22

President Benjamin Harrison in his inau-
gural address on March 4, 1889, admonished:

If our great corporations would more
scrupulously observe their legal limitations
and duties, they would have less cause to
complain of the unlawful limitations of
their rights or of violent interference with
their operations. The community that by
concert, open or secret, among its citizens
denies to a portion of its members their
plain rights under the law has severed the
only safe bond of social order and pros-
perity. The evil works from a bad center
both ways. It demoralizes those who
practice it and destroys the faith of those

22. Mr. Justice Holmes, dissenting in Coppage v. Kansas, 236
U.$. 1, 28 (1915):

I think the judgment should be affirmed. In present condi-
tions a workman not unnaturally may believe that only by
belonging to a \-mion can he secure a contract that shall be fair
to him.... If that belief, whether right or wrong, may be held
by a reasonable man, it seems to me that it may be enforced
vy law in order to the equality of position between
the parties in which liberty of begins." (
supplied.)
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who suffer by it in the efficiency of the
faw as a safe protector. The man in
whose breast that faith has been darkened
is naturally the subject of dangerous and
uncanny suggestions. Those who use un-
lawful methods, if moved by no higher
motive than the selfishness that prompted
them, may well stop and inquire what is
t be the end of this.

Messages and Papers of the Presidents,
Bureau of National Literature, New York, 1897,
Vol, XII, p. 5444,

Justice must be made available to all, not
only to the strong who can marshal the greatest
resources, but to the weak and the disadvan-
taged. This goal has been sought for cen-
t\mles,2 and bears repetition today when so
much of our energy is directed to the quest for
social justice. Today, enmeshed in what John
Kenneth Galbraith succinctly describes as "the
unseemly economics of opulence,"®* it is”still
largely a hope. The words of the late P. AL
Sorokin are as forceful today as when written in
1941:

"Therefore, the contracting parties in ail
fields of social life, beginning with the eco-
nomic and ending with the political, were not in
equal positions to enter or not to enter into a
contract. As always, in order merely to live and
to satisfy elementary needs, the poor and the
underdog had to accept contractual conditions
much more advantageous to the rich and pow-
erful contracting parties than to themselves. In
both cases, in tis sensate »imosphere, the con-
tract tended to be a pseudo-contract entered
into under factual duress. In a modified way it
was an old form of dependence of ome party
and of domination of the other. The place of

23. "Ya shall do no unrighteousness in judgment; thou shalt
not respect the person of the ¥, nor honor the person of the
mighty; but in rightecusness shalt thou judge thy neighbor.”
Leviticua, ch. 19, v, 15,

*It is up o friendship to put to work, in sn equal manner, the
equality which already sxists amony men. But it it up o jus-
tice o draw to ity those who are unegual; the work of

justice ia fulfilled when this equality has been achisveds Thus

the feudal nobility and the lord of the manor
was taken by a rich class, and the pilace of the -
monarch's aristocracy and court by a new polit-
ical aristocracy. A high-sounding phraseology,
including such phrases as ‘equality of opportu-
nity,” ‘liberty,” and ‘the rights of man,” was re-
sorted to in the effort to conceal the discrep-
ancy between the lofty ideal of a genuine con-
tractual relationship and its actual perversion.
But no ideology canm forever hide the discrep-
ancy and convince the hungry man that he is
not hungry, the exploited that he is justly
treated, or the subjugated that he is free. Thus
the degeneration of the contractual relationship
set in even while contractualism was on the up-
grade -- because of the increasing host of
‘cheated people’ The further the contractual
process proceeded, the stronger grew the trends
in question, increasing both the degeneration of
the contracts and the number of those who
failed to derive from the contract its alleged
universal advantages. Placed in such a position,
those who suffered composed an ever-growing
army of deserters from contractual allegiance.”

"Similar results were produced by the
progressive impairment of other conditions of a
fair and genuine contract, It is only human for
a sensate man or group to seek to squeeze from
a contract every possible advantage. Such a
tendercy often led to a conflict in the interpre-
tation of its conditions. This conflict frequently
had to be decided by the courts of law. In spite
of the noble principle of equality of each party
before the law, the factual situation was often
quite a different one; for the vastly increased
complexity of the law made necessary the em-
ployment of lawyers to defend one’s interests in
court. A rich and privileged party could hire

‘the best lawyers, whereas a poor one could net,

Consequently the court’s decision was repeatedly
in favor of the rich party, in spite of the supe-
rior merits of the claims of the poor party.
Thus the parties were not equally protected, and
the interests of many persons were unfairly sac-
rificed in favor of those of the rich and strong.”
P. A. Sorokin, "The Crisis of Our Age," E. P.
Dutton & Co., N.Y. 1941. 243} (Emphasis sup-
plied.)

ity lies at the terminus of justice" St. Thoras Aquinas,
Commentary on Acsistotle’s Ethics, Book VI, Lesson 7.
{Emphasis supplied.}
24, Galbraith, American Capitali

ch. VIIL

24(a). For an analysis of such a problem in the area of the
Federal Employers’ Liability Act, seq DeParcqg & Wright,
Damagez Under the Federal Employers’ ‘Liability Act, 17 Ohio
State L. J. 430 (1956).
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To this "host of cheated people,” or to
those who share the current widespread belief
that justice belongs omnly to those who can pay
for it, it could not appear that justice was done
in this case. This is not to say that the jury
misperformed its function or that the decision
on the merits necessarily should have been oth-
erwise. But it does mean that if the merits in
fact favored the plaintiff, the chance that she
could get a just verdict litigating in these cir-
cumstances must have appeared to her to be
pitifully small.

It was with this in mind and with the
desire to realize a system which would minimize
the obstacles on the pathway to justice that the
court made the rulings and remarks it did in
this case.

B. Comments on the Applicable Law

Part of the observations challenged by
defendant’s mistrial motion dealt with the
court’s discussion of legal theories which the
facts indicated might well be applicable to this
particular case.

The thrust of the court’s comments was
to the effect that the evidence, particularly the
testimony and documentary material relating to
research and analyses of the health hazards of
smoking, plus the advertising record of the de-
fendant, might very well provide a basis for
bringing defendant’s actions within the area of
willful tort.?®  This theory as such was not
pleaded by plaintiff, but an analogous concept
was quite important with respect to defendant’s
affirmative defenses.

These remarks were not a part of nor
necessarily related to any specific rulings.
However, at a point in the proceedings when
evidence relevant to affirmative defenses was
being offered and challenged, the court felt
some clarification might be helpful to both par-
ties.

The trial judge has a duty, again under
Rule 1, to keep the parties informed of his ap-
praisal of the law applicable to their case as
soon as such appraisal is warranted by the de-
veloping evidentiary picture. Such an analysis

25. See Appendix C.
26. See Appendix D.

will often change as additional evidence is re-
ceived, and counsel should be accordingly in-
formed. This practice is of great assistance in
insuring a more expeditious and less confusing
trial. The court customarily does this in all its
cases. It does it most often when particularly
serious or unusual problems are involved.

Remarks made by the court for such a
purpose can be grounds for a mistrial only if
they prejudice defendant. Since the challenged
statements” were made outside the presence of
the jury, solely on the basis of available evi-
dence and at a time designed to be helpful to
the parties and to expedite the trial, there is
simply no possibility of prejudice.

Defendant’s motion as directed to these
remarks was therefore completely groundless,
and was denied.

II. PRETRIAL PRODUCTION OF LETTERS
FROM DEFENDANT" QUNSEL __TO IT.

EXPERT WITNESS

Plaintiff sought pretrial production of
letters from defendant’s counsel to one of de-
fendant’s experts, Dr. Basinger. Plaintiff con-
tended that, to the extent these letters contained
facts which might aid in forming an expert
opinion, they were discoverable to adequately
prepare for cross-examiniation.

Defendant sought the protection of the
"work product” rule of Hickman v. Taylor, 329
U.S. 495 (1947). 1t alleged that the letters in-
volved contained no facts considered by Dr.
Basinger in forming an opinion and that, be-
cause all possible bases for Dr. Basinger’s opin-
ions were already available, plaintiff had not
shown necessity for discovery.

The Hickman rule attempts to reconcile
the desire for liberal discovery with the need to
protect the integrity of the details of counsel’s
trial preparation. It insulates the attorney’s
"work product” from discovery umless data con-
tained therein is relevant, non-privileged and
necessary to the preparation of the adversary’s
case. Id. at page SI1. See also 74 Harv. L.
Rev. 942, 1033 (1961), Developments in the
Law -- Discovery.

If the letters souéf\t indeed contain facts
that could be considered necessary for proper
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preparation for cross-examination, and if such
facts are otherwise unavailable, then Hickman
permits discovery.

%

Plaintiff’s  cross-examination of Dr.
Basinger would have to be directed to questions
surrounded by considerable scientific contro-
versy. The expert's testimony would be quite
technical, and cross-examination could not be
expected to perform its function unless proper
preparation was made. Such preparation de-
mands knowledge of all factors considered in
the rendering of a complex scientific judgment
by an expert witness. Discovery may properly
aid this preparation, and the presence of such
information in a letter from counsel to an ex-
pert, coupled with a showiag of necessity,
would likely provide adequate justification to
override the restriction of the "work product”
rule.

2

The court felt, however, that in the
circumstances of this case the required necessity
had not been shown,

All material upon which Dr. Basinger
could conceivably have based his opinion had
already been produced. More importantly, the
doctor’s deposition and his report to defendant,
which were made available to plaintiff, both re-
vealed the specific facts considered in forming
his judgment. In this context, the mere chance
that the requested letters might contain helpful
factual information was not sufficient to require
sacrifice of the protection afferded an attorney’s
confidential communications by the "work prod-
uct” rule.

Therefore, the requisite necessity not
havirLg been shown, plaintiff’s motion was de-
nied. B

III. DISCQVERY OF DEFENDANT'S EX-
PERTS’ COMPENSATION FROM THE TO-
BACCQO INSTITUTE AND _ITS MEMBERS
QTHER THAN DEFENDANT WITH RESPECT
TO EVENTS INVOLVING THE RELATION

OF CIGARETTE SMOKING TO HEALTH.

Plaintiff, through interrogatories, re-
quested enumeration of payments made by de-
fendant, other cigarette manufacturers, and the
Tobacco Institute, or their agents, to medical or
scientific experts which defendant was .0 call at
trial. Defendant objected, on grounds of rele-

vancy, to disclosure of payments it made to.
these same experts in other cases, and to dis-
closure of the relationship of its experts to any-
one other than itself.

Discovery in a products liability case,
where proofs of a defect in defendant’s product
and of causation are technical and complex,
should be given the broadest possible range.
Such is the policy of the Federal Rules, Defen-
dant, with its large resources, is abie to supply
its experts with a deluge of medical and scien-
tific material upon which to base their expert
opinions. Faced with such testimony, an essen-
tial weapon at plaintiff’s disposal is impeach-
ment. The information requested by plaintiff
was of potentially critical value in attacking the
credibility of defendant's experts.

The compensation, in whatever form,
received by defendant’s experts to testify in the
instant case, regardless of the source, was rele-
vant to the credibility of their testimony. Even
if defendant did not directly compensate its ex-
perts here, it may very well be the direct bene-
ficiary of their services. The jury may be enti-
tled to consider and decide whether any pay-
ments made by other manufacturers of
cigarettes, or the Tobacco Institute (of which
defendant is a member) reveal relationships
which tend, because of pecuniary interest, to
dilute the persuasiveness of defendant’s experts.

The court concedes that the relevancy of
compensation received by these experts with
respect to past activities, such as for testimony
in previous trials or government hearings, is not
23 obvious as the above. In the normal case, the
likelihood that payments received on past occa-
sions will reveal relationships and interests
damaging to the credibility of a witness’ present
testimony is slight. In such situations, the pos-
sibility that the inquiry plaintiff proposed will
tend to obscure more important issues, balanced
against the likelihood that discovery will reveal
damaging relationships, may demand, in the in-
terest of judicial economy, that discovery be
limited.

However, in this case the balance
weighed in favor of further discovery. Defen-
dant and each of the other cigarette manufac-
turers are members of the Tobacco Institute.
They have a certain overriding collective inter-
est in this type of litigation: The public is
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aware that the tobacco industry has been under
heavy fire in recent years respecting cigarettes
and health. It has conducted a vigorous de-
fense, -which has extended to courts, legislatures
and other public forums. In these somewhat
unique circumstances, it is proper to inguire to
what extent any of defendant’s experts played a
part in this industry effort, and to what extent
they might have acquired a pecuniary interest
therein. Such an inquiry could well produce
evidence that a jury should consider in evaluat-
ing their testirmony.

Accordingly, and mindful of the broad
discretion invested in the court with respect to
matters of discovery, defendant was ordered to
answer plaintiff’s fourth supplemental inter-
rogatories with respect to any tramsaction or
event which involved the relationship of
cigarstte smoking to health.

1v. THE SURGEON GENERAL’S REPORT

At the beginning of plaintiff's cuse she
offered inte evidence the 1964 report of the
Advisory Committee to the Surgeon General,
entitled Smoking and Health.

Defendant objected, urging (1) the lfack
of any statutory authority for the report, and {2)
that the report reflects merely a compilation of
opinions, other than those of the authors, and
therefore is not sufficiently credible to over-
come the risk of untrustworthiness underlying
the hearsay rule.

In dealing with reports of government
agencies and committees, courts have taken
varied approaches to insure that competent fac-
tual matter contained therein is brought to bear
on issues in litigation. Some take judicial notice
of publications issued pursuant to statutory au-
thority and concerning matters within the
agency's expertise. Stasiukevich v. Nicolls, 168
F.2d 474 (ist Cir. 1948), Others, where cir-
cumstances indicate trustworthiness, have recog-
nized a public records exception to the hearsay
rule. Wigmore on Evidence (3rd Ed. 1540}
§1672.

The need of avai'ability of reliable gov-
ernment data has spawned statutory as well as

27. See Appendix E.

common law exceptions to the hearsay rule.
One such federal statute is 28 USCA §1733,

Defendant claims that the offered report
is not admissible either under an exception to
the hearsay rule or by statute. The court cannot
agree, .

Both the statutory and the common law
hearsay exce.tions are rules of general applica-
tion. Both provide only guidelines for applica-
tion in & variety of factual situations. Each of-
fer of evidence must be judged on its own facts.

Exceptions to the hearsay rule have de-
veloped where circumstances iadicate that the
risk of untrustworthiness of an out-of-court
statement is so slight and the probative value
potentiaily so great that the reasons for pro-
hibiting admissibility and consideration by the
trier of fact largely disappear.

In the area of official reports, the ex-
ception is broadly phrased as follows:

The cfficial report of a legislative or
congressional committee is admissible in
evidence in a judicial proceeding, as an
exception to the hearsay rule, where the
report, within the scope of the subject
matter delegated to the committee for in-
vestigation, contains findings of fact on a
matter which is at issue in the judicial
proceeding.

Stasiukevich v. Nicolls, 168 F.2d 474,
479 (Ist Cir. 1948).

Petitioner’s objections to receipt of this
report in evidence are overruled. It has
been consistently held that facts found in
reports prepared by public officials in the
course of their duty, in accordance with
express statutory authority, are admissible
as an exception to the hearsay rule where
there is no motive for the official to be
partial.

Natralization of W s

Petition for
164 F. Supp. 659, 661 (W.D.Pa. 1958).

While the government records exception
to the hearsay rule is well documented and well
known, it is not an open ticket of admissibility
for any official report. The rule must, in pru-
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dence, be read to authorize admission only of
those reports whose attributes of trustworthiness
are so high that they serve, in effect, the func-
tion of cross-examination.

The circumstances surrounding the 1964
Surgeon General’s Report indicate such a high
probability of trustworthiness. Both the forma-
tion and operation of the ccmmittee compel this
conclusion.

- The committee was formed by then Sur-
geon General Luther L. Terry, with the ap-
proval of the Secretary of Health, Education
and Welfare, pursuant to 42 USCA §217 (a):

"The Surgeon General may, without regard
to the civil service laws, an” subject to
the Secretary’s approval in such cases as
the Secretary may prescribe, from time to
time appoint such advisory committees...
for such periods of time, as he deems de-
sizable for the purpose of advising him in
connection with any of his functions."

The Surgeon General is the chief public
health official of the United States, and is the
head of the Public Health Service. He is
charged with the responsibility of investigating
and preveanting potential public health hazards:

The Surgeon General shall conduct in the
Service, and encourage, cooperate with,
and render assistance to other appropriate
public authorities, scientific institutions,
and scientists in the conduct of, and pro-
mote the coordination of, research, inves-
tigations, experiments, demonstrations,
and studies relating to the causes, diagno-
sis, treatment, control, and prevention of
physical and mental diseases and impair-
ments of man, including water purifica-
tion, sewage treatment, and pollution of
lakes and streams.

42 USCA §241

It was in direct fulfillment of these du-
ties that the Surgeon General’s Advisory Com-~
mittee was formed. Its activities and its con-
clusion were therefore clothed in the most com-
pelling kind of public interest.?® &

28. See Appendix F.

The 1964 Report was therefore the
product of an investigation authorized by the
Surgeon General in fulfillment of his duties and
pursuant to authority vested in him by
Congress, authority conferred to fulfill the pri-
mary goal of government, to secure those rights
which were central to the founders of this
country, namely, the rigzht to life, liberty, and
the pursuit of happiness. 9

The court took judicial notice of certain
certified documents dealing with the formation
and goals of the Advisory Committee on Smok-
ing and Health. These documents, plus the
sworn testimony of then Surgeon General Dr.
Luther L. Terry, revealed the following facts.

Following efforts by the American
Cancer Society, the American Heart Association,
the American Public Health Association, and the
American Tuberculosis Association, the Surgeon
General recommended to the Secretary of
Health, Education and Welfare that an Advisory

29. In President Richard M. Nixon's inaugural address of
January 20, 1969, he reminded us that in the eight years
thereafter America would be preparing to celebrate its 200th
anniversary as a nation, which is a celebration of the Declara-
tion of Independence on July 4, 1776, and that during these
eight years, again and again, our attention will be directed to
the ipl d in that D

namely, man’s unalienable righta of life, liberty and the pur-

suit of happiness.
(New York Times, January 21, 1969.)

These doctrines can express themselves ouly in
practical application through cases and through human
experience.

The Thayer v. Liggett & Myers case involves all
three. The Surgeon General, who is an officer of the United
States charged with ~the application of securing these
unalienable rights, was discharging that duty when he
adopted the Advisory Committee’s Report.

Certainly if the data in the report ia true, then the
maximum use of cigarettes as urged in the advertising of the
d d and its d ies results in an invasion
of all three unalienable rights. If defendant's cancer-
producing product results in the death of thousands of people
each year, this certainly invades the unalienable right to life.
If its advertising entraps millions of people, habituated and
addicted to the use of cigarettes, then this invades their right
to liberty. If cigarettes cause cancer, emphysema, and
multiple and varied respiratory and other disabling diseases,
this impedes the pursuit of happiness of these millions of

people. 4
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Committee be formed to study the problem of
smoking and health, and report the -esults to the
Public Health Service. In June of 1962, the
Surgeon General announced the formation of
such a committee. President Kennedy ac-
knowledged and approved his actions.

The selection of the eleven committee
megmbers was done in the following manner.
Representatives of all interested parties, inciud-
ing the Tobacco Institute,®® were invited to
submit names of potential committee members.
In this manner, a list of 150 scientists and
physicians felt to be qualified was compiled.

Each of the interested organizations, in-
cluding the Tobacco Institute, then screened the
list. Any organization could veto any name
given without giving a reason. The Surgeon
(General took particular care to avoid selecting
anyone who had taken a strong public stand on
the subject at issue. Dr. Terry’s reason for such
caution was o obtain a committee of "not only
the highest professional competence but also...
impartial in appearance and in fact.”

After the criginal list had been screened,
the Surgeon Genera selected eleven men who
represented the specialities most likely to be of
assistance in the committee’s work, Only one so
chosen was unable to serve.

These ten eminent scientists and doctors
then proceeded to their task of making an ob-
jective assessment of the nature and magnitude
of the health hazards of smoking. The com-
mittez reviewed and evaluated all available data
and reported its conclusions.

The committee had at its disposal the
resources of the largest medical library in the
world, the National Library of Medicine at
Bethesda, Maryland. In addition, it solicited
information and data from any interested orga~
nization. The Tobacco Institute was one such
organization which contributed information to
the committee.

30. Other participati were the A

Cancer Society, the American College of Chast Physicians, the .

American Heart Association, the American Medical Associa~
tion, the Food and Drug Administration, the National Tu~
barculosis Assaciation, the Federal Trade Comimission, and the
President’s Office of Science and Technology.

Individual members of the committee
made personal analyses of the data and conclu-
sions contained in the more imporiant studies in
the area, They made numerous trips, domesti-
cally and abroad, to personally examine the ba-
sic data used in these studies, They applied
their own expertise to this data in order to eval-
uvate research conclusions.  Their individual
conclusions were based on professional sxperi-
ence and independent judgment.

Members then discussed their ideas in
seminars and conferences. In the interest of the
utmost in objectivity and in the interest of cau-~
tion, any comsittee conclusions had to be
unanimous.

This process prodﬁced the findings w22t
forth in the 1964 Report.

The undisputed facts therefore indicate
that this committee was chosen by a process de-
signed to insure <he utmost impartiality of the
members, as objective an approach as possible,
and to insure that the results would e as close
to the truth as was obtainable through the exer-
cise of scientific skill,

The facts also show that the decision-
making process within the committee empha-
sized individual expertise, dialogue and collec-
tive judgment. All opinions on the subject re-
ceived a hearing within the committee. The
process itself insured that any conclusions would
have been carefully reached only after thorough
and rigorous inquiry., This cross-examination
within the committee itself is an impressive in-
dicator of the trustworthiness of its results,

Courts are usually free to give effec: to
a presumption that goverament officials, acting
within the confines of their authority, will
properly discharge their duty. Wigmore on Evi-
dence, §1632. Such a presumption is available
here, but is hardly needed in view of the above
facts.

In addition to the trustworthiness of the
Report, defendant possessed ample safeguards to
+«void any prejudice from its admission.

Defendant was able to veto any member
of the committee. It was free to submit all data
it wished to the committee. It had; the Surgeon
General, Dr. Terry, and the committee’s pathol-
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ogist, Dr. Emanuel Farber, available for cross-
examination. It was free to offer material to
rebut anything appearing in tgxe Report.

It is difficult to understand how, with
these protections available, admission of a Re-
port already shown to be highly trustworthy
could have possibly prejudiced defendant. For
this reason the Report was admitted in evidence.
The entire Report was relevant to the issue of
the defectiveness of defendant’s product.

This court is not alone in accepting the
trustworthiness of the 1964 Report. In affirm-
ing a ruling of the Federal Communications
Commission that radio and television stations
which carry cigarette advertising must devote a
significant amount of broadcast time to the case
against smoking, the Court of Appeals for the
District of Columbia stated ip Banzhaf v. FCC,
405 F.2d 1082 (D.C. Cir. 1968):

The danger cigarettes may pose to health
is, among others, a danger to life itself.
As the Commission emphasized, it is a
danger inherent in the normal use of the
product, not one merely associated with
its abuse or dependent on intervening
fortuitous events. It threatens a substan-
tial body of the population, not merely a
peculiarly  susceptible - fringe  group.
Moreover, the danger, though not estab-
lished beyond all doubt, is documented by
a compelling cumulation of statistical evi-
dence.

_Finally, the Commission expressly refused
to relg' on any scientific expertise of its
“own.®® Instead, it took the word of the
Surgeon General's Advisory Committee,”
whose findings had already been adopted
in substance by the Department of Health,
Education and Welfare,®® the Federal
Trade Commission,®® and the Senate
Commerce Committee, ° and had in ad-
dition been recognized and-acted upon by
Congress itself in the Cigarette Labeling
Act.

Such vridespread acceptance and use of
the contents of this report by various organs of
government is another indic2tor of trustworthi-

ness which supports the admissibility of this re-
31
port.

V. CONCLUSION

The concept of primacy of the "greatest”

laws, and the dependency of all other laws upon

that primacy, is central to the Judeo-Christian
phiiosophy of law. It is the philosophy of law
governing the relationship between the Creator
and man, man and his Creator, and between
man and his fellowman. It is in the tablets God
delivered to Moses on Mount Sinai. It is in the
Declaration of Christ in his confrontation with a
lawyer:

"A*%3 lawyer, put a question to try him:
Master, which commandment in the law is
the greatest? Jesus said to him, Thou
shalt love the Lord thy God with thy
whole heart and thy whole soul and thy
whole mind. This is the greatest of the
commandments, and the first. And the
second, its like, is this, Thou shalt love
thy neighbour as thyself. On these two

31. In the instant case the report was admitted as evidence
but the question of its weight and sufficiency was left to the
jury. The court did take judicial notice of the regularity of
the i s fc but did not judically notice the
Report’s contents. The 1967 Public Health Service review,
The Health Consequences of Smoking, and its 1968 and 1969
1 ired to be sub d by the Ci tte La-
beling and Advertising Act of 1964 (P.L. 89-92), were admit-
ted on ths same basis.
The Banghaf language is strong enough, howsver, to
suggest that courts could  also take judicial notice of the
of the Surgeon General's Report. It ins the
kind _of facts, namely, those with a high degree of
indisputability, which some commentators have urged courts
to judicially notice. See Davis, Judicial Notice, 55 Columbia
L.R. 945 (1985); A System of Judicial Notice Based on
Fairness and Convenience, Perspectives of Law 69 {1964).
The Proposed Rules of Evidence appear to promote
such an approach. They deal only with so-called adjudicative
facts, leaving the court free to notice those legislative facts

which demonstrate a high degree of indisputability.

Had the court taken this approach, it could have
directed a verdict on the issue of the defectiveness of
defendant’s product, leaving the issue of causation for jury
determination.

However, in an abundance of caution, the court left
the weighing of evidence in the aren‘enciraly to the jury. See
also Footnote 25, supra.
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commandments, all the law and the
prophets depend." Matthew, ch. 22, v. 34.

An identical concept is also the back-
bone of American jurisprudence. It was the
heart of the philosophy of the founding fathers,
who brought to the Declaration of Indepen-
dence, the Constitution, and the Bill of Rights
their religious inspiration and wisdom, their
well-grounded education in philosophy and the
humanities, and their earthy practicality.
Quoting from John C. H. Wu, former Professor
of Law at Seton Hall University School of Law,
a member of the Court of Arbitration at the
Hague, and an eminent scholar of jurisprudence,
in his work, Fountain of Justice:

It does not take deep study to discover
that the natural law has received a much
warmer reception in America than in any
other country in the world. The truth is
that the vitality of the natural law tradi-
tion depends ultimately upon religion, and
no one could ever take religion more seri-
ously and earnestly than the Puritans and
their compatriots who founded this nation.
To them “the laws of nature and of na-
ture’s God" were no products of fancy,
nor even mere ideals; they were absolutely
real, infinitely more real than any human
laws. Nor were Americans indulging in
rhetoric when they declared, "We hold
these truths to be self-evident, that all
men are created equal, that they are en-
dowed by their Creator with certain un-
alienable Rights, that among these are
Life, Liberty and the pursuit of Happi-
ness.” .They meant exactly what they said.
They were a generous, sincere, freedom-
loving and God-fearing people. They saw
these truths so clearly and felt so deeply
about them that they were willing to stake
their lives upon them.

The concept of the primacy of certain
natural laws and the derivative nature of other
laws was thus embedded in the Declaration of
Independence, the Constitution, and the Bill of
Rights. Our government was founded on the
belief that man’s paramount values are life,
liberty, and the pursuit of happiness.
created to secure these values, and derives its
power from the consent of those governed.
This principle was implanted in the Constitu-
tion, and is infused into every governmental

It was_.

function and every governmental action. It is
likewise fiund in Rule 1 of the Federal Rules
of Civil Procedure.

If there isTanything that is basic to the
interpretation and application of law in this
country, if there is anything fundamental to our
entire system of justice, it must be these princi-
ples. They are the great common denominator
which the founders so strongly believe made
their new government unique. If government
ceases to follow that vision, and if those re-
sponsible for the conduct of its affairs do not
fulfill this trust, then the goals contained in
these documents will never be attained.

The man who values strict construction
of the Constitution, and who therefore is im-
pliedly dedicated to preservation of the values
originally contained in that document, would do
well to ponder this aspect of constitutional his-
tory. *

This case is an appropriate one for dis-
cussion of the rights of life, liberty, and the
pursuit of happiness. The courts, as are all
branches of government, are charged with the
protection of these rights and they, more than
any other governmental institution, are given
the ultimate responsibility for protection of the
individual citizen.

The individual before this court was, in
essence, asserting a claim for violation of the
right to life and- liberty. The central issue,
namely the health hazards connected with the
use of defendant’s product, is of crucial public
importance. It affects the lives of millions of
Americans. When defendant manufacturer dis-
plays such colossal disregard for dangers to life
as the evidence in this case indicated, the court
cannot ignore such conduct.

This case further demonstrates that a
single individual human being -- injured, ag-
grieved, and disadvantaged -- cannot afford the
cost of protracted and multiple trials, petitions
for writs of mandamus and prohibition, and ap-
peals in complicated cases.

The facts themselves mock the manda-
tory jury instruction that individuals and cor-
porate institutions*are always equal before the
law. :
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The court is convinced that the magni-
tude of the impact of tt2 disparity in resources
between these parties, pius tije sophisticated and
calculated exploitation of tHe situation by the
defendant, approach a denfal of due process
which would compel the granting of a new trial,

This question, unfortunately, is now
moot because plaintiff cannot afford further
proceedings.®®  Therefore, if a denial of due
process has in fact occurred, it has at this point

slipped past the safeguards existing within the
system and cannot be corrected.®®

The case of Thayer v. Liggett & Myers
has ended. ~ The observations made in this
opinion, however, and the implications they
contain for the development of justice, in fact
and in appearance, transcend the facts of any
single case. It is hoped that they may aid in
furthering “a new world of law, where the
strong are just and the weak secure...”*

33. One possible app: h to more i y litigation of
cases like this one is suggested by Charles A'nn Wright in an
article, Class Actions, 47 F.R.D. 169 (1969):
This device [Rule 23{b} {3}] has been sspecially useful
in cases involving securities frauds, where individual
investors allegedly injured are in a poor position to
seek_rodress, either because they do not know enough
or because the cost of suit is dispropertionate to sach
individual claim.52 In drafling the amended rule the
Advisory Committee observed that s clasz action ix
"ordinarily not appropriate" in cases of mass tort, be-

d that significant questions of
damages, liability and defenses to liability would affect
tha individuals in different ways.53 Thers has been ne
sign to date that class actions are being attempted in
mass tort cases, although the need for more efficient

of disposing of large of cages arising
out of a lingfe disaster has a high priority in improving
judicial administration.
Especially in situations where action in one courd,

cause of the

such as the granting of a protective order, may depend upon
or relate to actions takem in similar cases in other courts,
satisfactory  judicial’ administration may require 2

_ clearinghouse of information on the status and progress of

such cases, and on any interrelated pleadings and orders
issued therein. The same ia true of so-called disaster or mase
tort cases. For current suggested procedure in complex and
it see Manual For Complex and

Iidigtri ¥

32. Lack of resources pravents any further aclion ing
the verdict in this case:
Letter addressed to: The Honorabie Noel P, Fox, District
Judge, 202 Federal Building, Grand Rapids, MI 49502
Re: Thayer vs. Liggatt & Myers Tobacco Company
Dear Judge Fox:

~Although we are convinced that the law would have
entitled plaintiff to a new trial, thezprohibitive coats already
incuread have prevented further posicrial options, and. we are
clesing our file, -
Very truly yours,
CICINELLIL, MOSSNER, MAJOROS,
ALEXANDER

HARRIGAN &

Auitidistriet Lith iuding Rules of P d of the
Judicial Panel on_Multidistrict Liti West Publishi
Co., 1969.

Such a central clearingh uaing for
the storing and di of such ¥ may well
bacome ial in ing to the date of Ruie 1 ™o

secure the just, speedy, and inexpensive determination of
every action.”

34. Public Papers of the Presidents of the United States, John
F. Kennedy, January 20 to December 31, 1961, US. Gov't.
Printing Office, Washington, 1962, page 2.
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MARIE T. LEE, Plaintiff

DEPARTMENT OF PUBLIC WELFARE &
ANOTHER?, Defendants

Civil Action No. 15385
Saperior Court
Commonwealth of Massachusetts -

March 31, 1983

In this decision, the irial judge denied
the defendant employer's motion to dismiss the
complaint of employee Marie Lec: who sought to
enjoin her employer from permitting smoking in
the open office area where she works. The
employer sought dismissal on the grounds that 1)
it owed employees no duty to protect them from
foreseeable risks of harm in the workplace, and
2} as a state agency, it was protected from suit
by sovereign immunity. The court rejected both
arguments, holding that the plaintif{ had the
right to seek injunctive relief against allegedly
hazardous conditions in the workplace. The
parties subsequently settled the suwit. This and
other nonsmokers rights cases are discussed in
the article "Duty of Employers .to Provide a
Smoke-free Workplace” at 1.2 TPLR 4.13.

COUNSEL:

Edward Greer, Esq., 133 Mt Auburn St
Cambridge, MA 02138; and Edward L. Sweda,
Esq., 172 Boston St., Boston, MA 02125, for
Plaintiff

Ellen Janos, Esq., Assistant Attorney (eneral,
One Ashburton Place, 21st Floor
Boston, MA 02203, for Defendants

MULLIGAN, J.:

of the I of

Ith of M. h

1. Thomas H. Spirite, C.
Public Welfare of the C

MEMORANDUM QF DECISION AND ORDER

ON
DEFENDANT’S MOTION DISMISS

FACTS

Plaintiff Marie T. Lee, an employee of
defei.dant Department of Public Welfare (DPW),
seeks to have this court emjoin the DPW from
permitting the smoking of tobacco products in
the common areas of the Attlebore Community
Service Area Office where she works. The
plaintiff states that in 1976 she first noticed
respiratory discomfort caused by cigarette smoke
in her workplace. Plaintiff brought her
concerns to the attention of the Director of the
Area Ofiice who, in 1979, issued a staff
memorandum prohibiting smoking except in a
designated area of the lunchroom at the facility.
This prohibition has never been enforced. She
claims that contsnued smoking in the open
office area where she works causes bloodshot
and itchy eyes, sinus swelling, watery eyes,
aliersd taste sensations, difficulty in breathing,
nausea, lightheadedness, lethargy, emotional
distress and presents an increased risk of
contracting heart, lung, and other diseases.

DISCUSSION

Upon a Rule 12(b)(6) motion to test the
legal sufficiency of a complaint, the motion
should be allowed only "if it appears beyond
doubt that the plamtiff can prove no set of facts
in support of his*¥laim which would entitle him
to relief [taking as true] the allegations of the
complaint, as well as such inferences as may be
drawn therefrom in  the” plaintiffs favor”
Nader v. Citron, 372 Mass. 96, 98 (1977}, The
court therefore assumes for purposes of this
motion that the plaintiff is in her workplace
exposed to conditions which are damaging to
her health and that those conditions are not
inherent to the work performed and are in vi-
olation of regulations promuigated by the
employer.

The DPW argues that it owes employees
po duty to protect them from foreseeable risks
of harm in the.%gvorkplace. Admittedly our
courts have freggently said that "[e]xcept in
cases of hidden defects the employer owes no
duty to alter the conditions where the work is to
be done or to make them safe for the



219

CURRENT OPINIONS 1.2 TPLR 2.83

employee.” Burr v, Massachuseits Electric
Company, 356 Mass. 144, 147 {1969). However,
in Poirier v. Plymouth, 374 Mass. 206 (1978), the
Supreme Judicial Court reconsidered this
‘hidden defects’ rule and explained that an
empioyer is not liable for the ordinary risks of
service, ie., "those that are inherent in the job
and of which the employee is fully aware." [d.
at 226-27. Giving as an example 2 worker who
is hired to repair a visibly decrepit moaument,
the Poirier court explained that in such
circumstances the employee may demand that
the monument be fortified or made safe. fd. at
227. It appears, therefore, that an employer has
no duty to make the workplace safe if, and only
if, the risks at issue are inherent in the work to
be done. Otherwise the employer is required to
"take steps to preven: injury that are reasonable
and appropriate under the circumstances." See
Id. at 228, Longever v. Revere Copper & Brass,
1980 Adv. Sh. 1767, 1769 {employer has duty to
provide safe workpiace). Accordingly, this
court cannot say that plaintiff’s claim fails to
make out a legally cognizable basis for relief.

In addition to questioning the legal
sufficiency of plaintiff’s complaint, the DPW
asserts that this court has no jurisdiction to
entertain  her claim by virtue of the
Commonwealth’s immunity from suit under the
Doctrine of Sovereign Immunity. The court
does not agree.

The original formulation of the Doctrine
of Soversign Immunity was that "the Com-
monwealth cannot be impleaded in its own
courts, except by its own consent clearly mani-
fested by act of the legislature. Troy and
Greenfield Ry. Co. v. Commonweaith, 127 Mass.
43, 46 (1879). The Doctrine which had the
effect of preventing the joinder of the
Commonwealth as a party was based on the
theory that the State can do no legally
cognizable wrong. Consequently our courts,
viewing this Doctrine as an absolute bar to
actions brought against the Commonwealth as a
defendant, struggled with the question of
whether by enactment of a particular statute the
Commonwealth had manifested consent to be
sued, See e.g., Murdoch Grate v. Commonwealith,
152 Mass, 28 (1890) (St. of 1877, c. 246 giving
Superior Court "jurisdiction of all claims against
the Commonwealth whether at law or in equity"
did not manifest legislative intent that the State
might be sued in tort under theory of

respondeat superior under same circumstances
that natural person could be sued).

In 1973, the Supreme Judicial Court
rejected the assumption that Sovereign Immu-
nity could only be waived by an act of the
legisiature, Morash & Sons v. Commonwealth,
363 Mass. 612, 615 (1973), characterizing the
Doctrine as merely "judicially created," id., and
“logically indefensible." id. at $18, 615,
Holding that the Commonwealth in its capacity
as a property owner could be sued by an abutter
for maintaining a private nuisance, id. at 6§14,
the Morash Court noted that thers has been an
inversion of the law: where thers is tortious
injury by the Commonwealth, thers may be
recovery unless some exception applies. /d. at

§21.  Preferring to allow the legislature to
abolish  the doctrine by  comprehensive
enactment rather than by the piscemeal

approach of decisional law, id. at 623-24, the
court at that time refrained from total
abrogation of this doctrine. Nevertheless, the
Morash Court clearly sanctioned injunctive
relief against the Commonwealth when sued in
its capacity as a property owner, [d. at 613,
624.

In the face of continuing legislative
inaction, the court in Whitney v. Worcester, 373
Mass. 208 (1977), indicated its intention o
abrogate Sovereign Immunity if the legislature
did not "act definitively" by the end of the 1978
session. fd. at 210. The Whimey Court went on
to identify the only viable concern which gives
the Doctrine of Sovereign Immunity any
continuing legitimacy: that public officers, and
hence the Commonwealth under the application
of respondeat superior/should not be subject to
the threat of constant judicial review of official
acts which involve a high degree of discretion
and judgment, /d. at 217,

The legislative response to Whitney was
to enact G.L. c. 258, §2 {as amended through
St, 1978, ¢ 512, §15, applicable to causes of
action arising on or after August 16, 1977),
which provides in pertinent part that "[plublic
employers shall be lable for injury or loss of
property or perconal injury or death caused by
the negligent or wrongful act or omission of any
public employee while acting within the scope
of his employment, in the same manner and to
the same extent as a private; individual under
like circumstances.” The legislation further
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provided that the rule of "sovereign liability"
should be subject only to limitation on the
amount and types of recovery, G.L. ¢, 258, §1,
and to an exception for intentional torts and
"discretionary” acts by public officials. G.L. ¢.
258, §10. Although the legislature did not
define “discretionary," this court is led
inescapably to the conclusion that the purpose
of the discretionary act exception is to abrogate
Sovereign Immunity except where "the particular
conduct which caused the injury is one
characterized by the high degree of discretion
and judgment involved in weighing alternatives
and making choices with respect to public
policy and planning," Whitey v. Worcester, 373
Mass. 208, 210 (1977). There is no reason to
suppose that affording the plaintiff the
injunction she seeks would have the slightest
impact upon the public policy and planning
aspects of the DPW's function. Moreover, the
court notes that G.L. c. 258, §2 retains a limited
immunity with respect to damages, not
injunctive relief, and is therefore by its own
terms not applicable to the case at bar.

The plaintiff seeks only to compel her
employer to remedy what she finds to be an
unsafe working environment. Assuming that
she prevails on the merits, this court finds no
basis to distinguish her situation from that of an
employee of a non-governmental entity in terms
of her entitlement to a safe workplace. See
Morash & Sons v. Commonwealth, 363 Mass.
612, 614 (1973) (Commonwealth as a landowner
subject to same liability for tortious conduct as
private person). "States.. have always been
parties to contracts for.. the employment of
labor; and the duties arising from such acts have
always been fully recognized." Murdoch Grate v.
Commonwealth, 152 Mass. 28, 31 (1890).

Accordingly, "consistent with the general
principle that if there is tortious injury, there
should be recovery, and [that] only strong
arguments of public policy should justify a
judicially created immunity for tortfeasors,"
Nogueira v. Nogueira, 388 Mass. 79, 81 (1983);
the court rules that a plaintiff’s action for
injunctive relief against alleged hazardous
conditions in the workplace is not barred by
operation of G.L. ¢. 258 merely because her
employer is the Commonwealth where the”
remedy sought does not infringe upon
discretionary policy and planning functions of
the State.

To the extent that paragraph 15 of
plaintiff’s claim alleges emotional distress caused
by the apprehension of an increased risk of
contracting heart, lung, or other diseases, it is
clear that this Commonwealth does not
recognize "a right of action for emotional
distress and anxiety caused by the negligence of
a defendant in the absence of... physical harm
where such emotional distress and anxiety are.
the result of an increased statistical likelihood
[that] the plaintiff will suffer." Payton v. Abbott
Labs, 386 Mass. 3540, 544 (1982). Moreover,
plaintiff seeks injunctive relief and "[e]quity
cannot by injunction restrain conduct which
merely injures a person’s feelings and causes
mental anguish," White v. Thomson, 324 Mass.
140, 143 (1949).

Order

For reasons. stated, it is Ordered that
Defendunt’s Motion to Dismiss be Denied.
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THE TRIAL COURT'S RESPONSIBILITY TO
MAKE CIGARETTE DISEASE LITIGATION
AFFORDABLE AND FAIR"

William E. Townsley*
Dale K. Hanks**

INTRODUCTION

Fundamental responsibilities of the civil
Jjustice system include: (1) making legal services
available to victims of legal wrongs; (2)
controlling litigation sufficiently to prevent a
disparity of resources between the parties from
significantly influencing the outcome; and (3)
protecting litigants from harassment and undue
invasion of privacy. In other words, it is the
judiciary’s responsibility to make litigation
affordable and fair. The judiciary can meet
this responsibility by exercising ifs statutory
authority and inherent power.! The bar, as
officers of the court, has a professionasl
responsibility to be supportive, notwithstanding
client opposition. The T"Big-6" cigarstte
manufacturers,” in defending cigarette disease
ciaims, have adopted strategies to undermine the
civil justice system by making the litigation
unaffordable and unfair.

This Article is directed primarily to the
trial court judge who is or may be presiding
over a cigarerte disease case. The authors will
endeavor to alert the court to destructive
defensive strategies, and offer suggestions for
protecting the system against these deleterious
pragtices. To focus attention on the trial
judge’s responsibility, the authors ask the trial
judge to assume that a suit has been filed in his
or her court by a lung cancer victim against the
Big-6 cigarette manufacturers {(and their trade
and research organizations); and, as soon as
angwers ace served by the defendants, a motion

+ Copyright 1689 by Californis Westarn School of Law {25
Gal, W.L. Rev. 475 (1588}). Reprinted with permission.

* Partner, Townsley, Hanks & Townsley, Beaumont Texas.
University of Texas (J.D., 1958); North Texas State
University (B.A., 1982}

** Partner, Townsley, Hanks & Townsley, Besumont Texss.

University of Taxas (I.D., 1984); Lamar Univemity (B.S,
1981).

1. §ee infra §ILB.

2. Philip Morris, Inc; R.J. Reynolds Tobmece Cog Ths
American Tobacco Co.; Brown and Willlamson Tobaccs
Corp.; Lorillard Inc.; and Liggest Group, Inc.

3. Sea infra §1 and Appendices A & B.

by plaintiff is filed entitled "Motion for Access
to the Civil Justice System,” which includes the
following allegations:

Plaintiff had great difficulty in
securing the services of an attormey to
represent him in this cigaretre disease
claim. When plaintiff’s attorney finally
consented to represent him, it was on the
condition that the trial ¢ourt would
exercise the following controls: {1} That
the court would take controi of the case to
ensure that trial expenses, including those
for discovery and expert witnesses, would
not exceed the sum of $50,000; (2) That
unnecessary tme demands on counsel
would be eliminated; (3) That the trial on
the merits would not take more than three
weeks; and (4) That the case would be
litigated in a way that the disparity in
party resources would not sigaificantly
influence the outcome.

Plaintiff would show that the above
controls are reasonable and would promote
fairness and justice. Plainuff will honor
his commitment to his attormey by
allowing him to withdraw if such controls
cannot be exercised by the court. In such
svent, plaintiff will be without counsel
and in effect denied access 1o the civil
justice system.

Plaintiff prays that the court, or its
appointed special master, undertake o
devise a plan for pretrial discovery and
the trial of this cause under which the
above controls can be exercised, and to
issue all necessary orders to implement
such plan.

This Article will identify the preoblem
created by the Big-§ cigarette manufacturerss in
all cigarette disease litigation. [t will then point
out the trial court’s responsibility and power 10
address and solve that problem. Finally, this
Article will offer specific suggestions on how
the court ¢an meet its responsibility in making
cigarette disease litigation affordable 2od fair.

i. THE PROBLEM
Every vear more than 300,000 Americans

die from smoking cigarettes,® and hundreds of
thousands more become disease and disabled.

4 Public Health Servs., U.S. Dept. of Health sad Human
Servs, Smoking snd Health: A National Status Report (1988).
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Most of them began smoking long befors the
first warnings appeared on cigarette packages in
1966. And in most of these instances a prima
facie liability case can be made against the
manufacturers of the cigarettes smoked by the
victims, as well as against the other major
American cigarstte manufacturers and  their
trade organizations for ¢ivil conspiracy.

With all these prima facie cases out
there, each with significant damage potential,
one would expect there would be droves of

‘lawyers signing up these cases and filing them.

One would be wrong. There are no droves of
lawyers handling cigarette disease cases; there is
only a nahdful across the entire United States,
The reality for most cigarette disease victims
and their families is that they canmot find a
lawyer to handle their cases, mo matter how
hard they look.

How can this be? People suffering from
a cigarette disease often have viable claims with
huge damages. Where are the lawyers? They
are handling asbestos cases, DES casss, benzene
cases, Agent Orange cases and Bendictin cases.
They are pot handling cigarette disease cases,
and the reason why is simple: they cannot
afford to. The cigarette manufacturers, through
a npatiopal ‘teamn of lawyers, have adopted a
uniform strategy of defense designed to emsure
that few lawyers can afford to take on a
cigarette case, and that even fewer can see the
case through to trial. In shert, by making the
cost of litigation so high, the cigarette
manufacturers have closed the courthouse to
most people who have gotten sick or died from
using their products.

They have done this by resisting all
discovery aimed at them, thus requiring a court
hearing and order before plaintiffs can obtain
even the most rudimentary discovery. They
have done it by-getting confidentiality orders
attached to the discovery materials they finally
produce, thus preventing plaintiffs’ counsel
from sharing the fruits of discovery and forcing
each plaintiff to reinvent the wheel. They have
dope it by taking exceedingly lengthy oral
depositions of plaintiffs and by gathering,
through written deposition, every scrap of paper
ever generated about a plaintiff, from cradle to
grave.® And they have done it by taking end-

3. In Duke v. R.J. Reynolds Tobaceo, No. B-122,148 {138th
Judicial Districs, Jefferson County, Tex), 2 case in which the
authors are pisintiffs’ counsel, the defendants have noticed
and taken 93 written depositions to get all of the decedent’s
school records, employment records, insurance records, and
sven records from her deceased hushand’s retiremant account.

less depositions of plaintiffs, expert witnesses,®
and by naming maultiple experts of their own for
each specialty, such as pathology, thereby
putting plaintiffs’ counsel in the dilemma of
t2king numerous expensive depositions or eise
not knowir.;g what the witness intends to testify
to at trial,” And they have done it by taking
dozens and dozens of oral depositions, all across
the country, of trivial fact witnesses,
particularly in the final days before triat?

All of these tactics expend the resources
of plaintiffs’ counsel, both from a. financial
standpoint and frem a. time standpoint. Of
course this costs the tobacce companies 3 great
deal of money toe, but clearly money is no
object to them. The ordinary market forcs thar
generally put outer limits on the amount a
defendant is willing to spend in defense of a
ciaim do not apply in tobacco litigation. The
tobacco companies have shown time and again
they are willing to spend whatever it takes to
throttle all claims against them. They often
boast about never having paid a dime in the
settlament of a claim, and their uniform nctics
are designed to make good on that boast
Recently, a tobacco industry lawyer, in a
confidential memorandum explaining why
several California cigarette liability cases were
dismissed, revealed the industry's strategy:

[Tihe aggressive posture we have taken
regarding - depositions and discovery in
general continues to make these cases
extremely burdensome and expensive for
plaintiffs” lawyers, particularly  sole
practitioners. To paraphrase General
Patton, the way we won those cases was
not by spending all of [R.J.] Reynolds’
money, but by making; that other son-of -
bitch spend all of his.

They also have cblained all of decedent's medical records ever
generated, including those pertaining to the birth of her
children. They have gone so far as to sitempt o take
possession of ail the actual tissue sample siides kept by the
hespitals in which she was treated.

8. In two New Jarsey cases, Cipoilone v, Liggett Group, No.
83-2864 (D.N.J.) and Dewey v. R.J. Hevnolds Tobssso Go.,
No. L-071733-81 (Super. Ct. Bergen County, N1}, the
defendants deposed one of plaintilfs’ experts, Dr. Jeffrey
Harris, for 1% days and 10 days, respactively. Telephcne
conferencs with Cynthia Walters, Budd, Larner, Kant, Gross,
Picillo, Rosenbaum, Greeanberg & Sads, co-coumsel {or
plaintiffa (Nav. 4, 1988).

7. See, .8, infrs Appendix A{c), Statement of Don Bawweit.
8, Id.

9. 3.7 Tobseso Prod. Litigation Rep. 1.04, 1.621 (1963).
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Every lawyer who has handled 3 claim
for a tobacco disease victim has met the same
uniform defense tactics dictated by the tobacco
companies’ national team of lawyers. These
tactics are implemented by local lawyers, who
are hired by that team and who merely follow
orders.

Among the lawyers representing plain-
tiffs in these cases are Marc Edell and Alan
Darneil of New Jersey; George Kilbourne and
Paul Monzione of California; Daa Childs of
Pennsylvania; and Don Barrett of Mississippi.
Kilbourne, Monzione, Childs and Barrett have
prepared statements outlining their experisnces
in litigation against the tobacco companies,
which are in Appendix A to this Article. Edell
and Darnell have furnished sample motions for
a protective order and sample affidavits, which
-are in Appendix B.

The tobacco companies have perverted
the judicial system in such 2 manner as to deny
citizens their fundamental rights of access to the
courts and trial by jury.
particularly the trial courts, to regain control of
the litigation and to provide a forum in which
citizens’ rights can be determined based on the
merits of their claims, not on the financial
resources of the litigants. 2

II. TEE RESPONSIBILITY AND POWER OF THE
COURT To MAKE LITIGATION AFFORDABLE
AND FAIR

A. The Responsibility

The Tresponsibility of the trial court to
ensure that ligigation is affordable is set forth
clearly and prominently in Rule 1 of the
Federal Rules of Civil Procedure: "[These rules]
shall be construed 1o secure the just, speedr and
inexpensive detgrmination of every action,”*’

Most states have a similar rule. Texas,
for example, has its own Rule I, which reads:

The proper objective of rules of civil
procedure is to obtain a just, fair,
equitable and impartial adjudication of the
rights  of litigants wunder established
principles of substantive law. To the end
that this objective may be attained with as
great expedition and dispatch and at the

10. Fed. R. Civ. P. 1.

It is up to the courts,

least expense both to the litigants and to
the state as may be practible, these rules
shall be given a liberal construction.*?

The numerical position accorded Rule |
is not coincidental. Rule 1 is not merely a place
holder, containing well-meainig but naive
aspirations that are to be forgotten in the heat
of real world litigation. As Professor Wright
has put it, "[tThere probably is no provision in
the federal that is more important than this
mandate.”*?

But to give lfe to this mandate in
cigarette disease cases, the courts ¢annot adopt a
purely passive role, They must become active
participants and demonstrate their willingness to
take control of the litigation, particularly in the
discovery stage. For if they do not, it is almost
certain the tobacc industry defendants will use
their nationwide strategy to exhaust the
resources of both the plaintiffs and their
lawvers long before trial, demying them what
Rule | promises, and leaving a whole class of
plaintiffs without a remedy.

1. The Lessons of Thayer v, Liggett &
Myers Tobacco Company-- In late 1969, a to-
bacco products liability trial was conducted in
the U.S, District Court of the Western District
of Michigan, Scuthern Division, Judge Noeil P.
Fox presiding.’® The plaintiff was the widow,

.. Leslie Thayer, who sued Liggett & Myers for

the death of her husband from lung cancer at
age forty-aine. She was represeated by two
lawyers from a five-member law firm. The
defendant was represented by the largest firm in
western Michigan, along with another large law
firm from New York City. After five weeks of
trial, the jury returned a verdict in favor of the
tobacco company.

Thayer is significant not because of the
jury verdict, but rather because of the
remarkable and instructive opinion Judge Fox
wrote at the conclusion of the case. In his
opinion, Judge Fox characterized Liggett &
Myers’ pretrial and trial strategy -- including its
"insatiable appetite for procedural advantage” --
as having been designed to exploit the great

11, Tex. R. Giv. P. L.

12. 4 C. Wright & A, Miller, Federal Practice snd Procsdure
§1029 (1987).

18. Thayver v. Liggett & Mvyers Tobacco Co., 1.3 Tobweco
Prod. Litigation Rep. 2.63 (W.D. Mich. 1970).
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disparity of resources betwegen the defendant
and the plaintiff.

Judge Fox noted that Liggett & Myers
was able to isolate the plaintiff’s counsel by
obtaining a sweeping protective order -- on
grounds that later proved illusory -- which
prevented plaintiff’s counsel from revealing any
information acquired throught discovery to
anyone ather than five expert witnesses. Liggett
& Myers, however, was under no such re-
straints, It had help from tobacco defense
lawyers from around the country who were
involved in similar cases. Judge Fox nated that
the individual tobacco companies, who are in
fact competitors in the marketplace, cooperate
extensively to defeat cigarette-cancer cases, and
therefore the “defendant could bring the
aggregate of knowledge and experience in such
¢cases possessed by the entire tobacco industry to
bear on the lawsuit."*

Judg Fox, relying heavily on Rule ! of
the Federal Rules of Civil Procedure, recognized
the court’s duty to promote justice and to
prevent the disparity of resources between the
parties from unduly influencing the cutcome of
litigation:

If a party appears to be exploiting its
position for the purpose of concealment,
delay or other reasons calculated to unduly
disadvantage another party in the
preparation or prasentation of its case,
then the court may take such actions into
consideration in its procedural and
evidentiary rulings.

The day is long past where lawsuits
resembie trial by battle. Access to justice
therefore cannot depend on weight of
resources anymore*than upon strength of
fists. It is the duty of the courts to insure
that weaith and power alome do not
determine the lawsuits, and that those
elements do not hamper an expedient,
inexpensive determination of the merits of
each case.’®

Judge Fox concluded that the wvast
disparity of resources and the defendant’s
sophisticated exploitation of the situation
approached a denial of due process that would
compel the granting of a new trial. He noted,

T4 Td. at 2.68 n.10.

15, Id. at 2.69.

however, that the point was moot, for the
plaintff could not afford further proceedings,
her resources and these of her lawyers having
been exhausted.

It has been said that "[t]hose who caanot
remember the past are condemned to repeat
it*®  The lessons of Thayer should not be
forgotten, nor the abuses repeated.

B. The Power

The trial court has substantial power to
make litigation affordable and to ensure that the
wealth of a party does not dictate the results of
litigation. This power stems from the rules of
procedure as well as from the judiciary’s
historic and inherent power to ensure access to
the civil justice system.

By exercising wide discretion in the use
of its power, the trial court may become
actively involved in the management and
scheduling of pretrial discovery and the actual
trial of the case.

1. Pratrial Discovery

a. Exploitation by Wealthy Litigants
Most  would agree that the modern-day
discovery rules arz useful and necessary for the
proper development of a case for trial.  And
vet, by their very nature, the rules pose an open
invitation for overuse by even well-meaning
lawyers who are fearful of overlooking
something that may prove valuable to their case.
But when unbridled and ruthless discovery is
deliberately chosen as a strategy for exhausting
the opponents’ resources, the-results are inimical
to our sense of fair play and justice, and fly in

‘the fact of Rule I’s admonition.

Supreme Court Justice Lewis F. Powell,
joined by Justices Stewart azad Rehanquist,
recognized this potential for abuse of the
discovery rules:

We may assume that discovery usually is
conducted in good faith. Yet all too
ofter, discovery practices enable the party
with greater financial resources to prevail
by exhausting the resources of a weaker
opponent. The mere threat of delay or
unbearable expense denies justice to maay
acttual or prospective litigants. Persons or

6. 1 G. Santayana, The Lils of Resson: Reason in Commog
Sense (1905). E
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businesses of comparatively limited means
settle unjust claims and relinquish just
claims simply because they cannot afford
to litigate.!”

This is happening in tobacco litigation,
and the courts must regain control. In the
words of Chief Justice Burger, “[tlhe
responsibility for control [of pretrial process)
rests on both judges and lawyers. Where
existing rules and statutes permit abuse, they
must be changed. Where the power lies with
judges to prevent or correct abuse and misuse of
the system, judges must act."*?

b. The Rules of Civil Procedure--
The Federal Rules of Civil Procedure grant the
trial court a variety of methods to control
pretrial discovery.

Rule I, again, is the cormerstone. "The
discovery provisions... are subject to the
injunction of Rule | that they be ‘construed to

secure the just, speedy, and inexpensive
determination of every action.™'® Rule ! has
been relied upon to allow the courts to

participate actively in the discovery phase in
order to keep the litigation manageable and to
minimize expense and ioconvenience of the
parties.

Federal Rule of Civil Procedure 26(b)(1)
allows the court, either on its own initiative or
by motion of 2 party, to limit discovery because
of its burdensomeness or cost, and the court
may take into account the "limitations on the
party’s resources.” As the advisory committee
notes indicate, Rule 26(b)(1) "is intended to
encourage judges to be more aggressive in
identif" yin§ and discouraging discovery
overuse."? Rule 26(b)(1) "contemplates greater
judicial involvement in the discovery process
and thus acknowiedges the reality that it cannot
always operate on a self-regulating basis,"*?

17. Order Amending Federal Rules of Civil Procedure, 446
U.S. 997, 1000 (1980) (Powell, Stewart, Rehnquist, J.J.,
dissenting) (amending Fed. R. Civ. P. 26, 33, 34, and 37,
among others).

18. Addresa by Chief Justice Burger to American Bar
Association Mid-Year Meating, 6 (Fab. 3, 1980).

19. Herbert v. Lando, 441 U.S. 168, 177 (1979) (emphasis in
originai}.

20. Ses Sonitrol Distrib. Corp. v. Security Controls, 113
F.R.D. 160 (E.D. Mich. 1986).

21. Fed. R. Civ. P. 26(b)(1) committes notes.

22. Id.

Rule 26(c) allows the court to control,
first, whether or not certain discovery will be
allowed, and, if allowed, the method by which
the discovery shall be obtained in order to
"protect a party or person from annoyance,
embarrassment, oppression, or undue burden or
expense...”?* The Supreme Court has said that
under Rule 26(c), “judges should not hesitate to
exercise appropriate control over the discovery
process."?*

Rule 26(f) allows the court to set a
discovery conference during which the court
may establish the ground rules for discovery and
issue a scheduling order.?®

Finally, Rule 37 sets forth a laundry list
of sanctions the court may impose for abuse of
discovery, ranging from the award of attorney
fees to the striking of pleadings.?®

The Texas Rules of Civil Procedure
contain similar provisions.

The rules of civil procedure do not leave
a court poweriess to prevent a weaithy litigant
from abusing pretrial discovery to exhaust the
opponents’ resources. Far from it. They invest
the trial judge with ample powers to control
discovery and prevent abuse. Indeed, the
advisory committee notes urge more
involvement on the part of the trial judges. All
that is needed is for trial judges to spend some
time to become familar with the litigation
tactics of the tobacco industry and to exercise
the necessary power to end the abuses.

2. Trial -- 'In addition to controlling
and managing pretrial discovery from the onset
of a tobacco liability case, trial judges also must
control and manage the trial itseif. Needlessly
long trials with manufactured complexity can
sap the resources of a party and produce the
same results as abusive pretrial discovery:
citizens with valid claims camnot enferce them
because lawyers cannot afford to take on such
cases.

23, Fed R. Civ. P.28(c).
24. Herbert, 441 U.S8. at 177,

25. Fed. R. Civ. P.26(1).

6. Fed. R. Civ. P.37.

27. Tex. R. Civ. P.166, 1665(5), and 215.
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The length of trials was the subject of a
recent study by the National Center for State
Courts which analyzed data from more than
1,500 trials in New Jersey, Colorado, and
California courts.?®  Although finding much
diversity among the courts, the study identified:

[A] number of policies and techniques that
appear to be used in courts with shorter
trial times, including identifying and
dispensing with matters not truly in
dispute, preventing repetitive testimony,
imposing time limits on the time allowed
for certain segments of trial, and
enhaﬁcin%) the continuity” of trials in
progress.

The study concluded that trial length can
be shortened without sacrificing fairness by
increased judicial management of all phases of
trial.

Trial courts can control the ‘length and
complexity of trials in several ways. They can
limit the number of experts a party may use,
particularly when the party proposes to use
several experts in the same field of expertise, as
the tobacco industry does with pathologists.
.They can impose a variety of time constraints,
aimed at limiting the amount of time parties
may use at trial.>™ And, courts can and should
take judicial notice that cigarette smokidg has
the capacity to cause lung cancer and other
diseases, and should prevent the abuse of the
"other potential causes” defense.’!

In addition to those powers conferred by
statute or rule, courts possess “"inherent” powers,
"not derived from legisiative grant -or specific
constitutional provision, but from the very fact
that the court has begn created and charged by
the constitution with certain duties and
responsibilities.">3 . These powers may be called
upon the court "to aid in the exercise of its
jurisdiction, in the administration of justice,
and in the preservation of its independence and

28. National Center for Stata Courts, On Trial: The Length of
Civil and Criminal Trials (1988).

29. Id. at 64.

30. For a good discussion of the use of time to

integrity. Inherent power of the courts has
existed since the days of the Inns of Court in
the common law English jurisprudence."?

The federal courts, too, recogmize the
existence of inherent powers on the part of trial
courts.™  Federal Rule of Civil Procedure 83
recognizes such residual power in its final
sentence: "In all cases not provided for by rule,
the district judges and magistrates may regulate
their practice in .any manner not incoasistent
with these rules or those of the district in which
they act. 38

If the specific powers of the trial court
set forth in the rules of civil procedure are not
sufficient to prevent abuses that are calculated
to deny citizens access to the civil justice
system, then a court surely would be justified in
relying on its inherent powers to stop the
abuses. Otherwise the promise ofr our judicial
system -- equal justice under law -- would be a
hollow one indeed.

We will now suggest some specific steps
the trial court can take toward meeting its
responsibility to make cigarette disease litigation
affordable and fair.

III. IMPROVING AFFORDABILITY AND FAIRNESS
BY TAKING JUDICIAL NOTICE THAT CERTAIN
TYPES OF HARM ARE CAUSED By
CIGARETTE SMOKING

It is absurd to litigate the issue of
whether cigarette smoking can cause lung
cancerr- and certain other types of harm. The
question was answered decisively long ago by
the world’s medical and scientific community.
No professional group which has studied the
issue has reached a contrary conclusion.

The official position of the United States
Public Health Service, after exhaustive study, is
unequivocal that cigarette smoking is a major
cause of lung cancer, as well as several other
types of harm.®®  Congress, in effect, has

33, [d. at 398-99.

34. See eg. Van Bronkhorst v. Safeco Corp., 520 F.2d 943,

shotten trials, ses Towers, Time Constraints, 8 Rav. Litigation
175 (1987).

31. Seeinfra §§II & IV.

32, Eichelberger v. Eichelberger, 582 $.W.2d 396, 398 (Tex.
1978},

951 (9th Cir. 1976) ("The broad and inherent power of the
District Court to regulate litigation before it is supported by
abundant suthority....").

35. Fed. R. Civ. P.83.

38, See infra Appendix C.
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The public health
So does the

adopted this position.””
officials of all fifty states coacur.
World Health Qrganization.

Why ask jurors to spend countiess hours
listening to a few experts and lawyers, and then
make an independent determination of a fact
issue long put to rest by an overwhelming
consensus of the world’s medical and scientific
commuriry? Placing such a burden on a jury,
as well as the civil justice system, cannot be
Jjustified.

Our nation has made an official finding:
Cigarette smoking can and does cause lung
cancer. Such finding has persisted for twenty-
five years and should, as a matter of law, be
deemed as not subject t0 reasonabiz . dispute.
Judicial notice should be taken that cigarette
smoking can and does cause lung canocer.

Moreover, judicial notice should be
taken of the other types of harm caused by
cigarette smoking where a strong consensus has
been reached and unequivocally adopted by the
U.S. Public Health Service.

Where a trial court insists, a plaintiff can
follow the traditional procedure for taking
judicial notice under the provisions of the
applicable rule of evidence which would cail for
a motion, a hearing and an order by the court.
To take judicial notice under the applicable
rule, the court must find that disease causation
is indisputable, (mot subject to reasonable
dispute) and that such finding is verifiable.’

Before the court begins its task of
evaluating the medical and sciemtific evidence
on diseases- caused by cigarette smoking, a
plaintiff should advise the court that the health
effects of cigarette smoking have been the
subject of more than 50,000 articles in
professional  journals; studied by many
thousands of individual scientists; studied by
many professsional organizations with special
competence; and studied by many governments
and their agencies.

Obviously, the court, or its special
master, couid not possibly interview or take the
testimony of the thousands of persons who
could qualify as causation experts. To make its

37, Federal Gigarette Labeling and Advertising Act, 13
U.S.C. §1331 (1982 & Supp. IV 1986).

38. Fed. R. Evid. 201(b) and Tex. R. Evid. 201(b).

task manageable and more relisble, the court
must give great weight to the {indings, opinions
and positions of professional organizations with
special competence; and the findings, opinions
and positions of governments and their agencies
which have studied the health effects of
cigarette smoking.

The court would be fully justified in
finding that the professional organizations with
special competence and governments and
government agencies, in aggregate, are sources
whose accuracy (after their long, exhaustive
studies on cigarette’ disease causation) cannot be
reasonably questioped. The mere fact that the
tobacco companies can produce 3 collection of
individual experts to advance contrary views
should not create enough evidentiary weight to
make the dispute on causation a reasonable
dispute.

Because the consequences of cigarstte
smoking have been studied so exhaustively and
for so long, the court will need to take firm
control of the hearing on plaintiff’s motion to
take judicial notice. In particular, the court will
need to determine how much time is to be
allotted to raking testimony and determine other
methods of presenting evidence for the court's
consideration. In fact, the court may wish ©
appeint & special master for assistance in
gvaluating the evidence to determine the types
of harm as to which there is no reasonable
doubt that cigarette smoking is @ contributing
cause,

If the court feels uncertainty as to
whether or not judicial notice on causation is
appropriate, then such uncertainty should be
resolved in favor of the plaintff in jurisdictions
where appellate review is quickly available. In
Texas, the taking of judicial notice on causation
would influence discovery rulings, on which
there is prompt appellate review by manda-
maus.>®

The taking of judicial notice on the
capacity of cigarette smoking to cause lung
cancer and other specific types of harm will be
a significant step toward making cigarette
disease litigation affordable as to time and
expense.

39, See. e.q., Jampole v Touchy, 573 S.W.2d 569 (Tex. 1984);
Crane v. Tunky, 160 Tex. 182, 328 S.W.2d 434 (1969).
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.Y. ControLume Big-§ ABUSE oF THE "OTHER
PoreNTIAL CAUSES" DEFENSE

A major contention of the Big-6
defendants in tobacco litigation is that plaintiff's
cigarette disease could have been caused by
agents or factors independent of cigarette
smoke. The defense of "other potential causes,”
if properly pursued, is appropriate. However,
the Big-6 have improperly used the defense as a
discovery weapon to make cigarette disease
litigation expensive, time consuming and
oppressive.

The Big-6 contend the "other potential
causes” defense in a lung cancer cage justifies
discovery of the victira’s lifetime stress
experiences, all personality traits, all genetic
factors, all environmental exposures during the
victim's  lifetime, as well as discovering
everything ever taken into his body.

This discovery strategy (if allowed by
the trial court, or not challenged by plaintiff)
enables a cigarette manufacturer to scrutinize
every minute of a person's life, as well as that
of his immediate family, ancestors and siblings.
They claim this defense ¢onfers the right to
scrutinize every school record from kindergarten
through graduate school; every medical record

‘ever made, whether with hospitals, mental
iinstitutions, physicians, pharmacists, insurance
companies, or employers; and every scrap of
paper that was ever generated by any employer
beginning with any part-time work as a
teenager. As claimed, this defense would allow
the Big-6 to interrogate everyone the smoker
ever knew or who ever observed him.

Obviously, allowing such an  abusive
practice would make any litigation too expensive
and unbearably appressive. :

The trial gcourt can effectively prevent

the Big-§ abuse of the "other potental causes®
defense. To properly use this defense in a lung
cancer case, defendants should first present
adequate proof (a reasonable probability) that
the other agents or factors in fact have the
capacity to causs lung cancer independent of
cigarette smoke; otherwise, any such agent or
factor has no relevance, or such little relevance
as to be excludable under Rule 403.%°

Actually, other probable causss for lung
cancer, independent of cigarette smoke, are few

40. Fed. R. Civ. P.403 and Tex. R. Civ. P.403.

in number. To raise a fact issue that a certain
agent or factor is a probable cause of lung
cancer, independent of cigarette smoke, requires
that there be in existence sufficient data to
support an expert opinion of causation.*!

The court should adopt a procedure to
identify all of those agents and factors which
have the potential to cause the specific cigarette
disease in guestion independent of cigarstte
smoke. Such other potential causes should be
identified before a Big-6 defendant is permitted
to engage in any discovery in furtherance of its
"other potential causes" defense. Following such
a procedure should pose little difficuity for the
court, particularly if the court appoints a special
master g its scientific advisor.*?

Y. CONTROLLING DISCOVERY BY THE TRIAL
CourT

To prevent Big-6 discovery abuse, it is
absolutely necessary for the trial court to take
control from the beginning, requiring that all
discovery be approved in advancs. .

The court should decide: (1) whether 2
particular subject is discoverable, and if so, to
what extent; (2) the specific persons who are to
supply such discoverable information; and (3}
the method of discovering the information,
giving preference to the least expensive method
that is adequate.

The following discussion will identify
some particuiar subjects of discovery, and
suggest appropriate controls by the trial court.
The discussion will assume plaintiff is the
cigarette disease victime.

A. Plaintiff's Smoking History

Defendants are eatitled to discover the
brands of cigarettes. smoked; the dates each
brand was smoked; the guantity of cigarsttes
smoked at various times; and perhaps other
aspects of smoking behavior. The plainnff
smoker, of course, will be the best source of
information for his smoking history. Oualy 2
few close family members will likely have
significant information on his smoking history.
The least expensive method of discovering such
history is by interrogatories to plaintiff.

41, Viterbo y. Dow Chemical, 828 F.2d 420 {5tk Cir. 1587).

42. See infra Appendix D which contain » motiom snd an
order which sets out a procedure for defusing Big-8 abusw of
the "other potential causes” defense.
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Information from a nonparty can be obtained by
written deposition. All interregatories and
questions should be approved by the court
before being propounded.

B. Plaintiff’s Addiction and Efforts to Quit
Smoking

Defendants are entitled to discover
appropriate information on plaintiff’s addiction,
if alleged; his attitudes at various times about
quitting smoking; and his efforts, if any, to quit
smoking. Again, the plaintiff smoker would be
the best person to supply this information.
Other persons having any significant informa-
tion would likely be limited to close family
members. This information could be obtained
through approved interrogatories and sup-
plemented by plaintiff’'s orali deposition.
Information from others can best be obtained by
approved questions in written depositions.

C. Plaintiff's Knowledge and Perception of the
Risks Posed by Clgarette Smoking

Defendants are entitled to discover
planitiff’s knowledge (and sources where
known), at various times, as to-the types of
harm that could be caused by cigarette smoking,
and his perception of the rpisk &f harm.
Plaintif’s  beliefs about cigarette « disease
dangers, as well as the strength of such beliefs,
would likely have changed conmsiderably over a
period of time. Plaintiff’s relevant -beliefs
would inciulde the probability of being disabled
or killed by a cigarette disease, and the extent
that probability could be reduced by quitting
smoking.

Plaintiff’s  sources  of
influencing his beliefs would be discoverable to
the limited eXtent known. Importantly, our
beliefs are_often molded or influenced without
our awareness.

The plaintiff smoker, of courss, is by
far the best source of information about his
beliefs on given subjects at various times.
Other may furnish information on such beliefs
if they have been expressed or indicated by the
plaintiff smoker.

Reviewing one’s beliefs that have been
held over a long period of time on various
subjects is a time consuming exercise. Oral
depositions would not be suitable to secure the
best information available .on this subject,

Interrogatories and written questions would be

information -

more suitable, as well as less expensive, both in
terms of time and money.

D. Discovery of Other Potential Causes of
Plaintiff's Cigarette Disease

Earlier we pointed out Big-§ abuse of
the “other potential causes” defense, and
suggested appropriate trial court coatrols.®®
Once the court has identified other causes which
have the potential to canse the cigarette disease
in question, independent of cigarette smoke,
defendants would be entitled to find out if the
plaintiff smoker was ever exposed to such other
potential causes. This information can best be
secured from plaintiff through interrogatories.
Discoverable information held by nonparties
coule be obtained by court-approved questions
in written depositions.

E. Background [nformation on Plaintiff

Defendants should be allowed to obtain
very general information on plaintiff's back-
ground such as his family history, formal
education and empoloyment history. This
information can be obtained through interroga-
tories.

Plaintif s employment records should
not be discovered except as to exposure data,
when available, that pertains to other potential
causes of the disease in question. Answers 1o
interrogatories can supply generral information

about plaintiff"s employment history.
Defendants should be prohibited from taking
deposition, either written or oral, of the

employers, or even contacting such employers
without prior approval of the court.

Defendants should be prohibited from
discovering any of plaintiff’s school records.
Defendants ¢an simply be furnished with back-
ground information as to schocls attended,
together with certificares and degrees.

F. Medical Information

Defendants can  discover  medical
information pertaining to the cigareite disease in
question, and other medical information
reasonably related to plaintiff’s c¢laim. All other
medical records and information should remain
privileged and not subject to any kind of
discovery.,  Discoverable medical icformation

43. See supra §IV and Appendix D.
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can be set out in a discovery order, and

plaintiff ordered to furnish same.

The trial court should keep in mind that
very little of plaintiff’s medical history will
have any relevance to his claim based on the
cigarette disease.

G. Damages Information

Defendants would be entitled to discover
information pertaining to plaintiff’s contentions
on the various elements of damages such as loss
of earnings and earning capacity; medical bills;
physical pain and mental suffering; impairment
and disfigurement; loss of consortium; and,
where applicable, wrongful death damages.
This information can be obtained through
interrogatories and by the prodiction of medical
bills and records on earnings, and supplemented
by oral depositions to the extent allowed.

H. Limiting the Use of Oral and Written
Depositions

Cigarette disease litigation can never be
made affordable and fair unless the trial court
severely limits the use of oral and sritten
depositions by Big-6 defendants. Limitations
must be placed on the number of depositions,
their duration, and the subjects of inquiry. The
discovery controls already discussed will greatly
diminish the need for deposition discovery.

While controlling discovery on permis-
sible subjects, the trial court should identify
those subject as to which discovery is forbidden.
Defendants should be expressly prohibited from
engaging in discovery of stress experienced by
plaintiff during his-lifetime, except that caused
by the cigarette disease in question; from
gathering information™ for a personality profile
on the plaintiff smoker; from gathering infor-
mation from insurance companies; and from
conducting any type of private investigation of
plaintiff or others without timely apprising the
court of same.

V1. CONTROLLING THE USE OF EXPERT
WITNESSES

The trial court, in making cigarette
disease litigation affordable and fair, must
exercise considerable comtrol over the use of
expert witnesses. It will be necessary for the
court to limit the number and kinds of experts;
to determine what informatioin each testifying
expert must furnish to the opposing party; and

to determine when oral or written depositions
are to be allowed, and if allowed, to determine
appropriate limitations as to scope and duration.
Many potential experts needed by cigarette
disease victims will be unavailable unless
reasonable time restriants are imposed by the
court.

Potential medical experts will include
those -involved in the examination, diagnosis,
and treatment of the cigarette disease victim.
The records pertaining to such examinations,
diagnosis and treatment should be furnished by
plaintiff to defendants at cost.

Potential medical experts will include
those involved in the examination, diagnosis,
and treatment of the cigarette disease victim.
The records pertaining to such examinations,
diagnosis and treatment should be furnished by
plaintiff to defendants at cost.

If a treating physician is to be called as
a witness, Texas courts, pursuant to Texas Rule
of Civil Procedure 166b(2)(e)}(1).#* No further
discovery should be made of treating physicians
except by court order.

Each party will be using, subject to
court.approval, a number of testifying experts
who have not provided health care services to
the plaintiff. While varying from case to case,
such experts may include a pulmonary specialist;
a radiologisty a pathologist; an addiction expert;
a public relations expert; a behavioralist; an
economist; and a state-of-the-art expert, or
medical historian, on matters relevant to the
civil- conspiracy and fraud causes of action, and
claims of gross negligence. ~With such a large
variety of potential experts, the court must
restrict the parties to only one expert in each
field; prohibit or severely limit depositions of
experts; and carefully limit the duration of each
expert’s testimony.

Assuming the court has taken judicial
notice that cigarette smoking causes the cigarette
disease in question, the court should prohibit
any testifying expert from suggesting, directly
or indirectly, that cigarette smoking is not an
established cause of such disease. In other
words, defendants would not be permitted to
present experts who would contradict in any
way judicially noticed facts.

?4., Tex. R. Civ. P.166b{2)(s)(4) aad Tex. R. Civ. P. 166(3)
o){1).
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The court should require that 2 major
portion of the expert testimony be furnished by
video deposition. Requiring expert testimony
by video deposition will decrease the time
demands on experts and shorten the trial. In
time, video depositions taken in other cases can
be utilized, thereby making the litigation even
more affordable as to time and expense.

The jury is entitled to rzceive expert

testimony that is understandable in content, and-

presented with as much brevity as clarity will
permit.

. The busy trial court judge may find it
helpful to appoint a special master to prepare a
proposal for controlling the use of experts in a
manner to rmake the litigation affordable and
fair,

VII. I¥ CAMERA MONITORING OF LITIGATION
ACTIVITIES

In making cigarette disease litigation
affordable, the trial court will have takem g
major step toward preventing a disparity in
party resources from substantially influencing
the outcome of the litigation. But even more
needs to be done.

In resisting cigarette disease claims, the
Big-6 have engaged in certain activities
offensive to the civil justice system.“ In a
Mississippi  case, the American Tobacco
Company hired local citizens as “jury
consultants.” This practice points out the need
for the trial court to be alert to any efforts to
improperly influence the jury, or to contaminate
the jury panel.

Private investigations by the Big-6 into

the personal tives of litigants appear to be 2
routine practice. The trial court has a duty to
protect [figants from tactics that offend
ordinary sensibilities. When one avails himseif
of the civil justice system, he does not comsent
to an unreasonable invasion of privacy.

Community surveys, with their potential
for abuse, have reportedly been conducted by
tobacco defendants. Such behind-the-scene
activities, as conducted in the past by members
of the Big-§, constitute good cause for close in
camera monitoring by the trial court. Full
disciosure of such activities can be required of
Big-6 attorneys of record, as officers of the

18 See infrs Appendix A,

court. The trial court can require periodic
affidavits by Big-6 executives to uncover any
activitites not made known to their attorneys of
record.*

The trial court, when appropriate, can
take whatever action is reasonable and necessary
to protect the integrity of the civil justice
system.

CoNcLusioN

The trial court is responsible for making
litigation affordable and fair. To meet this
responsibility in cigarette disease cases, the trial
court must take firm action to counter
oppressive litigation tactics that are routinely
employed by the Big~§ cigarette manufacturers.
Liberal use should be made of special masters.

Suggested action by the wial count
includes taking judicial notice of the types of
harm c¢aused by cigarette smoking; defusing the
Big-6 abuse of the “other potential causes”
dafense; controlling the scheduling, methods,
and breadths of discovery; controlling the use of
expert witnesses; and conducting an in camera
monitoring of litigation activities in order to
detect and correct any deleterious practices.

Unless deterred, the Big-6 tobacco com-
panies will continue their abuse of the civil
justice system until all of their adversaries are
crushed. The only possible deterrent is a
couragecus and resourceful judiciary. The ball
is, indeed, in its court.

APPENDIX A

A. Statement of Daniel G. Childs

Daniel G. Childs, being duly swaorn
accaording 1o law, testifies as follows:

1. 1, Daniel G. Childs, am an attor-
ney at the law firm of Joseph D. Shein, P.C, in
Philadelphia, Pennsylvania, located at 233 S.
17th Street, Philadelphia, PA.

2. I became imvolved in tobacco

litigation in December 1985, with the filing of
two cases against various tobacco manufacruring
companies, including American Tobacco, Philip

46. See infra Appendix A,
47. See infry Appendix A.
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Morris, and R.J. Reyneclds. These defendants
were represented by Baskin, Flaherty, Elliott &
Mannino of Philadelphia and Chadbourne &
Parke of New York (American Tobacco); Shook,
Hardy & Bacon of Kamsas City, Arnold &
Portar of Washington, D.C,, and Dechert Price
& Rhoads of Philadelphia (Philip Morris); and
Womble, Carlyle, Sandridge & Rice of Winston-
Salem and Rawle & Henderson of Philadelphia
(R.J. Reynolds).

3. In June 1988 we went to trial
against American Tobacco on one of our cases.
During trial, lawyers from .American contacted
at least ome of plaintiff's experts the evening
before he was to testify, without notifying
plaintiff’s counse! or the court,

4, For nearly three years 1 have
been engaged in preparing these cases for trial,
and have been amazed st the discovery tactics
used by opposing counsel. For example:

a. Depositions last for days. A widow/
plaintiff was questioned about dating men
subsequent. to her spouse’s death. Her
daughter was asked what she toid her
psychiatrist, and what her psychiatrist told
her.

b, Mumerous irrelevant depositions are
noticed and taken im every possible
jurisdiction. A classmate is deposed in
Florida to testify what a football coach
told the varsity team. The decedent was
never on that eam, Neighbors are
qauestioned about the decedent’s skeet
shooting and what he made skeet out of.
Next door neighbors are .deposed.
Records from all corners of the country
are gathered.

¢. Numerous .. expert witnesses were
listed in defendant American Tobacco’s
pretrial for a case which went to trial in
June, 1588, Only four were called as
witnesses.

d. Defendants make it extremely diffi-
cult to ke any depositions of corporate
personnel. Depositions noticed by plain-
tiff are unilaterally postponed.

¢. Every effort is made by the defen-
dants to uncover every "piece of dirt” on

the client, Fights with children, run-ins
with the law, etc. are all looked for.
However, with regard to discovery,

defendants' position is that "what's mine is
mine, what's yours is negotiable.

f.  Every effort is made to ensure that
the plaintiff’s counsel around the country
do not communicate about discoversd
materials, Even if counsel are given
identical materials, the defendants take
the position that these counsel should not
“be able to discuss such materials,

g. Materials produced zre often totally
irrelevant, and sometimes border on the
absurd. E.g., trade journals on bovine
lactation.

3. The defendants im these cases
have spared no expense. Numerous out of town
artorneys show up  for routine hearings.
Pleadings are voluminous. Every issue brought
to the court’s attestion is revisited over and
over. Costs to plaintiff’s counsel are staggering.

6. From my experience, the best
possible pretrial course which could be effected
by a court would be to set firm pretrial
deadlines with blocks of time set out for either
side to do discovery. Courts should actively be
invalved with scheduling discovery, Protective
orders should be discouraged, as they prolong
discovery by prohibiting sharing of information.
Experts should be limited by the court;
(epositions should be limited by the court and
out of town depositions should be discouraged
absent a showing of good cause and offer of
proof.

B. Starement of Paul M. Monzione, Esq.

Paul M. Monzione, Esg., being duly
sworn according to law, testifies as follows:

. That 1 am an attorpey at law
duly licensed to practice before the courts of
the State of California and the Commonwealth
of Massachusetts and am 2 member of the Law
Offices of Melvin M. Belli, Sr., 722 Mont~
gomery Street, San Francisco, California 94111,

2. As a member of the Law Offices
of Melvin M. Belli, Sr., 1 have been involved in
tobacco litigation representing various plaintiffs
since approximately 1981.  Although I have
filed several cases on behalf of plaintiffs against
various tobacco companies, only one has made it
te a jury verdict conclusion, namely, Galbraith
v. R.J. Reynolds Tobacca Company, tried in



233

ANALYSIS AND COMMENTARY 4.5 TPLR 4.23

Santa Barbara, California, in 1985, The
Galbraith case was the first cigarefts product
liability case to come to trial in over twenty-
five years, and until very recently, was the only
cigarette case to reach a jury verdict since the
cases of the early 1960s.

3 ‘The Galbraith case was brought
as a personal injury case on behalf of Mr. John
Galbraith with a claim for loss of consortium on
behalf of his wife, Elaine Galbraith. While the
litigation was pending, Mr. Galbraith died, and
the action was amended to’ include his heirs in a
wrongful deatth action. Mr, Galbraith's estate
was probated to bring a survivorship action
under appropriate California law,

4, There were approximately six law
offices representing the Defendant, R.J.
Reynoids Tobacco Company in the Galbraith
case. The principle sattorneys were the Law
Offices of Lawler, Felix & Hall in Los Angeles,
California, with Thomas Workman and John
Nyhan as the trial attorneys. The Law Firm of
Archibaid & Spray, in Santa Barbara, California,
acted as local counsel. There was also a New
York law firm, an outside law firm which was
corporate counsel for R.J. Reynolds Tobacco
Company, and tha law Offices. of Jones, Day,
Reavis & Pogue, a member of which was
admitted pro hac vice and acted as co-trial
counsel. During the actual trial, R.J. Reynolds
had three trial attorneys at counsel table, and at
any given time, it was reported that there were
approximatsly thirty-two attorneys actively
involved in the preparation and/or actual trial.

5. The tactics of defense counsel in
the Galbraith case were typical of those [
observed in previous cases. Initially, subpoesas
were sent out.to any and all institutions of any
kind with which Plaintiff and/or his family had
any conneetion, such as, all of Mr. Galbraith’s
former employers dating back to the time that
Mr. Galbraith was a very young man and all of
the financial records pertaining to any and ail
businesses in which Mr, Galbraith had any
interest. Any and all of his medical records, or
psychiatric records, and school records were alse
subpoenzed. Through demands for productien
of documents, Defendants also obtained
Christmas cards, family diaries, phone logs, lists
of members who attended family weddings and/
or birthdays, and several other such items.

6. QOnce Defendant had obtained all
of this documentary discovery, the Defendants
then began noticing depositions and subpoenaing

witnesses for depositions virtually all over the
United States. Defendants deposed anyome and
everyone remotely connected with Plaintiff,
including childhood friends, former spouses,
former spouses of family members, neighbors
and store owners in the neighborhood where
Plaintiff fived. These depositions would last for
hours, and very little, if any relevamt or
admissitle evidence would be obtzined. In one
instance, counsel for the parties flew to Arizona
to depose the invalid, former and elderly spouse
of Mr. Galbraith. This deposition was taken in

her living room. Mrs.  Galbraith, John
Galbraith's widow, was deposed  for
approximately ten days. Mrs. Galbraith's

mother was deposed for several days. In all,
thousands of hours were spent in depositions, at
tremendous costs and inconvenmience to counsel
for Plaintiff.

7. Defendants justified thase
depositions by arguing that the pature of cancer
as a disease required that they obtain any and
all information possible regarding whether Mr.
Galbraith ate red meat, or used pesticides in his
garden and other such remote subjects. Such
discovery Is obviously designed to harass
plaintiffs and make these cases more costly than
they need to be.

3. At the same time that Defendants
were conducting burdensome and unreasonable
discovery, they were objecting to the vast
majority of interrogatories propounded by
Plaintiff, and causing Plaintiff 1o {ile motions 10
compel discovery responses. Most of Plaintiff’s
motions to compel discovery werg granted by
the trial judge, but only after great time,
inconvenience, and expense.

3. Tobacco litigation cases can be
brought cost effectively, but not if defendants
and their counsel are allowed to engage in what
is obviously an approach designed to dissuade
and deter plaintiffs from bringing other cases
and to force plaintiffs to dismiss these cases
rather than try them. From my experience in
these cases, it would be in the interest of all
parties if trial judges would require status
conferences shortly after responses to complaints
are filed and work with the attorneys in setting
up manageable discovery schedules under the
inherent powers of the court to manage their
own calendars and to supervise the litigation,
An orderly process of discovery sbewid be
imposed whereby defendants are limited w0
obtaining only that information which besrs
directly on the issues in the case, and if remote
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depositions or other remote discovery is
requested by defendants, the trial court should
require a showing of good cause before
plaintiffs are put through the time,
inconvenience and expense of such discovery.

C. Statement of Don Barrett

Don Barrett, being duly sworn according
to law, testifies as follows:

1. My asame is Don Barrett. I am
one of the attorneys who tried the Horton v.
American  Tobacco Company case (Holmes
County, Mississippi, Circuit No. 3030), which
resulted in a hung jury in January of 1988.

2. I am also lead counsel in Wilkes
v. American Tobacco Compary, (Holmes County,
Mississippi, Circuit No. 9383), which was filed
in December 1987, and which has not yet come
to trial.

3. [ am well aware of the openly
abusive tactics employed by the cigarette
industry. In the Horton case, the cigaretie
company defendants took 107 depositions, many
of out-of-state persons, and used only two of
them at trial, They asked endless questions
‘purportedly to establish some occupational or
envircnmental causation of Mr. Horton's cancer,
even though their own medical experts had
already told them that there was no medical
basis for such a defense.

4. In the ongoing Wilkes case,
defense counsel has advised me that they
presently plan o take between 45 and 135 fact
witness depositions.

5. As far as expert witnesses are
concerned, the defendants listed approximately
twenty expert witnesses of their own, and only
used four of themrat trial.

4. The wvarious tobacco companies
work in concert on these cases. For example,
one of the defense lawyers in Horton told me
that R.J. Reynolds took a very active role in the
Horton defense, even though R.J. Reynolds was
not even a npamed defendant, and that R.J.
Reynolds spend more money on the Horton case
than did the real defendants.

7. The Horton defendants never
voluntarily answered any discovery. Each time
the plaintiff’s lawyers had to force the answers

from the defemndants with motions to compel.
On one occasion the American Tobacco
Company (ATC) was ordered by the court to
produce its list of ingredients in Pall Mall
cigarettes, ATC filed an emergency appeal to
the Mississippi  Supreme  Court, rather
desperately complaining that this list was a
priceless "trade secret,” the disclosure of which
would be devastating to the company., The
Mississippi  Supreme Court ordered the list
produced, under a tight protective order. Then,
at the trial, ATC's corporate representative
himself produced the list for the jury and
testified that there was nothing secret about any
of the ingredients, and they were glad to share
this list with the public.

8. 1 strongly believe that the only
effective and efficient way to stop these
discovery abuses is for the trial court to
condition the discovery depositions demanded
by the tobacco company upon the payment by
the tobacco company of all of the plaintiff's
expenses, including attorneys’ fees. Rule 1 of
the Federal Rules of Civil Procedure says the
rules “shail be construed to secure the just,
speedy and inexpensive determination of every
action.” Rule 26 of the Federal Rules of Civil
Procedure is identical to Rule 26 of the
Mississippi Rules of Civil Procedure in that
both provide for ‘“allocation of (discovery)
expenses” by the trial court.  The official
comment to the Mississippi Rule 26 states:

This provision would permit the court, as
justice dictates, to re-assign the wusual
financial burdens of discovery. Far
example, 3 court might condition dis-
covery damended by party A upou the
payment by A of all or part of party B’s
expenses, inciuding attorneys’ fees. -

9. Requiring the tobacco company
to pay a plaintiff’s expenses and legal fees foir
the discovery demanded by the tobacco
company will act as an automatic govermor t
prevent abusive -discovery and make more
temperate the use of discovery depositions by
the defendants. The knowledge of the tobacco
company that it cannmot run a plaintiff cut of
the litigation with oppressive discavery will
keep much of the useless discovery from taking
place.
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D. Statement of George W. Kilkourna

1 Deciarant-- George W. Kilbourne
being duly sworn according to law, testifies as
follows: I am a solo practicioner with an office
located at 3755 Alhambra Avenue, Martinez,
California 94553. [ make this Declaration in
such capacity and in support of an article
detailing the tactics of tobacco compagies in
furtherance of their objective in attempting to
make tobacco litigation too expensive for the
ordinary plaintiff and the small office.

2. History of Involvement-- 1 first
became involved in tobacco litigation in 1980,
in representing the widow of Harold Browner,
who died of lung cancer caused by the synergis-
tic effect of inhalation of asbestos fibers and
tobacco smoke. Since then, I have had up to
fifteen cases on file invoiving the same problem.
At the present time, I have fourteen cases on
{ile in Contra Costa County, Califormia, all
syergism cases. The cases are all stayed by the
California Court of Appeals, First District (San
Francisco) until it rules on a Petition for Writ of
Mandate brought by tobaces companies under
Section 1714.45 of the California Civil Code (A
section enacted in 1987, on the last day of the
legislative session purporting to do away with
tobaceo products liability suits. Two attorneys
from Covington & Burling,' Washington, D.C.,
representing The Tobacco Instituté, assisted in
drafting the statute). :

3. Case Types-~ All of the cases I
have, except one, are asbestos/smoking
synergism cases, filed in' Alameda County,
California or Contra Costa Cousnty, California.
The lone Alameda County case (Roor) was
dismissed at the direction of the client after the
discovery practices invaded her privacy so much
that she could not take it. (The intensive
questioning on the reason for her son’s suicide
was too mruch.) The other case was filed in San
Diego County. It is on hold pending determina-
tion of the Petition for a Writ of Mandate,
referred to above. The cases have involved six
major cigarette manufacturers, two cigar
manufacturers (Culbro and Swisher) and oae
pipe tobacco case (Culbro). Each of the
defendants has both local counsel, and cut-of-
state counsel. Shook, Hardy & Bacon of Kansas
City, Missouri appear on cases involving Philip
Morris, represented locally by two firms, Brown
& Williamson and Lorillard.  R.J. Reynolds
(RJR) was originally represented by the Brobeck
office in San Francisco and Jacob, Menninger &
Finnegan of New York. ~ In quick succession,

RIR fired Brobeck when it lost a motion to
remand from federal court, hired Morrison &
Forrester (San Francisco), then fired that firm
for the same reason, hired Lawler, Felix & Hall
(Los Angeles), then hired Pillsbury, Madison &
Sutro {who represented American) when the
three Lawler atiorneys went to Pilisbury,
Madison & Sutro. Curreatly RIR is represented
by Howard, Rice {San Francisco) and the
Womble firm of Winston-Salem, (N.C.). Philip
Morris always appears at deposition with local
counsel and a lawyer from Washington.
American appears by Pillsbury, Madison &
Sutro and New York counsel. Liggett appears
with local counsel (Lillick) and New York
counsel. Swisher appears with local counsel and
New York counsel. Culbro appears with local
counsel and New York counsel (Jacob).

4, Discovery-- Discovery practices
of all defendants follow the same pattern. A
desp invastigation is made of the plaintiff, the
entire family and relatives. This is done by
using an investigative firm from Los Angeles
with local comnections. Inquiries are made up
and down the street, of all known friends (e.g.,
such as who attended decedent's funeral, ex-
wives, fishing buddies). Typically, plaintiffs
are kept under surveillance from 2 vasm, and
their activities monitored (e.g., contacting their
minister or place of employment).

Qral depositions of plaintiffs are
searching and in depth. Reasons are given in
discovery motions which show that each area
has been weil thought out. A check list is used,
which is thirty to forty pages long. = Each
attorney deposing a plaintiff has a dossier on
the plaintiff, complete with family tree, work
history, psychological profile, and such other
material as is available.

After the plaintiff’s deposition, the
defendants then depcse every person whose
name comes up, either in-state or ocut-of-state.
in Browner, twenty-eight such depositions were
taken; in Sahii, twenty-three; in Page, eighteen;
in other ¢ases, a lesser number, but the cases are
not as far along. (In Saili, a person was
contacted in Alaska who had not seen the
partiss for over ten years. In Browner, 3
deposition was taken of 2 man who had seen
Browner on only two occasions in twenty years
outside his job at Juvenile Hall. The witness
said he had never seen Browner smoke, There
is a rule against smoking at Juvenile Hall One
of the two times he visited Browner (was] when
Browner was in an oxygen tent dying. The only
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other time was when he ran into Browner at
Safeway, where they chatted for about five
minutes.}

Typically, all records are obtained
regarding the decedent or plaintiff. Elementary
school records from the 1930s from a small
town in Kesotucky were cbtained. When an
objection was made, the explanation was that he
might have had a health course in the
elementary grades. All elementary records of
every job ever held are obtained.

The entire residence history is obtained,
on the ground that the plaintiff/decedent may
have lived near an industrial complex, inhaled
smog, used pesticides, lived in a house with a
coal stove, or with chemicals in if, etc, ad
nauseant. -

The entire medical history is sought, on
the ground that the victims coadition could have
been caused by something else. This includes
juvenile shot records and the history of juvenile
and aduit diseases, including any that could
have been sexually transmitted.

Expert depositions are brutal and long.
-Dr. Bordow, for instance, who testified in

Galbraith for Belli was deposed for four days,

three of which failed to mention the decedent,
and covered the exact same area as his
deposition in Galbraith and his trial testimony.
The psychologist was deposed for three days
covering sentence by sentence the statements in
his written report. (In one four-hour session,
Grady Barnhill of the Womble firm consumed
three cigars, not by smoking them, but by
eating them!) The defendants themseives have a
long list of experts and typically will ask one
doctor, such as an oncologist, if he relies on the
cell-type determination of a pathologist in
structuring his treatment. This has the effect of
increasing the neCessity to call the pathologist,
and increase the cost of litigation.

QOne the other hand, no tebaceo company
will answer even simple questions such as i
structure, corporate  history, or insurance
coverage. More information can be obtained by
getting ar annual report than what the lawyers
wil] give up in discovery. When discovery is
tendered, it is always done so with the proviso
that the information be given under a protective
order, and only for use in the instant casel
This, of course, -requires motions in every
attempt at discovery and increases the cpst
enormously.

3. Tactics-- No cases have been
taken to trial, However, as trial approached,
several motions for summary judgment were
filed. The present stay is the result of one such
motion for judgment on the pleadings. (In
Sahli three attempts were made, resuiting in
inconsistent rulings by the trial judge.) One
strange tactic has emerged in cancer cases. The
cancer type is always accused of heing some
strange, nonsmoking type. This has been the
position of the tobgacco companies successively
in Browner v. R.J. Reynolds Tobacco Co.,®
Sahii v. Manville Corp.,*® McCuan v. Fibreboard,
Inc.,%® Gaibraith v. R.J. Reynolds Tobacco Co.,*t
(Belli), Cipollane v. Liggett Group,™ (Edell) and
Marsee v. United States Tobacco €05 (smoke-
less tobacco). It has now been learmed that
several consultants are hired until a spurious
diagnosis is found which differs from all others,
and it then becomes the diagnosis of the named

" “axpert." In every cancer case that has gone 10

trial or approached trial, this clearly illegal,
immoral and unethical manufacruring  of
evidence has occurred. (This should be
compared to the tctics of defendants in
Gatbraith and Horton where jury tampering was
«charged agzinst them, but never proved.)

i

t4. Cost of litigation~~ The cost of
tobageo litigation is excessive. The tactics result
in running up the cost astronomically on every
ca's‘eA I was sent an in-house memorandum {rom
the Womble firm -- it came in 3 blank envelope
-~ acknowledging the practice of running up
the cost to make the litigation too expensive,
especially for salo practitioners. I have been in-
other complex litigation -- asbestos, welding
fume and friction asbestos. They are expensive,
but .only the welding litigation has even
approached what defendants do to run up the
cost of litigation.

7. Recommendations-- If the civil
justice system is to survive, it is recommended
that direct and immediate steps be taken to
preserve it, including the following:

48, No. 186-693 (Contra Costa City, Cal. Super Ct. 1981).
4. No. 250812 (Cal. Super. Ct. filed May 14, 1947).

50, No. 288330 {Contrs Coeta City, Cal. Super. Ct. July 3,
1986},

51. No. 144417 {Cal. Super. Ct, Dac. 18, 1985}
§3. No, 83-2864 (D.N.L).
§3. No. 84-2777 (W.D. Okla. Nov. 13, 1984).
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a, Designate the litigation as complex, such
as under Rule 19, California Judicial Council
Guidelines;

b. Place the cost of delay and increase in
complexity on the perpetrator and enfarce it;

¢. Set out, when a case is filed:
I} Pleading standardizations;
2) Limits on the number of depositions;

3) Limits on the
depositions;

fength and contemt of

4) Standardize and limit interrogatories;

5} Limit experts in number, designation
and content of depositions;

6) Limit law and motion;

7) Provide limitations om investigative
work;

8) Provide sanctions for harassment.

d. Investigate the manufacturing of
evidence, such as dealing with the ceil-type
manufacture as & fraud on the court;

e, Limit pro hac vice admission of out-of-
state counsel;

f. Limit issuance of commissions for out-
of -state depositions;

€. fidopt a realistic attitude on issuance of
protective orders;

h. Deal with refusals to produce reasonable
discovery with sanctions including contempt;

i. Limit lawyer participation (twenty-five
lawyers for the defense, ten from out-o¢f-
state, showed up at the trial court level on
the argument on the judgment on the
pleadings. Twenty-seven appeared at
argument on the petition for writ of mandate
before the Court of Appeal)

use of trade secret
arguments on additives. The defendants’
attorneys switch law firms representing
different brands at the drop of a hat, but
then argue that each brand has its own trade

j.  Severely limit

sacrets.’*  This seriously hampers discovery,
and showing causation, not (o mention the
effect on research.

APPENDIX B

A. Sample Affidavit in Support of Plaintiff's
Motion for Protzctive Order and Setting Forth
Compliance with Local Rule 15(¢;*

Alan M. Darnell, of full age, being duly
sworn according to law, deposes and says:

i I am an attorney-at-law of the
State of New Jersey, am a sharchoider in the
firm of Wilentz, Goldman and Spitzer, 2
Professional Corporation, and have been
responsible ‘for the handling of the within
matter since its inception.

2. In this case, plaintiff; Ann Marie
Barnes, the widow of Raymond Barnpes, alleges
that her husband’s death from lung cancer was
caused by many years of cigarette smoking., To
date, defendant, R.J. Reynolds has taken
twenty-five -depositions of various members of
Mr, Barnes’ immediate family, his relatives, and
his acquaintances.

3. Plaintiff and her counsel didi not
seek relief from this court during the long
ordeal imposed by the above depogitions.
However, plaintiff™s counsel received notices-to
depose ten additional people.

4. In an effort to satisfy the
requirements of local rule 15(C), on September
17, 1986, 1 spoke to Alan Kraus, an attorney
with the firm of Riker, Danzig, Scherer, Hyland
& Perretti, counsel for R.J, Reymolds in this
matter. [ requested thar R.J. Reyoolds not taks
the additional depositions for the reasons that
they were cumularive. I also represented to Mr.
Kraus that plaintiff has no preseat intention of
calling these persons to be witnesses at the time
of trial; moreover, the persons set forth were
not named by plaintiff in her answers to
interrogatories as persons with  relevant
knowledge of the within matter. I alse

§4. In California, Evidence Code Section 1060 extends s irade
secret privilegs only if it *will not tend to concsal fraud or
otherwize work injustice.® It is submitted that it is being used
both ways. Cal. Evid. Cods 31060 (Deering 1986).

55. This sample aifidavit was taken from Bame ¥, Rd.

Reynolds Tobacco Cg., No. 84-58 (AET) (D.N.J. filed
32, 1586).
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requested Mr. Kraus to adjourn any depacsitions
scheduled prior to the return of this motion
{October 20, 1986) and informed him that I
would be making this motion. Mr, Kraus
informed me that R.J. Reynolds would adjourn
the depositions scheduled prior to October 20,
1986, but would not withdraw the deposition
notices and subpoenas issued regarding the
additional persons.

5. Because “enough is enough,® and
bacause R.J. Reynolds is not precluded from
interviewing = the .persons in guestion, and
obtaining signed statements from them, and
indeed, subpoenaing those persons to testify at
time of trial, and will thus suffer no prejudice
if the depositions in question are barred,
plaintiff respectfully requests this court to order
that the depositions in question not be taken.

B. Sample Motion for a Protective Order™®

Legal  Argument-- The  requested
discovery is unreasonably cumuiative and
unduly burdensome. Therefore, a protective
order should issue that discovery not be had.

The geoeral rule is that parties may
obtain discovery regarding any matter relevant
to pending litigation. However, the district
court has historically had broad power to
prevent discovery abuse.”” District courts have
traditionally balanced the merits of the
discovery request against the burdem of the
request to the aggrieved party.”® A protective
order for the aggrieved party is the appropriate
judicial response to prevent unduly burdensome
requests. ~

As discovery’ abuses became more"

frequent, the balancing test was codified in a
1983 amendment o the Federal Rules of Civil
Procedure. F.R.C.P. 26(b)1) now provides a
caveat to the general scope of discovery:

58, This is a sample motion for » protactive order taksn from
Bames v. R.J, Reynolds Tobacco Co., No. 84-56 [AKT)
(D.N.3_tfiled Sapt. 33, 1986).
§7. Fed. R. Civ. P28(5}{1).

Jones v. Pennsvivania Greyhound Lines, 10 F.R.D. 153,

154 (E.D. Pa. 1950); Essex Wirs Corp. v, Fastern Elec Sules,
48 F.R.D. 308, 810 {E.D. Pa. 1968).

59. Roesberg v. Johnu-Manviile Corp., 85 P.R.D. 202 (E.D.
Pa. 1980); Superior Coal Co. V., Ruhrokohle, A.G., 83 F.R.D,

414, 422 (ED. Pa. 1979).
80. Fed. R. Civ. P.26(c).

The frequency or eagent of use of the
discovery methods... shall be limited by
the court if it determines that (i) the
discovery sought is unreasonably cumuia-
tive or duplicative, or is obtainable from
some other source that is more convenient,
less burdensome, or less expensive; (ii) the
party seeking discovery has had ample
\opportunity by discovery in the action to
obtain the information sought; or (iii) the
discovery is  unduly buwrdensome or
expensive.

The 1983 amendment was intended to
encourage judges to be more aggressive in
identifying and discouraging discovery
overuse.? To withstand judicial scrutiny, the
information sought through discovery must not
only be relevant, but also must be of “sufficient
potential significance® to justify the time and
expense invoived.

Defendant’'s most recent  discovery
requests do not meet this standard. Defendant
has conducted exhaustive depositions of several
individuals associated with Mr. Barnes.
Defendant has deposed Mr. Barnes® wife; his
seven children; his two brothers; his sister; his
two  sisters-in-law; two brothers-in-law; a
daughter-in-law; his wifé’s two aunts; and his
aunt and am uncle by marriage. Moreover,
defendant has conducted long and searching
depositions of at least five other acquaintances
of Mr. Barnes. These individuals were
politically, professionally or socially associated
with Mr. Barnes. All deponents testified at
length regarding Mr. Barmes’ involvement with
his family; his church-related activities; his
involvment in local politics; his professional life;
and his social activities.

Dissatisfied with the testimony pre-
sented, defendant has now noticed ten more
individuals 10 be deposed in this case. These
individuals are also asserted to be political,
social and professional acquaintances of Mr.
Barnes. Although these persons no doubt have
some knowledge concerning the life of
Raymond Barnes, plaintiff seriously doubts that
these witnesses will provide any useful
information that has not already been

B1. Fed. R. Civ. P.26(b)(1) (emphasis added).
82. Id. comment.

63. In re Convergeni Technologies Sec. Litig., 108 P.R.D. 128,

331 (N.D. Cal. 1985).
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established again and again by prior deponents.
Mr. Barnes was actively involved in community
affairs throughout his lifetime. He had many
professional, political and social acquaintances.

Undoubtedly, =ail these persons would be
competent to provide relevant testimony to
defendants.

However, common sense dictates that
there is a point at which such a discovery
procedure lacks merit. Defendants have
volumes of testimony regarding all aspects of
Mr, Barnes’ life. Defendants are of course free
10 interview any individual regarding his or her
contacts with Mr, Barnes. However, there is no
good reason to depose more individuals on these
issues. Plaintiff has no present intention to call
any of the ten individuals noticed as witnesses
at trial. Therefore, any inforimation gained at
further depositions will be cumulative and
unnecessary, adding nothing to the disposition
of this case. :

Finally, the requested discovery unduly
burdens plaintiff and demonstrates defendant’s
desire to use its superior financial resources as a
tool to thwart the litigation process. Discovery
is expensive, in terms of time and money.
While defendantss may have the attorneys and
support staff to accommodate its discovery
desires, plaintiff certainly does not. It is
patently unfair to requrie plaintiff’s attorney to
spend the time and money preparing for and
participating inten more depositions that will
only yield cumulative information that
defendant has had ample opportunity to
previously procurs, Plaintiff, therefore, urges
this Court to say, "enough is enough,” and issue
an Order preventing the requested recovery.

C. Sample Affidavit in Opposition 1o Motion to
Take Depositions Qut of State

Alan M, Darnell, of full age, being duly
sworn according to law, deposes and says:

L I am an attorney-at-law of the
State of New Jersey, am a sharcholder in the
firm of Wilentz, Goldman & Spitzer, a
Professional Corporation, and am one of the
artorneys responsible for the handling of the
above matter.

€4, This sample wss taken from Dewey v, R.J. Reynolds
Tobacco Co., No. L-071733-81 (Super. Gt., Bergea County,
N7

2. There comes a point in all human
endeavors, including litigation, that fundamental
fairness demands that ome say "enough already.”
Accordingly, plaintiffs counsel submits this
Affidavit in opposition to defendant, Brown &
Williamson  Tobacco  Corporation’s motion,
returnable on December 20, 1935, for an order
directing that the following depositions be raken
out of state;

a. Paul McHugh, an alleged employee of
Merrill, Lynch, Pierce, Fanner & Smith,

. Inmec. Defendant’s Notice of Motion
indicates that Mr. McHugh presently lives
in New York and was a co-worker of
Wilfred E. Dewey.

b. Philip Colon, another employee of
Merrill, Lynch, Pierce, Feaner & Smith,
Inc.

¢. Jacob Weissman, M.D., identified in

defendant’s moving papers as Chief
Medical Officer of Merrill Lynch.
According to the Notice of Motion
submitted by defendant, the alleged

purpose of this deposition is to explain the
medical records of Mr. Dewey gemerated
at Merrill Lynch.

d. David Marshall, M.D., identified in
defendant’s moving papers as Medical
Director of Sanders Associates, Inc, 2
former employer of Wilfred E. Dewey.
Presumably, the purpose of this deposition
is to similarly explain any medical and
health records of Wilfred Dewey generated
while Mr, Dewey was employed at Sanders
Associates, Inc,

e. Defendant seeks to depose the
Custodian of Records for Varo, Inc., 2
Texas corporation which is identified as a
former employer of Mr. Dewey.
Apparently, defendant requires that such
employment records be ideatified.

€, Defendant seeks to depose Frederick
Corbett, a California resident, who
presumably was a friend of Mr, Dewey.

g. The defendant seeks to depose Terry
Corbett (presumably Frederick Corbett’s
wife), also a resident of California and
apparently another friend of Mr. Dewey.

3. Plaintiff’s counsel received the
Notice of Motion to direct the taking of
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depositions out-of-state on December 35, 1385,
On December 6, 1985, plaintiff’s counsel
received a Notice to take the depositions of
three additional persons who reside in the State
of New Jersey, namely, Joseph Rubacky, Grace
Rubacky and Ruth (allo. Presumably, these
persons met Wilfred Dewey some time before
his death from cancer.

4. In addition to all of the above
depositions that have just been naticed, several
days ago, plaintiff’s counsel received a Notice to
continue the deposition of Claire Dewey (the
-wife of the decedent). Claire had already been
deposed on February 21, 1983 -- almost three
Years ago.

5. Thus far in this litigation,
defendants have scheduled or deposed twenty-
three witnesses. If one adds to that oumber the
seven persons that are the subject of the within
application by the defendant to this court, we
have a totai of thirty witnesses to beé deposed in
this litigation. However, as demonstrated by
past history, there is absolutely no indication
that these thirty persons will be all the persons
that defendants will depase. Presumably, if
defendants choose, they could depase the
acquaintances of the acquaintances of Mr.
Dewey; they could depose the children of the
acquaintances of Mr. Dewey, and so forth and
so on ad infinitum. Presumably, during the
course of Mr, Dewey's short tenure on this
earth, he met hundreds of people whe
presumably could be deposed by the defendants.

6. It appears that defendans’
strategy of deposing everyone on this earth who
knew the plaintiff i3 not confined to this
litigation. In this case of Galbraith v. R.J.
Reynolds Tobacco Co.,% the case currently
being tried to a jury in California, 3 newspaper
notes that -

The Galbraith case also shows how a
corporation using its legal resources can
overwhelm a private plaintiff. The
Reynoids® legal team has filed thousands
of pages of motions and briefs in the case,
far more than the (albraiths, Reynolds’
lawyers took several dozen lengthy and
expensive depositions, or court-ordered
sworn statements, from every person they
could find who had any contact with
Galbraith, including a woman he divorced

65, No. 144417 {Cal. Super. Ct. Dec. 18, 1985].

more than 40 years ago, distant relatives
and former supervisors.

7. This court has previously issued a
Solomon-~like decision on a similar applicattion
previously made by defendants in this litigation.
After lengthy argument of counsel in 3 previous
motion, the court required defendants to pay the
travel and hotel expenses of plaintiff’s actorney.
Although the court permitted the Defendants to
take the depositions of Sam and Evelyn Bender
in Texas, defendants chose not to schedule that
deposition to date; aithough this court permitted
the defendants to go the New Hampshire to
depose the friends and supervisor of Mr. Dewey
while Mr. Dewey worked at Sanders Associates,
Inc., defendants in this application seek to
return to New Hampshire to depose the Medical
Director at Sanders Associates, lnc. There is no
reason set forth why that deposition could not
have tesn taken in July of 1985 when the other
New Hampshire depositions took place.

8, Moreover, if the purpose of the
depositions of the Medical Directors of Merrill
Lynch, Sanders Associates, and Varo, Inc. (three
former employers of the decedent) i1 to
authenticate those companies’ medical records
that may pertain to Mr, Dewey, a more
apporpriate procedure would be to submit those
medical records to plaintff’s counsel to
determine whether the authenticity of those
records can be stipulated. If there is a dispute
gver the interpretation of portiont of those
medical records that are relevant to this case
(presumably, whether Mr. Dewey stubbed his
toe or sprained his back is not germane to this
case although defendants may so argue), then,
and only then, might a deposition of these
Medical Directors be appropriate. Moreover,
there is no showing in the moving papers of
defendant that the current Medical Directors of
these companies had any person knowledge
whatsoaver of Mr. Dewey.

9. Thus, plaintiff repeats whar was
said inmitially in this Affidavit "Encugh already”
The time has come for this court te¢ forcefully
demonstrate to the defendants that their
supericr financial resources cannot be used as a
tool to thwart fundamental fairness. If this
court allows the depositions sought by the
defendants to go forward, there is po doubt
whatsoever in plaintiff’s mind that they will be
back to the well on another occasion to take still
more depositions.

tar-Ledger, Nov. 29, 1985,

Newsr!
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10. Accordingly, plaintff requests
that the defendant’s motion to take out-of-state
depositions be demied or, if allowed, that the
court establish conditions to make sure that
defendant’s superior financial resources not be
allowed to pervert the fundamental proposition
that all persons should have equal access to the
courts of this state.

APPENDIX C
A. Judicial Notice

1. Plaimiff’s Motion to Take Judicial
Notice-- Plaintiff askes the court to take
judicial notice of the various types of harm
caused by cigarette smoking, and would show
the court the following:

3. Plaintiff would show that this is
2 products liability case in which plaintiff
contends that his lung canmcer was caused by
cigarette smoking, and further contends that
cigarette smoking causes many types of harm,
and the risk from smoking cigarettes outweighs
the benefits from smoking cigarettes, thereby
rendering them unreasonably :dangerous and
therefore defective. '

<

b. Plaintiff would show that the
health effects of cigarette smoking pose 2 major
public heaith problem that- has been studied
extensively for more than thirty-{ive years.
The major public health agency of this nation is
the United States Public Health Service, headed
by the U.S. Surgeon (eneral. The U.S. Public
Health Service has made express findings that
cigarette smoking i3 a cause of death; lung
cancer {including epidermoid carcinoma, small
cell carcinoma, adenocarcinoma and large ceil
carcinoma); cancer of the larynx; cancers of the
oral cavity which include malignant tumors of
the lip, tongue, salivary gland, floor of the
mouth, mesopharynx, and hypopharynx; cancer
of the esophagus; cancer of the bladder; cancer
of the kidney; cancer of the pancreas; coronary
heart disease; chronic obstructive lung disease,
including chronic bronchitis, emphysema, and
chronic obstructive pulmonary disease and allied

conditions, without mention of asthma,
bronchitis or emphysema; complications of
pregmancy, iacluding sponmtameous abortion,

premature delivery, "fetal death and perinatal
death; and addiction.

Such cause and effect relationships
between cigarette smoking and the above types
of harm are generally kaown throughout the
United States, as well as being generally kncwn
by public health authorities throughout the
world. Such ¢ause and effect relationships, with
the benefit of the vast amount of human data
whose accuracy cannot reasomably be ques-
tioned, are capable of accurate and ready
determinations. Such accurate and ready deter-
minations have been made by the U.S. Public
Health Service on behalf of this nation and such
determinations csn be identified in official
public reports of the U.S. Public Health Service
made pursuant to law.

Plaintiff moves that the court review the
findings of the U.S. Public Health Service from
its official reports made pursuant to law and
determine the various types of harmi that have
been found to be caused by cigarette smoking.
The plaintiff further moves that the court ke
judicial notice that such cause and effect
relationships will be deemed to existt for all

purposes in this cause.

WHEREFORE, plaintiff prays that a
hearing be set on this motion and that after
such hearing the court take judicial notice of
the various types of harm caused by cigarette
smoking, as found by the US. Public Health
Service, and for such other orders as the court
deems appropriate.

2. Order Taking Judicial Notice-- The
court, having ¢onsidered such motion and the
opposition thereto, i3 of the opinion that such
motion, to the extent stated herein, should be
granted. .

Where the U.S. Public Health Service has
made an express {inding that a certain agent or
factor is 3 cause of death or other type of
serious harm, the trial court should find, subject
to the defenses stated herein, that such cause
and effect relationship is not subject to
reasonable dispute, requiring the trial court to
take judicial notice of such cause and effect
relationship.

However, the court should permit an
opposing party to defear the taking of judicial
notice by producing evidence from which the
judge of the trial court makes one or more of
the following findings:

a. That such express finding of the
U.S. Public Health Service has been withdrawn;
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b. That the existence of such cause
and effect relationship has not been adequately
studied; or ‘

c. That a significant segment of the
relevent medical and seientific community is of
the opinion, based on reasonable medical or
scientific probability, that such. cause and effect
relationship does not exist.

The taking of judicial notice, under such
circumstances, that a certain agent or factor can
cause death or other types of serious harm,
serves societal values, as well as the proper
functioning of the civil jusuce system. Our
society regards life as sacred. Where our most
responsible public health officials expressly find
that a certain agent is causing death, or serious
harm, it is appropriate that the judicial system
accept such finding, unless the judge of the trial
court finds one of the above disqualifying
factors.

The taking of judicial notice, under such
circumstances, provides sufficient safeguards for
an aggrieved party having a vested interest in
the accused agent of death or serious harm. Ia

the trial court, such aggrieved party can defeat .

the taking of judicial notice by obtaining a

fact-finding by the trial judge on at least one of '

the above qualifying factors.

Another avenue for an aggrieved party
who in good faith believes his product, or other
agent, is not a cause of death or serious harm, is
to present appropriate evidence to persuade
public health officials and the relevant medical
and scientific community. Truth and justice, in
such instances, will best be served by requiring
any such aggrieved party to persuade a
significant segment of the relevant medical and
scientific comuwmunity” rather than judges and
Jurors. —
Applying the foregoing criteria for
taking judicial notice uader such circumstances,
the court hereby finds that the U.S. Public
Health Service has made an express finding,
contained in official public reports, that
cigarette smoking is a cause of each of the
following types - of serives harm, including
death:

Death; lung cancer {including epidermoid
carcinoma, small cell carcinoma, adeno-
carcinoma and large cell carcinoma); cancer of

“4

the larynx; cancers of the oral cavity -which

include malignant tumors of the lip, tongue,
salivary gland, floor of the mouth, meso-
pharynx, and hypopharynx; cancer of the
esophagus; cancer of the bladder; cancer of the
kidney; cancer of the pancreas; coronary heart
disease; chronic obstuctive lung  disease,
including chronic bronchitis, emphysema, and
chronic obstructive pulmonary diszase and allied

conditions, without mention of asthma,
bronchitis or  emphysems; complications of
pregnancy, including spontanecus abortion,

premarure delivery, fetal death and perinatal
death; and addiction.

In respect to the above types of harm as
being caused by cigarette smoking, the US.
Pubiic Health Service has made its findings in
various Annual Reports prepared by the Surgeon
(General on the health consequences of cigarette
smoking. These reports were prepared and
submitted to Congress pursuant to law. Such
findings include the following:

a, *Cigarette smoking i3 the chief,
single, avoidable cause of desth in our scciety
and the most important public health issue of

our time" 1984 Report of the Surgeon General
at p. vil
i b. "Cigarette smoking is the major

single cause of cancer mortality in the United
States” 1982 Report of the Surgeon General at
p.v.

c. "Cigaratte smoking is the major
cause of lung cancer in the United States.” 1982
Report of the Surgeon General at pp. 5, 62, 145,

d. *Cigarette smoking is the major
cause of laryngeal ¢ancer in'the United States.”
1982 Report of the Surgeon General at pp. 77,
145,

e *Cigarette smokiog is a major
cause of cancers of the oral cavity in the United
States." 1982 Report of the Surgeon General at
pp. 6, 89, 146,

*Cancers of the oral cavity include
malignant tumors of the lip, tcngue, salivary
gland, floor of the mouth, mesopharynx, and
hypopharynx.® 1982 Report of the Surgeon
Gieneral at p. 78.

f. "Cigarette smoking is a msjor
cause of esophageal cancer in the United States.”
1982 Report of the Surgeon General at pp. 7,
101, 146.
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"Cigarette smoking is a contri-
butory factor in the development of bladder
cancer in the United Seates” 1982 Report of
the Surgeon (enerml at pp. 7, 113,

h. "Cigarette smoking is a contri-
butory factor in the development of kidney
cancer in the United States.” 1982 Report of
the Surgeon (eneral at pp. 7, 122,

i “Cigarette smoking i a contri-
butory factor in the development of pancreatic
cancer in the United States.” 1982 Report of
the Surgeon (reneral at pp. 7, 132,

- *Cigarette smoking is a contri-
butory factor in the development of bladder,
kidney, and pancreatic cancer in the United
States® 1582 Report of the Surgeon General at
p. 146,

k. *Cigarette smoking is a major
cause of coronary heart disease in the United
States for both men and women."

L "Cigarette smoking is the major
cause of chronic obstructive lung disease in the
United States for both men and women. The
contribution of cigarette smoking to chronic
obstructive lung disease morbidity and mortality
far outweighs all other factors.” 1984 Report of
the Surgeon General at p, 8.

m. "The chronic obstructive lung
diseases (COLD) that are causally related to
cigarette smoking include chromic bronchitis,
emphysema, and chronic obstructive pulmonary
disease and allied conditions, without mention

of asthma, bronchitis, or emphysema.” 1984
Report of the Surgeon General at p. 185, :
o, *Cigarette smoking is the major

cause of COLD morbidity in the United States,
and 80-90% of the COLD in the United Stares
ig attributable to cigarette smoking." 1984
Report of the Surgeon General at pp. 9, 136,

a. "Cigarette smoking is the major
cause of COLD mortality for both men and
women in the Unitéd States” 1984 Report at

pp. 10, 210.
p. *Smoking by pregnant women
increases the risk of spontaneous abortion,

premature delivery, fetal death, and perinatal
death,” 1981 Annual Report of the Surgeon
General at p. 170,

q. “Increasing levels of matemal
smoking result in a highly significant increase in
the risk of abruptio placentae, placenta pervia,
bleeding early or late in pregnancy, prematurs
and prolonged rupture of the membranes, and
preterm delivery -- all of which carry high
risks of perinatal loss® 1980 Anzual Report of
the Surgeon General at p. {1,

. "Involuntary smoking is 3 cause
of disease, including lung cancer, in heaithy
nonsmokers.” 1986 Annual Report of the
Surgeon General at p. 7.

3. "Involuntary smoking can cause
lung cancer in nonsmokers.” 1986 Annual
Report of the Surgeon General at p. 107.

t “Cigarettes and other forms of
tobacco are addicting... Nicotine is the drug in
tobacco that causes addiction,” 1987 Report of
the Surgeon.Genperal at p. 9.

As a further basis for taking judicial
notice the court finds that cause and effect
relationships between cigarette smoking and the
above types of harm are generally kmown
throughout the United States, as well as being
generally known by public health authorities
throughout the world; that such cause ahd effect
relationships, with the bepefit of the wvast
amount of human data whose accuracy cannot
reasonably be questioned, are c¢gpable of
sccurate and ready determinaticn; that such
accurate and ready determination had Deen
made by the U.S, Public Health Service made
pursuant to faw.

Having announced the court's holding on
the taking of judicial notice of various types of
harm caused by cigarette smoking, the court
will give defendants an opportunity, a5 to each
such type of harm, to present evidence for the
court’s consideration on any of the following
stated disqualifying factors:

a. That such express finding of the
U.S. Public Health Service has been withdrawn;

b. That the existence of such cause
and effect relationship has not been adequately
studied; or

[-X That a significant segment of the
relevant medical and scientific community B of
the opinion, based on ressonmable medical or
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scientific probability, that such <ause sad effect
relationship does net exist.

If, after theé presentation by defendants
of evidence on any of the above disqualifying
factors, the court finds for the defendants as to
any of the epumerated types of harm, will be
overruled. However, as to those types of harm
to which the court fails to make a finding of

one or more of such disqualifying factors, |

plaintiff’s motion will be grantsd, and an
appropriate order taking judicial notice will be
enterad.

In addition to finding the taking of
judicial notice appropriatz under Tex. Evid.
Code section 201, the court finds that it would
be unfair to require a plaintf in a products
liability case o engage in @ conlest with the
cigarette manufacturers on the issues of
causation that have been studiously and
exhaustively considered for over ‘thirty-five
years, and definitely rasolved by the US, Public
Health Service, with no disagreement by any
significant segment of the relevant medical and
scientific community, Marsover, the litigation
of such causation issues, when the therein
criteria have beem met, would place an
unreasosable burden on our civil justice system.

The court will set a hearing, not less
than sixty days from dafe, to give defendants an
opportunity to present evidence on the above
stated disqualifying factors.

APPENDIX I¥
A. "Other Potential Causes™ Defense

1. Plaintiff's Motion for a Discovery Order an
“Other Porential Causes”

To TiE HONORABLE JUDGE oF SAID COURT:

Flaintiff moves or an order whereby the
couwrt will control all discovery pertaining to
defendants’ use of the "sther potential causes”
defense, and would show the following:

In this cause the defendants will
endeavor to show that plaintiff’s lung c¢ancer
could have been caused by agents and factors,
independent of cigarette smoke. While such
defense of “other potential causes” can be
appropriately asserted, the defendants have in
the past claimed such defepse as  their
justification for conducting abusive discovery

practices which make cigarette disease litigarion
unaffordable and unfair

Such discovery abuse can be stopped
only if the rtrial court takes charge of all
disvovery pertaining to the “other potential
causes” defense, including the ordering of
procedures for identifying those other causes
which may be properly asserted.

“WHEREFCRE, plaintiff wmoves that the
court enter an order setting out procedures for
identifying other potential causes of plaintiff’s
lung cancer, independent of cigarette smoks;
ang then controlling all discovery as to the
identified other potential causes; and for such
further orders as the court may deem appro-
priate to make this Hvigation affordable and
fair. ’

2. Order on “Other Potential Causes” Defense

The court held 2 hearing on plaitiff™s
motion for an order to control defendanty’
discovery efforts to support their contention
that plaintifs {ung cancer could have been
caused by agents and factors, independent of
cigarette smoke. After considering such motion,
the court is of the opinion that the motion, to
the extent oprovided herein, should be
GRANTED.

The court finds that defendants ars
entitled to assert as a defense that plaimiff's
lung cancer could have been caused by agents or
factors, independent of cigarette smoke.

The court finds that no agent or factor
can be considered as a potential cause of lung

.cancer unless there is sufficient expert opinion

evidence that such agent or factor has the
capacity o cause, Or contribule to cause lung
eancer, independent of cigarette smoke.

It is ORDERED that no discovery of
ather potential causes of piaintiff’s lung cancer
be conducted except as allowed by written order
after the other potential causes have been
identified through the procedure 38t forth
herein.

To identify other potential causes of
iung cancer, as to which defendants want o
make discovery, the gourt hereby ORDERS the
following procedure be followed:

{a) On or before ninety days from
the date of this order each defendant i .
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ORDERED to identify each agemt and factor
which it contends has the potential to cause, or
contribute to cause lung cancer, independent of
cigarette smoke;

(b) No agent or factor shall be listed
by a defendant under the above paragraph {a)
unless such defendant presents expert opimion
evidence  supported by  either  credible
epidemiofogic data or credible data on long-~
term animal studies;

{c) That such expert opinion evi<
dence shall be presented by affidavit of a
qualified expert with the supporting epidemio~
logic and toxicologic data attached; or by expert
opinion contained in a learned treatise with such
opinion supported by the epidemiologic or
toxilogic cata required under (b) above;

{d) Within thirty days after being
served the information produced bv 2 defendant
under the above (a), (b), and {(¢), plaintff shall
serve on each such defendant his objections, if
any, and thereafter the court will make its
ruling by written order on such contentions and
objections.

It is further ORDERED that the
procedure set forth in the above (a), (b), (¢),
and (d) shall be followed as to each agent and
factor which a defendant contends involves
contributory negligence by plaintiff and further
contends has the potential to contribute to cause
iung cancer, whether or not independent of
cigarette smoke.

It is further ORDERED that on the trial
of this cause no suggestion be made, either
directly or_ indirectly, that plaintiffs lung
cancer could have been caused by amy agent or
factor other ~than those agents and factors
identified pursuant to this order, and to which
plaintiff “was subjected as shown by proof
offered at trial,

APPENDX E

A. Order on In Camera Monitoring of Litigation
Activities of Defendants

The court finds good cause to believe
that defendants, in their defense against
plaintiffs claira in this case, may engage in
activities which may include an undue intrusion
into plaintiff°s personal life; or which may have
the potential for exerting an improper influence

on prospective  jurors; or which may give
defendants an unfair advantage because of a
disparity in party resources.

Therefore, it is ORDERED that each
attorney of record for the various defendants
file with the court, under seal on the first dav
of February, May, August, and November of
each year a report disclosing the following
information: . -

a. pame and address of each person
{or entity) providing any services, or engaging
in any activities pertaining to this litigation;

b. name and address of
employer of each person or entity;

the

c. a description of such services and
activities, including the dates and places
performed;

d. the amount and purpose of each

charge for such services and activities; and

e. a description of any written
material, film, tape or computer input generated
by reason of such services and activities.

It is further ORDERED that the chief
executive officer of each defendant file with
the court, under seal, an affidavit on the first
day of February, May, August and November
of each year stating:

a. whether or not the above reports
filed by the attorney of record make a full dis-
closure of all services and activities pertaining
to this litigatjon known to such defendant or its
agents; and

b. that a careful inguiry has besn
made to determine the accuracy of the contents
of the affidavit.

APPENDIX F

A. Order on Plaintiff’s Motion for Access to the
Civil Justice System

The court held a hearing on Plaintiff’s
Motion For Access To The Civil Justice System.
After duly considering such motion, the court is
of the opinion that the motion, to the extent
provided herein, should be GRANTED.
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The court finds there is good cause to
believ this cigarette disease cannot be litigated
on the merits unless the court devises a plan to
make the litigationa ffordable and fair. The
court further finds that it is under a duty to
devise and implement such a plan.

It is therefore ORDERED that defen-
dants refrain from conducting any discovery in
this case except as may be authorized by written
order after a discovery and trial plan has been
prepared by the court, or on its behalf by a
special master.
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RESPONSES OF JOHN H. BEISNER

May 28, 1999

Hon. Charles E. Grassley

Chairman, Subcommittee on Administrative Oversight and
the Courts

U.S. Senate Committee on the Judiciary

Washington, D.C. 20510-6275

Re: o ions —
Dear Senator Grassley:

I offer the following responses to the questions posed in your May 11, 1999 letter
concemning the May 4 hearing on S. 353, “The Class Action Faimess Act:”

Questions fromm Senator Grassley

1. What do you see are the real problems associated with the class action device being
used to achieve justice in litigation?

1 see several genenc problems with current usage of the class action device. They
include:

(1) Class actions are being used in circumstances never contemplated by the
creators of the current version of the device. As John Frank (who was one of those creators) so
cloquently stated in his May 4 statement 1o the Subcommitiee, the frarners of Fed. R. Civ. P. 23
simply did not envision that the class device would be used as broadly as it is now, especially in
our state courts, The core problem is that Rule 23 was intended to be — and should be - a
mechanism for aiding resolution of claims that people have actually brought or genuinely wish to
assert. Instead, the rule is now rmost commonly used as a device by which attorneys create
lawsuits. No one should entertain the myth that class actions typically originate when an injured
party seeks out an attorney and asks for assistance in obtzining aremedy. As is often reflected
in case records, attorneys “develop™ a claim and then search for a plaintiff to fit the prototype.

(2) Most purported class actions are overly broad. As noted in my written
testimony, it is not surprising that class action counsel try to define their cases to encompass as
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many claims and claimants as possible. The entreprencurial motivations that underlie most class
actions cnoourage such behavior. Why would an attorney sue on behalf of a 1,000-person class
when he/she could sue for a class of 20 million people? The bigger class gives an attorney far
more leverage against the defendant and creates the potential for substantially greater attorneys’
fees (without peed for a larger investment). Unfortunately, lawsuits brought on behalf of bigger
classes inevitably proceed on a “lowest common denominator” basis. The “average” claim
becomes the claim by which the entire action is judged; class members with larger, more serious
claims are simply blended into the group and deprived of the individual attention they deserve.
Further, to make the litigation work as a class action, class counsel frequently “shave” (that is,
waive) claims that may hinder efforts to prosecute the matter on a class basis. For example,
certain claims requiring individual proof {e.g., fraud claims requiring reliance proof) may be
thrown overboard. Likewise, claims for certain types of injuries (e.g., petsonal injury, property
damage) may be discarded. Such shorteuts can be devastating for some class members {since
under “claims splitting” prohibitions that exist in many states, those persons would be barred
from asserting the waived aspects of their claims in a later, separate proceeding). In short, unless
they are alert enough to take affirmative stops to get themselves out of a class action, they may
lose forever their most significant claims without compensation. It is this concern that has driven
federal courts to exarmine more carefully whether proposed classes are as homogeneous as
counsel represent. Unfortunately, many state courts are not following this model.

(3) Attomeys’ fees pose a major problem. Class action proponents often urge
that the raison d 'étre for such lawsuits is efficiency — that class actions allow wholesale
resclution of clams in a single proceeding. When the time comes to deterrnine fees, however,
those proponents are unwilling to accept a fee that actually reflects the “wholesale” nature of the
action. They demand percentages of the class recovery bearing no rational relationship to the
value that they have actually obtained for the unnamed class members. They often succeed in
walking off with millions in fees (thousands of dollars for each hour of work), while their class
member clients get little or nothing. This problem exists most acutely in state court class actions.
The attorneys” fees provisions of 8. 353 are a good step toward resolving this serious problem.

I A, Do you agree with the Jastice Department’s interpretation, discussion and
assessment of the diversity/removal provision in 8. 3537 Do you believe that this provision
would infringe on state courts’ ability to offer redress to their citizens?

No. Idisagree with the Justice Department’s position in multiple respects.

Firsy, the Justice Department’s prepared testimony basically says: “We don’t see
aproblem.” In faimess, Assistant Attorney General Acheson’s oral responses to the
Subcommnitiee’s questions during the May 4 hearing appoared to temper that position
substantially and to acknowledge that something is amiss. But if the Department has any
residual doubts about the existence of a serious state court class action problem, it should be
encouraged to review the record that has now been amassed by Congress in this regard. In just
the last eighteen months, your Subcommittee and its House counterpart have held four hearings
on the subject of class action abuse. As summarized in my written statement for the May 4
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hearing, those earlier sessions created a mountain of evidence — including studies, case analyscs,
hard date, and numerous agecdates ~ showing that there has been an explosion in the number of
class actions being filed in our state courts and that serious class action abuses are acowrring in
many of those proceedings. Unfortunately, the Justice Department did not participate in any of
the earlier hearings.

Second, 1 am deeply troubled by the Justice Department’s apparent attitude
toward the concept of federal diversity jurisdiction. The Justice Departnent’s preparcd
statement (p. 2, 5) suggests that when a state Jaw-based lawsuit is removed to federal court, the
state where the lawsuit was originally filed is somehow denied its right to address the
controversy. The Department’s statement (p. 6) seemns adamantly oppoesed to the idea that a
lawsuit “brought under State law concerning a corporation’s operations within the State would
be removable to Federal court,”” But that's precisely what federal diversity jurisdiction is! Itisa
mechanism by which state-law based claims may be moved from local courts to federal courts to
ensure that all patties (including a non-citizen corporation with substantial business activity in
the state) will be able to litigate on level playing field and to ensure that interstate commerce
interests are protected.” This concept is not a judicial invention. And it is not something that
Congress created. The concept was established by our framers in Article 111 of the Constitution.
As Prof. Elliott testified at the hearing, that concept is particularly applicable to the sort of
interstate class action that S. 353 seeks to allow into federal court. Itis disturbing to hear the
Justice Department cast aspersions on this core constitutional principle.”

Third, what the Justice Depariment suggests as an alternative to S. 353 would
really be an affront to states” rights. The Department’s prepared statement suggests that instead
of considering S. 353, Congress should be taking sbout legislation “focusing on the appropriate
limnits on state authority to bind out-of-state plaintiffs.” (P. 5.) If Congress took that approach, it
actually would be extinguishing state court authority in the class action arena, something that S,
353 does not do. What the Justice Department sppears to suggest is that Congress should declare
that in state court class actions, class members residing outside the forum state would have the
option of simply ignoring any class action judgments that they do not like. Besides raising
serious constitutional concerns, this proposal is decidedly unfair, What the Justice Department

! See Pease v. Peck, 59 US. (18 How.) 518, 520 (1856) (“The theory upon which jurisdietion is conferred on
the court of the United States, in controversies between citizens of different states, has jts foundaton in the
supposition that, possibly, the state tribunal might not be impartisi between their own citizens and foreigners.,”)

: T am slso concerned that the Justice Department’s preparcd staternent ropeatedly refers 1o class actions as
“remedies” (in arguting that S, 353 would prevent states from “creating remedies™ for their citizens). (Pp, 2, 5.)
Class actions arc supposed to be procedural devices, not “rernedies.” Indeed, to any extent that they actually serve
a3 “remedies,” they are invalid. At the federal level, the Rules Enabling Act forbids the federal cowrts from adepting
“mles of practice and procedure” (like Fed. R. Civ. P. 23, which suthorizes the use of class actions) that may
“abridge, enlarge or modify any substantive right” 28 U.S.C. § 2072{b}. Many states heve adopted similar
principles. See, 2.g., Tex. Gov’'t Code Ann. § 22.004(a) (Vernon 1998). If the Justice Diepartment is correct in
suggesting that class actions are “remedies” {as opposed w merely being procedursl devices), the class deviee
violates this principle because they “enlarge” a “substantive right.”
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proposes is restricting state court authorify to bind out-of-state plaintiff class members with
class action judgments, while excouraging statc courts to issue judgments binding out-of-state
defendants.

B. At the hearing, the Justice Department indicated that even if there is a
problem in the state courts regarding class actions, because the federal courts have class
action problems of their own, removal does not solve anything. Additionally, the Justice
Department took the position that “federalizing™ class actions docs not necessarily address
class actiop abuses in the state courts. How do you respond?

Although federal courts may not have a perfect record in administering class
action litigation, their collective performance has been far superior to that of state courts. The
record amassed by this Subcommittee and its House counterpart is very clear - class action
abuses are occirring, and the vast majority of those abuses are accurring in state courts. At the
four recent congressional hearings on class action abuses referenced above, very few (if any)
complaints were raised sbout federal conrt performance in the class action context. The
criticisms and outrageous anecdotes usually concemed state courts,

The Justice Department’s position that 8. 353 would *federalize™ all class actions
ignores the current class action landscape. Class actions already have been federalized. And
quite perversely, they have been federalized by state courts. What I reference is not the kind of
federalizing where the federal govermment tells states what they are supposed to do. What is
occurring every day is “false federalism™ - one state court telling the other 49 state judiciaries
what their laws should be. When state courts preside over ¢lass actions involving claims of
residents of more than one state (as they increasingly are inclined to do), they end up dictating
the substantive laws of other states, sometimes over the protests of those other jurisdictions.”
When that happens, there is little those other jurisdictions can do, since the judgment of a court
in one state is not reviewable by the state court of another jurisdiction.

Procedural class action law is also being federalized in the same perverse way.
Although it is only a minority of state courts that are routinely failing to exercise sound judgment
on class action Issues, those courts have become magnets for a disproportionate share of
interstate class actions. In short, there is a “race to the bottom.” Not surprisingly, attorneys file
their class action lawsuits in the minonty of state couts that are most likely to manifest a
“laissez-faire™ attitude toward the class device. That distinet minority of state courts essentiaily
sets the national norm; those couris are effectively dictating national class action policy.*

3 This point is discussed in more detai] at pages 13-15 of my written statoment to the Subcommittee.

4

16).

Some anglyses supporting these points are set forth in my written sts to the Sub vttee (pp. 15-
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C. The Justice Department also argued that because the state courts have
remedied, or are remedying concerns about ex parte certifications, legislation is not
pecessary. How do you respond?

The Justice Department’s testimony (at page 5) suggests that the state court class
action crisis has evaporated because the judiciary of one State — Alabama ~ has issued two
decisions declaring ex parfe class certifications to be improper. Had the Justice Department
participated in the prior Senate and House hearings on state court ¢lass action abuses, I doubt
that such a statement would have been made. As was detailed in Mr. Morrison’s prepared
testimony at the hearing, Alsbama was not the only stafe whose courts engaged in that practicc.s
Moreover, as Mr, Morrison discussed in his staternent and as | summarized in mine (pp. 4-7), ex
parte class certification is just one example of the many ¢gregious ways in which some state
courts deny due process rights {or offend fundamental fairness prineiples) in dealing with the
interests of both unnamed class members and defendants in class actions. The fact that one state
has addressed one class action abuse does not alleviate this crisis.

3. The Justice Department’s writfen testimony expresses concern about the potential
impact of 8. 353 on the caseload of the federal courts. Do you believe that the federal
courts bave the resources to deal with interstate class action cases? Do the federal courts
have mechanisms by which they can handle class action cases better thag state courts?

The burdens that class actions and other forms of complex litigation place on our
courts pose a difficult problem. But that problemn must be examined from the perspective of the
entire judicial system. Without question, parts of our federal judiciary are seriously
overburdened. But many state courts have erushing caseloads as well. Indeed, as a group, state
courts have experienced a more rapid growth in civil case filings. Civil filings in state trial
courts of general jurisdiction reportedly have increased 28% since 1984 (versus a 4% increase in
the federa] courts).® The question is which of these two overburdened systems can better handle
class actions.

For several reasons, I respectfully submit that federal courts usually are better
positioned to handle the challenges presented by these uniquely complex ceses:

* The Justice Department’s statement exroneously states that “the complsinty aboit ex parte class

certification have focused on one county in a particular state.” (P. 5.) The recard at the March 1998 hearing on
“Mass Torts and Class Actions” before the Sub ittex on Intell 1 Property snd the Courts of the House
Judiciary Committee contains complaints about ex parte class cortification occurring in & number of counties in
Alabama and elsewhere.

8

See B, Ostrom & N, Kauder, Examining the Work of State Courts, 1997, at 15 (Court Sttistics Praject
1998). It also should be noted that the number of diversity jurisdiction cases being filed in federal courts appears to
be falling. During the 12-month period ending March 31, 1998, “diversity of citizenship filings fell 6 percent to
54,547 cases,” accounting for less than 20% of the civil cases filed in federal court during that period,
Administrative Office of the U.S. Courts, Federal udicial Caseload Studies 9-10 (1998). For the 12-menth period
cnding December 31, 1998, the downward trend is even more significant (according t unpublished data of the
Administrative Office of the U.8. Courts}.
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Virtually all federal court judges have two (and sometimes three) attorney law clerks
on their staffs; state court judges often have none (or at best, a part-time clerk). Other
resources available to federal cowrts are also usually more plentiful.

If they so choose, federal court judges usually are able to delegate some aspects of
their cases (e.g., discovery matters) to magistrate judges or special masters {(af Jeast
for initial consideration). That option typically is not available to state court judges.

Federal court judges typically have more experience with complex litigation matters
(like class actions) than do many state court judges (particularly state court judges
with general jurisdiction dockets in smaller communities, where many of the
interstate class actions are filed). Further, the federal conrts’ multidistrict litigation
process {described below) allows the transfer and consolidation of overlapping class
actions to judges expericneed with such matters. That transfer option is not available
to state courts.

In the interest of efficiency and consistency, federal courts are authorized to
consolidate before a single judge any similar class actions that are filed around the
country {including the increasingly frequent “copy cat” clags actions asserting the
same claims on behalf of the same classes). (This authority is granted under 28
U.S.C. § 1407, authorizing the Judicial Panel on Mulitdistrict Litigation,) State
courts lack such interstate consolidation authority and therefore must engage in the
wasteful (and often counterproductive) exercise of separately handling such
overlapping cases.

In most state law-based class actions, the proposed classes encompass residents of
roultiple states. Thus, the trial court — regardless of whether it is a federal or state
court — must make the necessary choice-of-law decisions and then interpret and apply
the laws of multiple jurisdictions. Because of their more ample resources, federal
coutts are better equipped to handle that important task.

In this same vein, it is more appropriate for a federal court to interpret the laws of
various states (inherently part of what the constitutional concept of diversity
Jjurisdiction is all about), as opposed to having state courts routinely dictating to other
states (to which they have no sccountability) what their laws mean. What business
does a state court judge in Kentucky have in telling the state of Massachuseits what
its laws mean? Why should an Alabama state court judge be rendering interpretations
of Oregon law that are binding on Oregon residents and that cannot be reviewed by or
appealed to Oregon’s courts? These matters are more appropriatcly handled by
federal judges, who are appointed by the President and confirrned by the Senate,

Ev_en more bizarre is the situation (which arises daily) in which an interstate class
action requires a sfate court to resolve the claims of residents of multiple other states
against a defendant that resides in yct another jurisdiction. In short, why should a
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Texas court be resolving the claims of Wyoming residents against a California-based
corporation? These are the sorts of disputes for which diversity jurisdiction was
designed.

In my view, predictions that 8. 353’s jurisdictional provisions will cause federal
courts to be swamped with new class action litigation are unfounded. Initially, there may be
some increase as the new statute is tested. But much of the state court class action tidal wave
discussed at the May 4 hearing is atiributable to the filing of overlapping “copy cat” class
actions. Unlike the state courts, federal courts will be able to consolidate such matters before a
single judge, achieving great cconomies. In short, what would have been ten distinct cases
requiring the aftention of ten different judges under the current state cowrt regime will become a
single procecding before a single federal judge under 8. 333, It must also be noted that many
state court class actions fall in the frivolous or near-frivolous categery — they are filed solely
because attorneys believe that certain state courts will not closely scrutinize the cases. Many of
those misbegotten cases presurnably will not be filed at all if they are likely to end up before &
federal district court. In sum, forecasts that the tidal wave of state court class actions will mmply
be channeled to the federal courts are without merit.

4. Al Do you agree with the Justice Department's comments regarding a defendant
corporation’s operations within a state aud the opportunity for removal to the federal
courts? Do you believe that there is a due process problem if non-citizen defendant
corporations with substantial operations in the state de not have an opportunity fo remove
from the state court to the federal courts? Why or why not?

The suggestion (at page 6 of the Justice Department’s written statement) that a
corporation should be deemed a citizen of any and all states in which it has “substantial
operstions™ is cantrary to the core purpose of federal diversity jurisdiction as established in
Axticle I of the Constitution.

Diversity jurisdiction was established, inter alia, to ensure that local biases
against commercial enterprises did not ereate a climate that would stymie expansion of
commercial and manufactunng interests throughout the country, thereby undermining the
forging of a nationsl union.” The framers comectly envisioned the evolution of a nation with
large commercial enterprises spanning many states — a desirable goal that they believed would be
threatened by local courts that might be hostile to such entities.

Because of the existence of diversity jurisdiction, a corporation based in one state
that begins conducting business in another state will not subject itself to the exclusive
jurisdiction of the local courts in that new state as to any litigation that may arise there. The

! See James William Moor & Donald T. Weckstein, Diversity Jurisdiction: Past, Present and Future, 43

Tea. L. Rev. 1, 16 (1964). See also Bank of Unired States v. Deveaus, § U.S. (S Cranch) 61, 87 (1809) (Marshall,
‘C.J) ("However rue the fact may be, that tribunals of the states will administer justice as impartizally as those nf the
nation, to the parties of every description, it is not less trug that the Constitution itself . . . entertains apprehensions
of the subject . . ., that is has established national tribunals for the decision of controversics between . . |, citizens of
different statcs.")
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framers thought it important that there be a fair, uniform, and efficient forum (that is, 2 federal
court) for adjudicating interstate commercial disputes, so as to create an environment that would
nurture commercial expansion?

The Justice Department’s apparent belief that corporations should be deemed
citizens of any state in which they conduct “substantial business”™ conflicts quite directly with the
current diversity jurisdiction statute and contravenes the core purpose of diversity jurisdiction.
Under that “substantial business” view, the mare broadly a comparny engages in interstate
commerce, the more broadly it would be subjesting itself to the exclusive jurisdiction of state
courts and limiting its access to the federal courts. For example, if a Tenmessee company
decided to do “substantial business” in Texas, it would be waiving its right to have a federal
court hear many state law-based disputes that may arise with any or all citizens of Texas. This
example makes clear that edding a “substantial business™ concept to diversity jurisdiction
prerequisites could impede interstate commerce, when the whole purpose of diversity jurisdiction
is supposed to be the prevention of such impediments.

. B. ‘What would you think of a practice of a plaintiffs® lawyer who names a local
retaller or distributor in a class action sirply to divest federal courts of jurisdiction so that
a defendant cannot receive equal justice under law? Do you believe that plaintiffs® lawyers
sre “gaming” the civil justice system?

The practice of counsel naming a local entity as a defendant in a class action so as
to avoid federal jurisdiction has becorne commonplace. Based on my experience, such pleading
{or some other form of pleading intended to keep a case out of federal court) occurs in mast class
actions originally filed in state courts. The types of tricks that are used by counsel to game the
system in this way were cataloged in Mr. Morrison’s festimony at the May 4 hearing and in the
testimony given by John W. Martin, Jr., at the March 4, 1998 hearing on “Mass Torts and Class
Actions” before the Subcommittee on Intellectual Property and the Cowrts of the House Judiciary
Committee.

C. What do you believe to be the purpose of federal diversity of citizenship
jurisdiction? Isn’tit to provide out-of-state defendants with the “fair forum” so that al}
defendants can receive equal justice under the law?

The purpose of federal diversity jurisdiction was set forth quite eloquently at the
May 4 hearing in both the prepared statement and oral testimony of Prof. Elliott. In a nutshell,
the framers of our Constitution established the diversity jurisdiction concept in Article IIL, inter
alia, 1o ensure that the federal courts would pravide a forum for the adjudication of disputes
between citizens of different states, With that concept, the framets of the Constitution sought to

¥ “Ne power exercised under the Constitution . . , had greater influencs it melding these Undted States into a

single nation {than divessity jurisdiction]; nothing hus done more 1o foster § and corr

and the yninterrapted fiow of capifal for investment into various parts of the Usion, and nothing has been so potent
in sustaining fhe public credit snd the sanctty of private contuces.” Jobo I, Parker, The Federal Constitution end
Recent drtacks Upon It 18 AB.A. 1433, 437 (1932).
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protect citizens in ong state from the injustice that might arise if they were forced to litigate
against citizens of another state in the courts of that state. In short, there was concern about the
appearance (or reality) of locality discrimination or “hometowning.” Further, there was concern
about local courts discriminating ageinst interstate businesses. Overall, the desire was to create
courts in which all litigants weould have confidence and to thereby enhance public respect for and
reliance on the nation’s judicial system. In sum, it is accurate to say that the purpose of federal
diversity jurisdiction is to ensure that all interstate litigants will have a “fair forum.”

5. A. Professor Daynard contends that S. 353 would be better entitled the
“Tobacco Industry Relief Act of 1999” because it would allow for removal of ali class
actions invelving tobacee companies and, consequently, result in tobacco cases being less
likely to be certified as class actions. Do you agree?

No. Several points should be made about Prof. Daynard’s testimony.

Fipst, it should be stressed that in his written statement, Prof, Daynard stated that
he has no quarrel with the core element of 8. 353s diversity jurisdiction provisions. He
specifically stated that section 4 of 8. 353 — the section that would expand federal diversity
Jjurisdiction over interstate class actions — “és benign.” (P. 4 (emphasis added).) However, he
strenuously objected to section 5 of the bill, which would allow unnamed class members or
defendants to remove class actions to federal court. Put another way, Prof. Daynard says that it
is perfectly acceptable to expand federal diversity jurisdiction so that efforneys may file
Interstate class actions in federal court if they wish. But if unnamed class members or
defendants (the people whose rights are actually at issue in the class actions) want to invoke that
expanded federal jurisdiction and remove cases to federal court, they should be denied. Prof,
Daynard apparently desires a federal jurisdictional provision that works only one way - a
provision allowing federal court aceess that may be invoked only by an attorney filing a class
action. Plainly, that position is indefensible. If intetstate class actions may appropriately be
handled by federal courts {as Prof. Daynard concedes), then the real parties in interest (not just
the lawyers) should be allowed to place such cases before those courts.

Second, in his prepared statement (p, 3), Prof. Daynard noted that in the federal
courts, some cases cannot be tried as class actions because under the Seventh Amendment, the
class trials would deny litigants their fundamental fair trial rights. With that in mind, he urged
retention of the status quo — Keeping interstate class actions out of federal cowrts — because doing
so would force such cases into state courts, some of which view jury ttial rights in a manner “less
restrictive than the Seventh Amendment.” In short, Prof. Daynard’s position on the
jurisdictional/removal provisions of the bill adrmittedly is motivated by his desire fo force
unnamed class members and defendants into trials in which they would be deprived of their
federal Seventh Amendment rights (even though the lawsnits are interstate matters with interstate
commerce ramifications). Put another way, he would like to force defendants into trial
situations so untenable that they will have not choice but to setde.
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Third, in his testimony, Prof. Daynard argued that the ruling in Castano v.
American Tobaeco Co.” supports his opposition to the jurisdictional provisions of §. 353
because, as he sees it, Castano declared that the smoking addiction claims in that case were
“immature torts” and that “state courts should have the first crack at that issue.” (Testimeny, p.
3.) What Castaro actnally held was that before any smoking addiction cases were tried on 2
class basis, such claims should be allowed to “mature” — some such claims should be tried on an
individual (not a class) basis to test whether such claims might be susceptible to class trials."
Prof. Daynard’s interpretation of Castanc makes no sense. Why would the court in Castane
have held that the case before it could not be tried properly as a class action, but then urge the
parties to go forth and try it as a class action anyway? Contrary to Prof. Daynard’s assertion,
Castane directly contravenes his position on 8. 353.

Fourth, Prof. Daynard’s prepared statement does not mention several key points
about 8. 353:

e The bill pertains only to class action lawsuits, The well-publicized tobacco-related
settlemenis typically have occurred in state attorneys general lawsuits, which are nof
class actions. Such cases thus would not have been affected by the bill.

« 5. 353 will not apply to any pending tobacco-related class actions. Thebill is
prospective only; it will apply only to future litigation, not to any cases already filed.

= The predicate of many of Prof. Daynard’s criticisms of the bill is that tobacco cases
would never be certified in federal court and that the purpose of the bill is to kesp
such cases out of state court. But the basis for Prof. Daynard’s position is a single
ruling in a single case ~ the rejection of the ill-conceived, patently overbroad class
that Prof. Daynard and his co-counsel proposed for certification in the Castano
litigation (discussed above). Prof. Daynard offers no proof for his implicit premise
that a properly tailored tobacco-related class would never be certified by a federal
court. The reality is that tobacco class actions have produced mixed results in both
federal courts and state courts. Depending on their individual merits, some have been
certified, and some have not.

B. Do you believe that a legislative “carve out” would be consistent with the
principle that all persons — including corporate entities ~ are entitled to equal justice and
fair treatment under the law?

No. Jurisdictional rules should apply equally to all parties. Those who suggest
that access to our federal court system should be governed by the public popularity of the party
at issue argue against basic equal justice precepts that are the foundation of our legal system.

¢ 84 F 3d 734 (Stk Cir. 1956),
‘" Id. at 749-50 (“Through individyal edjudication, plaintiffs can winnow their claims to fhe strongest causes
of action. The result will be an easicr choice of law inquiry and a less complicated predominance inquiry.”)
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Questions from Senator Kohl
1. Do you believe that something is amiss when a state court certifies a class, while a
federal courts says that same class should not be certified?

Absolutely. Under federal pracedural Jaw, the parameters of what kinds of
matters may be certified as class actions are dictated largely by due process/fairness
considerations — to what extent may claims be litigated on a aggregated basis consistently with
due process/fairness principles? Indeed, when federal courts deny class certificafion, they often
explicitly do so based on doubts that 2 case conld proceed on class basis without endangering the
interests of the unnamed class members and/or the defendants. Thus, when a state court certifies
a class previously rejected by a federal court, it is essentially saying that the state court will
proceed with the [itigation on & class basis, even though doing so may jeopardize the due
process/fairness rights of some parties to the matter.

During last year’s debates regarding HR. 3789 (the House bill that contained a
class action jurisdiction provision similar to that in S. 353}, Public Citizen argued strenuously
that if a federal court denied certification of a class, counsel should not be allowed subsequently
to propose such a class for certification by a state court. According to Public Citizen, “ifa
federal judge were to deny [class] certification in a case that had been properly removed to
federal court, it is clear that the same class allegations could not be reasseried in state court.
Further, Public Citizen stated that “a plaintiff’s lawyer who attempted that type of circumvention
of the federal court certification process would likely be subjéct to significant sanctions, which
could include payment of the defendant’s atforneys fees.”!

w1l

Notwithstanding Public Citizen's laudable statements about what should happen,
the reality is that state courts have in recent years certified classes rejected by federal cowrts.
And far from being sanctioned, the counsel who obtain such state court certifications are bein
rewarded in that they are being allowed to proceed with class actions that are actuaily invalid. 3

This situation should not be tolerated. It would be halted by enactment of 8. 353.

n Sez Aug. 3, 1998 Jetter to House Judiciary Committee members from Messrs. Clemente and Viadeck at |

{emphasie in original).

2 See id,
1 Curiously, other witnesses at the May 4 hearing apparently saw no problem with this abuse. For example,
the Justice Department complained that 8,353 would prevent counse] froms asking § state court to grant a class
certification motion previously rejected by a state court, (DOJ Statement at 5.} Similarly, in hig statemnent (p. 3),
Prof. Daynard urged that if a federal court determined that Irying a mater on a class basis would be unmanageable,
stare courts should be fiee to decide whether the case “would also be too difficult” for them to try on a class basis.
On what possible basis would a state court be able to do what a federa] court could not (unless the state court had in
mind eutting corners in ways that would adversely affect the jury trial rights of both plaintiffs and defendants)?
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2 Do you believe that as a general matter, federal courts have better resources than
state courts for managing class actions?

Yes. As discussed previously (at pages 5-6), the federal courts in most
Jurisdictions are better positioned to manage class actions than their state court counterparts.
Federal courts have available magistrate judges and special masters to handle aspects of class
action litigation; many state courts do not. Federal courts typically have more support personnel
{particularly law clerks) available to deal with complex class action issues; many state courts
have little support staff (many have no law clerks at all). And federal courts have mechanisms
for coordinating paraliel litigation among vatious jurisdictions; state courts lack such authority.

i Our bill would require that class notices, including notices of proposed seftiements,
be in plaip, clearly understoed English, and that settlement potices include certain details,
like the amount and source of attorneys” fees. Do you believe that class notices are
sometimes foo confusing for class members to nnderstand, and do you believe our
provision is a step in the right direction?

Although recent efforts by some courts have resulted in more informative, user-
friendly class notices, many remain deficient. Even though I am supposedly a qualified
practitioner in the area, I cannot ynderstand fully many class notices that I receive (particulatly
those sent at the direction of certain state courts).

1 find two types of notices particularly frustrating, First, I see class certification
notices that do not adequately inform class members about what they are puiting at risk if they
fail to opt out of a certified class. Seme notices do not fully advise class members that by failing
to opt out, they may be waiving certain claims or demanding less than foll relief. Second, class
settlement notices ofien do not cleasly indicate what the class member is eligible to receive under
the proposed seftlement, what rights he/she will forego by failing to opt out of the settlement
class, what the class member will have to do in order to secure any benefits under the settlement,
and what the attorneys will receive under the proposed settlement.

As noted in my prepared statemnent, the class notice provisions of 8. 353 are a
positive step toward solving these problems.

4. On a scale of one to 10, how would you rate the following kinds of cases, in terms of
whether there is 2 strong argument for federal jurisdiction? (10 being a strong argument
for federal jurisdiction, down to one as a weak argument) Please explain your responses.

As is detailed below, I belicve that there is a relatively strong argument for federal

Jurisdiction as to most of the hypotheticals, although the supporting rationsle varies from case to
cdse.

a) Multiple class actions in several state courts, each involving same class
members from all 50 states, same claims, millions of dollars sought in damages, same
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multiple defendants, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against multiple defendauts™)

This scenario presents a strong (10 point) case for federal jurisdiction because it
involves a dispute between citizens of different states, Other factors favoring federal jurisdiction
include (a) the need for the forum court to interpret the laws of various other states and (b) the
size of the case. Further, the potential for consolidating these cases before a single judge exists
only in federal court.

b) Multiple class actions in several state courts, each involving same class
members from 50 states, same claims, millions of dollars sought in damages, and same
single defendant, governed by primarily state law outside of state where cases filed
(“Overlapping class actions against single defendant™)

Basically, the same as (a).

c} Single class action, class members from all 50 states, millions of dollars
sought in damages, multiple defendants all from outside of state where case is filed,
governed primarily by out-of-state law (“Nationwide class action, mulfiple out-of-state
defendants, out-of-state law™)

This scenario presenis a strong (10 point) case for federal jurisdiction because it
involves a dispute between citizens of different states. Other factors favoring federal jurisdiction
include (a) the need for the forum court to interpret the laws of various other states and (b) the
size of the case.

d) Same as {c), except as governed by law from state where case filed
(Nationwide class, multiple out-of-state defendants, in-state law)

This scenario presents a strong (10 point) case for federal jurisdiciion because it
involves a dispute between citizens of different states. Although the hypothetical assumes that
the law of one state would apply to claims of class members of all 50 states, that possibility
arguably heightens the need for federal court involvement, 1 say this because in most cases, it is
unlikely that a single state would have sufficient contact with class members in all 50 states to
permit a finding under Shutts v. Phillips Perroleum Co.'* that the law of the forum state would
apply to ail out-of-state class members. Given the concems about local court bias in this setting
and the nisk that a state court might reach to apply the law of the forum to all claims, such a
choice-of-law determination would be better made by a federal court.

e) Single class action, class mémbers from sil 50 states, millions of dollars
sought in damages, multiple defendants all from same state where case is {iled, governed hy

18

472U.8. 797 (1985). In Shutts, the Supreme Court held that a state court may not apply the law of the
forum state to non-residents in a multi-state clags action ualess the state had “a significant contact or significant
aggregation of contacts to the claims asserted by each member of the plaintiff class, contacts “creating state interesy,’
in order to engure that the choice of law is not arbitrary and unfair.”
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primarily out-of-state law (*Nationwide class action, multiple in-state defendants, out-of-
state law™)

This scenario presents a strong {10 point) case for federal jurisdiction because it
involves a dispute between citizens of different states. Other factors favoring federal jurisdiction
include (a) the need for the forum court to interpret the laws of various other states and (b) the
size of the ltigation.

f) Same as (e), but governed by law from state where case filed (Nationwide
class, multiple in-state defendants, in-state law)

This scenario presents a strong {10 point) case for federal jurisdiction because it
involves 2 dispute between citizens of different states. Other factors favoring federal jurisdiction
include the size of the litigation. Although the seenario assumes that the law of the forum state
would apply to the claims of ¢lass membets residing in all SO states, that potential arguably
heightens the need for federal court involvement. [ say this because it is unlikely that the forum
state would have sufficient contact with the claims of all class members in all 50 states (as
defined in the Shutzs ruling discussed above) to allow the application of the forum state’s laws to
all claims. As discussed above, this determination would be better made by a federal court. In
this instance, the plaintiff class members are at greater risk. For example, if the forum state has
enacted statutes to benefit its local businesses (¢.2., laws severely limiting the types of claims at
issuc) and the state court decided to apply those forum state laws to the claims of all class
members nationwide, the class members may be precluded from seeking the more generous
remedies availsble under their home states® laws.

2) Single class action, class members from all 50 states, millions of dollars
sought in damages, single defendant from outside of state where case is filed, governed by
primarily out-of-state law (“Nationwide class action, single out-of-state defendant, out-of-
state law™)

Basically, the same as (c).

h) Same as (g), except governed by law of state where case filed (“Nationwide
class action, single out-of-state defendant, in-state law”)

Basically, the same as (d).

i) Single class action, class members from all 50 states, millions of dollars
sought in damages, single defendant from same state where case is filed, governed by
primarily out-of-state law (“Nationwide class action, single in-state defendant, out-of-state
Law™)

Basically, the same as (s).
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D Same as (i) except governed by law of state where case filed (“Nationwide
class action, single in-state defendant, in-state law™)

Basically, the same as (D).

k) Single class action, class members from same state where case is filed,
millions of dollars sought in damages, multiple out-of-state defendants, governed by
primarily law from outside of state where case filed (*In-state class action, out-of-state
defendants, out-of-state law”)

This scenario presents a strong (10 point) case for federal jurisdiction because it
involves s dispute between citizens of different states. The case for federal jurisdiction is
particularly compelling in this case because the forum court would be adjudicating the claims of
its own residents (possibly the voters who directly or indirect]y elect the judge presiding over the
matier) against an out-of-state entity. Thus, the “hometowning” concerns that prompted
establishment of the diversity jurisdiction concept in the first place would be very much in play.
In addition, the fact that the court in this case would be required to interpret the laws of other
jurisdictions would argue in favor of federal jurisdiction.

D Single class action, class members from same state where case is filed,
millions of dollars sought in damages, single out-of-state defendant, governed by law from
outside of state where case filed (“In-state class action, out-of-state single defendant, out-of-
state law”)

Basically, the same as (k).

m) Single class action, ¢lass members from same state where case is filed,
millfons of dolfars sought in damages, multiple out-of-state defendants, governed by law
from state where case filed (“In-state class action, out-of-state defendants, in-state jaw™)

Basically, the same as (k), except for the out-of-state law point.

n) Single class action, class members from same state where case is filed,
millions of dolflars sought in damages, single out-of-state defendant, governed by law from
state where case filed (“In-state class action, single out-of-state defendant, in-state Jaw”)

Basically, the same as (K), except for the put-of-state law point.

o) Single class action, class members from same state where case is filed,
mtillions of dellars sought in damages, in-state defendants, governed by law from state
where case filed (“All in-state class action™)

Among the hypotheticals posed, the case for federal jurisdiction is weakest in this
instance. Assurning that no federal law claims are presented, the federal interest likely would be
near zero. As stated in the hypothetical, all of the parties - both plaintiff class members and
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defendants — are citizens of the same state, and the case will be decided under that state’s law.
Thus, the federal interests in such 2 case are relatively small. I note that under S. 353, a federal
district court judge would have the discretion to abstain from exercising jurisdiction over such a
case and presumably would do so unless federal interest is apparent in some additional facts.

ju Single case, in-state plaintiff sues out-of-state defendant for $75,001,
governed by law of state other than where filed (“Diversity case just above dollar lLirait, out-
of-state Jaw™)

This scenario presents a relatively strong (7-8 point) case for federal jurisdiction
because it involves a dispute between citizens of different states, However, the case is less
compelling than some of the scenarios listed above because the dispute being presented for
adjudication involves only one person and is smaller in monetary amount.

Q) Single case, in~state plaintiff sues out-of-state defendant for $75,001,
governed by law of state where filed (“Diversity case just above dollar limit, state law
where filed™) .

Besically, the same as (p).

* * *

I appreciate this opportunity to answer the Subcommittee’s questions on matters
related to 8. 353. If' you would like further information or clarification on eny of my responses,
please advise,

Sincerely,

Bisu

ohn Beisner



