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DEPARTMENT OF LABOR
Wage and Hour Division

29 CFR Part 825
RIN 1215-AA85

The Family and Medical Leave Act
of 1993

AGENCY: Wage and Hour Division, Labor.
ACTION: Final rule.

SUMMARY: This document provides the text
of final regulations implementing the Family
and Medical Leave Act of 1993, Public Law
103-3, 107 Stat. 6 (29 U.S.C. 2601 et seq.)
(FMLA or Act). FMLA generally requires
private sector employers of 50 or more em-
ployees, and public agencies, to provide up
to 12 workweeks of unpaid, job-protected
leave to eligible employees for certain speci-
fied family and medical reasons; to maintain
eligible employees’ pre-existing group health
insurance coverage during periods of FMLA
leave; and to restore eligible employees to their
same or an equivalent position at the conclu-
sion of their FMLA leave.

EFFECTIVE DATE: These rules are effective
on April 6, 1995.

FOR FURTHER INFORMATION CONTACT:
J. Dean Speer, Director, Division of Policy
and Analysis, Wage and Hour Division,
Employment Standards Administration,
U.S. Department of Labor, Room S-3506,
200 Constitution Avenue, N.W., Washington,
D.C. 20210; telephone (202) 219-8412.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

I. Paperwork Reduction Act.

Recordkeeping requirements contained
in these regulations (§ 825.500) have been
reviewed and approved for use through
July 1996 by the Office of Management
and Budget (OMB) and assigned OMB con-
trol number 1215-0181 under the Paperwork
Reduction Act of 1980 (Pub. L. 96-511). No
substantive changes have been made in this
final rule which affect the recordkeeping
requirements and estimated burdens previ-
ously reviewed and approved under OMB
control number 1215-0181. Comments
received regarding the estimate of public
reporting burden for the information collec-
tion requirements contained in these regula-
tions are discussed below in connection with
§ 825.500.

II. Background.

The FMLA was enacted on February 5,
1993. In general, FMLA entitles an “eligible
employee” to take up to a total of 12 work-
weeks of unpaid leave during any 12-month
period for the birth of a child and to care for
such child, for the placement of a child for
adoption or foster care, to care for a spouse
or an immediate family member with a seri-
ous health condition, or when he or she is
unable to work because of a serious health
condition. Employers covered by the law are
required to maintain any pre-existing group
health coverage during the leave period
and, once the leave period is concluded, to
reinstate the employee to the same or an
equivalent job with equivalent employment
benefits, pay, and other terms and conditions
of employment.

Title I of the Act applies to private sector
employers of 50 or more employees, public
agencies, and certain Federal employers and
entities, such as the U.S. Postal Service and
Postal Rate Commission. These regulations,
29 CFR Part 825, implement Title I of the
FMLA. Similar leave entitlement provisions
in Title II of the FMLA apply to most other
Federal civil service employees who are cov-
ered by the annual and sick leave system
established under 5 U.S.C. Chapter 63, plus
certain employees covered by other Federal
leave systems. The U.S. Office of Personnel
Management (OPM) administers the regula-
tions implementing Title II of the FMLA (see
5 CFR Part 630). Title III established a tem-
porary “Commission on Leave,” which is to
conduct a comprehensive study and produce
a report on existing and proposed policies
on leave and the costs, benefits, and impact
on productivity of such policies. Title IV
contains miscellaneous provisions, includ-
ing rules governing the effect of the Act on
more generous leave policies, other laws, and
existing employment benefits. Title V ex-
tended similar leave provisions to certain
employees of the U.S. Senate and the U.S.
House of Representatives.

Section 404 of the Act required the De-
partment of Labor to issue regulations to
implement Title I and Title IV of FMLA within
120 days of enactment, or by June 5, 1993,
with an effective date of August 5, 1993. Title
I of FMLA became effective on August 5, 1993,
except where a collective bargaining agree-
ment (CBA) was in effect on that date, in
which case the provisions took effect on the
date the CBA terminated or on February 5,
1994, whichever date occurred earlier.



To obtain public input and assist in the
development of FMLA’s implementing regu-
lations, the Department published a notice
of proposed rulemaking in the Federal Regis-
ter on March 10, 1993 (58 FR 13394), invit-
ing comments until March 31, 1993, on a
variety of questions and issues. A total of
393 comments were received in response
to the notice — from employers, trade and
professional associations, advocacy organi-
zations, labor unions, State and local govern-
ments, law firms and employee benefit firms,
academic institutions, financial institutions,
medical institutions, governments, Members
of Congress, and others.

After consideration of the comments re-
ceived, the Department issued an interim fi-
nal rule on June 4, 1993 (58 FR 31794), which
went into effect on August 5, 1993, and which
invited further public comment on FMLA’s
implementing rules until September 3, 1993.
On August 30, 1993, the Department further
extended the public comment period until
December 3, 1993 (58 FR 45433). The De-
partment received more than 900 comments
on the interim final rules during the extended
comment period from advocacy groups and
associations, Members of Congress, employ-
ers, union organizations, governmental enti-
ties and associations, law firms, management
consultants, marriage and family counselors
and therapists, clinical social workers, prop-
erty management companies, temporary help
and employee leasing companies, professional
and trade associations, universities, and in-
dividuals. In addition to the substantive com-
ments discussed below, many commenters
submitted minor editorial suggestions, some
of which were adopted and some were not.
Finally, a number of other minor editorial
changes have been made to better organize
and simplify the regulatory text.

On December 29, 1994, a meeting was
held at OMB with representatives of Consoli-
dated Edison Company of New York pursu-
ant to E.O. 12866.

The Department would like to point out
that it has prepared a lengthy preamble to
accompany these regulations in an attempt
to be fully responsive to the numerous com-
ments received. The Department would
welcome additional comments regarding em-
ployers’ experience with the implementa-
tion of the FMLA over the course of the next
year or so. Such comments will be reviewed
together with the results of the comprehen-
sive study on existing and proposed leave
policies to be conducted by the Commission
on Leave to determine whether further revi-
sions to these regulations will be appropriate
in the future.

SuMMARY OF MaJor COMMENTS

I. Subpart A, §§ 825.100-825.118

Covered Employers (§ 825.104)

Under FMLA, any employer engaged in
commerce or in an industry or activity affect-
ing commerce is covered if 50 or more em-
ployees are employed in at least 20 or more
calendar workweeks in the current or pre-
ceding calendar year. The Women’s Legal
Defense Fund and the Food & Allied Service
Trades expressed concern that employers
may manipulate workforce levels to avoid
the Act’s leave requirements. In this connec-
tion, they suggested that any intentional
reduction to 49 or fewer employees after an
employee request for FMLA leave should con-
stitute unlawful interference with FMLA
rights, and, as provided in regulations by the
State of Oregon under its Family Leave Act,
deemed a violation of the Act.

Section 825.220 discusses the prohibited
acts and anti-discrimination provisions of the
Act, including violative employer practices
that attempt to interfere with an employee’s
exercise of rights under the Act. It is the
Department’s view that manipulation of
workforce levels by employers covered by
FMLA in an effort to deny employees’ eligi-
bility for leave is a violation of the Act’s
requirements, and this has been clarified in
§ 825.220.

Two commenters (Alabama Power Com-
pany and DLH Industries, Inc.) objected to
the statement in § 825.104 that individuals
such as corporate officers “acting in the
interest of an employer” are individually
liable for any violations of the Act. They
contend that this provision could frustrate
advancement to managerial positions and
unnecessarily increase costs for insurance
and bonding. The California Department of
Fair Employment and Housing questioned
whether managers or supervisors can be held
personally liable under FMLA.

FMLA’s definition of “employer” is the
same as the Fair Labor Standards Act (FLSA),
29 U.S.C. 203(d), insofar as it includes any
person who acts directly or indirectly in
the interest of an employer to any of the
employer’s employees. Under established
FLSA case law, corporate officers, managers
and supervisors acting in the interest of an



employer can be held individually liable for
violations of the law. See, e.g., Reich v. Circle
C Investments. Inc., 998 F.2d 324 (5th
Cir. 1993); Dole v. Elliot Travel & Tours. Inc.,
942 F.2d 962 (6th Cir. 1991).

The Chamber of Commerce of the USA
expressed concern about the impact of the
“employer” definition on various business
arrangements, e.g., leased employees, fran-
chises, and other loosely-related business
operations. The National Automobile Dealers
Association stated that additional guidance
on the application of the “integrated employer”
test would benefit the small business com-
munity in particular.

The “integrated employer” test is not a new
concept created solely for purposes of FMLA.
It is based on established case law, as was
explained in the preamble of the Interim
Final Rule, arising under Title VII of the Civil
Rights Act of 1964 and the Labor Manage-
ment Relations Act. As FMLA’s legislative
history states, the definition of “employer”
parallels Title VII's language defining a cov-
ered employer and is intended to receive the
same interpretation. Under Title VII and other
employment-related legislation, including the
LMRA, when determining whether to treat
separate entities as a single employer, indi-
vidual determinations are highly fact-specific
and are based on whether there is common
management, an interrelation between opera-
tions, centralized control of labor relations,
and the degree of common ownership/finan-
cial control. They are not determined by any
single criterion, nor do all factors need to
be present; rather, the entire relationship
is viewed as a whole. Because it is a fact-
specific question in each case, further de-
tailed guidance cannot be provided in the
regulations.

The Society for Human Resource Manage-
ment questioned whether the Act applied to
employers in Puerto Rico, or to such entities
as the Resolution Trust Corporation or to
Indian Tribes. FMLA’s coverage extends to
any State of the United States, the District of
Columbia, and to any territory or possession
of the United States (§ 101(3) of FMLA de-
fines the term “State” to have the same mean-
ing as defined in § 3(c) of the Fair Labor
Standards Act). Employees of U.S. firms sta-
tioned at worksites outside the United States,

its territories, or possessions are not protected
by FMLA, nor are such employees counted
for purposes of determining employer cover-
age or employee “eligibility” with respect to
worksites inside the United States. This point
has been clarified in § 825.105 of the regula-
tions. The Resolution Trust Corporation can
be a covered employer under Title I of FMLA
as a “successor in interest” of a covered em-
ployer when it assumes control over a failing
thrift as part of the resolution process. Be-
cause FMLA is a statute of broad general
applicability, which applies to both the pub-
lic and private sectors, and there is nothing
in either the statute or its legislative history
which provides an exemption for Indian
tribes, it is the Department’s view that In-
dian tribes may be covered by the legislation
where the statutory prerequisites are met, as
“a general statute in terms applying to all
persons includes Indians and their property
interests.” FPC v. Tuscarora Indian Na-
tion, 362 U.S. 99, 116 (1960). The rule in
Tuscarora contains exceptions for laws that
(1) affect exclusive rights of self-governance
in purely intramural matters; (2) abrogate
rights guaranteed in Indian treaties; or (3)
provide proof by legislative history or other-
wise that Congress intended the law not
to apply to Indians. It is the Department’s
position that these exceptions do not apply
to the FMLA, consistent with the reasoning
of the Ninth Circuit in Donovan v. Coeur
d’Alene Tribal Farm, 751 F.2d 1113, 1116
(1985). But see EEOC v. Cherokee Nation,
871 F.2d 937 (1989), in which the Tenth
Circuit held that the Age Discrimination in
Employment Act does not apply to Indians
because its enforcement would interfere with
the tribe’s right of self-government.

50 Employee/20 Workweek Threshold
(§ 825.105)

Private sector employers must employ 50
or more employees each working day during
20 or more calendar weeks in the current or
preceding calendar year to be covered by
FMLA. Nine commenters addressed the “50
or more employees” threshold test for cover-
age. The Women’s Legal Defense Fund and
the International Ladies’ Garment Worker’s
Union objected to the exclusion of workers
on temporary layoff from the count. They



argued that temporary workers with a rea-
sonable expectation of return to active em-
ployment are counted as employees under
the Worker Adjustment and Retraining Noti-
fication (WARN) Act; that the test for evaluat-
ing who is an employee should be that of a
“continuing employment relationship” and
not the actual performance of work during a
given time period; and that only employees
on an indefinite or long-term layoff should
be excluded from the count.

FMLA has significantly different statutory
coverage provisions and serves considerably
different objectives than those of WARN.
The FMLA regulations attempt to define the
size of an employer’s workforce count for
leave purposes, and uses a “continuing em-
ployment relationship” principle. There is no
continuing employee-employer relationship
during a layoff, as evidenced by the fact that
employees on layoff are entitled to unemploy-
ment benefits, and laid-off employees are
not maintained on the payroll during such
periods. Furthermore, being on unpaid leave
is not the same as being laid off. Moreover,
under FMLA, if, while on FMLA leave, an
employee would have been laid off, and the
employment relationship terminated, the
employee’s rights to continued leave and job
reinstatement would not extend beyond the
date the employee would have been laid off.
While the regulations do not require actual
performance of work during a given time
period for an employee to be counted as hav-
ing a continuing employment relationship
(e.g., employees on employer-approved leaves
of absence are still included where there is
a reasonable expectation of return to work),
based on FMLA’s legislative history, the regu-
lations necessarily exclude all employees who
are on layoff, and the employment relation-
ship terminated, whether the layoff is tem-
porary, indefinite or long-term.

Southern Electric International, Inc. felt
that the treatment of part-time workers on
the same basis as full-time workers unnec-
essarily broadened coverage because em-
ployer obligations under the Act, particularly
employers with large numbers of part-time
workers, were based on counting non-eligible
employees. Southern Electric argued that
part-time workers should be counted, if at
all, only on a pro-rata basis, ie., two part-
time workers working 20 hours a week would

equal one equivalent full-time employee. The
United Paperworkers International Union, on
the other hand, supported counting part-time
workers as consistent with the language of
the Act and with Title VII of the Civil Rights
Act of 1964. The union also felt that employ-
ers should be required to notify employees
and their union representatives when the
conditions for coverage are no longer met.
FMLA'’s legislative history clearly states
Congressional intent to include part-time
employees when counting the size of the
employer’s workforce. The committee reports
state that part-time employees and employ-
ees on leaves of absence would be counted as
“employed for each working day” so long as
they are on the payroll for each day of the
workweek. And, similarly, in aggregating the
number of employees at the worksite and
within 75 miles for determining employee eli-
gibility, the legislative history states that all
of the employees of the employer, not just eli-
gible employees, are to be counted. Accord-
ingly, part-time employees must be counted
the same as full-time employees under FMLA.
With respect to adding a requirement that
employers notify employees and their repre-
sentatives when they cease to be covered by
the Act, the Department believes that such a
requirement would be overly burdensome.
Questions of employer coverage and employee
eligibility are fact-specific and may be sub-
ject to frequent change in some employ-
ment situations. They should be resolved as
necessary when an employee requests leave.
Southern Electric International, Inc. also
noted that the phrase “reasonable expecta-
tion that the employee will later return to
work” is confusing as it relates to employees
on long-term disability because such employ-
ees rarely ever return to work for the same
employer. The commenter recommended that
long-term disabled employees be excluded
from the 50-employee count. The National
Restaurant Association also maintained that
the “reasonable expectation” requirement
should be deleted because it had no basis in
the Act or its legislative history, arguing fur-
ther that the term was surplusage in that an
employee is either on the payroll or is not on
the payroll.
An employee who is permanently disabled
from work would not reasonably be expected
to return to work and, therefore, may be



excluded from the employee count. The De-
partment continues to believe, however, that
the employer’s workforce count should be
based on whether there is a continuing em-
ployment relationship between the employer
and each of its employees. A “reasonable
expectation” that an employee on leave will
later return to work is an appropriate stan-
dard that contributes to a better understand-
ing of that relationship for purposes of FMLA,
and it is retained in the regulations.
Additionally, two public commenters (As-
sociation of Washington Cities and the Cali-
fornia Department of Fair Employment and
Housing) suggested that the phrase “on the
payroll” needed clarification as applied to
public employers. They noted practices of
local governments to hire seasonal and
temporary employees, particularly in public
works and recreation, who mayor may not
be rehired the following summer or after
completion of short term projects; or to use
volunteer firefighters and volunteer police
reserve officers who receive only nominal
stipends for service. Because public agencies
are covered “employers” under the Act regard-
less of the number of employees employed
(see § 825.108(a)), these comments more
appropriately raise questions related to “em-
ployee eligibility” and are addressed in the
discussion of §§ 825.110 and 825.111.

Joint Employment (§ 825.106)

Administaff, Abel Temps, National Staff
Leasing Association, National Association
of Temporary Services, and National Staff
Network argued that temporary help and
leasing agencies should not be held respon-
sible, as the primary employer, for giving the
required FMLA notices, providing leave, main-
taining health benefits, and job restoration.
In particular, they stressed the unique na-
ture of their business and the relationship
with client employers, who, rather than the
temporary help or leasing agency, have
control over worksites and jobs. They argue
generally that client employers, as secondary
employers, should be responsible for job res-
toration and other requirements of the Act
for all their own employees, including leased
or temporary employees. In the alternative,
several of these commenters urged adoption
of a “head of the line” standard, which would

limit job restoration for temporary or leased
employees where the client employer discon-
tinues the services of the temporary or leas-
ing agency or the services of the returning
temporary/leased employee, to priority con-
sideration by the temporary or leasing agency
for possible placement in assignments with
other client employers for which the employee
is qualified. Several of these commenters also
proposed differing criteria for situations where
temporary or leasing agencies contract with
covered and non-covered client employers.

The Department agrees that joint em-
ployment relationships do present special
compliance concerns for temporary help and
leasing agencies in that the ease with which
they may be able to meet their statutory obli-
gations under FMLA may depend largely on
the nature of the relationship they have es-
tablished with their client-employers. Our
analysis of the statute and its legislative
history in the context of the industry com-
ments submitted, however, revealed no viable
alternatives that could be implemented by
regulation that would not also have the
unacceptable result of depriving eligible em-
ployees of their statutory rights to job rein-
statement at the conclusion of FMLA leave.
As the legislative history clearly states, the
right to be restored upon return from leave
to the previous position or to an equivalent
position with equivalent employment bene-
fits, pay and other terms and conditions of
employment is central to the entitlement
provided by FMLA. Furthermore, it is the em-
ployment agency which is responsible for
the employee’s pay and benefits, and is in
the best position to provide the rights and
benefits of the Act.

FMLA does not entitle a restored employee
to any right, benefit, or position of employ-
ment other than any right, benefit, or posi-
tion which the employee would have held or
been entitled to had the employee not taken
leave. This means, for example, that if, but
for being on leave, an employee would have
been laid off, the employee’s right to reinstate-
ment is whatever it would have been had the
employee not been on leave when the layoff
occurred. Thus, if a client employer of a tem-
porary help agency discontinued the services
of the temporary help agency altogether, or
discontinued contracting for the particular



services that were being furnished by the
temporary employee who took FMLA leave,
during the employee’s FMLA leave period,
following a “head of the line” approach for
giving the returning employee priority con-
sideration for possible placement in assign-
ments with other client employers for which
the employee is qualified would appear to
be entirely consistent with the intent of the
FMLA in those circumstances. As provided
in § 825.216, an employer must show that
an employee would not otherwise have been
employed in order to deny restoration to em-
ployment in the same or an equivalent posi-
tion. Failure to promptly restore a returning
employee to employment at the conclusion
of the leave where the client employer con-
tinues to utilize the same services as were
previously furnished by the employee who
took leave would be a violation of FMLA'’s job
restoration requirements.

Two commenters (William M. Mercer, Inc.
and Chamber of Commerce of the USA) noted
that subsection (f) could be construed as re-
quiring the secondary or client employer to
restore the jobs of temporary or leased em-
ployees, which is disruptive to business and
the contractual relationship between tem-
porary or leasing agencies and the client
employers. They felt that job restoration ob-
ligations should be the responsibility of the
temporary or leasing agency (the primary
employer).

The primary employer (temporary place-
ment firm or leasing agency) is responsible
for furnishing eligible employees with all
FMLA-required notices, providing FMLA leave,
maintaining health benefits during FMLA
leave, and restoring employees to employment
upon return from leave. In addition, although
job restoration is the responsibility of the pri-
mary employer, the purposes of the Act would
be thwarted if the secondary employer is able
to prevent an employee from returning to
employment. Accordingly, the regulations
are revised to provide that the secondary
employer is responsible for accepting an
employee returning from leave in place of
any replacement employee. Furthermore, the
secondary employer (client employer) must
observe FMLA’s prohibitions in § 105(a)(1),
including the prohibition against interfering
with, restraining, or denying the exercise of

or attempt to exercise any rights provided
under the FMLA. It would be an unlawful
practice, in the Department’s view, if a sec-
ondary employer interfered with or attempted
to restrain efforts by the primary (temporary
help) employer to restore an employee who
was returning from FMLA leave to his or her
previous position of employment with the sec-
ondary (client) employer (where the primary
(temporary help) employer is still furnishing
the same services to the secondary (client)
employer). Because the secondary employer
is acting in the interest of the primary em-
ployer within the meaning of § 101(4)(A)(ii)(I)
of the Act, the secondary employer has these
responsibilities, regardless of the number of
employees employed.

The National Association of Plumbing-
Heating-Cooling Contractors noted a po-
tential for misunderstandings of the “joint
employment” criteria and the Chamber of
Commerce of the USA, for similar reasons,
urged that DOL reconsider the requirement
in subsection (d) that jointly-employed em-
ployees are counted by both employers in
determining employer coverage and employee
eligibility. This requirement, according to the
Chamber, was of particular concern to small
businesses. To minimize the risk of unin-
tentional violations of the Act, the Chamber
recommended against a requirement to count
employees jointly for purposes of deter-
mining eligibility status, and urged adoption
of “good faith” defense provisions for em-
ployers confronted with joint employment
quandaries.

In joint employment relationships, an in-
dividual employee’s eligibility to take FMLA
leave is determined from counting the em-
ployees employed by that employee’s primary
employer (i.e., the one responsible for grant-
ing FMLA leave), and would exclude any
“permanent” employees “primarily employed”
by any secondary (joint) employer of that
same employee. Thus, in practical effect, the
employee is only counted once for purposes
of determining his or her own individual eli-
gibility to take FMLA leave. In the example
of 15 employees from a temporary help agency
working with 40 “permanent” employees
employed by an employer, the eligibility of
anyone of the 15 temporary help agency em-
ployees to take FMLA leave from their primary



employer (the temporary help agency) is de-
termined by counting only the temporary
help agency employees assigned (outplaced)
from or working at the temporary help
agency’s “single site of employment” (i.e.,
most likely the main placement or corporate
office). Excluded from this count is any “per-
manent” employee of any of the temporary
help agency’s client employers. On the other
hand, the client employer with 40 “perma-
nent” employees is responsible for granting
FMLA leave to its “permanent” employees
because it employs a total of more than
50 employees when including the jointly-
employed employees, but its obligation to
grant FMLA leave extends to only its 40
“permanent” employees. Notwithstanding the
complexities that arise in administering the
law in joint employment contexts, there is no
authority to adopt by regulation any “good
faith” defense provisions that would take away
employees’ statutory rights.

William M. Mercer, Inc. noted that the re-
quirement in subsection (d) relating to count-
ing jointly-employed employees for coverage
and eligibility purposes “whether or not main-
tained on a payroll” differed from § 825.111(c),
which limits the employee count at a worksite
to employees maintained on the payroll.
The commenter urged clarification of “joint
employment” principles in the case of worksite
determinations and, also, in determinations
of whether or not 1,250 hours have been
worked for eligibility (§ 825.110(d)).

As noted above, § 825.106 provides
particularized guidance that addresses the
special circumstances of joint employment.
Because in most joint employment situations
there may be only one payroll, maintained by
only the primary employer, the guidance in
8§ 825.105 and 825.111, standing alone,
would not be sufficient to address joint em-
ployment. Section 825.106 is revised to
further clarify application, as the employee is
maintained on only one payroll. In addition,
in order to clarify and prevent misunderstand-
ings, § 825.111 is revised to add similar
guidance from § 825.106 on joint employment
“worksite” determinations for purposes of de-
termining employee eligibility. With respect
to counting the hours worked by jointly-
employed employees to determine if the
1,250 hour threshold is met, the calculation

is relevant only with respect to the primary
employer of the employee at the time the
employee requests FMLA leave.

The discussion of employment relation-
ship in general has been removed from this
section of the regulations and a more general
discussion has been included instead in
§ 825.105.

Successor in Interest (§ 825.107)

The Equal Employment Opportunity
Commission (EEOC) pointed out that while
the factors for determining “successor in in-
terest” are based in part on Title VII prece-
dent, no reference is made in this section to
whether or not the successor had “notice” of
pending complaints against a predecessor
employer. The EEOC recommended clarify-
ing how “notice” affects the liability of a suc-
cessor employer or a statement explaining
that the FMLA rule departs from established
Title VII precedent in this respect.

As explained in the preamble to the In-
terim Final Rule, the list of factors is derived
from Title VII and Vietnam Era Veterans’
Readjustment Act of 1974 case law. The
Department agrees with the court in Horton
v. Georgia-Pacific Corp., 114 Lab. Cas. (CCH)
par. 12,060 (B.D. Mich. 1990), that notice
should not be considered to continue the
predecessor’s obligation to employees who
are on leave, or for determining coverage and
eligibility of employees continuing in em-
ployment. The Department believes, however,
that notice may be relevant in determining
a successor employer’s liability for violations
of the predecessor, and the rule is clarified
accordingly.

The Chamber of Commerce of the USA
indicated a need to clarify how a predecessor
and successor employer can allocate FMLA
liability and responsibility. In this connection,
the commenter recommended adoption of
criteria provided by 20 CFR § 639.4 of the
Worker Adjustment and Retraining Notifica-
tion Act regulations.

The WARN Act regulations, at § 639.4(c),
discuss the effect of a sale of a business be-
tween a seller and a buyer and the continu-
ing employer obligations, under WARN, for
giving notice to employees of plans to carry
out a plant closing or mass layoff. While the
Department believes it is appropriate for a



seller of a business to inform a potential buyer
of any eligible employees who are either to be
out on FMLA leave at the time the business
is sold (or have announced to the seller plans
to take FMLA leave soon after the sale takes
place), so that the buyer is aware of its “suc-
cessor in interest” obligations under FMLA
to maintain health benefits during the FMLA
leave periods and to restore the employees at
the conclusion of their FMLA leave, there is
no “allocation” of responsibility under FMLA
based on whether the seller and buyer have
exchanged such information. The regulations
are revised to make clear that an eligible em-
ployee of a covered predecessor employer who
commences FMLA leave before the business
is sold to a “successor in interest” employer
is entitled under FMLA to be restored to em-
ployment by the successor employer without
limitation.

The Employers Association of New Jersey
questioned whether a successor employer had
to meet coverage requirements (§ 825.104) in
order to be considered a “successor in inter-
est.” FMLA’s statutory definition of “employer”
(§ 101(4)) includes “any successor in interest
of an employer,” which we interpret to include
successor employers that employ fewer than
50 employees after the succession of inter-
est. FMLA’s obligations in such cases, how-
ever, are limited to completing the cycle of
any FMLA leave requests initiated by employ-
ees of the predecessor employer, where the
employees met the eligibility criteria at the
time the leave was requested.

The Contract Services Association of
America posed a series of questions related
to FMLA'’s “successor in interest” obligations
as applied to service contractors perform-
ing on Federal service contracts covered by
the McNamara-O’Hara Service Contract Act
(SCA). In the example posed, Employer A has
lost a service contract (through recompetition)
to Employer B. Employer B has been deter-
mined to be a “successor in interest.” In
its bid proposal, Employer B did not include
several positions which Employer A employed
on the predecessor contract. One of the elimi-
nated positions was occupied by an employee
of Employer A who was on FMLA leave at
the time of the succession of the contract to
Employer B. The Association questioned
whether Employer A would have to continue

to maintain the employee on FMLA leave and
maintain his or her group health benefits,
or whether the employee could be terminated
at the time of contract turnover, treating it
as a layoff and a lack of work. Employer A
would not have to maintain this employee on
FMLA leave or maintain health benefits if it
can demonstrate that the employee would
not otherwise have been employed as a re-
sult of the loss of the contract. This could be
demonstrated, for example, if other, similarly
situated employees of Employer A did not
otherwise continue their employment with
Employer A on other contract work or in some
other capacity. Because Employer B had no
comparable position in its bid proposal,
Employer B would not be obligated to hire
this employee either.

The Association also asked if an employee
on an SCA-covered contract were on FMLA
leave at the time of contract transition to
another contractor, would a “successor in
interest” contractor be required to hire the
employee under the job protection provisions
of FMLA? The answer is “yes,” if the em-
ployee’s position continues to exist under the
successor contract (as distinguished from
the facts in the previous example, above). The
successor contractor would not have a right
to “non-select” the employee in this example
at the end of the employee’s FMLA leave. The
outgoing contractor would not be required to
maintain this employee’s group health plan
benefits for the remaining period of FMLA
leave extending beyond the contract change-
over, but the “successor in interest” con-
tractor would be required to do so, and to
restore the employee to the same or an equiva-
lent position.

With respect to the remaining questions
posed by the Association, it would be helpful
for a predecessor contractor to furnish a list
to the successor in interest of the pred-
ecessor’'s employees who are on FMLA leave
when contractors change, and a list of ben-
efits being provided (so they may be main-
tained and/or restored at the same levels).
If lists are not furnished, the successor in
interest should attempt to determine its ob-
ligations without waiting for the employees
on FMLA leave to apply for employment with
the successor.



Public Agency (§ 825.108)

The State of Nevada personnel department
objected to the designation of a State as a
single employer, suggesting that certain in-
dividual “public agencies” of a State should
be treated as separate employers based on
criteria set forth in an administrative letter
ruling issued by the Wage-Hour Administra-
tor on October 10, 1985.

Treating a State as a single employer un-
der FMLA is a result required by the statute.
FMLA defines the term “employer” to include
any “public agency” as defined in § 3(x) of the
Fair Labor Standards Act, which defines “pub-
lic agency” to include the government of a
State or political subdivision of a State, and
any agency of a State or a political subdivi-
sion of a State. The 1985 letter ruling cited
by the commenter was issued before the
enactment of the 1985 FLSA Amendments,
under which the Congress included specially-
tailored provisions for employees of public
agencies to address special situations where
they volunteer their services under certain
conditions, and perform work in fire protec-
tion, law enforcement, or related activities
on special details when hired for such work
by a “separate and independent employer.”
Special rules to address FLSA’s particular
statutory provisions are found in 29 CFR Part
553; § 553.102 (b) provides that the determi-
nation of whether two agencies of the same
State government constitute the same public
agency can only be made on a case-by-case
basis, but one factor supporting the conclu-
sion that they are separate is whether they
are treated separately for statistical purposes
in the Census of Governments issued by the
Bureau of the Census, U.S. Department of
Commerce. Section 825.108(c) of the FMLA
rules similarly provides for following the Cen-
sus of Governments publication in resolving
particular questions. FLSA’s special rules for
defining a public agency employer for other
unique purposes mandated under FLSA are
not analogous to FMLA leave situations, and
we do not believe that any similar special rules
are required under FMLA.

The Office of Legislative Auditor, State of
Louisiana questioned the status of an agency
of a State’s legislative branch under FMLA,
where the agency is not subject to the State’s
civil service regulations and is otherwise
considered not covered under the FLSA.

Section 101(3) of the FMLA defines the
term “employee” to have the same meaning
as defined in § 3(e) of the Fair Labor Stan-
dards Act. Section 3(e)(2)(C) of the FLSA
excludes from this definition of “employee”
individuals who are not subject to the civil
service laws of the State and who are em-
ployed in the legislative branch of that State
(other than the legislative library). Thus, em-
ployees excluded from the FLSA statutory
definition of “employee” would similarly be
excluded from coverage under the FMLA.

The Government Finance Officers Asso-
ciation felt that a public employer, as a single
employer, should not be required to notify all
of its employees about FMLA entitlements
because many employees may misunderstand
that they are not eligible for FMLA leave.

FMLA imposes a statutory obligation on
all covered employers to post the notice to
employees informing them of FMLA’s provi-
sions, regardless of whether the employer has
any “eligible” employees. Public agencies
are covered “employers” without regard to the
number of employees employed. There is no
authorized exception that relieves covered
employers from this notice requirement when
they have no “eligible” employees. The DOL
poster, however, includes the employee eligi-
bility criteria and makes it apparent that
FMLA’ s entitlement to leave applies only
to “eligible” employees. The individualized,
specific notice to employees required to be
furnished in response to FMLA leave requests
applies only to FMLA-“eligible” employees.

Section 825.108(b) states that the U.S.
Bureau of the Census’ Census of Govern-
ments will be used to resolve questions about
whether a public entity is distinguishable
from another public agency. In this regard,
the Office of the Treasurer, State of Ohio asked
that more information be provided on how
the census information can be accessed.

The Census Bureau takes a census of
governments at five-year intervals. Volume I,
Government Organization, contains the offi-
cial count of the number of State and local
governments. It includes tabulations of gov-
ernments by State, type of government, size,
and county location. Also produced is a
universe list of governmental units, classified
according to type of government. Copies of
Volume 1 and subsequent volumes are avail-



able from the Superintendent of Documents,
U.S. Government Printing Office, Washing-
ton, D.C. 20402; District Offices of the
U.S. Department of Commerce; and Regional
and selective depository libraries. For a list
of all depository libraries, write to the U.S.
Government Printing Office, 710 N. Capitol
Street, NW, Washington, D.C. 20402.

Federal Agency Coverage (§ 825.109)

The Farm Credit Administration, the
Chesapeake Farm Credit, and a number of
other farm credit system institutions argued
that system institutions should not be listed
in this section dealing with Federal agencies,
citing express legislation that defederalized
system institution employees.

These commenters are correct. This sec-
tion of the regulations has been revised to
delete the former reference to the Farm Credit
Administration. These employees will be
treated in the same manner as employees in
the private sector when determining employer
coverage and employee eligibility under FMLA.

Section 825.109(b) further states that
employees of the Library of Congress are cov-
ered by Title I provisions of FMLA, rather than
Title Il which is administered by the Office of
Personnel Management (OPM). A review of
applicable legislative authority indicates that
employees of the Library of Congress should
be covered by Title II of FMLA within the
jurisdiction of OPM. The regulations have
been revised to delete the Library of Congress
from coverage under Title I.

12 Months and 1,250 Hours of Service
(§ 825.110)

To be eligible for FMLA leave, an em-
ployee must have been employed for at
least 12 months with the employer, and the
12 months need not be consecutive. Several
commenters stated that determining past
employment was burdensome, too indefinite,
and urged various limitations on a 12-month
coverage test. The Burroughs Wellcome
Company suggested excluding any employ-
ment experience prior to an employee resig-
nation or employer-initiated termination
that occurred more than two years before
the current date of reemployment. Another
commenter, the State of Kansas Department
of Administration, suggested limiting the

10

12 months of service to the period immedi-
ately preceding the commencement of leave.
The ERISA Industry Committee argued that
the 12 months should be either consecutive
months, or 12 months of service as computed
under bridging rules applicable to employer’s
pension plans.

Many employers require prospective
employees to submit applications for employ-
ment which disclose employees’ previous
employment histories. Thus, the information
regarding previous employment with an em-
ployer should be readily available and may
be confirmed by the employer’s records if a
question arises. Further, there is no basis
under the statute or its legislative history to
adopt these suggestions.

A number of commenters urged clarifica-
tions with respect to the determination of
1,250 hours of service during the 12-month
period preceding the commencement of leave.
The Equal Rights Advocates argued that any
FMLA leave taken in the previous 12 months
should be included in the calculation of the
requisite 1,250 hours of work. The State of
New York Metropolitan Transportation Au-
thority stated that it was not clear whether
time paid but not worked (i.e., vacation and
personal days) should be counted and urged
limiting the determination to only actual
hours worked. The Edison Electric Institute
made the same observation but noted that
the standard in § 825.105 for determining
coverage — 50-employee test — is based on
employees appearing on the employer’s pay-
roll. In addition to vacation time, the Society
for Human Resource Management asked
whether overtime hours worked are to be in-
cluded in the calculation. The Air Line Pilots
Association also urged inclusion of all com-
pensated hours (vacation, holiday, illness,
incapacity, lay-off, jury duty, military duty,
official company business, leave of absence
or official union business) in determining
the 1,250 hours of service. Finally, the Ten-
nessee Association of Business requested
clarification of the status of employees who
are temporarily laid off for 2 or 3 weeks
because of a plant shutdown.

The eligibility criteria are set forth in
§ 101(2) of FMLA as a statutory definition
of “eligible employee.” One component of the
definition (§ 101(2)(C)) states that for pur-



poses of determining whether an employee
meets the hours of service requirement, the
legal standards established under § 7 of
the FLSA shall apply. The legislative history
explains that the minimum hours of service
requirement is meant to be construed in a
manner consistent with the legal principles
established for determining hours of work
for payment of overtime compensation under
§ 7 of the FLSA and regulations under that
act, citing specifically 29 CFR Part 785 (Hours
Worked [Under the FLSA]) and referencing
29 CFR 778.103 (which in turn states that
the principles for determining what hours
are hours worked within the meaning of the
FLSA are discussed in 29 CFR Part 785).
“Hours worked” does not include time paid
but not “worked” (paid vacation, personal
or sick leave, holidays), nor does it include
unpaid leave (of any kind) or periods of lay-
off. Whether the hours are compensated
or uncompensated is not determinative for
purposes of FMLA’s 1,250-hours-of-service
test. The determining factor in all cases is
whether the time constitutes hours of work
under FLSA. Because overtime hours worked
are “hours worked” within the meaning of
FLSA, they are included.

The National Restaurant Association
noted that the determination of the 1,250
hour/12 months test must be made as of the
date leave commences; whereas the 50 em-
ployee within 75 miles test is to be determined
when the employee requests FMLA leave.
The Association argued that the same date
should be used for determining all eligibility
requirements. The USA Chamber of Com-
merce argued that § 825.110(d) as written
forces an employer to avoid providing an
ineligible employee with an estimated date
of eligibility, a potential benefit for both em-
ployee and employer, because the employer
that makes such an estimate is precluded
from later challenging the employee’s eligi-
bility. This, according to the Chamber, ignores
the very real possibility that an employee
may reach the projected date and still not be
eligible.

As explained in the preamble of the In-
terim Final Rule, the purpose and structure
of FMLA’s notice provisions intentionally
encourage as much advance notice of an
employee’s need for leave as possible, to

11

enable both the employer to plan for the
absence and the employee to make necessary
arrangements for the leave. Both parties
are served by making this determination
when the employee requests leave. Tying
the worksite employee-count to the date leave
commences as suggested could create the
anomalous result of both the employee and
employer planning for the leave, only to have
it denied at the last moment before it starts if
fewer than 50 employees are employed within
75 miles of the worksite at that time. This
would entirely defeat the notice and planning
aspects that are so integral and indispens-
able to the FMLA leave process. Accordingly,
no changes have been made in response to
the comments received from the National
Restaurant Association and the Chamber of
Commerce of the USA.

Several commenters (Nationsbank Corpo-
ration and South Coast Air Quality Man-
agement District) indicated that the terms
“employee” and “eligible employee” required
clarification regarding independent contrac-
tors, contract employees, and consultants.
The Dow Chemical Company suggested that
students working in co-op programs approved
by their schools should not be deemed an
employee eligible for FMLA benefits.

FMLA’s definitions of “employ” and “em-
ployee” are “borrowed” from the FLSA. If a
particular arrangement in fact constitutes
an employee-employer relationship within
the meaning of the FLSA (and case law there-
under) as contemplated by the statutory defi-
nitions, and the “employee” satisfies FMLA’s
eligibility criteria, the employee is entitled to
FMLA'’s benefits. A true independent contrac-
tor relationship within the meaning of the
FLSA would not constitute an employee-
employer relationship. Thus, an independent
consultant operating his or her own busi-
ness ordinarily would not be considered an
“employee” of the business that hires the
consultant’s services. Employees hired for a
specified term to perform services under con-
tract (“contract employees”) would ordinar-
ily be subject to FMLA if they otherwise meet
FMLA’s 12 months and 1,250-hours-of-
service (with the “employer”) eligibility crite-
ria. It has been our experience that such
persons rarely qualify as independent con-



tractors under the FLSA, and, therefore, they
would rarely qualify as independent con-
tractors under FMLA. There would be no
authority under the statute to exclude stu-
dents working in co-op programs approved
by their schools if the arrangement otherwise
meets the criteria for an employee-employer
relationship. Many such students, however,
may not be “eligible” under FMLA if they
have not worked for the employer for at least
12 months and for at least 1,250 hours.

With respect to the 1,250 hours of ser-
vice test, the California Rural Legal Assis-
tance, Inc. expressed concern about situa-
tions where employers fail to keep required
records of hours worked, and urged a refer-
ence to the “Mt. Clemens Pottery rule” as
being applicable to such situations.

This comment refers to the U.S. Supreme
Court’s decision in Anderson v. Mt. Clemens
Pottery Co., 328 U.S. 680 (1946), which pro-
vided a lighter burden of proof for employees
where employers failed to maintain required
records. The regulations already provide that
eligibility is presumed for FLSA-exempt em-
ployees who have worked at least 12 months.
The regulations have been revised in this sec-
tion to provide the same presumption where
FMLA-covered employers with 50 or more
employees fail to keep records required for
purposes of establishing employee eligibility
for FMLA leave.

The American Federation of Teachers and
the National Education Association expressed
concern that employers may intentionally
reduce or otherwise manipulate an employee’s
hours to avoid FMLA eligibility, and urged
that such conduct be treated as a violation of
the Act. This matter will be addressed in
§ 825.220(b) (the “prohibited acts” section
of the regulations) by providing that FMLA-
covered employers that intentionally limit
or manipulate employees’ work schedules to
foreclose their eligibility for FMLA leave will
be held in violation of the provisions of FMLA
and these regulations which prohibit inter-
fering with employees’ exercise of rights.

The Air Line Pilots Association (ALPA) re-
quested clarification of the discussion in the
preamble about determining 1,250 hours of
service, specifically the statement that on-call
time includes “. . .hours of service where it
meets the FLSA hours-worked requirements
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(29 CFR Part 785.17), as would ground time
for flight crews.” According to the ALPA, the
term “ground time” requires clarification as
applied in the airline industry, which typi-
cally distinguishes between “flight” time (time
an airplane is actually in the air from take-
off to landing), “duty” time (hours a pilot is
on duty beginning with check-in for de-
parture until returning to the domicile) and
“reserve” time (designated on-call period when
pilot must be available to be reached by
phone, and must be able to report to the air-
port within one to three hours’ notice). Pilots
typically receive different rates of pay for the
reserve time, the flight time and an hourly
per-diem for all duty time. The commenter
argues that all hours credited for such pay
should be credited for hours of service.

Crediting the time attributable to all
such pay would exceed the number of actual
hours worked within the meaning of the
FLSA and thus be contrary to FMLA’ s provi-
sions on crediting hours of service based on
FLSA “hours worked” principles. Hours of ser-
vice would normally include all “duty” time.
“Reserve” time would not be included unless
employees have further restrictions on their
time so that they would be unable to use the
time for their own purposes.

The International Brotherhood of Team-
sters argued that the 1,250 hours of service
test as currently defined effectively precludes
coverage of airline crew members under
FMLA. While § 825.110(c) applies FLSA prin-
ciples for determining hours of service, the
commenter notes that section 13(b) of the
FLSA excludes any employee of a carrier by
air subject to the provisions of Title II of the
Railway Labor Act from the Act’s provisions
in section 207. According to the commenter,
airline crew members’ work schedules and
pay formulas are predicated on “flight hours,”
— generally amounting to one-third of the
hours of employees covered by the FLSA —
and flight crew members are prohibited
by regulation from exceeding 1,000 flight
hours in a 12-month period. The commenter
contends that it is improper to compare
flight crew “hours of service” with the “hours
of service” performed by FLSA-covered em-
ployees and that airline crew members should
be specifically exempted from the minimum
hours of service requirement.



Section 13(b) of the FLSA provides exemp-
tions from FLSA’s requirement to pay over-
time compensation in certain cases; they
are not exemptions from the rules on what
constitutes “hours worked” within the mean-
ing of the FLSA. The fact that a particular
class of employee is exempt from overtime
under FLSA § 13(b) has no impact on the
applicability of FLSA’s “hours worked” rules
under § 101(2)(C) of the FMLA. Because the
eligibility criteria are statutory, DOL lacks the
authority to exempt airline crew members
from the minimum hours of service criteria.
As pointed out above, however, other “duty”
time would normally be hours of service, in
addition to the flight time.

50 Employees within 75 Miles (§ 825.111)

One of the tests for employee eligibil-
ity for FMLA leave requires that there be 50
employees employed by the employer within
75 miles of the worksite. This section de-
scribed how “worksite” is construed and how
to measure the 75 miles under this test.

The Equal Rights Advocates questioned
measuring the 75 mile requirement by road
miles and advocated a broader interpretation
such as actual mileage between two employ-
ment facilities. The Medical Group Manage-
ment Association stated that measuring a
radius around a single point using road miles
was very difficult and suggested a standard
of traveling “75 miles in any direction using
public surface transportation.”

The regulations have been clarified by
deleting the reference to “radius,” a term not
found in the statute. The 75-mile distance
will be measured by surface miles using avail-
able transportation by the most direct route
between worksites.

The Institute of Real Estate Management
and 29 other associated real estate manage-
ment companies complained that the 75-mile
rule for determining employee eligibility
creates unique hardships for most property
management companies and could cause
serious economic harm in the absence of
industry-specific modifications.

The National Association of Temporary
Services was also concerned over the impact
of the 50-employee/75-mile eligibility test on
temporary help offices, noting that most tem-
porary help offices operate with very small
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office staffs but on any given day may have a
significant number of temporary employees
assigned to customer worksites. Because tem-
poraries assigned to customers within 75
miles of the office are included in the eligibil-
ity determination, staff employees of two or
three person offices become eligible for FMLA
leave, which, according to the commenter,
works a hardship on small temporary help
offices. The commenter urged an exception
which would permit such offices to exclude
from the eligibility test those temporary em-
ployees assigned out of any particular office
— temporaries would still be eligible if sec-
ondary employers have a total of 50 employ-
ees within 75 miles of their worksite. In sup-
port of this position, the commenter points
to a colloquy between Congressman Derrick
and Congressman Ford on H.R. 1 (Cong. Rec.
139, H396-7 (Feb. 3, 1993)) in which Con-
gressman Ford indicated that the matter of
temporary help offices with small staffs would
be an appropriate subject for rulemaking and
his hope that implementing regulations would
address such situations taking into account
the broad purpose of the Act to provide pro-
tection to as many employees as possible and,
at the same time, the legitimate concerns of
small businesses.

Employees employed by a temporary help
office have, as their “single site of employ-
ment” worksite under FMLA, the site from
which their work is assigned (i.e., the tempo-
rary help office). Thus, all temporary em-
ployees assigned from the temporary help
office, regardless of whether the customers’
worksites are within 75 miles of the tempo-
rary help office, are included in the employee
count for the temporary help office in deter-
mining if staff employees are eligible for
FMLA leave. This provision, in our judgment,
is required by the express intention of the
Congress in the committee reports that the
WARN Act regulations be used to determine
“worksite.” We believe that the implementing
regulations accurately reflect, consistent with
the express confines of the statute itself, the
Congress’ broad purpose to provide FMLA’s
protection to as many employees as possi-
ble while, at the same time, considering the
legitimate concerns of small businesses.

Section 825.111(d) provides that eligi-
bility determinations are to be made by



employers when the employee requests the
leave; once eligibility has been established in
response to the request, subsequent changes
in the number of employees employed at or
within 75 miles of the employee’s worksite
will not affect the employee’s eligibility or leave
once commenced. These provisions attracted
considerable comment.

The California Rural Legal Assistance,
Inc. argued that using the date the employee
requests leave as the “trigger” date will de-
prive eligibility to many seasonal employees,
especially if they give the requisite 30-days
notice, because the 50-employee threshold
may not be reached until the peak employ-
ment season. The commenter urges an alter-
nate test for seasonal and other employers
whose workforce varies greatly during the
year, in particular that the test should allow
a determination of eligibility at the time of
the request if the employer can be expected
to have at least 50 employees during any
period in which FMLA leave is to be taken.
This commenter would also apply such a test
for teachers because many teachers are not
actually under contract until just before or
even after the school year has begun. In the
alternative, the commenter suggested a posi-
tion that an employee should be considered
on the payroll as long as he or she is on an
involuntary layoff with a reasonable expecta-
tion of returning to work within a reasonable
period of time.

The Women’s Legal Defense Fund, the
Service Employees International Union, and
the United Paperworkers International Union
also expressed concern about determining
eligibility from an employee count on a single
day, i.e., date of request, stating that such a
test is arbitrary and subject to wide variation
due to workforce fluctuations. They urged
adoption of the counting method in the Act
for determining employer coverage on the
grounds that it is the only counting method
statutorily based and is consistent with the
legislative history. Thus, under this position,
an employee would be eligible for FMLA leave
if the employer has employed 50 or more
employees within 75 miles of the employee’s
worksite for each working day during each of
20 or more calendar workweeks in the cur-
rent or preceding calendar year.

A number of commenters stated that the
“date of request” as a trigger date would be
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burdensome for employers in cyclical indus-
tries. Several commenters (California Depart-
ment of Fair Employment and Housing and
the Greater Cincinnati Chamber of Com-
merce) endorsed the option discussed in the
preamble to the interim final rule: “...where
notice is given 30 or more days prior to the
commencement of leave, the count would be
made on the 30th day preceding the start of
leave, or, at the employer’s option, as of the
date leave is requested; where 30 days notice
is not given, the count would be made at the
time notice is given or the date leave begins,
whichever is earlier.” The Society of Human
Resource Management supported a trigger
date of “30 days prior to the onset of leave.”
To accommodate the particular needs of sea-
sonal employers under the “date of request”
trigger date, Southern Electric International,
Inc. suggested that employers be permitted
to cancel or reduce requested leave if the
employee count falls below some reasonable
number, i.e., 40, by the time the leave is to be
taken. The National Restaurant Association
argued that the same date should be used
for determining all eligibility requirements
and the law firm of Sommer & Barnard also
recommended a uniform eligibility criteria
determination date, endorsing the “date of
commencement of leave.” The United Paper-
workers International Union also endorsed
uniformity in the methods of counting eligible
employees and covered employers.

The USA Chamber of Commerce noted
that under § 825.111(d) eligibility is a con-
tinuing, day-to-day determination, even dur-
ing FMLA leave, and that an employee who is
initially ineligible can subsequently become
eligible. The commenter argues that the ra-
tionale should be consistent: if an ineligible
employee can become eligible, then an eligi-
ble employee should be able to subsequently
become ineligible and, thus, not be entitled
to continue FMLA leave.

The Department has given careful con-
sideration to all of the comments submitted
in connection with the rule for determining
employee eligibility based on the number of
employees maintained on the payroll as of
the date that an employee requests leave. We
see no justifiable basis for altering our earlier
policy decisions as reflected in the Interim
Final Rule. In our view, none of the recom-



mendations suggest a course that would be
entirely consistent with the literal language
of the FMLA, its remedial purpose, or the ex-
pressions of Congressional intent contained
in the legislative history. Congress directly
addressed the treatment to be accorded sea-
sonal, temporary and part-time employees by
establishing statutory employer coverage and
employee eligibility criteria. The Act exempts
smaller and certain seasonal businesses by
limiting coverage to employers with 50 or
more employees in 20 or more calendar weeks
of the year. It does not cover part-time or
seasonal employees working less than 1,250
hours a year. To be eligible for leave, an em-
ployee must have worked for the employer
for at least 12 months and for at least 1,250
hours during the 12-month period preceding
the commencement of the leave. The employer
must also employ at least 50 employees within
75 miles of the employee’s worksite. Given
Congress’ specific treatment of these issues
in the legislation, DOL lacks authority to
write special rules for determining employee
eligibility for seasonal workers in ways that
depart from the statutory standards adopted
in the legislation.

As explained in the preamble of the
Interim Final Rule (and as noted above),
the purpose and structure of FMLA’s notice
provisions intentionally encourage as much
advance notice of an employee’s need for leave
as possible, to enable both the employer to
plan for the absence and the employee to
make necessary arrangements for the leave.
Both parties are served by making this de-
termination when the employee requests
leave. But, at the same time, both parties need
to be able to rely on the commitments they
are making. Tying the worksite employee-
count to the date leave commences as sug-
gested could result in both the employee and
the employer planning for the leave, only to
have it denied at the last moment before it
starts if fewer than 50 employees are em-
ployed within 75 miles of the worksite at that
time. This would entirely defeat the notice and
planning aspects that are an integral part of
the FMLA leave process. The same would be
true if employers were permitted to cancel or
reduce requested leave if the employee count
fell below some arbitrary number (e.g., 40) at
the time leave was being taken. As explained
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in the preamble to the Interim Final Rule, use
of both a fixed date and the same date for
determining employer coverage were previ-
ously considered and rejected as being in-
consistent with the literal language of the
Act and the legislative history, which both
use the present tense in describing “eligible”
employees (i.e., employee is eligible if em-
ployed at least 12 months by the employer
“. . .with respect to whom leave is requested
. . .”; but excludes any employee “. . .at a
worksite at which such employer employs less
than 50 employees if the total. . . [within 75
miles] is less than 50.7).

Accordingly, while clarifications are
included to more carefully explain the ap-
plicable principles, no significant changes
are included in this section to alter the
policy on the timing of determining employee
eligibility.

The term “worksite” also generated con-
siderable comment. The Los Angeles County
Metropolitan Transportation Authority and
Society for Human Resource Management
stated that additional guidance was needed
to determine eligibility, particularly with
respect to salespersons who work out of
their homes. The International Organization
of Master, Mates & Pilots stated that the
applicable “worksite” in the case of maritime
employment should be defined as the home
office of the employer from which the job
assignment originates, and the United Paper-
workers International Union stated that, in
the case of workers without a fixed work-
site, the reference point should be those
employees defined in the bargaining unit by
any applicable collective bargaining agree-
ment. For employees who typically have
no fixed worksite, the USA Chamber of Com-
merce urged a provision that makes clear
that an employee has only one worksite for
purposes of making eligibility and coverage
determinations.

In the case of pilots and flight crew
members, the Air Line Pilots Association, As-
sociation of Professional Flight Attendants
and Independent Federation of Flight Atten-
dants contend that the characterization of
a home base as an employee’s worksite
would be inappropriate in the airline indus-
try because the actual “worksite” ranges
across a particular carrier’s entire route sys-



tem due to the availability and flexibility of
the large number of employees employed in
such job categories. They argue that employ-
ees at worksites with less than 50 employees
within 75 miles should be eligible for FMLA
leave if the employer (airline) employs more
than 50 employees at all of its worksites and
such employer can replace the employee on
leave with another current employee through
an employer-wide seniority system in the
affected job classification.

Many of the comments reflect a misun-
derstanding of the “worksite” concept under
the FMLA regulations. FMLA’s legislative
history explains that when determining if
50 employees are employed by the em-
ployer within 75 miles of the worksite of the
employee intending to take leave, the term
“worksite” is intended to be construed in the
same manner as the term “single site of em-
ployment” under the WARN Act regulations
(20 CFR Part 639). The legislative history fur-
ther states that where employees have no
fixed worksite, as is the case for many con-
struction workers, transportation workers,
and salespersons, such employees’ “worksite”
should be construed to mean the single site
of employment to which they are assigned as
their home base, from which their work is
assigned, or to which they report. The regu-
lations included these concepts.

Accordingly, salespersons who work out
of their homes have as their single site of
employment the site “from which their work
is assigned or to which they report” (for ex-
ample, the corporate or regional office). Their
homes are not their “single site of employ-
ment” in any case. Tracking the number of
employees in a collective bargaining unit, or
defining the worksite for flight crew members
as a carrier’s entire route system, would de-
viate significantly from the legislative history’s
discussion of the applicable principles and
cannot be adopted as suggested in the com-
ments. (Members of flight crews thus have as
their “worksite” the “site to which they are
assigned as their home base, from which their
work is assigned, or to which they report.”)

One commenter, Employers Association
of New Jersey, indicated that more guidance
was needed on what employees are to be
counted. The commenter asked whether only
eligible employees as defined in § 825.110
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are counted, or are temporarily inactive
employees counted, such as those on leave
of absence, strike, etc. As noted above, the
employee count must include all employees
of the employer who are “maintained on the
payroll,” including part-time, full-time, eligible
and non-eligible employees. It must also in-
clude employees on paid or unpaid leaves of
absence. Employees who have been laid off
(whether temporary, indefinite, or long-term)
are not included. (See the discussion of re-
lated issues under § 825.105.) In effect, the
test of whether an individual is counted as
an “employee” depends upon whether there
is a continuing employment relationship,
and being “maintained on the payroll” is used
as a proxy for establishing the continuing
nature of the relationship.

Leave Entitlement (§ 825.112)

Section 825.112 sets forth the basic statu-
tory circumstances for which employers must
grant FMLA leave. A number of commenters
addressed these circumstances with sug-
gestions, recommendations, or requests for
clarifications. For example, Lancaster Labo-
ratories suggested that an employer should
not be required to approve prenatal care
visits if such appointments could be sched-
uled outside of normal working hours. United
Federal Credit Union felt that employers
should be able to place a cap on how many
employees may be on FMLA leave at any one
time, with discretion linked to business needs.
Another commenter indicated that FMLA
leave should be allowed for a sister or brother
living with the employee. The Society for
Human Resource Management asked whether
the terms “placement. . .for adoption” cov-
ered the situation where a child was placed
in a new home for adoption and time was
needed for bonding between the new parent
and the child. The Society also asked if
a pregnant employee were well enough to
return to work after six weeks, but had re-
quested 12 weeks, could the employer require
the employee to return to work after six weeks.
Oregon Bureau of Labor and Industries ob-
served that § 825.112(d) states there is no
age limit on a child being adopted or placed
for foster care, but § 825.113(c) defines “son
or daughter” to be a person underthe age 18,
or 18 or older and incapable of self-care, and



questioned whether FMLA leave was avail-
able for adoption of a child age 18 or older
who is capable of self-care. The Equal Em-
ployment Advisory Council argued, with
respect to an employee who marries and
requests FMLA leave to be with new step-
children, that such leave should be explicitly
prohibited unless the employee formally
adopts the stepchildren.

California Department of Fair Employ-
ment and Housing and the law firm of Fisher
and Phillips urged § 825.112 be expanded to
incorporate provisions stated elsewhere in the
regulations. Specifically, they argued that the
definition of “son or daughter” in § 825.113
as it relates to the availability of FMLA leave
to an employee who stands in loco parentis to
a child should be added to § 825.112(a)(1),
and that § 825.112(d) should be amended to
reference the limitation in § 825.203 on the
use of intermittent leave for purposes of birth,
adoption or placement of a foster child that
such leave is available only if the employer
agrees. Sommer & Barnard noted that while
an employee may be eligible for FMLA leave
before “the actual date of birth” or “actual
placement,” there is no provision in the regu-
lations that would permit an employer to
require verification that leave requested for
such purposes is for a statutory purpose.

With respect to scheduling prenatal care
doctor’s visits, the Act and regulations require
that in any case where the need for leave is
foreseeable based on planned medical care,
the employee shall make a bona fide, reason-
able effort to schedule the leave in a manner
that does not unduly disrupt the employer’s
operations (subject to the approval of the
employee’s (or family member’s) health care
provider). However, it would be contrary to
the statute for an employer to place any cap
on the number of employees who could be
eligible for FMLA leave at anyone time, or for
the regulations to require employers to grant
the same type of leave entitlement for a sister
or brother living with the employee as FMLA
provides for a spouse (although employers
could adopt more generous leave policies than
the minimums established by FMLA). With
respect to leave for the birth of a child, the
statute entitles an employee to FMLA leave
for a period of up to 12 weeks for the birth
and care of a child. Under the circumstances
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described by the Society for Human Re-
source Management, the employee may not
be required to return to work after six weeks
if the employee desires 12 weeks of FMLA
leave for the birth of her child.

In response to the question on whether
FMLA’s leave entitlement for placement for
adoption includes “bonding” time between the
parent and child, we note from the legislative
history’s discussion of the need for family
and medical leave legislation that:

Adoptive parents also face diffi-
culties in the absence of a reasonable
family leave policy. Most adoption
agencies require the presence of a
parent in the home — some for as
long as four months — when a child
is placed with the family to allow them
adequate time for proper bonding.***

The legislative history’s discussion of the leave
provisions themselves provides:

Section 102(a)(2) requires that
leave provided under § 102(a)(1)(A) or
(B) to care for a newborn child or a
child newly placed with the employee
for adoption or foster care be taken
before the end of the first 12 months
following the date of the birth or

placement.
seskok

Clearly, the intent of FMLA'’s leave entitlement
in the case of leave for placement of a child
with the employee for adoption or foster care
includes “bonding” time with the newly-placed
child, during the 12 months following the date
of placement.

In response to the commenter who ques-
tioned whether FMLA leave is available for
adoption of a child age 18 or older who is
capable of self-care, upon reexamination of
the statutory definitions and leave entitlement
provisions of the Act, we have concluded that
the availability of leave for adoption of a child
age 18 or older is limited to those who are
incapable of self-care because of a mental
or physical disability, consistent with the
statutory definition of “son or daughter” in
§ 101(12) of the FMLA. The regulations have
been revised to delete the statement that there
is no maximum age limit for a child placed



for adoption or foster care. Regarding the
employee who marries and requests FMLA
leave to be with new stepchildren, FMLA leave
would only be available if the employee in that
case formally adopted the stepchildren, as the
commenter pointed out. However, if one of
the children subsequently has a serous health
condition, the stepparent would be entitled
to FMLA leave to care for the child.

Many comments suggesting clarification
or reiteration of provisions contained else-
where in the regulations are being adopted.
The regulations are also being revised at
§ 825.113 to permit an employer to request
that employees provide reasonable documen-
tation that verifies the legitimacy of an FMLA
leave request, i.e., that requested leave is
for a qualifying statutory purpose. Reason-
able documentation of a qualifying reason
for FMLA leave can take the form of a simple
signed statement by the employee. The
employer’s policies in this area should be com-
municated in advance to employees and be
applied uniformly, and employees must be
given a reasonable opportunity to respond.

Section 825.112(e) provides that “State”
action must be involved in foster care place-
ment to qualify for FMLA leave. The Commu-
nity Legal Services, Inc. and Women’s Legal
Defense Fund stated that the “State” in-
volvement requirement was not supported
by the statute, legislative history, or sound
public policy, and argued that the statutory
definition of a “son or daughter,” which in-
cludes a “child of a person standing in loco
parentis,” implies that FMLA leave should be
available whenever an employee takes pri-
mary responsibility for the care of a child with
the intention of adopting or otherwise having
day-to-day caretaking responsibility for that
child. Thus, for example, parents of addicts
who assume responsibility as primary care-
takers for the addicts’ children is a form of
“foster” care in which FMLA leave should be
available to such parents.

Section 102(a)(1)(B) of FMLA entitles an
eligible employee to take FMLA leave “[bje-
cause of the placement of a son or daugh-
ter with the employee for adoption or foster
care” (emphasis added). Thus, the entitlement
to leave under this section of the Act relates
only to the actual placement with the eligible
employee of an adopted or foster child. The
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act of providing “foster care,” in and of itself,
is not a qualifying reason for taking FMLA
leave under the statute. On the other hand,
in the example of parents of addicts who
assume the primary, day-to-day responsi-
bilities to care for and financially support the
addicts’ children, the in loco parentis relation-
ship thus established could entitle the in loco
parentis parents to take FMLA leave under a
different section of the FMLA, § 102(a)(1)(C),
if the in loco parentis parent was needed to
care for the “child” (of the person standing
in loco parentis) for a serious health condi-
tion (subject to the Act’s medical certification
provisions). FMLA’s legislative history fully
supports this view:

The terms “parent” and “son or
daughter”. . .reflect the reality that
many children in the United States
today do not live in traditional “nu-
clear” families with their biological
father and mother. Increasingly, those
who find themselves in need of work-
place accommodation of their child
care responsibilities are not the bio-
logical parent of the children they care
for, but their adoptive, step, or foster
parents, their guardians, or sometimes
simply their grandparents or other
relatives or adults. This legislation
deals with such families by tying the
availability of “parental” leave to the
birth, adoption, or serious health con-
dition of a “son or daughter” and then
defining the term “son or daughter” to
mean “a biological, adopted, or foster
child, a stepchild, a legal ward, or a
child of a person standing in loco

parentis***.”
seskok

Definition of Spouse, Parent, Son or
Daughter (§ 825.113)

FMLA entitles an eligible employee to
take leave “in order to care for the spouse, or
a son, daughter, or parent, of the employee, if
such spouse, son, daughter, or parent has a
serious health condition” (emphasis added).
Section 825.113(a) defines the term “spouse”
to mean a husband or wife as defined or
recognized under State law for purposes of
marriage, including common law marriage in



States where it is recognized. A considerable
number of comments urged that this defini-
tion be broadened to include domestic part-
ners in committed relationships including
same-sex relationships, or, in the alternative,
to include all unions recognized by State or
local law. The Society for Human Resource
Management questioned whether an employer
located in one State which does not recog-
nize common law marriages would be re-
quired to grant FMLA leave to its employees
with common law spouses who reside in
another State that recognizes common law
marriages. William M. Mercer, Inc. also
recommended clarification of which State law
would be controlling when the employee
works in a different State.

FMLA defines the term “spouse” to mean
“a husband or wife, as the case may be.” In
discussing this definition during Senate con-
sideration of the legislation, Senator Nickles
noted:

.. .This is the same definition that
appears in Title 10 of the United States
Code (10 U.S.C. 101).

Under this amendment, an em-
ployer would be required to give an
eligible female employee unpaid leave
to care for her husband and an eli-
gible male employee unpaid leave to
care for his wife. No employer would
be required to grant an eligible em-
ployee unpaid leave to care for an
unmarried domestic partner.

This simple definition will spare
us a great deal of costly and unneces-
sary litigation. Without this amend-
ment, the bill would invite lawsuits by
workers who unsuccessfully seek leave
on the basis of their unmarried adult
companions. (Cong. Rec. (S1347),
Feb. 4, 1993.)

Accordingly, given this legislative history,
the recommendations that the definition of
“spouse” be broadened cannot be adopted.
The definition is clarified, however, to refer-
ence the State “in which the employee resides”
as being controlling for purposes of an em-
ployee qualifying to take FMLA leave to care
for the employee’s “spouse” with a serious
health condition.
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Section 825.113 (b) of the regulations
defined “parent,” as provided in § 101(7) of
the FMLA, to mean a biological parent or an
individual who stands or stood in loco parentis
to an employee when the employee was a
child. The regulatory definition noted that
the term did not include a parent “in-law.”
Several commenters (City of Alexandria, Vir-
ginia; Fairfax Area Commission on Aging;
Northern Virginia Aging Network; the Brook-
lyn and Green Mountain Chapters of the
Older Women’s League; Sisters of Charity
of Nazareth; Retail, Wholesale and Depart-
ment Store Union; and University of Vermont)
viewed the regulatory definition as too restric-
tive, recommending in some instances that
the term “parent” be broadened to specifically
include parents “in-law.” (An additional 107
cards or letters were received from individu-
als endorsing this view.)

Standard rules of statutory construction
require that we interpret the availability of
FMLA leave for a “parent” in a manner con-
sistent with FMLA’s definition of “parent,”
which is limited to the employee’s biological
parent or an individual who stood in loco
parentis to the employee when the employee
was a child, and does not extend to a parent
“in-law.” Moreover, the leave entitlement un-
der § 102(a)(1)(C) of FMLA is expressly lim-
ited to “. . .care for the. . .parent, of the em-
ployee, if such. . .parent has a serious health
condition.” Thus, each eligible spouse may
take qualifying FMLA leave to care for his or
her own biological (or in loco parentis) “par-
ent” who has a serious health condition, but
the leave entitlement cannot be extended by
regulation to parents “in-law.”

FMLA § 101(12) defines “son or daugh-
ter” in part as one who is under age 18, or
age 18 or older and “incapable of self-care
because of a mental or physical disability.”
The Older Women’s League, in commenting
on the “incapable of self-care” provisions de-
fined in § 825.113(c)(l), was concerned that
requiring that an individual need active as-
sistance or supervision to provide daily self-
care in “several” of the “activities of daily liv-
ing” would be interpreted to mean three or
more, absent clarification, which they believe
would unduly restrict eligibility for FMLA
leave. The Consortium for Citizens with Dis-
abilities, the Epilepsy Foundation of America,



and the United Cerebral Palsy Associations
recommended that the definition of “incapable
of self-care” be supplemented with additional
criteria which more accurately reflect the
needs of all people with disabilities, suggest-
ing that “instrumental activities of daily liv-
ing” or IADL’s (activities necessary to remain
independent) should be added to address the
needs of people with mental and cognitive
impairments.

In response to the comments received on
this section, “incapable of self-care” is defined
in the final rule to include, in addition to the
“activities of daily living,” the “instrumental
activities of daily living,” as recommended.
We interpret “several” to mean more than two
but fewer than many, i.e., three or more (see
Webster’s: Black’s Law).

The Equal Employment Opportunity Com-
mission (EEOC), in commenting on “physical
or mental disability” in § 825.113(c)(2), noted
that the DOL rule cited, as a cross-reference,
EEOC’s entire regulatory part under the
Americans with Disabilities Act (ADA), 29 CFR
1630, for defining “physical or mental dis-
ability.” Because the current illegal use of
drugs is not a disability within the meaning
of the ADA, EEOC expressed concern that the
broader cross-reference to the entire regula-
tory part could create confusion over whether
an adult child currently engaging in the
illegal use of drugs would be “disabled” for
purposes of a parent qualifying to take FMLA
leave. EEOC suggested that DOL be more
specific in citing to the pertinent ADA regu-
lations to foreclose the argument that “phys-
ical” or “mental” disability in this context
would not include the current illegal use of
drugs. We have adopted EEOC’s suggestion
in the final rule. An eligible employee’s son
or daughter who illegally uses drugs may be
disabled for purposes of an eligible parent
(employee) taking FMLA leave.

The University of Michigan includes in-
laws, domestic partners, and other relatives
within a broader definition of “family” for
purposes of its family leave policies. The Uni-
versity suggested that the regulations enable
employers that have extended their family
leave policies to such “non-traditional” fami-
lies to count as part of an employee’s FMLA
leave entitlement leave that is taken to care
for such broader definitions of “family.” This
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issue is addressed in § 825.700 of the regu-
lations, which discusses the effect of employer
policies that provide greater benefits than
those required by FMLA. We interpret the stat-
ute as prohibiting an employer from count-
ing as a part of an employee’s FMLA leave
entitlement leave granted for a reason that
does not qualify under FMLA.

The law firm of Orr and Reno, and the
Chicagoland Chamber of Commerce, et al.,
urged that in addition to medical certifi-
cations presently required, the regulations
should include provision for requests relat-
ing to child care because it is not always
obvious that the leave is justified, particu-
larly with respect to a father or in foster care
situations.

Although leave to provide “child care”
would not ordinarily qualify as FMLA leave if
the child is not a newborn (in the first year
after the birth) and is otherwise healthy, FMLA
leave is “justified” (and may not be denied by
the employer) if it is taken for one of FMLA’s
qualifying reasons, including where a father
wants to stay home with a healthy newborn
child in the first year after the birth, or needs
to be home to care for a child with a serious
health condition, or for placement with the
employee of a child for foster care. The regu-
lations have been amended in § 825.113(d)
to permit employers to require reasonable
documentation from the employee for confir-
mation of family relationships.

Definition of “Serious Health Condition”
(§ 825.114)

Section 101(11) of FMLA defines “serious
health condition” to mean

***an illness, injury, impairment,
or physical or mental condition that
involves —

(A) inpatient care in a hospital,
hospice, or residential medical care
facility; or

(B) continuing treatment by a
health care provider.

This scant statutory definition is further
clarified by the legislative history. The con-
gressional reports did indicate that the term
was not intended to cover short-term condi-
tions for which treatment and recovery are



very brief, as Congress expected that such
conditions would be covered by even the most
modest of employer sick leave policies. While
the meaning of inpatient care is evident (i.e.,
an overnight stay in the hospital, etc.), the
concept of “continuing treatment” presents
more difficult issues. Under the Interim Fi-
nal Rule, “continuing treatment” required two
or more visits to a health care provider or a
single visit followed by a prescribed regimen
of treatment, or a serious, incurable condi-
tion which existed over a prolonged period of
time under the continuing supervision of a
health care provider. When deciding upon
the regulatory guidance for the definition in
the Interim Final Rule, the Department re-
lied heavily upon definitions and concepts
from the Office of Workers’ Compensation
Programs. For example, under many State
workers’ compensation laws and the Fed-
eral Employees’ Compensation Act (FECA), a
three-day waiting period is applied before
compensation is paid to an employee for a
temporary disability. A similar provision was
included in the FMLA rules; a period of inca-
pacity of “more than three days” was used as
a “bright line” test based on the references in
the legislative history to serious health con-
ditions lasting “more than a few days.”
Eighty-eight comments were received on
the regulatory definition of “serious health
condition.” Many commenters objected to the
language in § 825.114(a)(3), which provided
that a period of incapacity of more than three
calendar days was an indicator of a serious
health condition, and § 825.114(b)(2), which
defined continuing treatment as including one
visit to a health care provider which results
in a regimen of continuing treatment under
the supervision of the health care provider,
e.g., a course of medication or therapy to re-
solve the health condition. Some contended
that the “more than three days” test encour-
aged employees to remain absent from work
longer than necessary for the absence to
qualify as FMLA leave, or that the duration of
the absence was not a valid indicator of seri-
ous health conditions that are very brief (e.g.,
a severe asthma attack that is disabling but
requires fewer than three days for treatment
and recovery to permit the employee’s return
to work). Some commenters felt the three-day
rule was unreasonably low and trivialized the
concept of seriousness, suggesting it more ap-
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propriately defined a “health condition” rather
than a “serious health condition.”

Nine commenters (9 to 5, National Asso-
ciation of Working Women; Federally Em-
ployed Women; Women’s Legal Defense Fund;
Federal Express; Linda Garcia; Kerryn M.
Laumer; Epilepsy Foundation of America;
International Ladies’ Garment Workers’ Un-
ion; Service Employees International Union)
stated that the three-day rule was contrary
to the statute and legislative history. The
Women'’s Legal Defense Fund and the Epi-
lepsy Foundation of America pointed out that
the House Education and Labor Committee
specifically rejected a minimum durational
limit during a markup of the bill. These
commenters, together with the Consortium
for Citizens with Disabilities, National Com-
munity Mental HealthCare Council, and
United Cerebral Palsy Associations, con-
tended that seriousness and duration do not
necessarily correlate, particularly for people
with disabilities; that a fixed time limit fails
to recognize that some illnesses and condi-
tions are episodic or acute emergencies which
may require only brief but essential health
care to prevent aggravation into a longer term
illness or injury, and thus do not easily fit
into a specified linear time requirement; and
that establishing arbitrary time lines in the
definition only creates ambiguity and dis-
criminates against those conditions that do
not fit the average. The Women’s Legal De-
fense Fund made the observation from the
legislative history that Congress intended
the severity and normal length of disabling
conditions to be used as “general tests,” not
bright-line rules, and suggested that if a con-
dition is sufficiently severe or threatening,
duration is irrelevant.

The 9 to 5, National Association of Work-
ing Women, Los Angeles County Metropoli-
tan Transportation Authority, Baptist Health
Care, St. Vincent Medical Center, Chamber
of Commerce of the USA, Chicagoland Cham-
ber of Commerce, and Service Employees
International Union, contended that a three-
day absence requirement will inevitably
result in employees with minor short-term
afflictions unnecessarily extending their ab-
sences just to qualify for FMLA leave.

Fifteen commenters suggested extending
the three-day absence requirement to a longer



period, such as 5, 6, 7, or 10 days (Care
Providers of Minnesota, Cincinnati Gas &
Electric Company, Chicago land Chamber
of Commerce, Nevada Power Company, Fed-
eral Express, Chevron, PARC, Consolidated
Edison Company of New York, Inc., Village
of Schaumburg (Illinois) Human Resources,
Food Marketing Institute, Society for Human
Resource Management, Southwestern Bell
Corporation, New York State Metropolitan
Transportation Authority), two weeks (United
HealthCare Corporation), or 31 days (the
American Apparel Manufacturers Association,
Inc., suggested that the definition should
reflect the initial study by the U.S. General
Accounting Office that estimated FMLA’ s cost
impact, noting further that the three-day rule
is significantly more lenient than the “31 days
or more of bed rest required to remedy the
condition” used by GAD).

The Ohio Public Employer Relations
Association strongly objected to the three-
calendar-day rule on the grounds that a single
workday absence on Friday followed by a
weekend would qualify (or a Monday absence
following a weekend). The law firm of Sommer
and Barnard stated that it was not clear from
the regulations or comments in the preamble
whether the three days are consecutive or
non-consecutive calendar days of work. The
Chamber of Commerce of the USA questioned
whether the rule, as drafted, could be con-
strued as requiring three cumulative days in
a calendar year as opposed to three consecu-
tive calendar days.

Several additional commenters urged that
the period be measured by business or work-
ing days in lieu of calendar days, while still
others distinguished “consecutive” calendar
days of absence from “consecutive” work days
of absence as alternative suggestions (i.e.,
more than five consecutive work days or seven
consecutive calendar days). The Hospital
Council of Western Pennsylvania argued that
the standard should be one of incapacity re-
quiring absence from work for more than
three “consecutively scheduled workdays,” as
a workday standard is compatible with other
sick leave and short-term disability programs
and removes any doubt as to whether an
employee was otherwise incapacitated and
unable to work during days the employee
was not scheduled to work. Chicago land
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Chamber of Commerce commented that, with
respect to an employee’s own serious health
condition, the qualifying standard pertains to
work days and not calendar days, and yet
the regulatory language would allow one to
argue that an inability to carry out regular
daily activities over the weekend counts to-
ward the qualifying period. The Burroughs
Wellcome Company emphasized that the com-
mittee reports clearly state that an employee
must be absent from work for the required
number of days and that absence from “school
or other regular daily activities” relates only
to a child’s, spouse’s, or parent’s serious health
condition.

The Chamber of Commerce of the USA
and the National Association of Manufactur-
ers recommended that DOL’s definition of
serious health condition adopt each State’s
waiting period for qualifying for workers’
compensation benefits, noting that many
States use as much as seven work days. As
an alternative, the Chamber of Commerce and
Consumers Power Company (Michigan) sug-
gested that the ADA’s definition of “disabil-
ity” could be used — a mental or physical
impairment that substantially limits a major
life activity. EEOC, which enforces the ADA,
has advised that ADA “disability” and FMLA
“serious health condition” are different, and
that they should be analyzed separately.

Massmutual noted that while the one in-
centive in FMLA to limit employee abuse of
FMLA leave was the stipulation that leave is
unpaid, some companies (like Massmutual)
provide fully paid sick leave for short-term
absences. Thus, for companies with similar
programs, there is no incentive for em-
ployees not to abuse sick leave because they
would always be paid and could not be dis-
ciplined for the abuse due to FMLA’s employ-
ment protections. Massmutual recommended
that the definition of serious health con-
dition be limited to a period of incapacity
requiring an absence of at least five working
days or to those days when an employee
is scheduled for actual treatment and/or
recovery from a treatment.

The Burroughs Wellcome Company ob-
served that the definition does not refer at all
to the types of health conditions involved,
as does the legislative history, but instead
focuses only on what the committee reports



call the “general test” of incapacity for more
than a few days and continuing medical treat-
ment or supervision. Thus, the understand-
ing of the test that Congress provided by
listing examples of conditions that meet the
test is lost. The Equal Employment Advisory
Council recommended that the regulations
include as serious health conditions all the
conditions enumerated in the legislative his-
tory and, for those not enumerated, apply
the general test. Federal Express similarly
argued that a fixed number of consecutive
absences and visits to a health care provider
do not accurately reflect Congressional in-
tent, as colds and flu could be included as
“serious health conditions.” Federal Express
recommended the definition focus on the
seriousness of the illness rather than on an
arbitrary time period, and that the health con-
ditions listed in the legislative history be used
in conjunction with the general test in the
legislative history for determining whether
an illness constitutes a serious health condi-
tion. Chicagoland Chamber of Commerce
presented similar views, arguing that it is
contrary to obvious legislative intent (and
grossly over-inclusive) for the regulation to
focus on the extent to which medical con-
sultation is sought rather than on the degree
of incapacitation.

Several employers and law firms con-
tended in their comments that the definition
was too broad and inconsistent with the pur-
pose of the Act, in that a common cold (or
any particular illness) which incapacitates an
employee for more than three days and in-
volves two visits to a health care provider
could be considered within the definition of
“serious health condition.” Giant Food Inc.,
Kennedy Memorial Hospitals, and LaMotte
Company recommended clarifications to ex-
clude from the definition minor, short-term,
remedial or self-limiting conditions, and nor-
mal childhood or adult diseases (e.g., colds,
flu, ear infections, strep throat, bronchitis,
upper respiratory infections, sinusitis, rhini-
tis, allergies, muscle strain, measles, even
broken bones). Southwestern Bell Corpora-
tion likewise requested that the regulations
distinguish routine illness (measles, chicken
pox, common ear infections) from serious
health conditions by providing a sample
list of health conditions which are not con-
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sidered serious unless complications arise.
Fisher and Phillips stated that pre-delivery
maternity leave should not be available where
the pregnancy does not render the employee
unable to perform the functions of the job.
Nevada Power Company recommended ex-
cluding: routine preventive physical exami-
nations; illnesses and injuries which require
less than six visits to a health care provider;
conditions relating to transvestism, trans-
sexualism, pedophilia, exhibitionism, voy-
eurism, gender disorders, or other sexual
behavior disorders, kleptomania, pyromania
or substance abuse disorders resulting from
illegal use of drugs; other conditions which
are neither life-threatening nor prolonged.

A number of commenters (City of Alex-
andria (Virginia), Fairfax Area Commission
on Aging, Federally Employed Women, North-
ern Virginia Aging Network, the Brooklyn
and Green Mountain Chapters of the Older
Women'’s League, and Sisters of Charity of
Nazareth) stated that the definition was
too restrictive and recommended that it
be expanded to specifically include chronic
illnesses and long-term conditions which
may not require inpatient care or treatment
by a health care provider. The University of
Vermont suggested that illnesses requiring
respite care also be included. The LaMotte
Company asked whether it would matter if
an absence for a chronic illness (such as
asthma) occurs infrequently — e.g., would the
absences have to be consecutive days or could
they be one day this week and one the next,
or one every month?

Blue Cross and Blue Shield of Texas, Inc.,
posed the issue as a quandary faced by em-
ployees and employers over the lack of de-
finitive guidelines as follows: Is there a liabil-
ity in covering less serious illnesses (such as
chicken pox or a broken leg) as FMLA leave?
If the employer does count time toward the
12-week entitlement, can the decision be
challenged if, later in the year, a more severe
condition arises and the employee has less
than sufficient entitlement remaining?

Five commenters (Older Women’s League,
Women’s Legal Defense Fund, Consortium for
Citizens with Disabilities, Epilepsy Founda-
tion of America, and United Cerebral Palsy
Associations) took issue with the provisions
in the definition which characterized “continu-



ing treatment” for a chronic or long-term con-
dition that is “incurable.” These commenters
contended that curability is not a proper test
for either a serious health condition or for
continuing treatment, is ambiguous and sub-
ject to change over time, and should be de-
leted, noting that many incurable disabilities
require continuing treatment that has noth-
ing to do with curing the condition. Some
pointed out that conditions such as epilepsy,
traumatic brain injury, and cerebral palsy are
typically conditions which are not “curable”
in the generally accepted sense, but are con-
ditions for which training and therapy can
help restore, maintain or develop function or
prevent deterioration, and noted that people
with disabilities have struggled for a genera-
tion or more to overcome the image that dis-
abilities are, or should be viewed as, curable
or incurable. United Cerebral Palsy Associa-
tions noted that cerebral palsy is a term used
to describe a group of chronic conditions
affecting body movement and muscle coor-
dination that are neither progressive nor
communicable; that it is not a disease and
should never be referred to as such, although
training and therapy and assistive technol-
ogy may help to restore, maintain or increase
function.

Several commenters raised additional con-
cerns on various aspects of the “continuing
treatment” definition. The Equal Rights Ad-
vocates suggested that continuing treatment
include situations where a serious health con-
dition exists that, if left unattended, would
result in a hospital stay of more than three
days.

Burroughs Wellcome stated that because
the committee reports make it clear that “con-
tinuing treatment” involves absences from
work, the regulation misses the mark by in-
cluding one visit to a physician plus medica-
tion. Sommer and Barnard was concerned
that the discussion on continuing treatment
lacked clarity due to the lack of a clearly
defined time frame for multiple treatments;
further, that a typical employer could not
determine from the information in the medi-
cal certification whether a condition is “so
serious that, if not treated, it would likely
result in a period of incapacity of more than
three calendar days.” This application does
not call for a medical judgment and the “likely”
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standard cannot possibly be administered.
Sommer and Barnard also stated the regula-
tions lack a meaningful definition of what
constitutes a regimen of continuing treatment
— would it include bed rest, home exercise,
or instructions to use a non-prescription drug
or medication? Sesco Management Consult-
ants suggested the definition invalidly broad-
ens the concept of continuing treatment by
allowing “following courses of medication and
therapy” to qualify, which could thus include
taking aspirin for a few days while staying
home, getting bed rest and stretching limbs,
drinking liquids, etc., which, this commenter
contends, the Congress did not remotely sug-
gest would qualify under FMLA.

Chicagoland Chamber of Commerce also
considered the “continuing supervision” con-
cept too vague, questioning whether “super-
vision” required the individual to actually be
examined by the health care provider or to
report in on some regular basis, or whether
instructions to report in if the condition
changes were sufficient. It considered treat-
ment a definitive concept which could be
proven, whereas “supervision” could not
which would invite abuse and litigation.

The Food Marketing Institute commented
that the Act defines a serious health condi-
tion to require continuing treatment by a
health care provider, which necessarily means
at least two visits to the health care provider.
Conditions which result in self-treatment (e.g.,
taking medication) “under the supervision
of” a doctor are typically not serious health
conditions as contemplated by the FMLA,
according to this commenter. Similarly, the
Society for Human Resource Management
recommended that “continuing treatment” be
redefined so that taking medications does not
count the same as an office visit.

The Ohio Public Employer Labor Relations
Association noted that while stress may con-
tribute to illness in some persons, it is not an
illness or a medical condition. The commenter
recommended that treatment for stress with-
out a commonly accepted and recognized
medical diagnosis should not be included in
the definition of a serious health condition.

Ten commenters raised various concerns
regarding the availability of FMLA leave for
treatment for substance abuse. The Epilepsy
Foundation of America stated that substance



abuse programs and mental health services
must be included in the definition of serious
health condition. William M. Mercer, Inc.,
suggested that the preamble discussion from
the Interim Final Rule on treatment for sub-
stance abuse should be set forth in the rule
itself. Consolidated Edison Company of New
York, Inc. commented that employees should
be allowed FMLA leave for substance abuse
treatment only if they are not current users
of illegal drugs, consistent with the approach
followed under the ADA’s protections. Con-
sumers Power Company (Michigan) also rec-
ommended excluding absences for an
employee’s illegal use of drugs, and limiting
FMLA leaves to inpatient substance abuse
treatment programs with durations of no less
than 14, or preferably, 28 days. Nationsbank
Corporation (Troutman Sanders) suggested
the regulations specifically state: (1) FMLA
does not prohibit discipline for an employee’s
drug use in violation of the employer’s policy;
(2) an employee may not use FMLA to avoid
potential discipline or drug testing; and (3)
an employee returning from FMLA leave for
substance abuse may be drug tested as a
condition of return to work and following re-
turn to work, pursuant to an employer’s post-
treatment drug policy. Nevada Power Com-
pany suggested that an employer should not
have to offer more than one leave of absence
for drug or alcohol rehabilitation; and that
employers which expend funds to reform sub-
stance abusers should be allowed to termi-
nate employees if they begin to abuse drugs
or alcohol again. Edison Electric Institute also
suggested employers should only have to pro-
vide professional rehabilitative service and
support to drug abusers one time.

The American Trucking Association, in
contrast, advocated eliminating substance
abuse from the definition of serious health
condition, because protection of substance
abusers jeopardizes efforts by the trucking
industry and the U.S. Department of Trans-
portation to eradicate substance abusers from
the nation’s highways. Federal Highway Ad-
ministration regulations require trucking
companies to conduct substance abuse test-
ing, but do not permit a motor carrier to test
a driver who voluntarily admits to abuse be-
cause such an admission, without more, fails
to trigger the duty to test under any of the
five categories, in essence enabling the em-
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ployee to “beat the system” by triggering FMLA
rights before a drug test could be conducted.
It was unclear to the Association under FMLA
whether such an admission would preclude
a motor carrier’s ability to test a driver sched-
uled for a random drug test. The Association
recommended changing the regulations to
either totally exclude substance abuse from
the definition of serious health condition, or
exclude those persons who are subject to
FHWA drug testing requirements from FMLA
protections insofar as those protections in-
clude treatment for substance abuse. This
commenter would also support an exclusion
limited to those persons in the transporta-
tion industry subject to federal drug testing
requirements, and also suggested the regu-
lations make clear that persons currently
engaged in illegal use of drugs have no FMLA
protections, consistent with the provisions of
the ADA.

The Chamber of Commerce of the USA
recommended clarifications to provide that
current illegal use of drugs during treatment
for illegal drug use, or resumption of the
illegal use of drugs following completion of
treatment, removes such treatment from the
category of “serious health condition” under
FMLA, and that an employee who fails a
drug test would be subject to the employer’s
normal disciplinary procedures and would
not be protected by FMLA.

Louisiana Health Care Alliance (Phelps
Dunbar) suggested that clarification be
provided to ensure that employers have the
continued right to enforce legitimate policies
for drug- and alcohol-free workplaces, by
explicitly stating in the regulations that noth-
ing in FMLA prohibits an employer from
terminating or otherwise disciplining an em-
ployee pursuant to a legitimate drug testing
program.

The Department has carefully reviewed
the comments and re-examined the legisla-
tive history and the definition of “serious
health condition” in an attempt to assure that
it is consistent with Congressional intent, and
that FMLA leave is available in those situa-
tions where it is really needed. As a result of
this review, the regulation has been signifi-
cantly re-crafted, as discussed below.

As summarized above, comments were
submitted opposing any duration limit, and
equally strong comments suggested the stan-



dard was much too short. Upon review, the
Department has concluded that the “more
than three days” test continues to be appro-
priate. The legislative history specifically pro-
vides that conditions lasting only a few days
were not intended to be included as serious
health conditions, because such conditions
are normally covered by employers’ sick leave
plans. The Department has also concluded
that it is not appropriate to change the stan-
dard to working days rather than calendar
days because the severity of the illness is bet-
ter captured by its duration rather than the
length of time necessary to be absent from
work. Furthermore, a working days standard
would be difficult to apply to serious health
conditions of family members or to part-time
workers. (It is noted that throughout the regu-
lations, where a number of days is prescribed,
calendar days is intended unless the regu-
lation explicitly states business days.) The
regulation has been revised, however, to make
it clear that the absence must be a period of
incapacity of more than three consecutive
calendar days. “Incapacity,” for purposes of
this definition, means inability to work,
attend school or perform other regular daily
activities due to the serious health condition,
treatment therefor, or recovery therefrom. Any
subsequent treatment or incapacity relating
to the same condition would also be included.

The regulation also retains the concept
that continuing treatment includes either two
visits to a health care provider (or to a pro-
vider of health care services on referral of a
health care provider) or one visit followed by
aregimen of continuing treatment under su-
pervision of the health care provider. Regi-
men of continuing treatment is clarified in
paragraph (b) of this section to make it clear
that the taking of over-the-counter medica-
tions, bed-rest, drinking fluids, exercises, and
other similar activities that can be initiated
without a visit to a health care provider is
not, by itself, sufficient to constitute a regi-
men of continuing treatment for purposes of
FMLA leave. Prescription drugs or therapy
requiring special equipment, for example,
would be included. It is envisioned that a
patient would be under continuing supervi-
sion in this context, for example, where the
patient is advised to call if the condition is
not improved.
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The Department concurs with the com-
ments that suggested that special recognition
should be given to chronic conditions. The
Department recognizes that certain condi-
tions, such as asthma and diabetes, continue
over an extended period of time (i.e., from
several months to several years), often with-
out affecting day-to-day ability to work or
perform other activities but may cause epi-
sodic periods of incapacity of less than three
days. Although persons with such under-
lying conditions generally visit a health care
provider periodically, when subject to a flare-
up or other incapacitating episode, staying
home and self-treatment are often more
effective than visiting the health care provider
(e.g., the asthma-sufferer who is advised to
stay home and inside due to the pollen count
being too high). The definition has, therefore,
been revised to include such conditions as
serious health conditions, even if the indi-
vidual episodes of incapacity are not of more
than three days duration. Pregnancy is simi-
lar to a chronic condition in that the patient
is periodically visiting a health care provider
for prenatal care, but may be subject to epi-
sodes of severe morning sickness, for ex-
ample, which may not require an absence
from work of more than three days. Itis clear
from FMLA'’s legislative history that pregnancy
was intended to be treated as a serious health
condition entitling an individual to leave
under the Act, and the definition therefore
includes any period of incapacity due to preg-
nancy, or for prenatal care.

The Department has also included a defi-
nition to deal with serious health conditions
which are not ordinarily incapacitating (at
least at the current state of the patient’s con-
dition), but for which treatments are being
given because the condition would likely
result in a period of incapacity of more than
three consecutive calendar days in the ab-
sence of medical intervention or treatment.
The regulation requires multiple treatments,
and includes as examples patients receiving
chemotherapy or radiation for cancer, dialy-
sis for kidney disease, or physical therapy for
severe arthritis. Multiple treatments for re-
storative surgery after an accident or other
injury is also specifically included. The previ-
ous requirement that the condition be chronic
or long-term has been deleted because can-



cer treatments, for example, might not meet
that test if immediate intervention occurs.

The portion of the definition dealing
with long-term, chronic conditions such as
Alzheimer’s or a severe stroke has been mod-
ified to delete the reference to the condition
being incurable, and to require instead that
the condition involve a period of incapacity
which is permanent or long-term and for
which treatment may not be effective. There-
fore, in this situation, as under the interim
final rule, it is only necessary that the pa-
tient be under the supervision of a health
care provider, rather than receiving active
treatment.

The Department did not consider it ap-
propriate to include in the regulation the
“laundry list” of serious health conditions
listed in the legislative history because their
inclusion may lead employers to recognize
only conditions on the list or to second-
guess whether a condition is equally “seri-
ous,” rather than apply the regulatory stan-
dard. However, the regulation does provide,
as examples, that, unless complications arise,
the common cold, the flu, ear aches, upset
stomach, minor ulcers, headaches other
than migraine, routine dental or orthodontia
problems, and periodontal disease are not
ordinarily serious health conditions. In ad-
dition, the regulation specifically states that
routine physicals, eye examinations and
dental examinations are not considered treat-
ment, although examinations to determine
if a serious health condition exists and
evaluations of the condition are considered
treatment.

The regulation has also been revised in
paragraph (c) to delete the reference to “vol-
untary” treatments for which treatment is not
medically necessary, and restrict the exclu-
sion to cosmetic treatments (unless inpatient
care is required or complications develop). The
term “voluntary” was considered inappropri-
ate because all treatments and surgery are
voluntary. Furthermore, the Department did
not wish to encourage employers to second-
guess a health care provider’s judgment that
a treatment is advisable (e.g., orthoscopic
knee surgery on an out-patient basis) by ques-
tioning whether it is “necessary.”

The regulation continues to recognize
that substance abuse may be a serious health
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condition if the criteria of the regulation
are met. However, the regulation is revised
to make it clear that an absence because of
the employee’s use of the substance, rather
than for treatment, is not protected. See also
§ 825.112(g) of the regulations, which has
been revised to make it clear that an employer
may take disciplinary action against an em-
ployee pursuant to a uniformly applied policy
regarding substance abuse, provided the ac-
tion is not being taken because the employee
has exercised his or her right to take FMLA
leave.

In response to the question by Blue Cross
and Blue Shield of Texas regarding liability
in covering less serious illnesses, the regula-
tory procedures in § 825.208 prescribe the
method for an employer to designate FMLA
leave. Under this procedure, an employee
has an opportunity to counter an employer’s
designation of leave and resolve the dispute.
See § 825.208(b).

As suggested, the reference in the interim
final rule to stress as a possible serious health
condition has been revised to mental illness
resulting from stress.

Unable to Perform the Functions of the
Position (§ 825.115)

An eligible employee may take FMLA
leave due to a “serious health condition” that
makes the employee “unable to perform the
functions” of the employee’s position. Sec-
tion 825.115 of the Interim Final Rule states
that an employee is “unable to perform the
functions of the position” where the health
care provider has found the employee either
unable to work at all, or unable to perform
any of the essential functions of the position
within the meaning of the ADA and its imple-
menting regulations (29 CFR Part 1630). For
employers that request employees to furnish
medical certification from the employee’s
health care provider to support the leave re-
quest, the regulations provide the employer
the option of furnishing a statement (list) of
the employee’s essential functions for the
health care provider to review when certify-
ing to the employee’s condition.

The Women’s Legal Defense Fund, Cali-
fornia Department of Fair Employment and
Housing, and Consumers Power Company,
Michigan commented that this section was



unclear as to whether an employee must
be found unable to perform each and every
essential function (i.e., all), or only any single
one, or some of several of the essential func-
tions. Several commenters (Alabama Power
Company (Balch & Bingham); Chamber of
Commerce of the USA; Credit Union Na-
tional Association, Inc.; National Restaurant
Association; Society for Human Resource
Management; William M. Mercer, Inc.) either
questioned the effect of “reasonable accom-
modations” and “job restructuring” or modi-
fied “light duty assignments” on FMLA leave
requests, or suggested that the FMLA reg-
ulations be interpreted to mean “unable to
perform any of the essential functions with
or without reasonable accommodation within
the meaning of the ADA.” Thus, under this
latter view, FMLA leave could be denied to an
employee with a serious health condition who,
although unable to perform the essential
job functions, would be able, despite the con-
dition, to perform those functions if offered
“reasonable accommodation.” Some com-
menters noted the utility of creating “light
duty” assignments for employees who suffer
on-the-job injuries, and the impact on State
workers’ compensation benefits which can be
suspended if an employee refuses to accept a
medically-approved “light duty” assignment.
The Consortium for Citizens with Disabilities,
Epilepsy Foundation of America, and United
Cerebral Palsy Associations noted a difference
in the language in this section of the regula-
tions and that of § 825.306(b) (discussing
medical certifications) and suggested con-
forming changes so that both sections would
be interpreted to mean “any one (or more) of
the essential functions” (not all of the essen-
tial functions). The EEOC noted once again
that the DOL rule cited to the entire body of
the ADA regulations in the cross-reference
and suggested refining the cite to the specific
ADA rule that defines “essential functions”
(29 CFR 1630.2(n)).

This section was intended to reflect that
an employee would be considered “unable to
perform the functions of the position” within
the meaning of the regulations if the employee
could not perform any one (or more) of the
essential functions of the job held by the
employee at the time the need for FMLA leave
arose, and the final rule is so clarified (in
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8§ 825.115 and 825.306). EEOC’s recom-
mendation to cite to the specific ADA rule
defining “essential functions” has also been
adopted. The cite has been so revised, to make
it clear that reasonable accommodation is
irrelevant for purposes of FMLA.

The relationship between FMLA’s leave
provisions and other laws like the ADA
and State workers’ compensation laws is
addressed under Title IV of the FMLA and in
Subpart G of the FMLA regulations (§§
825.700-825.702). As will be discussed
further in connection with §§ 825.701 and
825.702 below, FMLA entitles an employee
to take up to 12 weeks of job-protected leave,
from the position of employment of the em-
ployee when the employee gives notice or
when leave commences (whichever is earlier),
for a serious health condition that makes the
employee unable to perform anyone of the
essential functions of the employee’s position
(the position held by the employee when the
notice was given or the leave commenced).
FMLA also entitles such an employee to be
restored to that same position of employment
(the one held by the employee when notice
was given or the leave commenced), or to an
equivalent position with equivalent employ-
ment benefits, pay, and other terms and
conditions of employment. Under these statu-
tory terms, if an employee qualifies under
FMLA for job-protected leave, the employee
may not be forced, before the employee’s
FMLA job-protected leave entitlement has
expired, to return to work in a “light duty”
(i.e., an unequal, modified, or restructured)
position, instead of continuing FMLA leave
until the entitlement has been exhausted.
To do so would violate an employee’s job-
protected rights to be restored to the same
or an equivalent position. Furthermore, the
circumstances in which an employer is per-
mitted to place an employee in an alternative
position are explicitly addressed in the Act
(§ 102(b)(2)).

Regarding the comment that worker’s
compensation benefits may be suspended if
an employee refuses a light duty assignment,
we do not interpret the FMLA as prohibiting
that result under applicable State workers’
compensation statutes. In our view, where an
employee is injured on the job and the injury
also results in a serious health condition
that makes the employee unable to perform



anyone of the essential functions of the
employee’s position within the meaning of
FMLA, the employee effectively qualifies for
both workers’ compensation benefits and job-
protected leave under the FMLA. This would
mean that, in addition to the employee re-
ceiving payments from the workers’ compen-
sation fund for replacement of lost wages,
the employer would be obligated to maintain
(at least until the employee’s FMLA leave en-
titlement is exhausted) any of the employee’s
pre-existing health benefits coverage under
the same terms and conditions as if the em-
ployee had continued to work. If, as part of
the workers’ compensation claim process, the
employee is offered a medically-approved
“light duty” assignment, the employee may
decline the assignment offer and instead
choose to begin or continue to exercise FMLA
rights and remain on leave for the remaining
portion of the employee’s FMLA leave en-
titlement. As discussed in § 825.220(d), if
the employee freely accepts the “light duty”
assignment offer in lieu of FMLA leave or
returns to work before exhausting his or
her FMLA leave entitlement, the employee
would retain his or her right to the original or
an equivalent position until 12 weeks have
passed, including all FMLA leave taken that
year. At the conclusion of the 12-week pe-
riod, if the employee is not able to perform
the essential functions of the original po-
sition, the employee’s right to restoration
ceases. The relationship between State work-
ers’ compensation laws and FMLA will be
discussed in further detail in connection with
§ 825.702.

It should be noted that FMLA does not
modify or affect any law prohibiting discrimi-
nation on the basis of disability, such as the
ADA. Thus, if a “qualified individual with a
disability” within the meaning of the ADA is
also an “eligible employee” entitled to take
FMLA leave, an employer has multiple com-
pliance obligations under both the ADA and
the FMLA. When one of these laws offers a
superior right to an employee on a particular
issue, the employer must provide that supe-
rior right to the employee. These issues will
be discussed in further detail in connection
with § 825.702.

This section is also revised to make it
clear, as stated in the legislative history and
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in the preamble to the Interim Final Rule, an
employee who is absent to receive medical
treatment for a serious health condition is
unable to perform the essential functions of
the employee’s job while absent for treatment.

Needed to Care for a Family Member
(§ 825.116)

An eligible employee may take FMLA leave
“in order to care for” an immediate family
member (spouse, son, daughter, or parent)
with a serious health condition. This section,
in discussing what was meant by “needed to
care for” a family member, provided that both
physical and psychological care or comfort
were contemplated under this provision of
FMLA. Giant Food, Inc. recommended that a
distinction be made between physical and
psychological care and supervisory care, sug-
gesting also that reasonable efforts should be
made by employees to develop alternate day
care plans in the event of a childhood illness
to lessen the impact that excessive absentee-
ism can have on an employer’s operations.
The Ohio Public Employer Labor Relations
Association objected to allowing FMLA leave
solely to provide psychological comfort for a
family member rather than actual physical
assistance and care, and suggested that em-
ployers should have discretion to consider
whether other care is being provided to the
family member through health-care services
as well as other family members. The Women’s
Legal Defense Fund, Consortium for Citi-
zens with Disabilities, Epilepsy Foundation
of America, National Community Mental
Healthcare Council, and United Cerebral
Palsy Associations objected to the reference
to individuals “receiving inpatient care” in
paragraph (a), because many individuals are
in other situations, such as in the home,
which require this type of care and assis-
tance from family members. Several of these
commenters also objected to use of the phrase
“seriously-ill” as too limiting and recom-
mended replacing it with the statutory term
“serious health condition” for consistency
with other sections of the regulations. Some
of these commenters, in addition to the Food
and Allied Service Trades, also recommended
that “spouse” be added to the list of family
members in this section.

The final rule has been revised to add
“spouse” to the last sentence of paragraph



(a), to delete “inpatient care,” and to replace
“seriously-ill” with “serious health condition.”
No further changes have been made in re-
sponse to the remaining comments. The leg-
islative history clearly reflects the intent of
the Congress that providing psychological
care and comfort to family members with se-
rious health conditions would be a legitimate
use of FMLA’s leave entitlement provisions.
Because FMLA grants to eligible employees
the absolute right to take FMLA leave for
qualifying reasons under the law, employers
have no discretion in this area and cannot
deny the legitimate use of FMLA leave for such
purposes without violating the prohibited acts
section of the statute. See § 105 of FMLA.

Medical Need for Intermittent/Reduced
Schedule Leave (§ 825.117)

FMLA permits eligible employees to take
leave “intermittently or on a reduced leave
schedule” under certain conditions. Inter-
mittent leave may be taken for the birth of a
child (and to care for such child) and for the
placement of a child for adoption or foster
care if the employer and employee agree to
such a schedule. Leave for a serious health
condition (either the employee’s or family
member’s) may be taken intermittently or on
a reduced leave schedule when “medically
necessary” (§ 102(b)(1) of FMLA). An em-
ployer may request that an employee support
an intermittent leave request for a serious
health condition with certification from the
health care provider of the employee or fam-
ily member of the medical necessity of the
intermittent leave schedule and its expected
duration. Employees must make a reason-
able effort to schedule their intermittent leave
that is foreseeable based on planned medical
treatments so as not to unduly disrupt the
employer’s operations (subject to the approval
of the health care provider), and employers
may assign employees temporarily to alter-
native positions with equivalent pay and
benefits that better accommodate such re-
curring periods of intermittent leave. (See
also § 825.203.)

The Employee Assistance Professional
Association, Inc. commented that no ratio-
nale was provided for why intermittent leave
or reduced leave schedules are not available
to an employee seeking to take leave to care
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for a family member. Intermittent leave to care
for an immediate family member is allowed,
as discussed in § 825.116.

The Women'’s Legal Defense Fund recom-
mended that the regulations state explicitly
that the determination of medical necessity
for intermittent or reduced leave schedules
is made only by the health care provider of
the employee, in consultation with the em-
ployee. The Department’s medical certifi-
cation form, as discussed in § 825.306, is
the vehicle for obtaining certification of
the medical necessity of intermittent leave
or leave on a reduced leave schedule, and
such determinations are made exclusively
by the health care provider of the employee
or employee’s family member (subject to an
employer’s right to request a second opinion
at its own expense if it has reason to doubt
the validity of the certification provided).

HCMF (long term care facilities) ques-
tioned what reasonable efforts are required
by employees to consult with the employer
and attempt to schedule intermittent leave
so as not to unduly disrupt the employer’'s
operations. Cincinnati Gas & Electric Com-
pany suggested that it would be reasonable
for an employer to request that an employee
attempt to schedule planned medical treat-
ment outside normal work hours. The Equal
Employment Advisory Council recommended
the rules state that an employer may deny
intermittent or reduced leave schedules when
the reason for the leave can be accommodated
during non-work hours, because the need for
leave in such circumstances is not “medically
necessary.” Gray, Harris & Robinson asked
what would constitute an undue disruption,
if it were analogous to ADA’s “undue hard-
ship” standard, and to what extent could an
employer deny the leave. The Chamber of
Commerce of the USA also recommended
clarifications in the rules of the impact of
an employee’s failure to satisfy the obliga-
tion to avoid disruptions to the employer’s
operations.

As discussed in §§ 825.302(e) and (f), the
employee and employer should attempt to
work out a schedule which meets the em-
ployee’s FMLA leave needs without unduly
disrupting the employer’s operations. The
ultimate resolution of the leave schedule,
however, always remains subject to the ap-



proval of the health care provider and the
schedule established for the planned medi-
cal treatments. It should be noted that under
this section, the health care provider either
already has, or will, establish the medical
necessity for the intermittent leave schedule;
it is a prerequisite for the leave. Thus, denial
of the leave would be out of the question. Even
delay of the leave would be inappropriate
unless the health care provider agreed to re-
schedule the medical treatments. What would
be a “reasonable effort” by the employee and
an “undue disruption” of the employer’s oper-
ations are fact-specific in each case. Request-
ing that an employee attempt to schedule
planned medical treatments outside normal
work hours when scheduling them during
work hours would not unduly disrupt the
employer’s operations would not be “reason-
able” or consistent with FMLA’s requirements.

Definition or “Health Care Provider”
(§ 825.118)

FMLA entitles eligible employees to take
leave for a serious health condition (of either
the employee or an immediate family mem-
ber). “Serious health condition” is defined
to include an injury, illness, impairment, or
physical or mental condition involving either
inpatient care or “continuing treatment by
a health care provider.” In addition, FMLA’s
medical certification provisions allow an
employer to request that leave for a serious
health condition “. . .be supported by a certi-
fication issued by the health care provider. .
. of the employee or family member. Section
101(6) of the Act defines “health care provider”
as a doctor of medicine or osteopathy au-
thorized in the State to practice medicine or
surgery (as appropriate) or “any other person
determined by the Secretary [of Labor] to be
capable of providing health care services.”

After reviewing definitions under several
programs, including rules of the U.S. Office
of Personnel Management and Medicare,
DOL developed FMLA’s regulatory definition
of “health care provider” by beginning with
the definition of “physician” under the Fed-
eral Employees’ Compensation Act (5 U.S.C.
8101(2)), which also includes podiatrists, den-
tists, clinical psychologists, optometrists, and
chiropractors (limited to treatment consist-
ing of manual manipulation of the spine to
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correct a subluxation as demonstrated by
X-ray to exist) authorized to practice in the
State and performing within the scope of
their practice as defined under State law,
and by adding nurse practitioners and nurse-
midwives (who provide diagnosis and treat-
ment of certain conditions, especially at
health maintenance organizations and in ru-
ral areas where other health care providers
may not be available) if performing within the
scope of their practice as allowed by State
law. Finally, the definition included Chris-
tian Science Practitioners to reflect the Con-
gressional intent that such practitioners be
included (as expressed in colloquies on the
floors of both the House and Senate, and as
reflected in the Committee report accompa-
nying Title II of FMLA applicable to Federal
civil service employees).

Fifty-seven commenters submitted views
on the regulatory definition of “health care
provider.” Most advocacy groups and various
trade and professional associations viewed
the definition as too restrictive and suggested
that it be expanded to include a broad range
of additional providers of health care and
related services.

Federally Employed Women and the
Women’s Legal Defense Fund noted that
OPM'’s definition for Federal civil service
employees under Title II of FMLA includes
those providers recognized by the Federal
Employee’s Health Benefits Program, and
suggested a similar approach be used by
DOL for Title I. They contended that includ-
ing any providers covered by the employers
health insurance plan avoids confusion as to
whether the services would be reimbursed
and ensures ease of administration.

Alabama Power Company (Balch & Bing-
ham) considered the definition as written too
broad and suggested DOL follow the lead of
the States with FMLA-type laws, confining
the definition to doctors and osteopaths. The
ERISA Industry Committee felt that employ-
ers should not be required to recognize ser-
vice providers not recognized by their health
plans. Burroughs Wellcome Company sug-
gested that Christian Science Practitioners
not be included.

The American Association for Marriage
and Family Therapy, 14 State Associations
for Marriage and Family Therapy, Teton Youth



& Family Services, and the Women'’s Legal
Defense Fund suggested that marriage and
family therapists be included in the defini-
tion. Fourteen organizations (American Board
of Examiners in Clinical Social Work; Cali-
fornia Society for Clinical Social Work; Catho-
lic Charities, Inc.; Council on Social Work
Education; the Maryland, Mississippi, New
Hampshire, New York State, Ohio, Rhode Is-
land, Texas and Utah Chapters of the National
Association of Social Workers; Women’s Le-
gal Defense Fund; and 9 to 5, National As-
sociation of Working Women), the Personnel
Department of the City of Newport News, and
five Members of Congress recommended that
“clinical social workers” be added to the defi-
nition of “health care providers.” In addition,
436 cards/letters (generally uniform in style
and content) were received from practicing
social workers also urging that “clinical so-
cial workers” be added.

The Consortium for Citizens with Disabil-
ities, Epilepsy Foundation of America, and
United Cerebral Palsy Associations suggested
that the regulations include providers of
specialized health-related services for the
disabled, health care providers licensed by
States or accredited by national certification
organizations, a non-exclusive list of types of
providers (whether or not licensed or accred-
ited), and a procedure for applying to DOL to
add “emerging” health care provider services.
The Service Employees International Union
also supported flexibility in the regulations
to include other types of providers of services
as new roles evolve with changes in the health
care system.

The American Academy of Physician
Assistants, Community Legal Services, Inc.,
Equal Rights Advocates, Hospital Council
of Western Pennsylvania, 9 to 5, National
Association of Working Women, and Older
Women'’s League recommended that physi-
cian assistants be included. The National
Acupuncture and Oriental Medicine Alliance
recommended including Acupuncturists and
Oriental Medicine Practitioners. Employee
Assistance Professional Association, Inc.
recommended that Certified Employee As-
sistance Professionals be recognized as “pro-
viders” capable of making determinations
of whether an employee is able to work or
unable to return to work.
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The American Chiropractic Association
and William M. Mercer, Inc. objected to
the parenthetical phrase concerning chiro-
practors that limited treatment to manual
manipulation of the spine to correct a sub-
luxation demonstrated by X-ray to exist. The
American Psychological Association recom-
mended replacing “clinical psychologist” with
“doctorally trained psychologist whose scope
of competence includes clinical activities.”

The American Psychiatric Association sug-
gested that a distinction should be maintained
between doctors of medicine or osteopathy
and non-physician health care professionals,
and that certification for intermittent or re-
duced leave schedules should be accepted
only from doctors of medicine or osteopathy,
not non-physician health care providers. The
Consortium for Citizens with Disabilities, on
the other hand, suggested that the medical
certification form be revised so that it does
not appear that only a medical doctor or
osteopath can sign off on the form.

California Rural Legal Assistance, Inc.,
Equal Rights Advocates, and William M.
Mercer, Inc. recommended that foreign-
certified or foreign-licensed health care pro-
viders should be recognized under FMLA,
to account for the fact that many workers’
parents, spouses or children do not reside in
the U.S. or that such family members may
become ill while abroad. (California Rural
Legal Assistance, Inc. stated that many U.S.
residents rely on Mexican doctors for health
care.)

The law firm of Fisher & Phillips rec-
ommended that DOL delay exercising its
authority to designate health care providers
until there is an opportunity to determine
the impact on the President’s health care
proposal.

After giving careful consideration to the
numerous suggestions for changes in the
definition of “health care provider,” we have
revised the final rule in the following respects.
The definition will be expanded to include any
health care provider that is recognized by the
employer or accepted by the group health plan
(or equivalent program) of the employer. To
the extent that the employers or the em-
ployers’ group health plans recognize any
such individuals for certification of the exist-
ence of a health condition to substantiate a



claim for health care and related services that
are provided, they would be included in the
revised definition of “health care provider” for
purposes of FMLA. Clinical social workers will
also be included because our review reveals
that they are ordinarily authorized to diag-
nose and treat without supervision under
State law. Physician’s assistants are not
included as health care providers under the
regulations because they are ordinarily only
permitted to practice under a doctor’s super-
vision. An employee, however, may receive
treatment by a physician’s assistant or other
health care professional under the super-
vision of a doctor or other health care pro-
vider without first seeing the health care
provider and obtaining a referral. In addi-
tion, any services recognized by the plan
which are furnished as a result of a referral
while under the continuing supervision of a
health care provider would qualify as medi-
cal treatment for purposes of FMLA leave
(see § 825.114(c)(2)()(A)).

Il. Subpart B, §§ 825.200-825.220

Amount of Leave (§ 825.200)

Employers must choose from among four
options a single uniform method for calcu-
lating the 12-month period for determining
“12 workweeks of leave during any 12-month
period.” The choice of options was intended
to give maximum flexibility for ease in ad-
ministering FMLA in conjunction with other
ongoing employer leave plans, given that
some employers establish a “leave year” and
because of State laws that may require a
particular result.

The California Department of Fair Em-
ployment and Housing recommended this
section include cautionary advice to employ-
ers that the availability of options may be
limited by State law (the California Family
Rights Act starts the 12-month period with
the date the employee first uses qualifying
leave). William M. Mercer, Inc. questioned
whether State family leave laws would con-
trol the employer’s administration of FMLA,
and also whether leave accrues under the
backward rolling method on a daily basis.
The State of New York’s Department of Civil
Service and the State of Nevada’s Department
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of Personnel recommended that each agency
or department within a State government
be allowed to select a separate (i.e., different)
12-month period.

The State of South Carolina’s Division of
Human Resource Management, the State of
South Dakota’s Bureau of Personnel, and
the Edison Electric Institute recommended
provisions be added to limit the amount of
FMLA leave available to an employee for the
birth or adoption of a child to a single 12-week
period per event (e.g., under the calendar year
method, an employee who adopts or gives
birth to a child late in the year would not
be entitled to take additional leave in the
second calendar year period because of the
adoption or birth of that child). Similarly,
Cincinnati Gas and Electric Company recom-
mended the final rules prohibit an employee
from receiving 24 weeks of protected leave
for a single FMLA-covered event (e.g., where
the initial 12-week absence ends at the same
time the next annual 12-week allotment be-
gins). (See also the discussion of similar com-
ments received on the section that follows,
§ 825.201.)

The Women'’s Legal Defense Fund recom-
mended that DOL explicitly define the method
rather than allowing employer choices, to pre-
vent manipulation, and suggested the period
be calculated as the 12-month period follow-
ing commencement of an employee’s first
FMLA leave (§ 825.200(b)(3)). If choices are
allowed, they urge that the 12-month period
rolling backward method (paragraph (b)(4)) be
rejected because it curbs employee flexibility
and is confusing to them. The American
Federation of Teachers/National Education
Association concurred with WLDF’s com-
ments. The AFL-CIO and Service Employees
International Union submitted similar views.
(SEIU also suggested clarifying that em-
ployers may not switch methods to deny
employees leave, and that such action would
violate FMLA’s anti-interference provisions.)
The United Paperworkers International Un-
ion suggested that the 12-month period
be calculated by using each individual em-
ployee’s anniversary date, as employees are
not eligible until they have worked for at
least 12 months, and this would prevent em-
ployers from manipulating the 12-month
period to avoid FMLA obligations.



Fisher & Phillips suggested that the regu-
lations refer to the 12-month “rolling period”
as the default method for employers that have
not designated a 12-month period.

The Society for Human Resource Manage-
ment questioned whether the 12-week entitle-
ment was for each separate reason specified
under FMLA (12 weeks for childbirth, plus
12 weeks for a sick parent, plus 12 weeks for
the employee’s serious health condition, etc.,
all in the same 12-month period), or for all
reasons (total for all events in a 12-month
period limited to 12 weeks). This commenter
also questioned whether an employer must
allow an employee to return to work early in
the situation where the employee requested
12 weeks of leave and, three weeks into the
leave, the employee asks to return to work.

Black, McCuskey, Soucers & Arbaugh
stated that employees of employers who se-
lected the calendar year should be entitled to
only five weeks of FMLA leave for the period
between August 5, 1993, and December 31,
1993. The Department cannot agree with this
line of reasoning, which would suggest that
employees of employers who select the cal-
endar year would be entitled to less leave than
other employees. Nor do we believe that Con-
gress intended that an employee be entitled
to one week of leave for each remaining month
of the year after eligibility is established.

The final rule has been clarified in re-
sponse to several of the comments received.
The rule notes that an employer may be un-
able to choose one method from among the
available regulatory options if a particular
method is dictated by a State family leave
law. In this regard, employers operating in
multiple States with differing State family/
medical leave provisions affecting the 12-
month calculation must follow the method
required by the State laws. Absent a conflict
with State law, employers must select a single,
uniform policy covering its entire workforce.
Employers must inform employees of the ap-
plicable method for determining FMLA leave
entitlement when informing employees of
their FMLA rights. If an employer fails to des-
ignate one of the methods, employees will be
allowed to calculate their leave entitlement
under whichever method is most beneficial
to them. The employer in that case would
subsequently be able to designate a choice
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prospectively, but would have to follow the
rule for employers wishing to change to an-
other alternative (i.e., give 60 days notice to
all employees, and employees retain the full
benefit of 12 weeks of leave under whichever
method yields the greatest benefit to employ-
ees during the 60-day transition period).

When determining the amount of FMLA
leave taken, a holiday occurring within a week
of FMLA leave has no effect — the week is
still counted as a week of FMLA leave. If, how-
ever, the employer’s activities temporarily
cease for one or more weeks and employees
generally are not expected to report for work
(e.g., a school that closes two weeks for the
Christmas and New Year holiday or for the
summer vacation; a plant that closes two
weeks for repairs or retooling), the days on
which the employer’s activities have ceased
do not count against an employee’s FMLA
leave entitlement.

The “rolling backward” method is a snap-
shot of the 12-month period that changes
daily (i.e., as each new day is added to the
12-month period, one day from 12-months
ago is eliminated). While many comments
were received opposing this method, it has
been retained as one of the available options
because it is the one method that most liter-
ally tracks the statutory language.

Once the 12-month period is determined,
an employee’s FMLA leave entitlement is lim-
ited to a total of up to 12 workweeks of leave
in that 12-month period for any and all rea-
sons that qualify for taking leave under FMLA.
If an employer selects the calendar year as
the 12-month period, there is no authority
under the statutory language to limit an
employee’s entitlement to a “per event” con-
cept. (This would be akin to saying that if
an employee under the calendar year method
suffered a heart attack in the month of
December, that employee would no longer
qualify, once the new year arrived, to take
FMLA leave for that serious health condition.
We ardently reject this strained interpre-
tation.) The only limitation the Act places on
an employee’s taking FMLA leave in a subse-
quent 12-month period to care for a newborn
or newly-adopted child is that the entitlement
to leave for such purposes expires 12 months
after the date of the birth or placement.

If an employee begins a requested 12-week
leave of absence and, three weeks into the



leave, asks to return to work earlier than
originally planned, the employer is obligated
to promptly restore the employee. An em-
ployee may only take FMLA leave for reasons
that qualify under the Act, and may not be
required to take more leave than is neces-
sary to respond to the need for FMLA leave.
If circumstances change and the employee
no longer has a need for FMLA leave (which
could include a parent’s changed decision not
to stay home with a newborn child as long
as originally planned), the employee’s FMLA
leave is concluded and the employee has an
absolute right under the law to be promptly
restored to his or her original or an equiv-
alent position of employment. This view
does not mean that employees do not also
have obligations to provide notice to the em-
ployer of such changing circumstances. If
an employee’s status changes and the em-
ployee is able to return to work earlier than
anticipated, the employee should give the
employer reasonable advance notice, gen-
erally at least two working days. This is
addressed in § 825.309(c). An employer may
also obtain such information through peri-
odic status reports on the employee’s intent
to return to work.

Conclusion of Leave for Birth or Adoption
(§ 825.201)

Under § 102(a)(2) of FMLA, an employee’s
entitlement to leave for a birth or placement
of a son or daughter “shall expire at the end
of the 12-month period beginning on the date
of such birth or placement” (emphasis added).
This section of the regulations repeated the
statutory terms with the added qualifications
that State law may require, or an employer
may permit, a longer period; any such FMLA
leave, however, must be concluded within this
statutory 12-month period.

The Los Angeles County Metropolitan
Transportation Authority recommended this
section be revised to state clearly that leave
for the birth of a child, or placement of a
child with the employee for adoption or fos-
ter care, must be initiated and completed
within 12 months after the birth or placement.
Nationsbank Corporation (Troutman Sand-
ers) stated that the termination date for an
employee’s entitlement to leave under this
section should occur 12 months after the first
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FMLA leave is taken in connection with
the event, rather than 12 months after the
date of birth or placement, suggesting this
approach would be more consistent with other
regulatory provisions allowing such leave to
begin before the actual date of birth or place-
ment. (Otherwise, they suggest, the 12 weeks
of leave could be spread over a period greater
than the 12-month period provided by FMLA’s
requirements.)

The Employers Association of New Jersey
questioned whether a provision under the New
Jersey law that requires leave to commence
(but it need not conclude) within one year of
the date of birth would prevail over the FMLA.

The Women’s Legal Defense Fund con-
sidered the language in this section of the
regulations too restrictive, suggesting it re-
moves scheduling flexibility for employees.
WLDF suggested replacing “concluded” with
“begun” (which, thus, would read like the
New Jersey law cited above).

The Chamber of Commerce of the USA
suggested modifications that would limit
an employee’s leave entitlement to a single
12-week period for the birth or placement of
a child, to make it clear that an employee is
not entitled to “stack” leave periods in con-
nection with a single birth or placement. The
Association of Washington Cities expressed
similar views.

Our review of the statute and its legisla-
tive history in the context of the comments
received has confirmed our initial views on
this section. The statute clearly states that
the entitlement to leave expires at the end of
one year following the date of birth or place-
ment of the child. Thus, the leave must be
concluded (i.e., completed) within the statu-
tory entitlement period. There is no author-
ity to provide by regulation that the leave need
only begin within the statutory 12-month
period. If a State provision (as is the case in
New Jersey) allows for a longer or more gen-
erous period, the more generous State pro-
vision would prevail but such leave beyond
what FMLA requires would not count as
FMLA leave (see § 401(b) of FMLA, discussed
below in connection with § 825.701 of the
regulations). There is no authority to shorten
the statutory 12-month period under the
regulations where an employee begins leave
for the birth or placement prior to the actual



birth or placement. Nor is there authority
to limit an employee’s entitlement to a “per
event” standard.

Limitation for Spouses Employed by the
Same Employer (§ 825.202)

Section 102(f) of FMLA specifically limits
the total aggregate number of workweeks of
leave to which an “eligible” husband and wife
are both entitled if they work for the same
employer to 12 workweeks of leave (combined
between the two spouses) if the leave is taken
for: (1) the birth of a child; (2) the placement
of a child for adoption or foster care; or (3)
to care for a sick parent. The regulations
specified which FMLA-covered purposes for
taking leave were subject to the special limi-
tation, and gave examples of how the limita-
tion would apply when leave taken during the
12-month period is for both a reason subject
to the limitation and one that is not (leave for
an employee’s own serious health condition,
and “family” leave if it is for care of a spouse,
son, or daughter, is not subject to the statu-
tory limitation).

Twelve comments were received on this
section. Many commenters misunderstood
the relationship under the statute between
leave taken for a reason subject to the com-
bined limit of 12 weeks, and leave taken for
reasons not within the limitation. Several
commenters took issue with the reasoning
for limiting leave entitlements for spouses
employed by the same employer. Two indi-
viduals opposed the limitations as being dis-
criminatory against spouses.

Martin, Pringle, Oliver, Wallace & Swartz
and the Virginia Maryland Delaware Asso-
ciation of Electric Cooperatives both noted
that the regulations provide no guidance
in connection with siblings employed by
the same employer. The Society for Human
Resource Management noted that two em-
ployees living together but not legally mar-
ried can each take 12 weeks for the birth
or placement of a child, and recommended
revising the regulations to provide that the
12-week-total limitation would also apply
where both parents of a child work for the
same employer. The Ohio Public Employer
Labor Relations Association felt that employ-
ers should be able to limit the leave of spouses
for the care of a seriously-ill child for the same
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reason spouses are limited for the birth or
adoption of a child. George Washington Uni-
versity felt that care for a seriously-ill parent
should entitle each spouse to 12 weeks of
FMLA leave. Because FMLA does not cover
care of a parent in-law, the Women Employed
Institute felt that both the husband and wife
should be entitled to 12 weeks of leave in
order to care for their own parent, just as
they are entitled to 12 weeks of leave for their
own illness.

Fisher & Phillips noted that when a fe-
male employee takes leave for the birth of
a child, the leave may have a dual purpose
under FMLA. One purpose relates to the
employee’s own serious health condition
for childbirth and recovery (§ 102(a)(1)(D) of
FMLA). The other relates to the birth and care
of a newborn child (§ 102(a)(1)(A) of FMLA).
They recommended revising the rule to state
that such “dual purpose” leave would always
be treated as being subject to the limitation
for purposes of the husband taking FMLA
leave. Fisher & Phillips suggested further that
the reference in the Act to “parent” must be
an error, that the word “child” must have been
intended (recommending such a revision be
made through regulatory interpretation).

According to the legislative history, the
limitation on leave taken by spouses who work
for same employer is intended to eliminate
any employer incentive to refuse to hire mar-
ried couples. Itis our view that the statutory
provisions must be interpreted literally, and
we do not agree that the legislative result is
an error that should be altered by regulation.
DOL lacks the authority to either add to,
or subtract from, the circumstances that are
subject to the statutory limitation for spouses
who work for the same employer. The ex-
amples given in the regulation have been clari-
fied in an effort to reduce the confusion that
is apparent from the comments received on
this section of the regulations. With respect
to the comment by Fisher & Phillips on “dual
purpose” leave, FMLA lacks any “dual pur-
pose” concept. Further, the statutory limita-
tion must be applied literally, and only to leave
that is taken for a purpose that is expressly
subject to the limitation. Clearly there is a
period of disability following the birth of a
child, as explicitly recognized under State
pregnancy disability laws. Disability leave



recognized under such State laws for the birth
of a child would also be considered FMLA
leave for a serious health condition. Such
leave, for one’s own serious health condition,
is not subject to the limitation for spouses
who work for the same employer. Nor does
the limitation apply to unmarried parents or
to siblings employed by the same employer.
The regulations have been clarified in re-
sponse to the comments received.

Intermittent and Reduced Leave Schedules
(§ 825.203)

FMLA permits eligible employees to take
leave “intermittently or on a reduced leave
schedule” under certain conditions. Inter-
mittent leave is not available for the birth or
adoption of a child unless the employee and
employer agree otherwise. Subject to com-
pliance with FMLA’s “notice” and medical
certification provisions, and the right of an
employer to transfer an employee temporarily
to an alternative position with equivalent
pay and benefits that better accommodates
recurring periods of leave, leave for a serious
health condition (either the employee’s or
family member’s) may be taken intermittently
or on a reduced leave schedule when medi-
cally necessary.

The Women’s Legal Defense Fund and
the Service Employees International Union
commented that intermittent leave should
be permitted to accomplish a placement for
adoption or for foster care prior to the actual
placement without requiring the agreement
of the employer. Section 825.112(d) of the
Interim Final Rule provides for the taking
of FMLA leave for purposes of adoption or
foster care prior to the actual placement in
situations when the employee may be re-
quired to attend counselling sessions, appear
in court, etc. Unlike the circumstances in
§ 825.112(c) which provide for an expectant
mother to take leave prior to the birth of a
child for prenatal care or for her own condi-
tion, both of which are specifically identified
as being a serious health condition, place-
ment for adoption or foster care is not so iden-
tified. To provide intermittent leave without
the employer’s agreement prior to the actual
placement would be contrary to the language
contained in § 102(b)(1) of the statute, “In
General. — Leave under subparagraph (A)
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(birth of a child) or (B) (placement for adoption
of foster care) of subsection (a)(1) shall not
be taken by an employee intermittently or
on a reduced leave schedule unless the em-
ployee and the employer of the employee
agree otherwise.” We are unable to make the
suggested change in the Final Rule.

Fifteen commenters, including public
employers, public utilities, educators, health
care industry employers and manufacturers
urged that the taking of intermittent leave
in increments of one hour or less was too
burdensome. Many recommended that leave
taken intermittently should be limited to half-
days (four hours) or full days as a minimum.
The legislative history provides that only the
time actually taken is charged against the
employee’s entitlement (Senate Committee
on Labor and Human Resources (S. 5), Re-
port 103-3, January 27, 1993, pp. 27 & 29).
Otherwise, the statute and the legislative
history are silent regarding increments of
time related to intermittent leave. In provid-
ing guidance on this issue in the Interim Fi-
nal Rule, it seemed appropriate to relate the
increments of leave to the employer's own
recordkeeping system in accounting for other
forms of leave or absences. Section 825.203(d)
tracks that decision and provides that the
employer’s established recordkeeping system
controls with regard to increments of FMLA
leave of less than one hour. (The employer
may not require leave to be taken in incre-
ments of more than one hour.) The guidance
in the Interim Final Rule continues to be
appropriate; otherwise employees could be
required to take leave in amounts greater than
necessary, thereby eroding the 12-week leave
entitlement unnecessarily. The Final Rule will
contain the same guidance; however, this sec-
tion will be clarified to provide explicitly that
the phrase “one hour or less” is dispositive.

Five commenters expressed concern that
an employee taking intermittent leave could
spread the 12-week leave entitlement over an
extended period, up to the full 12 month leave
period. The Equal Employment Advisory
Council suggests that the amount of inter-
mittent leave available be limited to four
weeks of the 12 week total available in any
12 months. The Kennedy Memorial Hospitals
suggests that a limit of six months be placed
on the period over which intermittent leave



can be extended. The Koehler Manufacturing
Company suggests that employees request-
ing intermittent leave should be eligible for
a shorter time period. Care Providers of Min-
nesota point out there is no statutory prohi-
bition for reasonably limiting the period of
time for intermittent leave.

The statute makes no provision for limit-
ing the time period over which an employee
may take leave intermittently or on a reduced
leave schedule. To the contrary, § 102(b)(1)
of the statute provides that the taking of such
leave “. . .shall not result in a reduction in
the total amount of leave to which the em-
ployee is entitled under subsection (a) beyond
the amount of leave actually taken.” After due
consideration, the Department finds that
making such a change would be contrary to
the statute and the intent of Congress.

Blue Cross and Blue Shield of Texas,
Inc. asks if due to a medical certification an
employee is limited to working eight hours
per day, and thus is unable to work man-
datory overtime hours, may the employee be
subject to disciplinary action or may the
employer charge the unworked overtime to
the employee’s FMLA leave entitlement. The
question to be answered would be whether
the employer’s policy requires the taking of
other forms of leave (i.e., vacation or sick
leave) to cover unworked overtime. The tak-
ing of FMLA leave is predicated on the
employee’s normal workweek (see § 825.205
of the Interim Final Rule). The definition of
reduced leave schedule in § 101(9) of the
statute speaks of usual number of hours per
workweek, or hours per workday (emphasis
added). If the employee’s usual or normal
workweek is greater than 40 hours or work-
day is greater than eight hours, the days or
hours the employee does not work may be
charged against the FMLA leave entitlement
if the absence is for an FMLA qualifying rea-
son. If, however, the overtime is assigned/
required on an “as needed” basis, not a part
of the employee’s usual or normal work time,
or is voluntary, the unworked overtime may
not be charged to the employee’s FMLA leave
entitlement. The employee is not subject to
disciplinary action for being unable to work
overtime as a result of limitations contained
in a medical certification obtained for pur-
poses of FMLA.
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The law firm of Sommer and Barnard
urges that an employee be required to fur-
nish evidence satisfactory to the employer
that periods of intermittent leave requested
for birth or placement of a child before the
actual birth or placement will be used for
the required reason, and that all the leave
requested/approved will be devoted to the
purposes for which the employee was eligi-
ble for such leave. The Final Rule has been
amended in § 825.113(d) to permit an em-
ployer to require reasonable documentation
of a family relationship for purposes of FMLA
leave. It would be unreasonable, however, to
expect an employee to predict with any pre-
cision the amount of leave that will be required
in conjunction with a birth or placement when
time spent in these activities is largely out-
side the employee’s control (e.g., attorneys,
doctors, the courts, social workers, etc.). The
possibility, moreover, that employees would
lie to their employer and not use leave for the
purposes indicated is not unique to leave
taken prior to the birth or placement for adop-
tion or foster care. Such fraud should be
treated like any other fraud in connection with
leave. See also § 825.312(g). In any event,
employer permission is required for an em-
ployee to take intermittent FMLA leave for
birth (other than medically-necessary leave)
or placement for adoption or foster care. Con-
sequently, the suggested change will not be
made.

Massmutual Life Insurance Company rec-
ommends that reduced schedule leave and
intermittent leave for personal medical leave
should be limited solely to those times which
are scheduled for treatment, recovery from
treatment or recovery from illness. The defi-
nition of leave which may be taken intermit-
tently or on a reduced leave schedule basis
for an employee’s own serious condition or
the serious health condition of an imme-
diate family member has been changed in
§ 825.203 of the Final Rule to incorporate
this suggestion. The employee will also be
entitled to take leave intermittently or on a
reduced leave schedule for periods of disabil-
ity due to a chronic serious health condition
or to provide needed care for an immediate
family member with a serious health condi-
tion, including psychological care when such
care would prove beneficial to the patient.



Temporary Transfers to Alternative Positions
(§ 825.204)

If an employee needs to take intermittent
leave (e.g., for medical treatment) or leave
on a reduced leave schedule, the employer
may temporarily transfer the employee to an
available alternative position for which the
employee is qualified and which better accom-
modates recurring periods of leave than the
employee’s regular position. The alternative
position must have equivalent pay and ben-
efits; it need not have equivalent duties. The
conditions of a temporary transfer may not
violate any applicable collective bargaining
agreement containing higher standards or
more generous provisions for employees than
those required by FMLA, and employers must
observe any other applicable standards un-
der Federal or State laws (e.g., the ADA).

As the legislative history explains, this
provision was intended to give greater staff-
ing flexibility to employers by enabling them
temporarily to transfer employees who need
intermittent leave or leave on a reduced leave
schedule to positions more suitable for re-
curring periods of leave. At the same time, it
ensures that employees will not be penalized
for their need for leave by requiring that they
receive equivalent pay and benefits during the
temporary transfer. Congress anticipated
that a reduced leave schedule would often be
perceived as desirable by employers who
would prefer to retain a trained and experi-
enced employee part-time for the weeks that
the employee is on leave rather than hire a
full-time temporary replacement.

The Women Employed Institute and
Women’s Legal Defense Fund suggested revi-
sions to the regulations to clarify that tempo-
rary transfers should last only as long as an
employee needs to take leave intermittently
or on a reduced leave schedule; once the
leave need ends, the employer must then
restore the employee to his or her original or
an equivalent position.

Kaiser Permanente questioned whether
an employer could provide “pay in lieu of
benefits” if that is the general practice for
employees who work less than 20 hours per
week. William M. Mercer, Inc. asked if, when
a full-time employee is temporarily transferred
to a part-time reduced leave schedule, and
part-time employees ordinarily have either
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reduced health care coverage or pay higher
premiums, can the transferred employee’s
benefits be similarly reduced? Van Hoy,
Reutlinger & Taylor noted that an employer
is required to maintain the employee’s full-
time benefits (e.g., life and disability insur-
ance) while the employee is working part-time
on intermittent leave but questioned, where
such policies are based on pay, whether the
employer may reduce such benefits — if not,
the regulations should contain a stronger
warning so employers do not inadvertently
reduce such benefits. The University of
California asked for clarification of whether
only health benefits are required to be main-
tained for employees who take FMLA leave,
whether they are on full leave, reduced leave
schedule, intermittent leave, or while in an
alternative position. The ERISA Industry
Committee requested additional clarification
on the treatment of annual bonuses, particu-
larly whether they may be prorated for time
on leave (a pro rata reduction would impact
the calculation of other benefits).

An employee may not be required to take
more leave than is necessary to satisfy the
employee’s need for FMLA leave. If a full-time
employee switches to a part-time or reduced
leave schedule under FMLA, the employee
must continue to receive the same (full) level
of benefits which the employee enjoyed be-
fore starting the FMLA leave, and may not be
required to pay more to maintain that same
level of benefits enjoyed prior to the start of
the FMLA reduced leave schedule, regardless
of any employer policy applicable to its part-
time employees that would suggest a differ-
ent result. To permit otherwise would result
in the employee not receiving equivalent pay
and benefits as required by FMLA. An em-
ployer may only proportionately reduce the
kinds of benefits that are computed on the
basis of the number of hours worked during
the period, e.g., vacation or sick leave, insur-
ance or other benefits that are determined by
the amount of earnings. Once an employee’s
need for a reduced leave schedule under
FMLA has ended, the employer must restore
that employee to his or her original position
or to a position that is equivalent to the origi-
nal position (with equivalent benefits, pay,
etc.). An employer may not transfer an em-
ployee to an alternative position in order to



discourage the employee from taking the
leave or otherwise create a hardship for the
employee (e.g., transfer to the “graveyard”
shift; assigning an administrative employee
to perform laborer’s work; reassigning a head-
quarters staff employee to a remote branch
site, etc.). This section has been so clarified.
The relationship between FMLA’s provisions
and collective bargaining agreements con-
taining greater employee rights or more gen-
erous provisions for employees is discussed
in § 825.700.

Determining the Amount of Intermittent/
Reduced Leave (§ 825.205)

Only the amount of leave actually taken
while on an intermittent or reduced leave
schedule may be charged as FMLA leave. This
means, for example, that if a full-time em-
ployee who normally worked eight-hour days
switched to a half-time (four hours per day)
reduced leave schedule, only 42 week of FMLA
leave could be charged each week (and, at
that rate, it would take 24 weeks to exhaust
the employee’s FMLA leave entitlement if
no other FMLA leave were taken during the
12-month period). For employees working
part-time or variable hours, the amount of
leave entitlement is determined on a propor-
tional basis by comparing the new schedule
(after starting FMLA leave) to the normal
schedule (before starting FMLA leave). If an
employee’s schedule varies week-to-week, a
weekly average over the 12 weeks prior to
starting FMLA leave is used for establishing
the “normal” schedule.

California Rural Legal Assistance, Inc.
suggested that the regulations make clear that
FMLA leave may not be charged during a week
when work would not otherwise be available.
The Society for Human Resource Management
questioned how a week of FMLA leave would
be counted for employees who work seven
days and then are off for seven days.

An employee’s FMLA leave entitlement
may only be reduced for time which the em-
ployee would otherwise be required to report
for duty, but for the taking of the leave. If the
employee is not scheduled to report for work,
the time period involved may not be counted
as FMLA leave. See § 825.200(f).

The American Compensation Association
was not clear on how to calculate the pro rata
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depletion of FMLA leave time for an employee
presently on a reduced leave schedule due to
a disability who needs intermittent leave, per-
haps one day per week, and asked if it would
be based on the pre-disability schedule or the
current work schedule. Chicagoland Cham-
ber of Commerce expressed concern that this
section might be construed to allow an ex-
empt employee who normally works more
than 40 hours per week to receive FMLA leave
on an intermittent or reduced leave schedule
basis in excess of his or her 12-week enti-
tlement, suggesting the greatest number of
hours any employee should be entitled to
receive for intermittent or reduced leave sche-
dule purposes is 480 (12 weeks x 40 hours).
The Chamber of Commerce of the USA sug-
gested the regulation make clear that the
12-week average rule is applied only if an
employee’s normal schedule fluctuates, and
not if it fluctuates due to overtime hours of
work.

Section 102 of FMLA states that an eli-
gible employee is entitled to “a total of 12
workweeks of leave” during the 12-month
period. The statute uses the “workweek”
as the basis for leave entitlement, and an
employee’s normal “workweek” prior to the
start of FMLA leave is the controlling factor
for determining how much leave an employee
uses when switching to a reduced leave sched-
ule. Nothing in the Act or it’s legislative his-
tory suggests that the maximum amount of
leave available to an employee is 480 hours.
If an employee’s normal workweek exceeds
40 hours, the calculation of total FMLA leave
available for pro rata reduction of total leave
entitlement during intermittent leave or re-
duced leave schedules should be based on
the employee’s normal workweek — even if it
exceeds 40 hours.

If an employee with a disability has al-
ready switched to a permanently reduced
work schedule for reasons other than FMLA,
and needs leave on an intermittent basis, the
hours worked under the current schedule
would be used for making the calculation as
provided in § 825.205(c).

“541"” Exemption (§ 825.206)

FMLA leave may be unpaid. Section 102(c)
of FMLA expressly provides that where an
employee is otherwise exempt from the Fair



Labor Standards Act’s (FLSA) requirements
for payment of minimum wage and overtime
compensation for hours worked over 40 per
week (the exemption for “executive, adminis-
trative, and professional” employees under
FLSA § 13(a)(1)), compliance by an employer
with FMLA'’s requirement to provide unpaid
leave shall not affect the exempt status of the
employee under the FLSA exemption and its
regulations (29 CFR Part 54 1). Thus, employ-
ers can “dock” the pay of otherwise-exempt,
salaried employees for FMLA leave taken
for partial day absences. If an FLSA-exempt
employee needs to work a reduced leave
schedule under FMLA, the employer may de-
duct from the employee’s salary partial-day
absences for any hours taken as intermittent
or reduced schedule FMLA leave within the
workweek without causing loss of the em-
ployee’s exempt status under 29 CFR Part
541. By operation of the statute (FMLA), this
exception to the FLSA “salary basis” rule ex-
tends only to leave which qualifies as FMLA
leave (i.e., FMLA-eligible employees, working
for FMLA-covered employers, who take FMLA
leave only for reasons which qualify as FMLA
leave).

Twenty comments were received on this
provision. Many commenters complained that
the tension between FMLA’s requirement to
grant unpaid leave and FLSA’s “salary basis”
rule prohibiting partial-day deductions from
pay for FLSA-exempt employees discourages
employers from maintaining more generous
family leave policies that were in effect prior
to FMLA, or from extending FMLA leave rights
to non-covered or non-eligible employees,
because of the risk of jeopardizing the exempt
status of entire classes of employees. The
Personnel Department of Whatcom County,
Washington, noted the inequitable result un-
der the rule that causes non-exempt employ-
ees to obtain a “better package” under FMLA
than exempt employees do. In contrast, the
Service Employees International Union stated
it would have been inappropriate for DOL
to expand FMLA’s exception to the FLSA
“salary basis” test beyond the use of FMLA-
qualified leave. The United Food and Com-
mercial Workers International Union opposed
allowing even FMLA-required deductions from
an employee’s salary without affecting the
employee’s qualifications for exemption un-
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der the FLSA because it permits the employer
to reduce an employee’s wages for hourly leave
without having to grant overtime pay for hours
over 40 per week. Van Hoy, Reutlinger &
Taylor recommended that the final rule also
address how employers treat salaried but
non-exempt employees who are paid on the
“fluctuating workweek” method for payment
of half-time overtime compensation when
FMLA leave results in fewer than 40 hours
being worked in the workweek.

An employee subject to FLSA’s overtime
requirements who is paid on a salary basis
and whose work hours fluctuate each week
may be paid overtime compensation under
the “fluctuating workweek” method of pay-
ment described in 29 CFR § 778.114. Where
the employee and employer mutually agree
that the salary amount will compensate the
employee for all straight-time earnings for
whatever hours are worked in the week,
whether few or many, payment of extra com-
pensation, in addition to the salary, for all
overtime hours worked at one-half the “reg-
ular rate” will meet FLSA’s overtime com-
pensation requirements. Because the salary
covers “straight-time” compensation for how-
ever many hours are worked in the workweek,
the employee’s “regular rate” varies each week
(determined by dividing the salary by the
number of hours worked each week). Payment
for the overtime hours at one-half the rate
computed each week, in addition to the sal-
ary, results in payment of time-and-one-half
the regular rate for all overtime hours worked
each week. The “fluctuating workweek”
method of payment for overtime hours may
not be used unless the salary amount is
enough to yield average hourly straight-time
earnings in excess of the statutory minimum
wage for each hour worked in the weeks when
the employee works the greatest number of
hours. Typically, it is mutually agreed by the
parties under these types of salary arrange-
ments that the salary will be paid as straight-
time compensation for however many or
few hours are worked, long weeks as well as
short weeks, under the circumstances of the
employment arrangement as a whole.

Therefore, because payment of the
agreed-upon salary is required in each short
workweek as a prerequisite for payment
of overtime compensation on a “fluctuating



workweek” basis, employers may not dock the
salary of an employee paid on this basis who
takes FMLA leave intermittently or on a re-
duced leave schedule without abandoning
the “fluctuating workweek” overtime formula.
An employer may either continue paying such
an employee the agreed-upon salary in any
week in which any work is performed during
the employee’s FMLA leave period, or may
choose to convert the employee to an hourly
basis of payment, with payment of proper
time-and-one-half the hourly rate for any
overtime hours worked during the period of
the condition for which FMLA leave is needed
intermittently or on a reduced leave sched-
ule basis, and later restore the salary basis
of payment after the employee’s need for in-
termittent or reduced schedule FMLA leave
has concluded. If an employer chooses to
follow this exception from the fluctuating
workweek method of overtime payment, it
must do so uniformly for all employees paid
on a fluctuating workweek basis who take
FMLA leave intermittently or on a reduced
leave schedule, and may not do so for em-
ployees taking leave under circumstances not
covered by FMLA. The final rule has been
clarified to reflect this policy.

While the Department recognizes the view,
as some commenters noted, that a tension
exists between partial-day docking under
the FLSA “salary basis” rule and the intent of
FMLA to encourage more generous family and
medical leave policies, we are constrained by
the literal language of the statutory terms to
adhere to the policy set forth in the Interim
Final Rule. By operation of FMLA, the statu-
tory exception to the FLSA 541 exemption’s
“salary basis” rule extends only to leave quali-
fying as FMLA leave that is taken by FMLA-
eligible employees employed by FMLA-covered
employers. No further revisions are made in
this section.

Paid or Unpaid Leave (§ 825.207)

FMLA requires unpaid leave, generally.
If an employer provides paid leave of fewer
than the 12 workweeks required by FMLA,
the additional weeks necessary to attain 12
workweeks of leave in the 12-month period
may be unpaid. FMLA also provides for sub-
stituting appropriate paid leave for the un-
paid leave required by the Act. An employee
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may elect, or an employer may require the
employee, to substitute any of the employee’s
accrued paid vacation leave, personal leave,
or family leave if it is: (1) for the birth of a
child, and to care for such child; (2) for place-
ment of a child with the employee for adop-
tion or foster care, and to care for such child;
or, (3) to care for the employee’s spouse, child,
or parent, if the spouse, child or parent has a
serious health condition. The legislative his-
tory explains that “family leave” as used here
in FMLA refers to paid leave provided by the
employer “. . .covering the particular circum-
stances for which the employee is seeking
leave under [FMLA for birth or adoption of a
child, or for the serious health condition of
an immediate family member]. . .” (emphasis
added). Based on this legislative history, the
regulations similarly included a limitation that
family leave may only be substituted “under
circumstances permitted by the employer’'s
family leave plan” (§ 825.207(b)).

In addition, the employee may elect, or
the employer may require the employee, to
substitute any of the employee’s accrued paid
vacation leave, personal leave, or medical or
sick leave for FMLA leave taken for the seri-
ous health condition of an immediate family
member (spouse, child, or parent) or for the
employee’s own serious health condition that
makes the employee unable to work, except
that an employer is not required to provide
paid sick leave or paid medical leave “in any
situation in which the employer would not
normally provide any such paid leave.” (FMLA
§§ 102(d)(2)(A) & (B).)

These substitution provisions are in-
tended to allow for the specified paid leaves
that have accrued but have not yet been taken
by an employee to be substituted for the un-
paid leave required under FMLA, in order to
mitigate the financial impact of wage loss due
to family and temporary medical leaves. The
substitution provisions assure that an em-
ployee is entitled to the benefits of applicable
paid leave, plus any remaining leave time
made available by FMLA on an unpaid basis.

The State of Oregon’s Bureau of Labor
and Industries asked for clarification of
whether the employee or the employer had
the prerogative or control over the decision
to substitute paid leave for FMLA leave. Som-
mer & Barnard suggested additional guid-



ance was needed on employee substitu-
tion where the employer does not require it.
The California Department of Fair Employ-
ment and Housing recommended the rule
clearly state that employees have the right to
substitute paid vacation during FMLA leave,
and suggested further amendments to allow
employers to require certification for FMLA
leave where an employee desires to use paid
vacation leave. The California Teamsters
Public Affairs Council opposed permitting an
employer to force an employee to use paid
vacation or personal leave during FMLA leave
absent a specific request from the employee
to substitute such paid leave. The Equal
Employment Advisory Council suggested the
regulations allow employers to restrict sub-
stitution of paid vacation if the employer
policy normally restricts vacations to certain
times during the year. Chevron and the Ameri-
can Apparel Manufacturers Association, Inc.
stated that paid leave should only be permit-
ted at the employer’s option (or discretion).
Cincinnati Gas & Electric Company suggested
that paid leave should be available for sub-
stitution only under the rules of the plan
which established the paid time off.

FMLA’s substitution language provides
that “. . .an eligible employee may elect, or an
employer may require the employee, to sub-
stitute any of the. . .” appropriate paid leave
for any part of the 12-week period of FMLA
leave. Under these terms, if an employee does
not elect to substitute appropriate paid leave
when requesting FMLA leave, the employer
has the right to require that the employee do
so. An employee always has the right to re-
quest, in the first instance, that appropriate
paid leave be substituted. There are no limi-
tations, however, on the employee’s right to
elect to substitute accrued paid vacation or
personal leave for qualifying FMLA leave, and
the employer may not limit the timing during
the year in which paid vacation may be sub-
stituted for FMLA-qualifying absences or im-
pose other limitations. If the employee does
not initially request substitution of appropri-
ate paid leave, the employer retains the right
to require it. An employer may not override
an employee’s initial election to substitute
appropriate paid leave for FMLA leave, nor
place any other limitations on its use (e.g.,
minimum of full days or weeks at a time, etc.).
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At the same time, in the absence of other lim-
iting factors (such as a State law or an appli-
cable collective bargaining agreement), where
an employee does not elect substitution of
appropriate paid leave, the employee must
nevertheless accept the employer’s decision
to require it, even where the employee would
desire a different result. The regulations have
been clarified to address these principles.

The Women'’s Legal Defense Fund, 9 to 5,
National Association of Working Women, AFL-
CIO, Food & Allied Service Trades, Interna-
tional Brotherhood of Teamsters, and Service
Employees International Union opposed what
they perceived as unwarranted regulatory
restrictions on the ability to substitute paid
“family leave” under FMLA, and recommended
deletion of the restrictive language. We have
revised the language in § 82S.207(b) to track
the language of the legislative history, which
explains the meaning of “family leave” in this
context. The effect of the revision, however,
is the same result as under the terms of the
Interim Final Rule.

Sixteen comments raised concerns over
the relationship and interaction between
FMLA leave and absences caused by on-
the-job, workers’ compensation injuries, and
requested further guidance. The Women
Employed Institute and the Women’s Legal
Defense Fund argued that workers’ compen-
sation cannot be substituted as paid leave
for FMLA leave, even if such payments are
proxies for lost wages. Many employer com-
menters argued alternatively that employers
should not only be allowed to count the
workers’ compensation absence as FMLA
leave, but they should continue to be allowed
to exercise their rights under workers’ com-
pensation laws to require an employee to
return to work at restricted or “light” duty.
The Employers Association of Western Mas-
sachusetts, Inc. requested clarification of
whether insured disability plans and self-
insured disability plans are similarly con-
sidered a form of “accrued paid leave” under
FMLA.

An employee who incurs a work-related
illness or injury elects whether to receive paid
leave from the employer or worker’s compen-
sation benefits. An employee cannot receive
both. Therefore, where a work-related illness
or injury also causes a “serious health condi-



tion that makes the employee unable to per-
form the functions of the position of such
employee” within the meaning of FMLA, and
the employee has elected to receive worker’s
compensation benefits, an employer cannot
require the employee to substitute, under
FMLA, any paid vacation or other leave dur-
ing the absence that is covered by payments
from the State workers’ compensation fund.
Similarly, an employee cannot elect to receive
both worker’s compensation and paid leave
benefits. Such an absence can count, how-
ever, against an employee’s FMLA leave en-
titlement if it is properly designated at the
beginning of the absence as required by these
regulations. Neither the statute nor its legis-
lative history suggests that time absent from
work for work-related accidents should not
run concurrently for purposes of FMLA and
the State workers’ compensation laws (pro-
vided the illness or injury also meets FMLA’ s
definition of “serious health condition”). In-
deed, FMLA'’s legislative history suggests that
the Congress contemplated this result — in
describing the intended meaning of “serious
health condition,” the Committee reports re-
fer to “injuries caused by serious accidents
on or off the job” (among other examples).
On the other hand, payments from a State
workers’ compensation fund are not benefits
provided by the employer, nor are they a form
of “paid leave” provided by the employer for
purposes of FMLA’s substitution provisions.
While the time absent from work can simul-
taneously count under both FMLA and State
workers’ compensation programs, payments
provided by State workers’ compensation
funds are not considered “accrued paid medi-
cal or sick leave” within the meaning of FMLA.
In addition, when an employee is receiving
payments from the State workers’ compen-
sation fund, the employee may not elect, nor
may the employer require the employee, to
exhaust any form of paid leave provided by
the employer during any portion of the ab-
sence covered by the workers’ compensation
payments. Payments provided under other
types of plans covering temporary disabilities
(whether provided voluntarily through insur-
ance or under a self-insured plan, or required
to meet State-mandated disability provisions
(e.g., pregnancy disability laws)) are to be
treated similarly under FMLA — the time may

44

be charged against an employee’s FMLA leave
entitlement (provided employees are properly
notified of the designation at the commence-
ment of the absence and any group health
benefits are maintained by the employer as
if the employee had continued to work, as
required by these regulations). But an em-
ployee’s receipt of such payments precludes
the employee from electing, and prohibits the
employer from requiring, substitution of any
form of accrued paid leave for any part of the
absence covered by such payments.

As will be discussed in further detail in
connection with § 825.702, an employer is
precluded from requiring an employee to
return to work prematurely in a “light duty”
assignment, instead of taking FMLA leave,
if the employee remains unable to perform
any one or more of the essential functions of
the original position and the employee has
not yet exhausted his or her full FMLA leave
entitlement in the 12-month period. The ref-
erence point for determining an employee’s
essential job functions is the position held by
the employee when the need for FMLA leave
arises, i.e., when the employee’s notice of the
need for leave is given or leave commences,
whichever is earlier. An employer may not
modify a job to eliminate essential job func-
tions in an effort to deny an employee his or
her FMLA leave rights. On the other hand,
FMLA does not prevent the continuation of
lawful policies under State workers’ compen-
sation programs that discontinue wage re-
placement payments if and when an employee
refuses to accept a medically-approved light
duty assignment. In such a case, the em-
ployee may continue on FMLA leave where
the employee cannot perform anyone or
more of the essential functions of the em-
ployee’s former position, and the employee
would have the right to elect to substitute
appropriate paid leave, or continue on un-
paid FMLA leave, until the employee has
exhausted his or her 12-week FMLA leave
entitlement in the 12-month period. The reg-
ulations are clarified in response to these com-
ments to address absences covered by State
workers’ compensation laws.

The Chamber of Commerce of the USA
stated that employers should be able to draft
paid leave policies expansively or restrictively,
and if an employee is unable to use paid leave,



the leave will be unpaid. The National Res-
taurant Association similarly suggested that
any substituted paid leave must be taken in
accordance with the employer’s paid leave
policies. Fisher & Phillips considered the regu-
lations contradictory and inconsistent with
FMLA, because they allow employees to sub-
stitute paid vacation or personal leave for
unpaid FMLA leave while prohibiting employ-
ers from imposing any limitations, yet also
state that employees may be required to com-
ply with requirements of the employer’s leave
plan. Fisher & Phillips suggested that all of
an employer’s normal restrictions on the use
of paid leave should continue to apply when
paid leave is substituted for FMLA leave, be-
cause FMLA does not require the use of paid
leave. Sommer & Barnard and Fisher &
Phillips also objected to § 825.207(g), which
restricts an employer’s ability to request no-
tice and certification for FMLA leave where
the employee substitutes paid leave and the
employer’s normal leave policies do not re-
quire notice or certification (the employee may
only be required under the Interim Final Rule
to comply with the less-stringent require-
ments of an employer’s plan, and not any
more stringent notice or certification require-
ments of FMLA, unless the paid leave period
is followed by unpaid FMLA leave). These two
commenters and United HealthCare Corpo-
ration suggested employers be allowed to deny
FMLA leave unless FMLA’s notice and certi-
fication requirements are met, whether the
leave is unpaid or substituted paid leave, to
assure employers of their statutory rights and
avoid confusion for employees. The Univer-
sity of California asked that DOL clarify how
the employer confirms that requested time
off to care for an ill family member or for per-
sonal illness qualifies as FMLA leave if the
employer cannot confirm the request by ask-
ing for medical certification.

In response to the comments, this sec-
tion is clarified. When paid leave is substi-
tuted for unpaid FMLA leave, and an employer
has less stringent procedural requirements
for taking that kind of leave than those of
FMLA, only those less stringent requirements
may be applied. An employee who complies
with the employer’s less stringent leave plan
requirements in such cases may not have
leave for an FMLA purpose delayed or denied
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on the grounds that the employee failed to
comply with stricter requirements of FMLA.
However, where accrued paid vacation or per-
sonal leave is substituted for unpaid FMLA
leave for a serious health condition, an em-
ployee may be required to comply with any
less stringent medical certification require-
ments of the employer’s sick leave program.
Appropriate revisions have been made in
the notice and certification provisions of
§§ 825.302(g), 825.305(e), and 825.306(c).
An employer of course may make revisions
to its leave program to require notice or
certification that corresponds to FMLA re-
quirements, or may treat paid and unpaid
leave differently, provided the program is not
amended in a discriminatory manner that
treats employees on FMLA leave differently
from other, similarly situated, employees.
The State of Nevada’s Department of
Personnel recommended the regulations be
revised to allow substitution of compensatory
time-off for unpaid FMLA leave. The Town of
Normal (Illinois) suggested the employer
should be able to require an employee to take
compensatory time for FMLA leave. Montgom-
ery County (Maryland) recommended that
DOL’s interpretative ruling that prohibits
employers from using compensatory time as
FMLA leave be included in the regulations.
The use of compensatory time off is
severely restricted under the Fair Labor Stan-
dards Act (FLSA) in ways that are incom-
patible with FMLA’s substitution provisions.
First, “comp” time is not a form of accrued
paid leave mentioned in the FMLA or legis-
lative history for purposes of substitution. It
is also not a benefit provided by the employer.
Rather, it is an alternative form for paying
public employees (only) for overtime hours
worked. The public employee’s “comp time
bank” is not the property of the employer to
control, but rather belongs to the employee.
If a public employee terminates employment,
any unused comp time must be “cashed out.”
Thus, FMLA'’s provisions allowing an employer
to unilaterally require substitution would con-
flict with FLSA’s rules on public employees’
use of comp time only pursuant to an agree-
ment or understanding between the employer
and the employee (or the employee’s repre-
sentative) reached before the performance of
the work. A public employee who has accrued



comp time off must also be permitted to
use the time “within a reasonable period
after making the request if the use of com-
pensatory time does not unduly disrupt
the operations of the public agency” (FLSA
§ 7(0), emphasis added). To the extent that
the conditions under which an employee
may take comp time off are contained in an
agreement or understanding, the terms of
the agreement or understanding govern the
meaning of “reasonable period” (29 CFR
§ 553.25). An agency may turn down an
employee’s request for comp time off under
FLSA if it would be unduly disruptive to the
agency’s operations. The employer’s right to
control an employee’s use of comp time, in-
cluding authority to decline a request for
its use, would simply be inconsistent with
FMLA’s provision authorizing the employee
to elect to substitute paid leave (without quali-
fication as to whether the time taken would
be unduly disruptive). While a public em-
ployee may certainly request the use of comp
time under FLSA for an FMLA-qualifying
absence, the employer may not simulta-
neously charge the FLSA comp time hours
taken against the employee’s separate FMLA
leave entitlement. To do so would amount to
charging (debiting) two separate entitlements
for a single absence. Accordingly, public em-
ployers may not use their employees’ FLSA
“comp time” banks as a form of “accrued
paid leave” for purposes of substitution un-
der FMLA, and this section is so revised.

Designating Paid Leave as FMLA Leave
(§ 825.208)

This section of the Interim Final Rule
placed responsibility on the employer to des-
ignate all FMLA leave taken, whether paid or
unpaid, as FMLA-qualifying, based on infor-
mation obtained directly from the employee.
Because employees may not spontaneously
explain the reasons for taking their accrued
paid vacation or personal leave, the regula-
tions allowed employees to request to use their
paid leave without necessarily stating that it
was for an FMLA purpose, and if the employer
rejected the request under its normal leave
policies, the eligible employee would be ex-
pected to come forward in response to the
employer’s further inquiry with additional
information to enable the employer to deter-
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mine that it is FMLA leave (which could not
be denied). Employers are required to deter-
mine and designate “up front” before leave
starts whether any paid leave to be taken
counts toward an employee’s FMLA leave
entitlement, and so notify the employee “im-
mediately” upon learning that it qualifies
as FMLA leave (in accordance with the em-
ployer’s “specific notice to employees” obli-
gations under § 825.301(c)). Only where leave
had already begun and the employer had
insufficient information to determine whether
it qualified under FMLA could it be retroac-
tively designated as FMLA leave under the
Interim Final Rule. Employers were precluded
in all cases from retroactively designating
any paid leave taken as FMLA leave once
the leave had ended and the employee had
returned to work.

This section was intended to resolve the
question of FMLA designation as early as
possible in the leave request process, to elimi-
nate protracted “after the fact” disputes. The
regulations expected disputes to be resolved
through discussions between the employee
and the employer at the beginning of the
leave rather than at the end. Because of the
possible “stacking” of unpaid FMLA leave
entitlements in addition to an employer’s
pre-existing leave plan, it appears that some
employers that wished to mitigate their ex-
posure to extended leaves by employees have
been motivated by the provisions in the
Interim Final Rule to try to determine and
count all possible FMLA-qualifying absences
as FMLA leave (by whatever means, in-
cluding through overly-intrusive inquiries of
employees when they request to use their
accrued paid leave).

The Commission on the Status of Women,
Equal Rights Advocates, and Gwen Moore,
Majority Whip, California Legislature objected
to an employer’s ability to inquire into the
purposes of the employee’s paid vacation or
personal leave to determine if it qualifies un-
der FMLA, because it allows the employer
unfettered discretion to invade the employee’s
privacy. Federated Investors and Michigan
Consolidated Gas Company noted that ex-
tracting the reason for an employee’s need to
be away from work could violate the Ameri-
cans With Disabilities Act. Many employer
groups, in contrast, felt that the employer



should be permitted to conduct a reasonable
investigation to determine if leave qualifies
as FMLA leave (including inquiring of persons
other than the employee for purposes of veri-
fication, such as the employee’s physician).
Blue Cross and Blue Shield of Texas,
Inc. and LaMotte Company pointed out that
circumstances could arise where the unduly
restrictive structure of the regulations dis-
advantages employees, such as where an
employee is about to be disciplined for atten-
dance problems and time previously missed
and is precluded, due to the bar against
retroactive designation of FMLA leave, from
asserting FMLA leave as a defense. Burroughs
Wellcome Company, Massmutual Life In-
surance Company, and several others noted
the restrictive structure was inconsistent with
other regulatory provisions that allow up to
15 days for employees to furnish medical
certification to substantiate FMLA leaves —
where leave is unplanned and of relatively
short duration or if the employee or health
care provider delay processing the certifica-
tion, the employee could be back at work be-
fore the employer had sufficient information
to confirm that the leave qualified under FMLA
and the employee would lose FMLA’s benefits
and protections. Several commenters (includ-
ing the Texas Department of Human Services)
suggested that employers be allowed to desig-
nate FMLA leaves immediately upon the em-
ployee’s return to work. William M. Mercer,
Inc. suggested permitting an employer to des-
ignate leave as qualifying under FMLA after
it has ended if the inability to designate it
during the leave resulted from the employee
refusing to give needed information, or pro-
viding wrong information. The Chamber of
Commerce of the USA suggested that em-
ployees be required to declare their intention
to take FMLA leave at the beginning of an
FMLA-qualifying period, and that employers
be allowed to consider information from third-
parties and be allowed to designate leave as
FMLA-qualifying within 90 days following
the end of a leave period. The Equal Employ-
ment Advisory Council suggested similar
approaches with related rationales, noting in
particular that inquiring into the reasons for
employee leave requests for vacation and per-
sonal days was having a negative impact on
employer-employee relations. EEAC recom-
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mended that employees be required to give
notice of FMLA leave, and an employer’s re-
quest for medical certification should be
deemed a provisional designation of FMLA
leave (subject to the employee satisfying the
certification process).

Sommer & Barnard recommended the
regulations be amended to provide that when
an employer policy requires an employee
to designate paid leave as FMLA leave, the
employee shall provide FMLA notice and cer-
tification (if applicable). They noted that when
§ 825.207(g) (which exempts an employee
using paid leave that is not followed by
unpaid FMLA leave from FMLA’s notice and
certification requirements) and § 825.208(a)(1)
(relieves an employee using paid leave from
any obligation to explain the reason for the
leave unless the employer denies the request)
are linked with § 825.208(b) (FMLA deter-
minations to be based only on information
furnished directly by the employee), the rules
effectively deprive an employer of the op-
portunity to make an informed determina-
tion that paid leave will be used for FMLA-
qualifying reasons and should be counted
as FMLA unless the employee volunteers suf-
ficient accurate information. Moreover, this
structure could encourage employees to with-
hold information and misrepresent facts to
expand the aggregate of employer-paid leave
and FMLA'’s unpaid leave entitlement.

After careful consideration of the many
comments and objections received on this
section, the Department has revised the reg-
ulations along the following lines. Designa-
tion of leave as being FMLA-qualifying is still
expected to take place “up front” whenever
possible. The employer’s notification to the
employee of the designation may be oral, but
must be confirmed in writing, no later than
the next regular payday (unless less than a
week remains until the next payday). The
written notice may be in any form, including
a notation on the pay stub.

If the employer has the requisite knowl-
edge to determine that a leave is for an FMLA
reason at the time the employee either gives
notice of the need for leave or it commences,
and the employer does not notify the employee
as required at that time that the leave is be-
ing designated as FMLA leave, the employer
may not then designate the leave as FMLA



leave retroactively; it may designate only pro-
spectively, as of the date of notification to the
employee of the designation, that the time is
being charged against the employee’s FMLA
leave entitlement. The employer may not
designate leave that has already been taken
as FMLA leave after the employee returns to
work, with two exceptions: (1) if an employee
is out for an FMLA-qualifying reason and
the employer does not learn of the reason for
the leave until the employee returns to work,
the employer may designate the leave as
FMLA leave promptly (within two business
days) upon the employee’s return to work
(including a provisional designation based
on information from the employee, subject to
confirmation upon the employer’s receipt of
medical certification if the employer requires
it and has previously notified the employee
of the requirement); or (2) if the employer
has provisionally designated the leave un-
der FMLA and is awaiting receipt from the
employee of medical certification or other
“reasonable documentation” allowed by this
amended rule to confirm that the leave was
FMLA-qualifying, or the employer and em-
ployee are in the process of obtaining second
or third medical opinions. If the employer does
not designate leave as FMLA leave in a timely
manner as required by the regulations, the
employer may not later designate the absence
as FMLA leave absent the circumstances
specified above. Similarly, the employee is not
entitled to the protections of the FMLA if the
employee gives notice of the reason for the
leave later than two days after returning to
work. The regulations are also clarified that
if an absence which begins as other than
FMLA leave later develops into an FMLA-
qualifying absence (e.g., employee takes a
two-week vacation for a ski trip and suffers
a severe accident requiring hospitalization
beginning the second week), the entire por-
tion of the leave period that qualifies under
FMLA may be counted as FMLA leave (e.g.,
the second week). Employers must still base
their designations of FMLA leave on informa-
tion obtained directly from the employee or
the employee’s spokesperson (in the event the
employee is incapacitated or otherwise des-
ignates a point of contact, e.g., an immediate
family member). If an employee does not pro-
vide information regarding the reason for the
leave, leave may be denied.
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Designating leave as FMLA-qualifying
does not block greater ADA rights. See
§ 825.702.

Benefit Entitlements During FMLA Leave
(§ 825.209)

Eligible employees who take FMLA leave
are entitled to be restored, at the end of their
leave, to the same jobs they held when the
leave commenced, or to an equivalent job
with equivalent employment benefits, pay, and
other terms and conditions of employment.
The taking of FMLA leave cannot result in
the loss of any employment benefit accrued
before the leave began; however, nothing in
FMLA entitles restored employees to the
accrual of seniority or employment benefits
during the leave, or to any right, benefit, or
position of employment other than what they
would have been entitled to had they not
taken the leave. (§8§ 104(a)(1), (2), and (3) of
FMLA.) In addition, during a period of FMLA
leave, the employer must maintain coverage
under any “group health plan” at the level
and under the conditions coverage would have
been provided if the employee had continued
to be employed continuously during the leave.
(§ 104(c)) The legislative history explains that
this is strictly a maintenance of benefits pro-
vision. FMLA does not require an employer
to provide health benefits if it does not do so
at the time the employee commences leave.
The legislative history notes further, however,
that if an employer establishes a health ben-
efits plan during an employee’s leave, FMLA’s
provisions should be read to mean that the
entitlement to health benefits would com-
mence at the same point during the leave
that employees would have become entitled
to such benefits if still on the job.

Several commenters requested further
clarification in this section on the impact on
continued FMLA leave rights, maintenance
of health benefits, and restoration to em-
ployment when the job of an employee on
FMLA leave is eliminated, such as through a
department-wide downsizing or layoff. FMLA’s
legislative history explains that the explicit
limitation in FMLA § 104(a)(3) means that if,
but for being on leave, an employee would
have been laid off, the employee’s right to re-
instatement is whatever it would have been



had the employee not been on leave when the
layoff occurred. In order to clarify this point,
the regulations are revised at § 825.211(c) to
provide that, except as required by COBRA
and for “key” employees, an employer’s ob-
ligation to maintain health benefits during
FMLA leave and to restore an employee after
the planned leave under FMLA ceases if and
when the employee’s employment relationship
would have terminated (e.g., the employee’s
position is eliminated as part of a nondiscrimi-
natory reduction in force, i.e., no transfer or
reassignment option is available to similarly-
affected employees not on FMLA leave); the
employee informs the employer unequivocally
of the employee’s intent not to return from
leave (including when the leave would have
begun if the employee so informs the employer
before the leave begins — unless the employee
is on paid leave during the period); the em-
ployee fails to return from leave, and there-
by terminates employment; or the employee
stays on leave (i.e., is unable to return to work)
after exhausting his or her FMLA leave en-
titlement in the 12-month period.

The Chamber of Commerce of the USA
suggested clarifications to unambiguously
state that plan changes such as premium
increases, increased deductibles, etc., which
apply to active employees also apply to em-
ployees who are on FMLA leave. This require-
ment has been clarified.

A number of commenters requested spe-
cific guidance in this section regarding how
particular fringe benefit plans or practices
with respect to “cafeteria plans,” “flexible
spending accounts,” and the “continuation of
health benefits provisions” of title X of the
Consolidated Omnibus Budget Reconciliation
Act of 1985 (COBRA) interact with FMLA,
particularly in regard to the tax implications
of such programs. These issues cannot be
resolved through FMLA’s implementing regu-
lations, because they are within the author-
ity of the Internal Revenue Service (IRS).
Questions regarding these matters should be
directed to the IRS. (See Notice 94-103 in In-
ternal Revenue Bulletin No. 1994-51, dated
December 19, 1994.)

Nationsbank Corporation (Troutman San-
ders) and Southern Electric International,
Inc. (Troutman Sanders) stated that the rule
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failed to specify whether family members
whose coverage is dropped at the employee’s
election during FMLA leave may be required
to requalify for coverage upon the employee’s
return to work, and suggested that FMLA
was not intended to exempt non-employee
insureds from requalification. An employee
is entitled to be restored to the same level of
benefits which the employee received prior to
starting the leave, including family or de-
pendent coverages, without any qualifying
period, physical examination, exclusion of
pre-existing conditions, etc., and the regula-
tions are clarified to reflect this requirement.

The UAW International Union recom-
mended that this section be amended to state
that an employer may not treat workers who
take FMLA leave in a manner that discrimi-
nates against them — e.g., if workers on other
forms of paid or unpaid leave are entitled to
have coverage maintained for other, non-
health plan benefits (life insurance, disabil-
ity insurance, etc.), then the employer is
required to follow its established practice
or policy for maintaining these benefits for
workers on paid or unpaid FMLA leave. This
is addressed under the “prohibited acts”
section of the regulations, at § 825.220.
This section has been clarified to address
employees’ entitlements to holiday pay and
other benefits while on FMLA leave.

The law firm of Alston and Bird rec-
ommended that the term group health plan
should not include non-employment related
health benefits paid directly by employees
through voluntary deductions, e.g., individual
insurance policies. We agree with the recom-
mendation, and language has been added to
§ 825.209(a) to exclude such benefits from
the definition of group health plan, and to
make clear that an employer is not respon-
sible for maintaining or restoring such ben-
efits for employees who take FMLA leave.

Employee Payments of Health Benefit

Premiums (§ 825.210)

Because health benefits must be main-
tained during FMLA leave at the level and
under the conditions coverage would have
been provided if the employee had continued
to work, any share of group health plan pre-
miums which the employee had paid before



starting FMLA leave must continue to be paid
by the employee during the leave. Any
changes to premium rates and levels of cov-
erages or other conditions of the plan that
apply to the employer’s active workforce also
apply to eligible employees on FMLA leave.
The regulations discuss options available to
employers for collecting premium payments
from employees on FMLA leave. Employers
must give employees advance written notice
of the terms for payment of such premiums
during FMLA leave, and an employer may
not apply more stringent requirements to an
employee on FMLA leave than required of
employees on other forms of unpaid leave
under the terms of the Interim Final Rule.

One option referenced in § 825.210(b)(4)
provided that an employer’s existing rules for
payment by employees on “leave without pay”
could be followed, provided prepayment (be-
fore the leave commenced) was not required.
The State of Oregon’s Bureau of Labor and
Industry questioned whether existing em-
ployer policies that formerly required an
employee to assume responsibility for pay-
ment of all premiums for group health plan
coverage during unpaid leave (both employer
and employee shares) could continue to
operate under FMLA, as § 825.210(b)(4) ap-
peared to imply, or did §§ 825.210(b)(4) and
(e) refer only to the manner of payment rather
than the duty to pay the premiums itself? The
payment obligations of employers for group
health plan premiums during FMLA leave are
subject to the same conditions that coverage
would have been provided if the employee had
continued to work; thus, employers cannot
increase the employee’s share of premiums
during unpaid FMLA leave. The rules referred
only to the manner of collecting premium
payments.

Nationsbank Corporation and Southern
Electric International, Inc. (Troutman Sand-
ers) questioned whether an employer may use
different options with different employees on
a case-by-case basis for recovery of premi-
ums from employees during unpaid FMLA
leave or whether the employer must choose
one option and apply it uniformly. The rules
do not prohibit an employer from using dif-
ferent options on a case-by-case approach to
meet the particular needs of employees and
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the employer, provided the employer does not
act in a discriminatory manner.

The Chamber of Commerce of the USA
opposed the requirement that employer poli-
cies on FMLA leave be equal to other leaves
without pay provided by the employer, sug-
gesting there is no statutory basis for this
rule. Under the Interim Final Rule, sections
105 and 402 of the Act were construed in
§ 825.210(e) of these regulations and else-
where to prohibit an employer from requir-
ing more of employees (or providing less to
employees) who take unpaid FMLA leave than
the employer’s policies require of (or provide
to) employees on other forms of unpaid leave.
We continue to believe that this regulation
represents the proper construction of the Act.

Multi-employer Health Plans (§ 825.211)

Seven comments were received on this
section, which describes special rules for
maintenance of group health benefits under
multi-employer health plans. The Associated
General Contractors of America (AGC) con-
tended that DOL wrongly concluded that
employers under multi-employer plans must
continue to make contributions during FMLA
leave and that the legislative history, on which
DOL relies, is internally inconsistent. AGC
also urged that DOL clarify the FMLA rights
of an employee who would have been laid off
by a contributing employer during a period
of FMLA leave but who might also have found
employment with another contributing em-
ployer during the same period. Even if the
individual might have found other employ-
ment with another contributing employer,
AGC contends that the employer of the em-
ployee when the FMLA leave commenced has
no further obligations under FMLA beyond
the date on which he or she would have been
laid off. Constructors Association of Western
Pennsylvania filed similar views on this point.

These last comments reflect a proper in-
terpretation of FMLA, as reflected through-
out the regulations. Coverage by the group
health plan must be maintained at the level
coverage would have been provided if the
employee continued to be employed instead
of taking FMLA leave. As discussed elsewhere
in these regulations, this means, for example,
that if, but for being on leave, an employee



would have been laid off, the employee’s rights
under FMLA, including the requirements
to maintain group health plan coverage, are
whatever they would have been had the
employee not been on leave when the layoff
occurred. And, of course, these FMLA obli-
gations apply only with respect to an “eligible
employee” who has met the length of employ-
ment and hours of service tests. Neither the
employer nor the multiemployer plan has
any obligation under FMLA with respect to
persons who are not “eligible employees.” The
regulations are revised to clarify that group
health coverage under a multi employer plan
must be maintained for an employee on
FMLA leave at the same level coverage was
provided when the leave commenced until
either: (1) the FMLA leave entitlement is ex-
hausted; (2) the employer can show that the
employee would have been laid off and the
employment relationship terminated; or, (3)
the employee provides unequivocal notice of
an intent not to return to work. With respect
to the remaining comments on this section,
we consider that the legislative history, as well
as the regulations, accurately reflect the in-
tent of the Congress that multi employer plans
must receive contributions during the period
of an employee’s FMLA leave, and that the
rate of contribution is the same amount as if
the employee were continuously employed,
at the same schedule, at the same wage or
salary, and otherwise under the same terms
and conditions as he or she normally worked
before going on leave, unless a contrary re-
sult can be clearly demonstrated by the
employer (or by the plan, where appropriate).

Failure to Timely Pay Health Plan Premiums
(§ 825.212)

This section provided that an employer’s
obligation to maintain group health benefits
ceases after an employee’s premium payment
is more than 30 days late. The preamble ex-
plained that coverage had to be maintained
during the 30-day grace period. If an employer
chose to drop group health plan coverage
because an employee failed to make timely
premium payments, all other FMLA obliga-
tions continue to apply during the FMLA
leave, including the requirement to restore
the employee to an equivalent position after
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the leave with full coverage and benefits
equivalent to what the employee would have
had if leave had not been taken and the
premium payment had not been missed. An
employee returning from FMLA leave may not
be required to meet any qualification require-
ments imposed by the plan, including any new
preexisting condition waiting period, waiting
for an open season, or passing a medical ex-
amination for coverage to be reinstated.

Acrux Investigation Agency, Austin Hu-
man Resource Management Association,
HCMF (long term care facilities), K-Products,
Inc., Pathology Medical Laboratories (Riordan
& McKinzie), Equal Employment Advisory
Council, and Society of Professional Benefit
Administrators opposed requiring the em-
ployer to reinstate health coverage (or de-
pendent family member coverage) when the
employee failed to make timely premium pay-
ments. In effect, they argue, individuals who
take FMLA leave receive preferential treatment
over active employees who decide to drop cov-
erage and then request reinstatement of cov-
erage, who are then subject to pre-existing
condition waiting periods.

FMLA § 104(a)(2) states clearly that the
taking of FMLA leave shall not result in the
loss of any employment benefit accrued prior
to the date on which the leave commenced.
To hold a returning employee to a require-
ment that he or she requalify (or possibly not
qualify) for any benefits which were enjoyed
before going on FMLA leave would result in
the loss of an employment benefit as a result
of taking the FMLA leave. Moreover, the em-
ployees would not be restored to an equiva-
lent job with equivalent benefits upon their
return from FMLA leave if they were made
subject to pre-existing condition waiting pe-
riods. These results would clearly violate
FMLA'’s statutory standards.

The Service Employees International
Union and the AFL-CIO recommended a pro-
vision requiring the employer to give a notice
of delinquency to the employee when group
health plan premiums are late, which would
give the employee a reasonable opportun-
ity to cure the delinquency before coverage
is dropped. The Women’s Legal Defense
Fund noted that under the interim rules,
an employer could stop making premium



payments on the employee’s behalf if the
employee’s check is lost in the mail. WLDF
also suggested that the employer be required
to notify the employee in writing and give the
employee an additional 30 days in which to
cure the delinquency, citing regulations pro-
mulgated by OPM to implement Title II of
FMILA as a model (5 CFR § 890.502; 58 Fed.
Reg. 39607 (July 23, 1993)). The California
Department of Fair Employment and Hous-
ing also supported a bar against discontinu-
ing coverage without notice to the employee.
The Department has decided to adopt the
suggestions requiring notification to employ-
ees before an employer may drop group health
plan coverage because of a lack of timely pre-
mium payments. Under the OPM regulations
cited in the comments, the employing office
must notify an employee if payment is not
received by the due date that continuation
of coverage depends upon receipt of pre-
mium payments within 15 days (longer for
employees overseas) after receipt of the no-
tice (or 60 days after the date of the notice if
return receipt certification is not received by
the employing office). DOL is adopting a simi-
lar requirement: 15 days notice must be given
that coverage will cease if the employee’s pre-
mium payment is more than 30 days late.
Pathology Medical Laboratories (Riordan
& McKinzie) suggested that the rule should
allow insurance coverage to be cancelled ret-
roactively to the first date of the period to
which the unpaid premium relates. Fisher
& Phillips, Sommer & Barnard, William M.
Mercer, Inc., and Florida Citrus Mutual filed
similar objections to the 30-day grace period
during which group health plan coverage
must be maintained. The California De-
partment of Fair Employment and Housing
suggested a rule allowing employers to dis-
continue coverage when an employee is more
than one regular pay period late, as most
insurance is paid in advance on a monthly
basis and the current 30-day rule could re-
sult in employers having to pay two months
of free coverage when the employee fails to
make the premium payments. The State of
Nevada’s Department of Personnel said it
was unclear whether the employer’s obliga-
tion to maintain coverage, and under a self-
insurance plan to pay claims, only extends
for the 30-day grace period, contending an

52

inequity exists for an employer with a self-
insured plan to pay claims despite the debt
owed by a non-returning employee while not
placing the same requirement on an employer
with a fully-insured plan. Wessels & Pautsch
suggested that a portion of the burden for
maintaining health insurance should be
shared by the insurance provider, e.g., quali-
fication requirements or preexisting condition
waiting periods could be waived when an
employee fails to make premium payments.
Credit Union National Association, Inc. simi-
larly suggested that insurance companies be
mandated to waive these requirements. The
American Apparel Manufacturers Association,
Inc. expressed concern that the rule created
an obvious disincentive for employees to
maintain their portions of premiums during
FMLA leave, because they know their cover-
age must be maintained by the employer, and
suggested that employees be held account-
able to their employers for reasonable admin-
istrative costs associated with reinstating
employees’ health coverage as an incentive
to the employees to continue paying their
share of premiums. The Chamber of Com-
merce of the USA concurred with the 30-day
grace period but suggested clarification that
the employer (or health plan insurer) may hold
payment of claims under the health plan
until the premium payment is made for the
coverage period to which the claim relates.
Equal Employment Advisory Council noted
that some employees elect not to continue
health premiums while on FMLA leave, and
do not always want coverage reinstated on
the first day of return because they would
prefer not to incur the immediate cost of
premium payments. They recommended that
benefits be reinstated on the day of return if
the employee resumes premium payments (if
applicable); and, if the employee does not wish
to resume coverage on the day of return, the
employer should be allowed to reinstate cov-
erage on the date the employee requests such
reinstatement, provided the employee satis-
fies all the normal conditions that an em-
ployee not on FMLA leave would incur when
initiating group health plan coverage.

As noted above, several revisions are
included in the final rule in response to the
comments received on this section. With
respect to voluntary action by employees who



elect to withdraw from their group health
plan coverage during FMLA leave, and request
reinstatement at a desired future date, if their
decisions are truly voluntary and future rein-
statement on the requested date is not barred
by the terms of the plan or the employer,
FMLA would not prohibit such employee—
employer arrangements. However, the em-
ployee may not be required to requalify for
any benefits enjoyed prior to the start of FMLA
leave without violating the express terms of
FMLA § 104(a)(2).

Under the final rule as revised, in order
to drop group health plan coverage for an
employee whose premium payment is late,
the employer must provide written notice to
the employee that the payment has not been
received 15 days before coverage will cease.
If the employer has established policies re-
garding other forms of unpaid leave that
permit the employer to cease coverage retro-
actively to the first date of the period to which
the unpaid premium relates, the employer
may cease the employee’s coverage retroac-
tively in accordance with that policy, provided
the 15-day notice was given. In the absence
of such a policy applicable to other forms
of unpaid leave, coverage for the employee
ceases at the end of the 30-day grace period
after the payment was due, again only if the
required 15-day notice has been provided. The
same rules would apply to payment of claims
under self-insurance plans.

With respect to the remaining comments
on this section, the Department is making
no further changes. FMLA regulates the main-
tenance of group health coverage by employ-
ers for periods of qualifying FMLA leave, but
does not extend authority to DOL to enable
requiring insurance carriers to waive provi-
sions in their existing contracts with em-
ployers or to otherwise bear a portion of the
burden for maintaining health insurance for
employees who take FMLA leave. The sug-
gestion that employees be held accountable
to employers for reasonable administrative
costs associated with reinstating employees’
health coverage as an incentive for them to
continue paying their share of premiums
similarly cannot be adopted. Employees who
return from FMLA leave are entitled to be
restored to the same or an equivalent posi-
tion with equivalent benefits. Requiring an
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employee to pay more for the same level of
benefits enjoyed previously is not “equivalent”
and would violate FMLA.

Recovery of Premiums (§ 825.213)

FMLA § 104(c)(2) allows employers in
certain cases to recapture the premiums paid
for maintaining employees’ group health
plan coverage during periods of unpaid leave
under FMLA if the employees fail to return
to work after the leave period to which the
employee is entitled has expired. This re-
capture provision does not apply to “key”
employees who are denied restoration under
FMLA § 104(b), nor to any employee who
cannot return to work because of the con-
tinuation, recurrence, or onset of a serious
health condition — either the employee’s
own or that of an immediate family member
(spouse, child, or parent) for whom they are
needed to care, or due to other circumstances
beyond the control of the employee. An em-
ployer may require medical certification to
support an employee’s claim that the quali-
fying serious health condition exists. This
section of the regulations described the statu-
tory provisions and provided examples of
other circumstances beyond the control of
the employee. Included was a provision that
an employee must return to work for at least
30 calendar days to be considered to have
“returned to work” for purposes of this provi-
sion. Because the statute specifies that the
recovery of premiums applies to “any period
of unpaid leave under § 102” when the cir-
cumstances permit, the rule stated that an
employer may not recover its share of health
insurance premiums for any period of FMLA
leave covered by paid leave. Additional guid-
ance was included in § 825.213(f) concern-
ing “non-mandatory” (i.e., other than “group
health plan”) benefits, e.g., life and disability
insurance, in an effort to alert employers of
the possible adverse consequences of allow-
ing such “non-mandatory” benefits to lapse
during a period of unpaid FMLA leave and
the employer’s ability to meet FMLA’s require-
ment to fully restore all employment benefits
(not just group health plan coverage) to eli-
gible employees who return from qualifying
FMLA leave.

Several commenters took issue with the
underlying statutory provisions discussed in



this section, over which DOL has no control.
Those comments will not be addressed.

The ERISA Industry Committee com-
mented that providing for employers to collect
premiums from non-returning employees pro-
vides no practical benefit to employers, sug-
gesting that alternatives be made available
such as refundable deposits or advance pay-
ments to cover the leave period (advance or
“pre-” payment was specifically prohibited by
§ 825.210(b)(4) of the Interim Final Rule).
Pima Federal Credit Union similarly viewed
the rule as unrealistic—an employee normally
cannot or will not repay and legal action by
the employer creates destructive, unfavorable
publicity and “ill-will,” harming employee
morale. Loral Defense Systems — Arizona
stated it is not feasible for most employers to
recover their portions of health insurance
premiums unless the employee voluntarily
agrees to reimbursement arrangements.

Nationsbank Corporation (Troutman San-
ders) commented that the interim rules do
not state whether an employer may use a
different option to recover premium payments
for other welfare benefits, such as disability
insurance, than the one selected for recov-
ering health premiums, or whether it must
choose one option for recovering all types of
premiums. The commenter recommended
that employers be allowed flexibility in seek-
ing repayment, to maximize recovery poten-
tial. The FMLA regulations do not restrict the
employer’s available options for recovery.
For example, a repayment schedule of par-
tial payments stretched over extended pay
periods to account for individual employee’s
needs and compensation arrangements would
not be prohibited.

Six commenters (9 to 5, National Asso-
ciation of Working Women; Federally Em-
ployed Women; Women’s Legal Defense Fund;
Cumberland-Perry Association for Retarded
Citizens; American Federation of Teachers/
National Education Association; and the
Society for Human Resource Management)
commented on the 30-day “returned to work”
rule in this section. The American Federation
of Teachers/National Education Associa-
tion and the Women’s Legal Defense Fund
suggested a single workweek be used (WLDF
stated that FMLA provides no basis to allow
an employer to recover premiums when an
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employee returns to work for less than 30
days). In contrast, the Society for Human
Resource Management said that 30 days were
too short to determine whether an employee
intends to return to work for the long term
and recommended 60 days; Cumberland-
Perry Association for Retarded Citizens also
suggested 60 days, or some other demonstra-
tion of good faith attempt to return to work
to protect employers from manipulative em-
ployees. Federally Employed Women, and 9
to 5, National Association of Working Women
stated the 30-day period had no basis under
the statute and recommended instead lan-
guage that would create a rebuttable pre-
sumption that an employee’s failure to return
is notdue to a serious health condition, which
could then be overcome by a showing that
the failure was due to a serious health con-
dition or other circumstances beyond the
employee’s control. (WLDF suggested similar
rebuttable presumption language.)

In spite of requests from both sides of this
issue, the “returned to work” definition will
remain at 30 days. As the discussion in the
legislative history on maintenance of health
benefits during FMLA leave suggests, the
purpose of the Act is to provide “job-protected”
leave to eligible employees for the reasons that
qualify under the Act. Being restored to the
original or an equivalent position of employ-
ment after returning from FMLA leave is
central to the leave entitlement provisions,
and suggests, in a temporal sense, long-term
or “quasi-permanence.” Thus, the 30-day re-
quirement is not unreasonable. In addition,
if an employee transfers directly from taking
FMLA leave to retirement (or such a trans-
fer occurs during the first 30 days after the
employee returns to work), the employee is
considered to have returned to work.

The Chamber of Commerce of the USA
opposed the rule that prohibits an employer
from recovering premiums paid to main-
tain group health coverage if the employee
does not return to work for reasons beyond
the employee’s control, e.g., the employee is
needed to care for a relative or individual with
a serious health condition other than an
immediate family member. Lancaster Labo-
ratories requested more definition of events
that qualify as “other circumstances beyond
the employee’s control.” The Women’s Legal



Defense Fund also criticized the inclusion
of examples in the negative, i.e., ones that do
not (or can never) qualify as circumstances
beyond the employee’s control.

Examples of “circumstances beyond the
employee’s control” have been clarified in
the regulations. A mother’s, or a father’s, de-
cision not to return to work to stay home with
a healthy newborn child would not be con-
sidered a circumstance beyond the employee’s
control. On the other hand, if the newborn
child has a serious health condition, such as
serious birth defects requiring immediate
surgery, a parent’s decision not to return to
work in such a case would be a circumstance
beyond his or her control.

Kaiser Permanente noted the regula-
tions referred only to situations involving
requalification for benefits, but omitted sit-
uations where an event covered by a par-
ticular kind of insurance occurs while the
employee is on unpaid FMLA leave and
coverage has lapsed during the leave. The
commenter requested further consideration
be given to explaining this aspect of FMLA.
In one example given by the commenter, an
employee is on unpaid leave and there is
no continuation of life insurance during the
leave. The commenter asked what benefits,
if any, the beneficiary would be entitled to
if the employee died during the leave. In the
second example, disability insurance is dis-
continued for an employee who takes unpaid
FMLA leave to care for a spouse or parent
with a serious health condition and the em-
ployee becomes disabled during the leave.
Can the employee be denied any disability
coverage for the condition?

Under FMLA’s “restoration to position”
employment and benefits protection provi-
sions (§ 104 of the Act), there is no obligation
to maintain “non-mandatory” (other than
group health plan) benefits during a period
of FMLA leave by operation of FMLA itself;
therefore, an employer would not have to
incur expenses or pay for the conditions
occurring during the period of unpaid leave
when coverage lapsed in the two examples
given. However, an employer could not ex-
clude any benefit previously enjoyed by the
employee who returns to work after the leave.
Accordingly, the returning employee in the
second example could not be denied disabil-
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ity coverage because of any condition which
arose during the leave and corresponding
lapse of coverage. The employer would be
responsible for providing benefits to the em-
ployee equivalent to the level enjoyed by the
employee prior to starting the leave, regard-
less of any qualifications imposed by the plan.

Pathology Medical Laboratories (Riordan
& McKinzie) questioned the intent of the pro-
vision in § 825.213(e) of the Interim Final Rule
requiring a self-insured plan to provide ben-
efits during periods in which the employee
failed to pay the premium. In addition to
being obligated for the payment of covered
claims incurred during a period for which
the employee paid the premiums, a self-
insured plan cannot deny payment of claims
during the applicable grace period provided
by § 825.212(a), i.e., in the absence of a spe-
cific policy for other forms of unpaid leave,
coverage for the employee must be maintained
during the grace period and may only cease
at the end of the 30-day grace period (pro-
vided the required 15-day notice has been
provided).

Fisher & Phillips noted that the definition
of “employment benefits” in § 825.800 in-
cludes “non-ERISA” plans. If an employer
makes premium payments on behalf of em-
ployees on FMLA leave who participate in a
non-ERISA ,plan, the plan may be converted
to ERISA status.

The definition of “employment bene-
fits” contained in the interim rule was based
on FMLA’s statutory definition of the same
term in § 101(5). However, as discussed
above, plans meeting the specific criteria in
§ 825.209(a) will be excluded from FMLA’s
definition of covered “employment benefits,”
to be consistent with a similar narrow excep-
tion followed under ERISA. Maintenance of
such individual health insurance policies
which are not considered a part of the em-
ployer’s group health plan (as newly defined)
are the sole responsibility of the employee,
who should make necessary arrangements
directly with the insurer for payment of pre-
miums during periods of unpaid FMLA leave.
Notwithstanding these provisions, if an em-
ployer’s payment of health or welfare benefit
premiums (as required to comply with FMLA)
changes the plan from a non-ERISA to an
ERISA-covered plan, the result is unavoid-
able in light of the statutory provisions.



William M. Mercer, Inc. suggested that the
rule specify more clearly that an employer’s
ability to recover premiums for non-health
benefits includes both the employer and em-
ployee share, regardless of the reason for an
employee’s failure to return to work.

An employer may elect to pay premiums
continuously (to avoid a lapse of coverage or
otherwise) for “non-health” benefits (e.g., life
insurance, disability insurance, etc.). Like the
provision in section 825.212(b) regarding
health benefits, this section (as restructured
and revised for clarity) provides in a new para-
graph (b) that where such payments have
been made, and the employee returns to work
at the conclusion of leave, the employer is
entitled to recover only the costs incurred for
paying the employee ‘s share of any premi-
ums (regardless of an employee’s argument
that he or she did not want coverage during
the leave). If the employee fails to return to
work for any reason, the employer may also
recover only the employee’s share of any non-
health benefit costs incurred by the employer.

Rights on Returning to Work (§ 825.214)

FMLA’s employment and benefits protec-
tion requires that an eligible employee be re-
stored, upon return from FMLA leave, to the
original position held by the employee when
the leave commenced, or to an equivalent
position with equivalent benefits, pay, and
other terms and conditions of employment.

Equal Rights Advocates recommended
that the regulations interpret FMLA’s res-
toration rights to require that the employer
first try to reinstate the employee to the same
position, and, only if it is not available, re-
store the employee to an “equivalent” posi-
tion. Women Employed Institute and Women'’s
Legal Defense Fund suggested that employ-
ers be required to notify employees no later
than the last day of leave if an employer does
not intend to restore an employee to the same
position.

The State of Oregon’s Bureau of Labor and
Industries asked if an employee’s right to re-
instatement under FMLA persists ad infini-
tum until the employee is offered an equiva-
lent position, or if it is ever extinguished (e.g.,
where the former job has been eliminated
during the leave and no equivalent positions
are available when the employee’s leave ends).
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Fisher & Phillips suggested that the regula-
tions should enable an employer to deny re-
instatement to a returning employee if it can
demonstrate that the job was eliminated for
business reasons (citing, for example, where
the employee’s work can be performed by
other workers) and no other “equivalent” job
is available for the employee.

As explained in FMLA’s legislative history,
the standard for evaluating job “equivalence”
under FMLA parallels Title VII's general pro-
hibition against job discrimination (42 U.S.C.
2000e-2(a)(1)), which prohibits “discrimi-
nat[ion]. . .with respect to [an employee’s]
compensation, terms, conditions, or privileges
of employment,” and is intended to be inter-
preted similarly:

The committee recognizes that it
will not always be possible for an em-
ployer to restore an employee to the
precise position held before taking
leave. On the other hand, employees
would be greatly deterred from taking
leave without the assurance that upon
return from leave, they will be rein-
stated to a genuinely equivalent posi-
tion. Accordingly, the bill contains an
appropriately stringent standard for
assigning employees returning from
leave to jobs other than the precise
positions which they previously held.

First, the standard of “equiva-
lence” — not merely “comparability”
or “similarity” — necessarily requires
a correspondence to the duties and
other terms, conditions and privileges
of an employee’s previous position.
Second, the standard encompasses all
“terms and conditions” of employ-
ment, not just those specified. (Report
from the Committee on Labor and Hu-
man Resources (S. 5), Report 103-3,
January 27, 1993, p. 29.)

Given this history, DOL lacks authority
to require an employer to first attempt to place
a returning employee in the same position
from which the employee commenced FMLA
leave, and we do not see the utility of impos-
ing additional notification requirements on
employers when they simply exercise their
statutory rights to place employees in equiva-



lent positions. If a position to which a re-
turning employee is placed is equivalent, the
employee has no right to obtain his or her
original job back. On the other hand, as an
enforcement matter, we recognize that re-
storing an employee to the same position
presents strategic advantages to employers
who attempt to meet their FMLA compliance
objectives in this manner, because it avoids
what may often become protracted disputes
with employees over the exacting “equiva-
lence” standards that must be applied. It
should be noted, in response to the comments
from the State of Oregon’s Bureau of Labor
and Industries and Fisher and Phillips, an
employer has an obligation to place the em-
ployee in the same or an equivalent position
even where no vacancy exists. The statute
does not permit an employer to replace an
employee who takes FMLA leave or re-
structure a position and then refuse to rein-
state the returning employee on the ground
that no position exists. Furthermore, an
employee’s acceptance of a different but al-
legedly equivalent job does not extinguish
an employee’s statutory rights to be restored
to a truly equivalent job or to challenge an
employer’s placement decision. Enforcement
actions may be brought within two years af-
ter the date of the last event constituting
the alleged violation, unless the violation is
willful, in which case a three year statute of
limitations applies. Given the complexities
involved, it may well be advantageous for
employers to restore returning employees to
their same positions, but it cannot be a re-
quirement of compliance in the regulations.
As explained elsewhere in the regulations, if,
but for being on leave, an employee would
have been laid off, the employee’s right to re-
instatement is whatever it would have been
had the employee not been on leave when the
layoff occurred. Note, too, however, that it is
a violation of FMLA’s prohibited acts (§ 105
of the Act) for an employer to discharge or
otherwise discriminate against an employee
for exercising rights under the Act. Thus, it
would be a prohibited act to refuse to place
an employee in the same position because
the employee had taken FMLA leave. Simi-
larly, an employer that eliminates the job of
an employee who takes FMLA leave (for ex-
ample, by redistributing the work to other
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employees) must bear the burden of estab-
lishing that the job would have been elimi-
nated, and the employee would not otherwise
have been employed at the time of restora-
tion, if the employee had continued to work
instead of taking the leave. (See § 825.216.)

Sommer & Barnard noted the regulations
did not address an employer’s obligation to
reinstate an employee who returns to work
before the planned expiration of the sched-
uled FMLA leave without advance notice to
the employer, and suggested a minimum of
two business days advance notice be required
of the employee in such a case. (See also
8§ 825.216 and 825.309.) On the one hand,
an employee cannot be required to take
more leave than is necessary to address the
employee’s FMLA need for leave (because it
would not qualify as FMLA leave and,
therefore, could not be charged against the
employee’s 12-week FMLA leave entitlement
during the 12-month period). On the other
hand, employees should be able to provide
reasonable advance notice of changed circum-
stances affecting the employee’s need for
FMLA leave. The suggestion a minimum of
two days advance notice be required has been
adopted in § 825.309(c). Also, an employer
may obtain such information in periodic sta-
tus reports from the employee.

Wessels & Pautsch commented that em-
ployers who choose to accommodate individu-
als who are not protected by the ADA should
not risk litigation by reinstating a returning
employee to less than an equivalent position
if the position offered is all that the employee
can perform. They recommended that the fi-
nal rule note that the right of reinstatement
to the same or equivalent position is contin-
gent upon the employee’s continued ability
to perform all of the essential functions of
the job. (See also § 825.215.) This point has
been clarified in this section.

The National Association of Temporary
Services, in commenting on this section, sup-
ported adoption in the rule of a concept that
temporary employees who find their spots
filled upon return from leave would go to the
“head of the line” for placement by the tem-
porary help company under certain circum-
stances. There are limitations, however, in the
application of this “head of the line” principle,
because some circumstances of temporary



help employment would require immediate
reinstatement under FMLA. If, for legitimate
business reasons unrelated to the taking of
FMLA leave, the client of a temporary help
company discontinues the services of the tem-
porary help company (i.e., the contract un-
der which the employee who took FMLA leave
was working has ended), or discontinues the
services formerly performed by the employee
who took FMLA leave, and there are no avail-
able equivalent temporary help jobs at the
same client of the temporary help company,
then the obligation of the temporary help
employer is to find an equivalent temporary
help job to which to restore the returning
employee at another client company. If no
other equivalent positions are available with
other clients, and if the returning employee
typically experienced “waits” between jobs in
the ordinary course of his or her employment
with the temporary help placement company,
then such an employee would be entitled to
priority consideration for the next suitable
placement with other customers. On the other
hand, if the client is still using agency em-
ployees in the same or equivalent positions,
the agency would be required to reinstate
the employee immediately, even if it would
be required to remove another employee.
This concept has been clarified in § 825.106
in discussing joint employment responsibili-
ties of temporary help companies and their
client firms.

The Edison Electric Institute asked if an
employer is obliged to hold a position open
for a “contract” employee employed by a con-
tractor if the contract was originally for a
period longer than the employee’s FMLA leave
time would consume. In the Department’'s
view the contractor would have the respon-
sibility as the primary employer of the em-
ployee for job restoration at the conclusion of
the employee’s FMLA leave, provided the
primary employer chooses to place the em-
ployee in that position, rather than in an
equivalent position elsewhere. If the contract
employee’s services are still being provided
by the contractor under contract to the sec-
ondary (customer or client) employer, the
primary (contractor) employer could restore
the contract employee to the previous con-
tract in the same or an equivalent position.
Furthermore, if the secondary (customer or
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client) employer attempted to interfere with
or restrain the primary (contractor) employer’s
attempts to restore the contract employee
to his or her previous position from the start
of the leave, the secondary (client or customer)
employer would be in violation of the “pro-
hibited acts” section of the Act and regu-
lations (see § 825.220). These principles are
discussed in § 825.106.

The College and University Personnel
Association recommended that colleges and
universities be permitted to maintain flexi-
bility to place a faculty member in a tempo-
rary position without equivalent duties and
responsibilities when the faculty member
returns during a term, suggesting that edu-
cational institutions are unique because they
work on the semester or quarter system and
it disrupts students’ education if a professor
is brought back to teach during the term.
FMLA contains no authority to grant the re-
quested exception by regulation. The Con-
gress addressed to some extent the special
circumstances of local education agencies
under § 108 of FMLA, but chose not to in-
clude colleges and universities within the
scope of the special rules.

Equivalent Position (§ 825.215)

An equivalent position is one that is vir-
tually identical to the employee’s former po-
sition in terms of pay, benefits, and working
conditions, including perquisites and status.
This section of the regulations, which at-
tempted to articulate the various factors that
have an impact on meeting the statutory stan-
dards for “equivalence” under FMLA and to
present interpretations through examples,
generated numerous comments.

Five commenters (Federally Employed
Women; Women’s Legal Defense Fund; Food
& Allied Service Trades; International Broth-
erhood of Teamsters; and Service Employees
International Union) objected to the discus-
sion in paragraph (a) of this section that
appeared to use the terms “equivalent” and
“substantially similar” interchangeably, and
they suggested that the regulations were con-
fusing the applicable standards. The final rule
has been clarified in response to these com-
ments. As described in the legislative history
noted above, the standard for evaluating job
“equivalence” under FMLA parallels Title VII's



general prohibition against job discrimination,
and is intended to be interpreted in a similar
manner. “Equivalence” necessarily requires a
correspondence to the duties and other terms,
conditions and privileges of an employee’s
previous position, which is more than mere
“comparability” or “similarity.” Moreover, the
intended standard encompasses all “terms
and conditions” of employment, not just those
specified. Thus, several of these commenters
objected on these grounds to the exclusion
in paragraph (f) of “perceived loss of poten-
tial for future promotional opportunities” and
“any increased possibility of being subject to
a future layoff” from what was encompassed
by “equivalent pay, benefits and working con-
ditions” under FMLA. As requested by these
commenters, the final rule has been clarified
to indicate that an equivalent position must
have the same or substantially similar du-
ties, conditions, responsibilities, privileges
and status as the original position. The ref-
erences to perceived loss of potential pro-
motions and increased possibility of future
layoff have been deleted from paragraph (f).
Eight commenters (Burroughs Wellcome
Company; Southern Electric International,
Inc. (Troutman Sanders); California Depart-
ment of Fair Employment and Housing;
William M. Mercer, Inc.; Chamber of Com-
merce of the USA; Society for Human Re-
source Management; and Timber Operators
Council) raised questions or concerns on the
regulatory guidance on the impact of unpaid
FMLA leave on various forms of incentive pay
plans and bonuses (e.g., perfect attendance
bonuses, sales bonuses based on calendar
year productivity, and pay increases based
on performance reviews). Bonuses for per-
fect attendance and safety do not require
performance by the employee but rather con-
template the absence of occurrences. To the
extent an employee who takes FMLA leave
meets all the qualifications to receive these
types of bonuses up to the point that FMLA
leave begins, the employee must continue
to qualify for this entitlement upon return-
ing from FMLA leave. In other words, the
employee may not be disqualified from per-
fect attendance, safety, or similar bonus(es)
because of the taking of FMLA leave. (See
§ 825.220(b) and (c)). A monthly production
bonus, on the other hand, does require per-
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formance by the employee. If the employee
is on FMLA leave during the period for which
the bonus is computed, the employee is not
entitled to any greater consideration for the
bonus than other employees receive while on
paid or unpaid leave (as appropriate) during
the period. Because restored employees
are not entitled to accrue seniority during a
period of FMLA leave, pay increases based
on performance reviews conducted after 12
months of completed service with the em-
ployer may be delayed by the amount of
unpaid FMLA leave an employee takes dur-
ing the 12-month period (in the absence of
policies that treat other forms of unpaid leave
differently). In contrast, a pay increase based
on annual performance reviews geared to
an employee’s “entry on board” anniversary
date without regard to any unpaid leave
taken during the period may not be denied
or delayed (once the employee returns from
FMLA leave) to an employee on FMLA leave
on his or her anniversary date. The regula-
tions have been clarified to include some of
these principles.

Fourteen commenters (Alabama Power
Company (Balch & Bingham); Pathology
Medical Laboratories (Riordan & McKinzie);
Department of Personnel, City of Dallas; New
Hampshire Retirement System; University of
California; Hill & Barlow; Morris R. Friedman;
Willcox & Savage; McCready and Keene, Inc;
William M. Mercer, Inc; Government Finance
Officers Association; National Council on
Teacher Retirement; National Restaurant
Association; and Virginia Maryland Delaware
Association of Electric Cooperatives) ex-
pressed various views on, and requested clari-
fication of, provisions included in paragraph
(d)(4) of this section that indicated periods of
FMLA leave would be treated as “continuous
service (i.e., no break in service) for purposes
of vesting and eligibility to participate” in
pension and other retirement programs. To
resolve the confusion created by this provi-
sion, several clarifications have been included
in the final rule. Under the FMLA, unpaid
leave does not constitute service credit —
except for purposes of “break in service” rules
because the taking of FMLA leave cannot
“. . .result in the loss of any employment ben-
efit accrued prior to the date on which the
leave commenced” (§ 104(a)(2)). Thus, employ-



ees will not be deemed to accrue hours of
service during periods of unpaid FMLA leave
(paid leave is counted as service credit). Note,
in addition, however, that if any FMLA leave
is also covered by special maternity and pa-
ternity leave plan pension break in service
rules under ERISA, the more generous rule
would apply. Paragraph (d)(4) of this section
is clarified to reflect this position.
Cincinnati Gas & Electric Company and
Austin Human Resource Management As-
sociation asked that the requirement for
an employee to be reinstated to the same
or a “geographically proximate” worksite be
further defined in paragraph (e)(1) of this
section. In response, the rule is clarified to
provide that a geographically proximate work-
site is one that does not involve a significant
increase in commuting time or distance.
Austin Human Resource Management
Association also recommended that the rules
clarify an employer’s obligation to return an
employee to an equivalent position following
FMLA leave when the employee has medical
limitations but is not a qualified individual
with a disability under the ADA. An em-
ployee’s right to restoration under FMLA is
dependent upon the employee’s ability to per-
form all of the essential functions of the
employee’s position. This is now addressed
in § 825.214. (See also the discussion in
§ 825.702.) This commenter also suggested
that the final rule expressly state that FMLA
does not affect the employer’s right to admin-
ister a light duty return to work program for
employees off work due to injury or illness.
This is an incorrect interpretation of FMLA’s
leave entitlement provisions and cannot be
adopted in the regulations. See the discus-
sion in § 825.702(d)(2). An employer may not
require an employee to return to light duty.
But the employer is not prohibited from pro-
viding a program under which an employee
could voluntarily return to duty before he
or she is able to perform all the essential
functions of the job. In such a case, because
an employee cannot waive his or her FMLA
rights, the employee’s right to be restored to
his or her original or an equivalent position
would continue until 12 weeks have passed
in that 12-month period, including all FMLA
leave and the light duty period for which the
employee would otherwise have been on leave.
See the revisions at §§ 825.220 and 825.702.
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College and University Personnel Asso-
ciation commented that § 825.215(d)(2)
appeared to prohibit employers from apply-
ing “use it or lose it” policies because an
employee who takes FMLA leave is entitled to
the same benefits upon return from leave as
he/she was entitled to at the commencement
of the leave, regardless of whether the “use it
or lose it” date has passed. The commenter
considered this interpretation inconsistent
with § 825.216, which suggests an employee
has no greater right to benefits than if the
employee had been continuously employed
during the FMLA leave. The commenter is cor -
rect that the FMLA extends no greater right
or benefit to eligible employees than they
would receive if they worked continuously
during the FMLA leave. Consistent with this
provision, if an employee would have “lost”
the benefit if the employee had been continu-
ously employed instead of taking FMLA leave,
the employee is not entitled to “retain” the
benefit simply because the employee took
FMLA leave, regardless of whether the trigger
date for “losing it” occurs during a period the
employee is on FMLA leave.

The National Association of Plumbing-
Heating-Cooling Contractors commented that
for union-affiliated employers under a col-
lective bargaining agreement, an eligible
employee who requests FMLA leave will be
replaced from the hiring hall. According to
the commenter, the employer has no author-
ity to recall a worker back to his or her origi-
nal position at the end of the leave. As noted
in § 825.700 of these regulations and § 402
of the FMLA, the rights established for eli-
gible employees by FMLA may not be dimin-
ished by any collective bargaining agreement
or any employment benefit program or plan.
An employer under the circumstance de-
scribed by this commenter would still be
required to reinstate the eligible employee
to the same or an equivalent position.

Limitations on Employer’s Obligation to
Reinstate (§ 825.216)

Section 104(a)(3) of FMLA limits the en-
titlement of any restored employee to no
greater right, benefit, or position of employ-
ment than any right, benefit, or position of
employment to which the employee would



have been entitled had the employee not taken
the leave. An employer must demonstrate that
the employee would not otherwise have been
employed when reinstatement is requested
to be able to deny restoring the employee
(for example, in the case of a department-wide
layoff affecting the employee’s former posi-
tion). Similarly, if a shift has been eliminated
or overtime work has decreased, a returning
employee would not be entitled to return to
that shift or to work the same overtime hours
as before. In addition, an employer may deny
reinstatement to an eligible “key” employee if
such reinstatement would cause substantial
and grievous economic injury to the em-
ployer’s operations and if the employer has
complied with all the provisions of § 825.217;
and, an employer may delay reinstatement of
an employee who fails to furnish a fitness for
duty certificate on return to work in the cir-
cumstances described in § 825.310, until the
certificate is furnished.

The National Association of Computer
Consultant Business commented that while
this section referred to the task of the project
being completed while an employee is on
FMLA leave and the loss of reinstatement
rights in that instance, it did not refer to other
similar limitations, such as where a position
is eliminated or resubcontracted. The same
principles would apply in these other in-
stances where the position of employment no
longer exists and the change occurs during
an employee’s FMLA leave. An employee’s
rights to be restored are the same as if the
employee had not taken the leave. The em-
ployer must establish that the employee who
seeks reinstatement would not otherwise
have been employed if leave had not been
taken in order to deny reinstatement. See
also § 825.312(d).

Employers Association of New Jersey
asked, where an employee would have been
laid off during a period of FMLA leave, at what
point does the leave end and the employee’s
entitlement to maintenance of group health
benefits cease? Or, where the employer makes
a bona fide determination that, because of
reduced workforce requirements, the services
of the employee on FMLA leave will no longer
be required? Similarly, Alabama Power Com-
pany (Balch & Bingham) requested more
guidance be given on department-wide down-
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sizing while an employee is on leave — must
the employee still be kept on leave for the re-
mainder of the planned FMLA leave if he or
she would have been permanently laid off
when the downsizing occurred? Fisher and
Phillips also suggested the regulations clarify
that an eligible employee’s rights to group
health plan benefits end after the date of a
layoff affecting an employee on FMLA leave.
The National Restaurant Association sug-
gested that it would be helpful if more ex-
amples were included of circumstances where
an employee’s rights to job restoration and
maintenance of health benefits are limited.

As explained in several sections of the
regulations, an eligible employee under FMLA
is entitled to no greater right of employment
than if leave had not been taken. The legisla-
tive history points out that if, but for being
on leave, an employee would have been laid
off, the employee’s right to reinstatement is
whatever it would have been had the employee
not been on leave at the time of the layoff.
Thus, if an employee is laid off during an
FMLA leave period, the employer’s obligations
to continue the employee on FMLA leave,
maintain the employee’s group health plan
benefits, and restore the employee to a posi-
tion of employment, all cease at the time the
employee is laid off provided the employer has
no such obligation under a collective bargain-
ing agreement or otherwise, and the employer
can demonstrate that the employee would not
have been reinstated, reassigned, or trans-
ferred in the absence of the FMLA leave. This
section has been so clarified. Note, too, how-
ever, an employer is prohibited from discharg-
ing or otherwise discriminating against an
employee for exercising rights under the Act,
and the employer that eliminates the job of
an employee who takes FMLA leave (for ex-
ample, by redistributing the work to other
employees) bears the burden of establishing
that the job would have been eliminated, and
the employee would not otherwise have been
employed by the employer, if the employee
had continued to work instead of taking the
leave. (See also the discussion of § 825.214,
above.)

Employers Association of New Jersey also
asked whether an employer is obligated to
reinstate an employee if, during the leave, the
employee engaged in conduct which would



have resulted in discharge if the conduct oc-
curred while the employee was at work. If no
such obligation exists, may the FMLA leave
and maintenance of group health insurance
be discontinued at the point in time that the
misconduct took place? Again, an employee
on FMLA leave is entitled to no greater right
of employment than if the leave was not
taken. Provided the employer’s policies are
non-discriminatory, are applied uniformly to
similarly-situated employees, and violate no
other laws, regulations, or collective bargain-
ing agreements where applicable, sanctions
such as discharge for misconduct may con-
tinue to be applied to the employee on FMLA
leave for actionable offenses as if the employee
had continued to work.

“Key” Employee Exemption (§ 825.217)

FMLA provides a limited exemption from
an employer’s requirement to restore an em-
ployee to employment after FMLA leave if cer-
tain factors are met: (1) denial of restoration
to employment (but not the taking of the leave)
must be necessary to prevent “substantial and
grievous economic injury” to the employer’s
operations; (2) the employer must notify the
employee of its intent to deny restoration
under this exemption at the time the employer
determines that such grievous economic in-
jury would occur; (3) if the leave has already
commenced, the employer must allow the
employee an opportunity to elect to return to
work after receiving the notice from the em-
ployer; and (4) the exemption is limited to a
salaried eligible employee who is among the
highest paid 10 percent of the employer’s
workforce within 75 miles of the facility where
employed. These provisions are statutory, as
set forth in § 104(b) of FMLA.

Several commenters suggested changes
that would be inconsistent with the statutory
terms of the exemption, such as increase
the “top 10 percent” to “top 25 percent” or
decrease it to “top five percent,” or guarantee
reinstatement rights to women who have
achieved the top 10 percent status despite
the terms of the exemption, or limit applica-
bility of the exemption to private sector em-
ployers only. The Department cannot adopt
regulatory provisions for the exemption
that would run counter to the terms of the
statute.
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The National Association of Plumbing-
Heating-Cooling Contractors questioned
whether key employees had to be notified of
their designation as “key” prior to requesting
FMLA leave, suggesting that employers should
be required to do this to prevent misunder-
standings and abuses (e.g., at the time of
being hired). Under the terms of the statute,
the employer must notify an employee “at the
time the employer determines” that the req-
uisite injury from restoration would occur.
Under § 825.217(c)(2), the determination of
whether a salaried employee is among the top
10 percent for purposes of the exemption
is made at the time of a request for leave.
Under the “notice to employee” provisions of
§ 825.301(c)(6), the employer must inform a
“key” employee in response to a request for
leave whether the employee is a “key” em-
ployee, and the potential consequence that
restoration may be denied following the leave.
As provided under § 825.219, if an employer
believes reinstatement may be denied, such
written notice must be provided to the em-
ployee at the time of the leave request, or when
the FMLA leave commences, whichever is
earlier. Failure to provide timely notice that
the employee is a key employee and restora-
tion may be denied will cause employers to
lose their right to deny restoration, even where
substantial and grievous economic injury will
result from restoring the employee.

The Society for Human Resource Manage-
ment asked whether overtime is included
when computing the highest paid 10 percent
of the workforce, and how the determination
is made when there is a parent company and
a subsidiary involved. As detailed in § 825.217
(c)(1), the earnings used for this computa-
tion include wages (which includes salaries),
premium pay (which includes “overtime”
premium pay), incentive pay (e.g., commis-
sions), and non-discretionary and discretion-
ary bonuses. The definition of “employer” in
§ 825.104 would control in cases involving
a parent and subsidiary. As provided in
§ 825.104(c), normally the legal entity which
employs the employees is the employer, and
a corporation is a single employer (rather than
its separate establishments or divisions).
Where one corporation has an ownership in-
terest in another, it is a separate employer
unless it meets the tests for “integrated



employer” (§ 825.104(c)(2)), in which case
all employees of the integrated employer are
considered.

Substantial and Grievous Economic Injury
(§ 825.218)

To deny restoration to a “key” employee,
the employer must establish that restoring
the employee would cause “substantial and
grievous economic injury” to the employer’s
operations. In explaining the conditions for
applying the “key” employee exemption, the
legislative history indicated, when measur-
ing grievous economic harm, “. . .a factor to
be considered is the cost of losing a key em-
ployee if the employee chooses to take the
leave, notwithstanding the determination that
restoration will be denied.” Numerous com-
menters (Chicago Transit Authority; Nations-
bank Corporation (Troutman Sanders) and
Southern Electric International, Inc. (Trout-
man Sanders); Pima Federal Credit Union;
United Federal Credit Union; Weinberg &
Green; Wessels & Pautsch; Willcox & Savage;
Credit Union National Association, Inc; Na-
tional Association of Federal Credit Unions;
and the National Restaurant Association) re-
quested more specific guidelines and further
regulatory definition of the statutory term
“substantial and grievous economic injury.”
One commenter (IBM Endicott/Owego Em-
ployees Federal Credit Union) suggested
further guidance was unnecessary. The Na-
tional Association of Federal Credit Unions
noted additionally that under the ADA, an
employer’s operations suffer an “undue hard-
ship” if accommodation to an employee would
be unduly costly, extensive, substantial, or
disruptive or would fundamentally alter the
nature or operation of the business. This
commenter suggested these same factors
under ADA could be applied in determining
whether or not an employer’s operations
would suffer “substantial and grievous eco-
nomic injury” by restoring a key employee to
the position. The EEOC, on the other hand,
which administers the ADA, recommended
that the FMLA rules state that FMLA’s stan-
dard for the “key” employee exemption is
different from “undue hardship” under the
ADA. The Department concurs with EEOC’s
suggestion that “substantial and grievous
economic injury” under FMLA is different
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from “undue hardship” under the ADA. FMLA
creates a narrow exception to the reinstate-
ment rights of a key employee, whereas ADA’s
standard provides a measure of the reason-
ableness of any accommodation. Additionally,
the definitions of the two terms suggest that
“substantial and grievous economic injury”
is more stringent than “undue hardship.” The
FMLA rules define “substantial and grievous
economic injury” to include “substantial long-
term injury.” Undue hardship is defined as
“significant difficulty or expense” (see Appen-
dix to 29 CFR Part 1630.2(p)). Accordingly,
the final rule is revised to clarify that the
two standards are, in fact, different, and that
FMLA'’s standard is more stringent than the
ADA'’s “undue hardship” standard. Further
regulatory guidelines, however, in the form
of a more precise test, cannot be established
due to the fact-specific circumstances that
must be evaluated on a case-by-case basis.

Rights of a Key Employee (§ 825.219)

This section detailed the guidelines for
applying the “key” employee exemption, and
the requirements for employers to furnish
proper and timely notice to “key” employees,
informing them of the possibility that res-
toration to employment may be denied. A
“key” employee must be given a reasonable
period of time after receiving the employer’s
notice in which to elect whether to return
to work. A key employee who takes leave is
still eligible for maintenance of group health
benefits, even after the employee has been
notified that reinstatement will be denied. In
those circumstances, the employer may not
recover the premiums it paid to maintain such
health benefits. An employee who continues
on leave after receiving notice from the em-
ployer is still entitled to request reinstatement
at the conclusion of the leave period, and the
employer must again determine if substan-
tial and grievous economic injury will result
from reinstatement based on the facts exist-
ing at that time.

TRW Systems Federal Credit Union,
Fisher & Phillips, and the National Restau-
rant Association considered the requirements
to give written notices to key employees as
provided in the regulations to be excessive
and duplicative. The National Association of
Federal Credit Unions opposed the require-



ment for a second determination to be made,
after a key employee has already chosen to
continue the leave after receiving the em-
ployer’s first notice that restoration will be
denied. The Chamber of Commerce recom-
mended that the regulations require written
notice but not mandate a specific form of
delivery (either in person or by certified mail).
The National Restaurant Association consid-
ered the obligations of the employer to be
so burdensome under the regulations as to
render the exception under the Act of no prac-
tical value.

After full consideration given to the
comments received on this section, the De-
partment continues to believe that the rule
properly construes the rights intended by the
Act for “key” employees; thus, no further
modifications have been made in response
to the comments. Section 104(b) of FMLA is
intended as a narrow, limited exemption from
the otherwise applicable restoration require-
ments of the Act. The procedural require-
ments set forth in the rule ensure that the
standards for the exemption have been prop-
erly met, i.e., based on facts existing at the
time an employee seeks restoration to em-
ployment, the employer must establish that
denial of restoration at that time is necessary
to prevent substantial and grievous economic
injury to the employer’s operations.

Employee Protections and Prohibited Acts
(§ 825.220)

Section 105 of FMLA makes it unlawful
for an employer to interfere with or restrain
or deny the exercise of any right provided by
the Act. It also makes it unlawful for an em-
ployer to discharge or in any other manner
discriminate against any individual for op-
posing any practice made unlawful by the Act.
This opposition clause is derived from Title
VII of the Civil Rights Act of 1964 and is in-
tended, according to the legislative history,
to be construed in the same manner. Thus,
FMLA provides the same sorts of protections
to workers who oppose, protest, or attempt
to correct alleged violations of the FMLA as
are provided to workers under Title VII. The
regulations provided that any violation of the
FMLA or its implementing regulations would
constitute interfering with, restraining, or
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denying the exercise of rights under the Act.
“Interfering with” the exercise of rights was
defined to include not only denying author-
ization for or discouraging an employee to
take FMLA leave, but manipulation by the
employer to avoid responsibilities (such as
unnecessarily transferring employees among
worksites to avoid the 50-employee thresh-
old for employees’ eligibility). FMLA’s anti-
discrimination provisions were interpreted in
the Interim Final Rule to prohibit an employer
from requiring more of an employee who took
FMLA leave than the employer requires of
employees who take other forms of paid or
unpaid leave (e.g., requirements to furnish
written notice or certification for use of leave).
Also, employers were prohibited from consid-
ering an employee’s use of FMLA leave as a
negative factor in any employment actions
(e.g., promotions or discipline), and specifi-
cally in connection with “no fault” attendance
policies. Finally, the regulations expressed
DOL’s view that employees cannot waive their
rights under FMLA, nor can employers induce
employees to waive their FMLA rights.

Ten commenters (Consolidated Edison
Company of New York, Inc; Dopaco, Inc; Red
Dot Corporation; Tax Collector, Palm Beach
County, Florida; Austin Human Resource
Management Association; Equal Employment
Advisory Council; Florida Citrus Mutual;
Food Marketing Institute; Greater Cincin-
nati Chamber of Commerce (Taft Stettinius
Hollister); and the Society for Human Re-
source Management) opposed the prohibi-
tions against counting FMLA-protected leaves
of absence in disciplinary actions and under
employers’ attendance control policies. Some
felt that FMLA should not invalidate legiti-
mate attendance control programs, which are
objective and nondiscriminatory as to the rea-
son for a given absence, or that reasonable
attendance requirements should still be avail-
able to employers and remain within their
prerogatives as a condition of continued em-
ployment. Some asked whether a distinc-
tion could be made between counting FMLA
absences negatively for purposes of discipline
or other adverse action, and counting them
under attendance programs that reward
employees for good attendance (e.g., atten-
dance bonus programs). It was argued that



employers should still be allowed to reward
employees positively for perfect attendance,
and be permitted to exclude an employee from
such an attendance award if the employee’s
FMLA absence makes him or her ineligible.

Employers pay bonuses in different forms
to employees for job-related performance such
as for perfect attendance, safety (absence of
injuries or accidents on the job), and exceed-
ing production goals. Bonuses for perfect
attendance and safety do not require perfor-
mance by the employee, but rather contem-
plate the absence of occurrences. To the ex-
tent an employee who takes FMLA leave meets
all the requirements for these types of bo-
nuses (which contemplate the absence of an
event) before the FMLA leave begins, the em-
ployee is entitled to continue this accrued
entitlement upon the employee’s return from
FMLA leave (the taking of FMLA leave cannot
“. . .result in the loss of any employment ben-
efit accrued prior to the date on which the
leave commenced”). Thus, the employee may
not be disqualified for such bonus(es) merely
because the employee took FMLA leave dur-
ing the period; to do so would discriminate
against the employee for taking FMLA leave.
A monthly production bonus, on the other
hand, does require performance by the em-
ployee during the period of production. If the
employee is on FMLA leave during the period
for which the bonus is computed, the em-
ployee may be excluded from consideration
for the bonus. These principles are discussed
in new § 825.215(c)(2).

Nationsbank Corporation (Troutman San-
ders) observed that the courts in recent years
have found that some employees have abused
or illegitimately sought the protection of anti-
discrimination statutes to avoid legitimate
discipline, and that the courts and some ad-
ministrative agencies (including DOL) have
developed decision rules to bar such use of
the law by employees. The commenter rec-
ommended that DOL explicitly prohibit em-
ployee abuse or misuse of FMLA and include
sanctions for such misconduct (e.g., dis-
charge, payment of attorneys’ fees or other
costs).

Sections 825.216 and 825.312 discuss at
some length, as noted repeatedly throughout
this preamble, that FMLA does not entitle any
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employee to any right, benefit, or position of
employment other than any right, benefit, or
position of employment to which the employee
would have been entitled if the employee had
not taken leave under the FMLA. Thus, FMLA
cannot be used by employees as a “shield”
to avoid legitimate discipline. As this basic
tenet flows from FMLA’s statutory provisions
which have already been addressed in the
regulations, it is unnecessary to include the
particular suggested provisions to respond to
these concerns.

Nationsbank Corporation (Troutman San-
ders), Southern Electric International, Inc
(Troutman Sanders), and Chamber of Com-
merce of the USA expressed concerns with
the “no waiver of rights” provisions included
in paragraph (d) of this section. They recom-
mended explicit allowance of waivers and re-
leases in connection with settlement of FMLA
claims and as part of a severance package
(as allowed under Title VII and ADEA claims,
for example). The ERISA Industry Committee
raised a similar concern with respect to the
rule’s impact on early retirement windows
offered by employers. Such windows are typi-
cally open for a limited period of time and
require all employees accepting the offer to
be off the payroll by a certain date. If employ-
ees on FMLA leave have the right to partici-
pate in an early retirement program, but may
continue to have and assert leave rights, the
leave rights could adversely affect adminis-
tration of the early retirement program.

The Department has given careful consid-
eration to the comments received on this sec-
tion and has concluded that prohibitions
against employees waiving their rights and
employers inducing employees to waive their
rights constitute sound public policy under
the FMLA, as is also the case under other
labor standards statutes such as the FLSA.
This does not prevent an individual employee
on unpaid leave from returning to work
quickly by accepting a “light duty” or differ-
ent assignment. Accordingly, the final rule is
revised to allow for an employee’s voluntary
and uncoerced acceptance of a “light duty”
assignment. An employee’s right to restora-
tion to the same or an equivalent position
would continue until 12 weeks have passed,
including all periods of FMLA leave and the



“light duty” period. In this connection, see
also § 825.702(d).

With respect to early-out windows for re-
tirement purposes, an employee on FMLA
leave may be required to give up his or her
remaining FMLA leave entitlement to take an
early-out offer from the employer. Under these
circumstances, FMLA rights would cease be-
cause the employment relationship ceases,
and the employee would not otherwise have
continued employment. Further, although an
employer need not extend the window for
those employees who are out on FMLA leave,
the employer must afford such employees the
opportunity to avail themselves of any such
offer which would have been available if they
had not been on leave.

Florida Citrus Mutual and Fisher & Phil-
lips took issue with the prohibition against
an employer manipulating the size of the
workforce for the purpose of precluding em-
ployee eligibility for FMLA leave. They sug-
gested that employers cannot “interfere” with
the rights of employees unless and until the
employees have those rights.

We disagree with the views expressed in
these comments. It is DOL’s view that a cov-
ered employer that engages in the manipu-
lative behavior prohibited by the regulatory
provisions is depriving employees of rights
and entitlements they would otherwise fully
enjoy but for the manipulative actions by the
covered employer, which is expressly pro-
hibited. The rule is clarified to state that em-
ployers covered by the FMLA may not engage
in such manipulation of the workforce for the
purpose of avoiding FMLA obligations.

The California Department of Fair Em-
ployment and Housing recommended re-
visions to paragraph (c) of this section to
reference the consequences of an employer
asking a job applicant or the former employer
of a job applicant questions which would
reveal the employee’s use of FMLA leave, and
the consequences of making hiring decisions
based on the use of FMLA leave. It was sug-
gested that if hiring decisions are among the
employment actions for which use of FMLA
leave may not be a negative factor, then the
regulations should incorporate guidance in
this area. A reference to “prospective em-
ployees” has been included in paragraph (c)
of this section.
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lll. Subpart C, §§ 825.300-825.312

Posting Requirements (§ 825.300)

Twenty commenters took exception to the
regulatory requirement regarding the size of
the notice (poster). They felt it was unnec-
essary and did not provide any substantive
benefit to employees.

The Department has determined that it
will not prescribe the precise size of the re-
quired poster. The regulation requires instead
that the poster be large enough to be easily
read. This requirement would be satisfied, for
example, if the poster were at least the size of
a standard 8% x 11 inch piece of paper. The
purpose of the poster is to call employees’
attention to the basic requirements of FMLA
and provide information where they may get
additional information or file a complaint. In
the past several years a number of commer-
cial firms have reproduced other posters,
having a number of posters in a single set or
on a single display, and much of the infor-
mation is not legible from any reasonable
distance. If the poster does not inform, it
serves no useful purpose.

Two commenters objected to having a pro-
vision in the regulation that allowed employ-
ees to circumvent their notice obligations to
the employer if the employer failed to post
the notice. The purpose of this provision is to
encourage employers to post the notice; oth-
erwise, how would employees know about
FMLA and their basic rights and where to
obtain additional information? The posting
requirement is not difficult or overly burden-
some for an employer, as the Department
will furnish, free of charge, a copy of the
poster which the employer may duplicate.
The Department finds no basis to remove this
provision from the Final Rule.

The Employers Association of Western
Massachusetts, Inc., commented that refer-
ences to applicants for employment should
be deleted from the regulation as the statute
applies only to eligible employees.

The statute, at § 109(a), requires the no-
tice to be posted in conspicuous places on
the premises where notices to employees and
applicants for employment are customarily
posted. The prohibited acts identified by the
statute in § 105 state that it is unlawful for
an employer and/or any person to interfere



with rights or discriminate against any indi-
vidual. Clearly the prohibited acts are not lim-
ited in application to eligible employees. The
Department is unable to make this change
as it conflicts with the statutory language.

The Society for Human Resources Man-
agement asked if a contractor who has em-
ployees working at multiple sites of other
employers is required to post the notice at
each site when the employer who controls
the site has already posted the notice. The
contractor should ensure that a notice is
posted in a conspicuous place on the worksite
where his/her employees have access. If so,
there is no need for the contractor to post
additional notices.

The Tennessee Association of Business
asked if posting the notice satisfies all no-
tice requirements of the Act. The posting of
the notice is but one of the notice require-
ments applicable to employers. For example,
in § 825.301(b) the employer is required to
provide written notice to an employee who
provides notice of the need for FMLA leave
regarding eight essential elements of infor-
mation that are employee-specific. There are
a number of other notice provisions through-
out the regulations.

Other Employer Notices (§ 825.301)

Four commenters made observations
regarding the requirements of § 825.301(a)
for employers to include their policies regard-
ing the taking of FMLA leave in employee
handbooks, if they have such a publication.
One commenter asked for the deadline by
which the FMLA provisions should be in-
cluded. Another objected to any requirement
to include the process to file a complaint
and advising employees of their right to file
suit. Yet another urged the Department to
provide an acceptable statement to be in-
cluded in the employee handbook regard-
ing FMLA. One commenter urged that this
requirement be satisfied if the employer in-
corporated the Department’s FMLA Fact
Sheet in the handbook.

It was the intent of the regulations that if
an employer provides a handbook of employer
policies, the employer’s FMLA policies would
be included in the handbook by the effective
date of FMLA. There is no requirement that
an employer include information regarding
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filing complaints or private rights of action.
The purpose of this provision is to provide
employees the opportunity to learn from their
employers of the manner in which that em-
ployer intends to implement FMLA and what
company policies and procedures are appli-
cable so that employees may make FMLA
plans fully aware of their rights and obliga-
tions. It was anticipated that to some large
degree these policies would be peculiar to
that employer. Consequently, it would be of
little use to incorporate the Department’s Fact
Sheet or a Departmental statement in the
employer’s handbook for employees.

Seven commenters stated that the notice
requirements in § 825.301(c) are burden-
some, not required by the statute and should
be deleted from the regulations. One com-
menter urged that the notice required by this
section should include the consequences of
employees failing to give 30 days notice
when leave is foreseeable. Three additional
commenters urged there be one generic no-
tice applicable to all employees except key
employees.

The intent of this notice requirement is
to insure employees receive the information
necessary to enable them to take FMLA leave.
The employee is entitled to know the arrange-
ments for payment of health insurance pre-
miums reached by agreement with the em-
ployer, whether the employee will be required
to provide medical certification for leave or
fitness to return to duty, etc. It would be in-
appropriate to use a generic notice as much
of the information may be employee specific,
particularly the arrangements for payment
of insurance co-payments. The regulation
suggests employers provide information to
employees regarding consequences of in-
action. There is nothing in the regulation
that precludes the employer from providing
more information than required, only from
providing less. The Department finds no ba-
sis to change the requirements of this notice
provision.

Three commenters objected to a require-
ment that a notice be provided each time an
employee takes leave, especially when the
employee is taking leave intermittently. The
regulation has been amended to provide that
in most circumstances notice need only be
given once in each six-month period, on the



occasion of the first employee notice of the
need for leave. However, if the specific infor-
mation required to be furnished in the notice
changes, notice of the changed information
must be provided in response to a subsequent
notice of need for leave. In addition, an em-
ployer will be required to give notice of a re-
quirement for medical certification, or for a
“fitness-for-duty” report upon the employee’s
return to work, each time the employer re-
ceives notice of a need for FMLA-qualifying
leave. An exception will exist, however, if the
notice given at the beginning of the six -month
period, as well as any employee handbooks
or other written documents regarding the
employer’s leave policies, make it clear that
medical certification or a “fitness-for-duty”
report will be required under the circum-
stances of the employee’s leave. For example,
the prior notice and handbook (if any) might
state that certification will be required for all
sick leave of any kind, for all unpaid sick leave,
or for all sick leave longer than a specified
period. Similarly, the notice and handbook
might state that “fitness-for-duty” reports will
be required for all employees with back inju-
ries in a certain occupation.

The Women Employed Institute urged that
the notice required by § 825.301(c) be in writ-
ing and that the notice should be furnished
to the employee no later than the day before
leave is to begin if leave is foreseeable or as
soon as practicable if not foreseen.

The regulation has been changed to make
it clear that the notice must be in writing.
The interim final rule required the employer
to provide the notice at the time notice of
need for leave is provided. The Final Rule will
require such notice to be provided as soon
after notice of need for leave is given as prac-
ticable, usually one or two business days. The
requirement for written notice simply ensures
that the employee receives critical informa-
tion and provides appropriate documentation
of the information conveyed to the employee
in the event of a dispute.

The Church of Jesus Christ of Latter-Day
Saints commented that an employer should
still be permitted to count an absence as
FMLA leave even if an employee (who may
be too ill) has not requested FMLA leave for
the absence. An example was provided of
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an employee who has a heart attack and
misses five weeks from work but does not
request FMLA leave. The Church further
observes that providing the employee with
the required notice when the employee is so
ill would be uncaring.

The regulations have been revised to per-
mit the employer to mail the notice to the
employee’s address of record if leave has al-
ready begun. The regulations also provide that
notice of need for leave may be given by the
employee’s spokesperson, (e.g., spouse, adult
relative, attorney, doctor).

The California Department of Fair Em-
ployment and Housing comments that the
regulations should be more specific regard-
ing the obligations of covered employers who
have no eligible employees. Section 825.500
of the Final Rule has been revised to specify
the obligations of covered employers who have
no eligible employees.

The regulation has also been revised to
make it clear that if an employer fails to
provide the required information, it may not
take action against an employee for failure
to comply with the employee’s obligations
required to be set forth in the notice.

Employee Notices (to Employers)
When Leave is Foreseeable (§ 825.302)

Four commenters suggested that it be
made clear that the employee is required to
give notice of need for FMLA leave to the
employee’s supervisor or other appropriate
person, and need not make the request to
some top official of the company.

The employee is required to provide no-
tice of need to take FMLA leave to the same
person(s) within the company the employee
ordinarily contacts to request other forms of
leave, usually the employee’s supervisor. It
is the responsibility of the supervisor either
to refer the employee who needs FMLA leave
to the appropriate person, or to alert that
person to the employee’s notice. Once the
employee has provided notice to the super-
visor or other appropriate person in the usual
manner, the employee’s obligation to provide
notice of the need for FMLA leave has been
fulfilled.

The Nationsbank Corporation requested
guidance as to the circumstances in which



an employer may choose to waive notice
requirements. Throughout the regulations,
reference is made to the employer’s ability
to waive notice and certification require-
ments. As long as the employer’s discretion
is applied in a nondiscriminatory manner,
the employer will have complied with these
requirements.

Fisher and Phillips observed that the
regulations do not address the employee’s
obligation to provide notice of any needed
extension to leave already requested and
underway. Sommer and Barnard also took
issue with the notice requirements regarding
an extension of leave, and suggested that the
regulations should be amended to provide
that an employee on FMLA leave who fails to
report to work at the expiration of the leave
and fails to give FMLA notice of the need for
extension of the leave prior to its expiration
shall not be entitled to the job restoration pro-
tections of the Act or the regulations, unless
it was impossible to give such notice prior
to expiration of the leave and the employee
thereafter gives the earliest and best notice
possible. The regulation has been amended
in § 825.309(c) to provide that an employee
shall advise the employer if leave needs to
be extended. In addition, the employer may
obtain such information from employees
through status reports.

Section 825.302(g) has also been revised
to clarify employee notice obligations when
the employer’s paid leave plan contains lesser
obligations and paid leave is substituted for
unpaid FMLA leave. An employer may not
impose FMLA'’s stricter notice requirements
if the employer’s applicable leave plan allows
less advance notice for the type of leave being
substituted. See, also, § 825.207(h).

The Department also notes that the regu-
lations continue to provide that although an
employee is only required by FMLA to give
oral notice of the need for leave, an employer
may require an employee to comply with its
usual and customary notice requirements,
including a requirement of written notice.
If an employee fails to give written notice
in these circumstances, an employer may not
deny or delay leave, but may take appropri-
ate disciplinary action.
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Employee Notices (to Employer) When Leave
is Not Foreseeable (§ 825.303)

The Women’s Legal Defense Fund sug-
gested that section (a) be amended to reflect
that an employee may not be foreclosed from
beginning leave even if one or two days’ no-
tice is not possible. The final rule has been
amended to include guidance that notice
should be given as soon as practicable.

Two commenters indicated that verbal
notice is not sufficient and the employer
should be permitted to require a written no-
tice, requesting leave and providing a general
reason for the leave if FMLA. They suggested
that if an employee needs to request the leave
in an emergency, oral notice should be suffi-
cient but only if the employee confirms that
request in writing within two working days.

Nothing in the regulations prohibits an
employer from requiring written notice to take
or request leave if this is the employer’s usual
procedure. The employer may request writ-
ten notice for all leave. The employer, how-
ever, may not deny or delay FMLA-qualifying
leave when the employee provides verbal no-
tice as soon as practicable. Having a hard and
fast rule that the employee must give written
notice or confirm the verbal notification within
one or two working days would work an un-
necessary hardship on many employees who
have taken leave for a medical emergency and
are not in a position to provide written notice
either due to their own serious health condi-
tion, or that of an immediate family member.

Employer’s Recourse When Employee Fails
to Provide Notice (§ 825.304)

Seven commenters provided observations
regarding this section. Four of the commen-
ters urged that an employer not be permitted
to denyleave under any circumstances when
the employee fails to provide adequate no-
tice, but only delay the leave. They further
stated that the employer should be permit-
ted to delay the leave only if the employer can
show that the activities of the business were
prejudiced by the employee’s failure to pro-
vide adequate notice. They questioned the
extent of an employer’s right to take disci-
plinary action in the event adequate notice
is not provided and urged that the employer
be prohibited from denying leave or discharg-
ing the employee for inadequate notice. One



commenter asked for a definition of the term
“as soon as practicable.”

Section 102(e) of the statute sets out ob-
ligations of the employee to provide notice to
the employer of the need to take leave in both
foreseeable and unforeseeable circumstances.
As this is an affirmative responsibility of the
employee it would be inappropriate to require
the employer to show any prejudice result-
ing from an employee’s failure to provide
adequate notice. As used in the regulation,
as soon as practicable is further explained as
within one or two business days unless that
is not feasible. The regulation is revised to
provide that an employer may delay (rather
than deny) leave where required notice has
not been given.

Medical Certification of Serious Health
Conditions (§ 825.305)

The Community Legal Services, Inc. com-
mented that low income workers may be
unable to persuade health care providers to
provide medical certifications. They urge an
exception for such workers if obtaining the
certification is not practicable under the par-
ticular circumstances despite the employee’s
diligent, good faith efforts, and a similar
exception that would excuse a person’s in-
ability to produce a certification or all the
information requested by the employer be-
cause of non-cooperation by the health care
provider. If an employee under these cir-
cumstances is unable to provide a complete
certification, the employer could request a
second opinion at the employer’s expense,
they suggest. Further, any employer that re-
quires a certification should provide a copy
to the employee.

The provision for medical certification
at the request of the employer is a basic
qualification for FMLA leave. It is the em-
ployee’s responsibility to provide such certi-
fication. The Final Rule has been amended in
§ 825.311(b) to provide that if an employee
never produces the requested certification, the
leave is not FMLA leave. It is the employee’s
responsibility to find a health care provider
that will provide a complete certification. As
the employee is providing the certification to
the employer, if the employee wishes to have
a copy he/she may make a copy before sub-
mission to the employer. The regulation has

70

been amended to provide for copies of a sec-
ond or third opinion to be provided by the
employer to the employee upon the employee’s
request.

Eight commenters observed that provid-
ing a minimum of 15 days for the employee
to provide medical certification is unreason-
able. In some cases the certification would
not be provided until the leave is over if the
leave is only for a short period of time, and
the employee would have returned to work,
thereby denying the employer the opportu-
nity to obtain second and third opinions
where appropriate and designating the leave
as FMLA leave after the employee has re-
turned to work. Several alternatives were
proposed, from allowing the employer to de-
fine an acceptable time frame to allowing
only one week to provide the certification.

The regulations have been amended in
§ 825.305(a)(2) to track the statute more
closely. Ordinarily, when leave is foreseeable
and at least 30 days notice has been provided,
the employee should provide the medical cer-
tification before the commencement of leave.
If the need for leave does not allow for this,
the employee should provide the certification
within the time frames established by the
employer for submission of the certification,
which must allow at least 15 days after the
employer’s request. Section 825.208 of the
regulations has been amended to enable the
employer to make a preliminary designation
of leave when the certification was not pro-
vided prior to the commencement of leave,
or the employer is awaiting a second or third
opinion, and to confirm or withdraw the des-
ignation depending upon the results of the
medical opinions even though the employee
has returned to work. The Department be-
lieves that the requirement to provide the
certification in no less than 15 days is rea-
sonable as the employee has no control over
the timing of the health care provider’'s com-
pletion of the certification form.

Two law firms, Fisher and Phillips and
Sommer and Barnard, observed the regula-
tions are silent regarding time frames for sub-
mission of recertifications. Section 825.308
has been amended to clarify that recertifi-
cations are subject to the same 15-day time
frames as the original certification.



Section 825.305(e) has also been re-
vised to clarify the certification requirements
when the employer’s paid leave plan contains
lesser obligations and paid leave is substi-
tuted for unpaid FMLA leave. If the employer’s
sick or medical leave plan contains less strin-
gent certification requirements than those
of FMLA, and paid sick, vacation, personal
or family leave is substituted for unpaid FMLA
leave as provided in § 825.207, only the em-
ployer’s less stringent sick leave certification
requirements may be imposed. See, also,
§ 825.207(h).

Information Required in Medical
Certifications (§ 825.306)

Ten commenters questioned the necessity
for the health care provider to provide a diag-
nosis when providing a medical certification
of the existence of a serious health condition,
and suggested that providing appropriate
medical facts is sufficient for this purpose.
The Women'’s Legal Defense Fund comments
were reasonably representative of these com-
menters. They observed that the optional
certification form provides more information
to the employer than statutorily required (for
example, diagnosis and regimen of treatment),
and that inquiries regarding such matters
may be a violation of the ADA. They noted
that health care providers may be reluctant
to provide detailed medical information due
to ethical and privacy concerns, and ex-
pressed concerns regarding confidentiality
and employee waivers. They recommended
that the form include space for an employee
signature which would provide a limited
waiver from the employee to release the in-
formation to the employer for purposes of
FMLA leave only.

Other commenters questioned the ab-
sence of a box to check on the form to indi-
cate that an employee has been prescribed
medicine, an indication of continuing treat-
ment under the Interim Final Rule. The Hy-
man Construction Co. observed that it would
be helpful if the form provided space for the
health care provider’s address and telephone
number. Still others wanted the health care
provider’'s Employer Identification Number
and Social Security Number.

After a review of these comments, and sig-
nificant revisions to the definition of “serious
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health condition” in § 825.114 of the regula-
tions, this section and Form WH-380 have
been completely revised. In general, the pur-
pose of the revisions is to allow employers to
obtain information from a health care pro-
vider to verify that an employee in fact has
a serious health condition, and the likely
periods of absence by the employee, but no
unnecessary information. The form has been
revised, for example, to require certification
as to which aspect of the definition applies,
and to state the medical facts to support the
definition. The regulation and form no longer
provide for diagnosis, and make clear, con-
sistent with the ADA and privacy concerns,
that all information on the form relates only
to the condition for which the employee is
taking FMLA leave. However, it is considered
necessary to include information regarding
the regimen of treatment in general terms
(e.g., prescription drugs) since this is one of
the specific requirements of a serious health
condition under § 825.114(a)(2)({)(B).

The suggestion that the health care
provider be required to furnish an Employer
Identification Number and/or Social Security
Number has not been adopted. The optional
medical certification form is not a substitute
for an insurance claims form; its use is in-
tended for purposes of confirming the exist-
ence of a serious health condition, and thus
the need for FMLA leave. The information
provided by the form is required to be kept
confidential by the employer and it would be
inappropriate for the employer to place this
form into the ordinary business process for
insurance claims.

The Department has not adopted the
suggestion that a waiver by the employee is
necessary for FMLA purposes. The process
provides for the health care provider to re-
lease the information to the patient (employee
or family member). The employee then re-
leases the information (form) to the employer.
There should be no concern regarding ethi-
cal or confidential considerations, as the
health care provider’s release is to the pa-
tient. The employee may choose to with-
hold the certification from the employer. In
so doing, however, the opportunity to take
FMLA leave is sacrificed, but that would be
the employee’s decision. In the more than
12 months that have elapsed since the In-



terim Final Rule became effective, the De-
partment has received no feedback that the
absence of an employee waiver on the optional
medical certification form has created any
difficulty for the health care community,
employers, or employees.

The Equal Employment Opportunity
Commission provided comments regarding
the medical certification process. EEOC sug-
gested that questions 5 and 6 of the form are
too broad. Question 5 asks for the probable
duration of a condition. EEOC recommended
the question be revised to ask the proba-
ble duration of the condition for which the
leave is requested, and suggested Question 6
is overly broad for the same reason, i.e.,
asking about the regimen of treatment to be
prescribed. Question 5 has been revised.
Question 6 has not been deleted because the
information is necessary to determine if a
serious health condition exists. However, the
form makes clear that all information relates
to the condition for which leave is needed.

The Burroughs Wellcome Company and
Joan L. Kalafatas observed that sometimes
employers need other medical information for
purposes other than FMLA leave, and sug-
gested that the FMLA regulations indicate that
other information may be requested although
it may not be used to make decisions required
under FMLA. The Department disagrees with
this comment. If the employer needs medical
information for some other purpose, the em-
ployer needs to make an additional, perhaps
simultaneous, request.

Massmutual Life Insurance Company rec-
ommends an employer with a paid leave
program be allowed to use a single certifica-
tion form for FMLA and paid leave purposes,
asking that the form be permitted to include
information in addition to that identified by
the FMLA regulations only if the additional
information would be used to verify eligibility
for paid leave. It would not be appropriate
to permit employers to request additional
medical information to support an employee’s
desire to substitute accrued paid leave for
FMLA leave. The regulations provide that
any such requirements may not be more
stringent than those required by FMLA. If
the commenter is referring to eligibility for
benefit plans rather than paid leave, the
Department has included a provision in the
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Final Rule that if an employee must meet
higher standards to qualify for payments from
an employee benefit plan, e.g., a disability
benefit plan, the employee is required to com-
ply with the requirements of the benefit plan
in order to receive payments. The employee
may choose not to meet the higher standards
of the benefit plan and thereby not receive
payments from the plan; however, the em-
ployee continues to be entitled to FMLA leave.
Section 825.207(d) has been amended to
incorporate this guidance.

The California Department of Fair Em-
ployment and Housing urged that § 825.306(b)
be amended to reflect that collection of this
information by the employer is discretionary
and that it is appropriate for the employer to
comply with State or local law. California law
does not permit an employer to require that
the medical certification specify the serious
health condition which led to the leave re-
quest. Section 825.701 of the regulations pro-
vides guidance to employers regarding the
responsibility to comply with applicable State
statutes. If the provisions of the State statute
are more beneficial to the employee or more
restrictive in terms of the rights of the em-
ployer (such as by prohibiting a requirement
that more medical information be required),
the employer must comply with that State
statute.

The law firm of Fisher and Phillips con-
tended that the provision that employers may
use another type of medical certification only
if no additional information is required is
not supported by FMLA § 104(c)(3). The De-
partment disagrees, with one exception. The
provisions of § 104(c)(3) relate to the cir-
cumstances when an employee is unable to
return from FMLA leave due to the onset or
continuation of a serious health condition.
The information required by this section of
the statute and the regulations is the maxi-
mum which can be requested. Nothing in
§ 104(c)(3) implies that an employer may
ask for more information than is required by
§ 825.306. Section 825.207(d) has been
amended to permit the employer to request a
greater amount of information if required in
order for an employee to qualify for payments
from an employer benefit plan, or in the event
the employee is on a worker’s compensation
absence and the applicable worker’'s com-



pensation statute permits the employer to
acquire additional information.

Michael Meaney suggested that certifica-
tion of a disability should be strictly limited
to medical doctors (M.D.s). The Department
is unable to adopt this suggestion in light of
the guidance provided by the Congress and
the Department’s deliberations over the defi-
nition of a health care provider. For example,
FMLA’s legislative history indicates clear Con-
gressional intent that Christian Science Prac-
titioners be included in the definition of health
care provider. These individuals are clearly
not M.D.s. In considering the types of health
care providers available to the general pop-
ulation, particularly those who live in rural
areas which do not have ready access to a
doctor (MD), but regularly rely on nurse prac-
titioners and midwives, the Department con-
cluded that it is appropriate to include these
professions in the definition of a health care
provider. Rather than further limit the defi-
nition of a health care provider in § 825.118
of the regulations, the Final Rule expands the
practitioners that may qualify as health care
providers.

This section has also been revised to
clarify the certification requirements when
the employer’s paid leave plan contains les-
ser obligations. Only the employer’s lesser
certification requirements may be imposed
when paid leave is substituted for FMLA
leave, as provided in § 825.306(c). See also
§ 825.207(h).

Adequacy of Medical Certification
(§ 835.307)

Six commenters (four working women
advocacy groups and two unions) urged that
when an employer requires a second or third
medical opinion, not only the costs of obtain-
ing the opinion by the health care provider
be at the employer’s expense, but because
the employee is expending time at the em-
ployer’s direction, the employer should also
be required to pay the employee for the time
spent in acquiring the required medical opin-
ions. The Department has considered these
comments carefully but has concluded that
Congress did not intend that employees on
unpaid FMLA leave be paid for the time spent
obtaining second and third medical opinions.
Section 825.307(d) has been amended, how-
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ever, to make it clear that an employer must
in all cases reimburse an employee or family
member for any reasonable “out-of-pocket”
travel expenses incurred in obtaining the
required second and third opinions.

The Equal Rights Advocates requested an
exception be provided where obtaining the
second or third opinion for an immediate fam-
ily member would be onerous. Further, they
suggest that when the employer requires a
second or third medical opinion and the
employee’s leave has already begun, the em-
ployee should be allowed to continue on
leave and the employer should be restrained
from demanding reimbursement for insur-
ance premiums. If the third opinion disputes
the original medical certification, the em-
ployee may be required to return to work;
the employer may not take any unfavorable
action against the employee; the employer
shall not be entitled to reimbursement for
insurance premiums paid during the leave;
and, the employee’s FMLA leave entitlement
shall be reduced by the period of leave actu-
ally taken.

The third medical opinion becomes neces-
sary only when the second opinion disagrees
with the original opinion. In the suggestion,
the third opinion now agrees with the sec-
ond, which means that either the employee
or the employee’s family member does not or
did not have a serious health condition. If a
serious health condition did not exist, the
employee was not entitled to take any FMLA
leave, as the absence was not for an FMLA
reason. Thus, the employer is prohibited from
charging or deducting the time of the absence
from the employee’s FMLA leave entitlement,
and the employee does not have the rights
and protections of the statute for that ab-
sence. The Department is unable to incorpo-
rate this suggestion in the regulations. The
Department agrees, however, that pending the
ultimate resolution of the employee’s entitle-
ment to leave through the certification pro-
cess, the employee is provisionally entitled to
the benefits of the Act, including maintenance
of group health benefits. If the certifications
do not ultimately establish the employee’s
entitlement to FMLA leave, the leave will not
be counted as FMLA-qualifying and may be
treated as paid or unpaid leave under the
employer’s established leave policies. This
section is so revised.



The Equal Rights Advocates further sug-
gest that the second and third medical opin-
ion should only be allowed if it is not unduly
burdensome to the family member. The right
of the employer to require a second medical
opinion when the employer has reason to
question the validity of the original medical
certification is statutory. Consequently, the
employer is entitled to the second opinion,
and the third opinion if the second opinion
disagrees with the original opinion. The al-
ternative is for the employee to forego FMLA
leave. However, § 825.307 has been amended
to provide that an employer may not ordi-
narily require an employee to travel outside
normal commuting distances in obtaining the
required opinions.

The Women Employed Institute and
Women’s Legal Defense Fund suggest that
when an employer requires a second or third
medical opinion, the employee should be pro-
vided a copy of the results. The Department
agrees and has added § 825.307(c)(1) to
require the employer, upon request from the
employee, to provide copies within two busi-
ness days.

Nineteen commenters commented on the
provision that prohibits an employer from
obtaining a second medical opinion from
a health care provider that the employer
employs or regularly utilizes. Several of the
commenters are large hospital facilities or
Health Maintenance Organizations (HMOs)
who have large numbers of doctors either on
the payroll or with whom they regularly con-
tract to provide medical care to their patients.
Kaiser Permanente suggested that only those
health care providers whom the employer
regularly employs to provide employee medi-
cal exams be excluded. Kennedy Memorial
Hospitals suggested the regulations be
changed to allow an employer -affiliated phy-
sician to render a second opinion and to
require a neutral physician provide a third
opinion if necessary. Koehler Manufacturing
Company recommended that a health care
provider regularly employed by the employer
be allowed to provide the second medical opin-
ion as this health care provider would be
familiar with the job duties and responsi-
bilities. Other commenters suggested that
an employee be required to be examined by
the employer’s medical department. United
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Healthcare Corporation operates HMOs and
has contractual relationships with the ma-
jority of physicians within a given area, and
suggests it is virtually impossible to comply
with this requirement. Section 103(c)(2) of
the Act provides that a health care provider
designated or approved to provide a second
medical opinion shall not be employed on
a regular basis by the employer, which is a
statutory prohibition. The Department is
unable to adopt the suggestions.

Ten commenters were critical of the
provision in § 825.307(a) that prohibits an
employer from making any contact with the
employee’s health care provider to obtain
additional information, including the health
care provider’s address and telephone num-
ber. They indicated this prohibition worked
against the interests of both the employee and
the employer. The absence of the opportu-
nity of the employer’s health care provider
contacting the employee’s health care provider
potentially creates additional, unnecessary
costs for the employer and unnecessary dis-
comfort for the employee who may be on leave
for a serious health condition, leaving as the
only recourse obtaining a second medical
opinion. After review of these comments the
Department agrees to some extent that a to-
tal prohibition on contact with the employee’s
health care provider is not in the best inter-
ests of both parties in many cases. Employ-
ers have observed that if they could only talk
with the employee’s health care provider to
ask one or two clarifying questions, the ini-
tial medical certification could be accepted
without resorting to a second, and maybe
a third, opinion. The regulations have been
amended in § 825.307(a) and in § 825.310(b)
(certification of fitness-for-duty) to permit
a health care provider representing the em-
ployer to contact the employee’s health care
provider for purposes of clarifying the infor-
mation in the medical certification or confirm-
ing that it was provided by the health care
provider. The inquiry may not seek additional
information regarding the employee’s condi-
tion. Such contact may only be made with
the employee’s or family member’s permis-
sion as appropriate. If the employee refuses
to give permission, the employer may then
require certification from a second health care
provider. The optional medical certification



form is being amended to include the health
care provider’s address and telephone num-
ber. Further, if the FMLA leave is running
concurrently with a workers’ compensation
absence under State provisions that permit
the employer or employer’s representative
to have direct contacts with the health care
provider treating the workers’ compensation
injury or illness, such authorized direct con-
tacts with the health care provider are not
prohibited under FMLA (unless the employee
chooses to forego the workers’ compensation
claim). This contact may only be made by a
health care provider representing the em-
ployer, as most employers are not medically
qualified to pose clarifying questions to the
employee’s health care provider. Further,
a number of commenters have expressed
concern regarding the privacy of the em-
ployee and the ethical considerations of the
employee’s health care provider furnishing
information to a non-medical person (the
employer). By requiring the employee’s per-
mission (or where following authorized pro-
cedures under workers’ compensation laws)
and limiting the contact to a health care
provider, both these considerations and con-
cerns will be addressed. It should be noted
that although the regulations do not require
that the employee’s permission be obtained
in writing, a prudent employer should follow
such a practice.

Seventeen commenters addressed the
issue of the third medical opinion. One com-
menter observed that the employer/employee
should be able to use a health care provider
(HCP) that is employed by the employer.
Others suggested a number of processes to
select the health care provider to provide the
third opinion, such as: select the third health
care provider on the basis of the worker’s
compensation statute; the choice should be
the employer’s alone as the opinion is ob-
tained at the employer’s expense; either the
employee or employer submit a list of from
three to five health care providers to the other
and let the other party select one from the
list; the selection should be made by the first
and second health care providers; the local
medical society should be allowed to make
the selection; obtain a list of seven to 10 health
care providers and let the employer and em-
ployee each strike names until only one is
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left. Two commenters stated that the pro-
vision currently in the Interim Final Rule is
reasonable.

The Department has thoroughly reviewed
the comments and finds there are a number
of viable methods for selecting the third health
care provider. The current regulations place
no limitation on the method for selecting the
third HCP and it seems appropriate to con-
tinue to provide the employer and employee
flexibility to use any mutually agreeable
method. The Final Rule will incorporate the
provision of the current rule without change.
It should be noted that the prohibition against
using a health care provider regularly em-
ployed by the employer does not apply to the
selection of the health care provider to ren-
der the third medical opinion (subject to the
agreement of the employee).

Fisher and Phillips observed that the regu-
lations are silent on medical certification when
the health care provider is located in another
country. The observation is accurate. Since
the regulations became effective, a number
of issues have arisen when the employee or a
member of the employee’s immediate family
(e.g., parent) is visiting or living in a country
other than the United States. The Department
has added a provision to § 825.305(a) to ad-
dress this issue. In essence, the employer
must accept a medical certification from a
health care provider who is licensed to prac-
tice in that country, and make arrangements
for second and third opinions, if required, with
health care providers in that country.

The Edison Electric Institute asked when
a second or third medical opinion is sought,
what kind of information may the employer
request? The Department has designed the
optional medical form to be used for all three
of the medical opinions as needed. If the em-
ployer chooses not to use the optional form
for the second and third opinion, the infor-
mation that may be requested is limited to
that contained on the form and in § 825.306
of the regulations.

Subsequent Recertifications of Medical
Conditions (§ 825.308)

Thirteen commenters addressed the re-
quest for comments in the Interim Final Rule
regarding the appropriate length of time that
a medical certification should be valid. Two



commenters suggested that no time frame
should be established, but that it should be
dictated by the nature of the employee’s con-
dition and any changes in the condition (e.g.,
the employer should determine when another
certification would be appropriate). Several
commenters suggested that an employer
should not be required to rely on any certifi-
cation that was obtained over six months prior
to the current notice of need for FMLA leave.
Three of the commenters indicated that an
employee should be able to use a medical
certification that had been obtained with-
in the past six months or a year. Another
commenter observed that permitting the use
of non-current certifications would provide
the potential for abuse. The law firm of Som-
mer and Barnard suggested a maximum
of 12 weeks for the life of the validity of the
certification under any circumstances, includ-
ing the taking of leave intermittently or on
a reduced leave schedule. They referred to
the provisions in this section that permit
the employer to request recertification every
30 days. The longest time of validity of the
certification suggested by any commenter was
one year.

Seventeen commenters raised concerns
on the particular circumstances that permit
an employer to require recertifications. The
majority of the commenters indicated that
permitting a recertification every 30 days is
not reasonable as contemplated by the stat-
ute. Others indicated that limiting the re-
certification to every 30 days was too long;
some suggested 15 days instead of 30 days.
Some urged that the recertification should
be obtained at the employer’s expense. One
commenter asked what recourse the employer
has when the employee does not provide
the requested recertification.

After a review of all the comments the
Department agrees that permitting the em-
ployer to routinely request recertification
every 30 days is not reasonable in some
circumstances. Section 825.308 has been
changed to provide that where a certification
provides a minimum duration of more than
30 days, the employer may not obtain re-
certification until that minimum period has
passed unless the circumstances specified in
the regulations are present. For chronic con-
ditions, recertification is ordinarily permitted
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every 30 days, but only in connection with
an absence. Exceptions are provided only
if circumstances have changed significantly
or the employer has reason to believe the
employee was not absent for the reason indi-
cated. Because the statute does not provide
for second or third opinions for recertifi-
cations, no such opinions may be required.
The recertification must be obtained at the
employee’s expense unless the employer
voluntarily chooses to pay for the recertifi-
cation itself. Congress specifically required
the second and third opinions to be obtained
at the employer’s expense. Congress did not
include such a requirement regarding recer -
tifications; consequently, there is no basis for
the Department to impose the costs on the
employer by regulation. If the employee fails
to provide the recertification within 15 days
when it was practicable to do so, the employer
may delay further FMLA leave until the re-
certification is provided.

Notice of Intent to Return to Work
(§ 825.309)

Employees may be required to report
periodically on their status and intent to
return to work while on FMLA leave provided
the employer’s policy regarding such reports
is not discriminatory. The Women’s Legal
Defense Fund asked that the term “discrimi-
natory” be defined and that the regulations
set out how often an employer may request
status reports. They also urged that the regu-
lations state that employers may not require
reports in a manner that discriminates on the
basis of gender, race, etc.

The statute already provides a prohibition
regarding discrimination. There are a num-
ber of references in the regulations to Title
VII of the Civil Rights Act which prohibits
discrimination based on sex, race, etc.

Since the statute became effective there
has been no feedback to the Department in-
dicating difficulties with the aspect of dis-
crimination pursuant to either FMLA or Title
VII. The regulations presently state that,
with regard to reasonableness, the employer
must take into account all the relevant cir-
cumstances and facts related to the individ-
ual’s leave situation.

Clearly, it is the intent of the statute and
the regulations that employers not use the



entitlement to require status reports in a
manner that is burdensome and disruptive
to the employee while on FMLA leave. The
intent is that such requests be reasonable
under the existing circumstances. An em-
ployer who misuses or abuses this provision
may be found to have engaged in prohibited
acts under the statute. It does not seem ap-
propriate or necessary to repeat the prohibi-
tions of Title VII in these regulations. This
section will remain unchanged in the Final
Rule.

Three commenters requested clarification
regarding the employee’s status when the
employee fails to return at the conclusion of
the leave or after 12 weeks of absence.

If the employee does not return to work
at the conclusion of the planned leave, the
employee should give the employer reason-
able notice of the need for an extension if less
than 12 weeks of FMLA leave been exhausted
in the 12-month period. If the employee is
unable to or does not return to work at the
end of 12 weeks of FMLA leave, all entitle-
ments and rights under FMLA cease at that
time; the employee is no longer entitled to
any further restoration rights under FMLA,
and the employer is no longer required to
maintain group health benefits pursuant to
FMLA.

The law firm of Black, McCluskey, Sourers
and Arbaugh, suggest that an employee who
does not provide a status report after being
given notice should be considered not intend-
ing to return to work.

The determination would be dependent
upon all the facts in the specific case. The
commenter assumes that the employee has
received the notice. Perhaps the employee is
in another city caring for a parent and does
not receive a request mailed to the employee’s
home. It is simply not possible to state a
general rule regarding this circumstance; it
is dependent on all the facts. Clearly, the
failure to respond does not constitute un-
equivocal notice in all cases.

The Texas Department of Human Services
asked for a definition of “unequivocal,” and
whether it meant a written statement. The
definition of this term is that it is understand-
able in only one way with no expression of
uncertainty, i.e., distinct, plain, absolute,
clear. It has nothing to do with whether the
notice is written or verbal.

77

The law firm of Fisher and Phillips urges
that the regulations should clarify whether
employees who request FMLA leave in excess
of 12 weeks are entitled to any FMLA leave
and whether they are entitled to maintenance
of group health coverage.

The fact that the employee requests a
greater amount of leave than the 12-week
entitlement under FMLA does not negate
his/her right to FMLA leave. The employee
would be entitled to take 12 weeks FMLA
leave with full rights and protections includ-
ing maintenance of group health insurance.
The employee’s status would be reexamined
at the end of the 12-week FMLA entitlement.

The law firm of Sommer and Barnard
urges that the regulations provide that, if an
employee wishes to return to work prior to
the anticipated end of the leave period, the
employee be required to give the employer at
least one or two days notice.

The Department agrees that an employee
should give reasonable notice to the employer
where early return to work is foreseeable, and
the regulations have been revised in para-
graph (c) of this section to provide for a mini-
mum of two days notice from the employee.
Employers may also obtain this information
through status reports from employees.

The Society for Human Resource Manage-
ment asked if an employer may require certi-
fication from an employee for adoption or birth
of a child upon return to work? May an em-
ployer require certification from a father for
bonding leave? The answer to both questions
is affirmative; however, the employer’s request
for documentation must be reasonable, and
should be obtained at the beginning of the
leave rather than at the conclusion. The regu-
lations have been changed in § 825.113 to
provide for such reasonable documentation
of the reason for FMLA leave.

Return to Work Medical Certification/
Fitness-for-Duty (§ 825.310)

Six commenters objected to the language
of the regulations that provides for a fitness-
to-return-to-work certification pursuant to
an employer’s uniformly-applied policy. They
also expressed concern regarding the impli-
cations resulting from ADA requirements.

The Department agrees with some of these
concerns. This section of the regulations



has been changed to make it clear that the
requirement of uniformity applies only to
employees in similar circumstances (i.e., the
same occupation, suffering from the same
serious health condition). Furthermore, pur-
suant to ADA, the requirement for such a
physical must be job-related and consistent
with business necessity.

Two commenters urged that the fitness-
for-duty certification be obtained at the
employer’s expense.

The statute clearly requires the employer
to bear the costs of the second and third med-
ical opinions. The Congress made no such
provision for recertifications or fitness-for-
duty certifications. The Department is unable
to assign these costs to the employer in the
absence of statutory language.

Four commenters urged that the regula-
tions provide for second and third medical opin-
ions on fitness-for-duty certifications as in the
case of the original medical certification.

The statute expressly provides for sec-
ond and third medical opinions regarding
the original medical certification. No such
provision is contained in the statute for the
fitness-for-duty certification. The Department
is unable to incorporate this suggestion in
the Final Rule.

Four commenters urged that the em-
ployer be permitted to confirm the employee’s
fitness-for-duty with an examination by
the in-house medical department. This may
be particularly relevant with regard to an
employee returning from drug abuse treat-
ment who may be subject to periodic follow-
up examinations after returning to work.

The regulations do not prohibit the em-
ployer from requiring the employee to sub-
mit to an examination after returning to work,
provided such examination is job related and
consistent with business necessity in accor-
dance with ADA guidelines. However, an
employer may not deny return to work to an
employee who has been absent on FMLA leave
pending such an “in-house” examination. The
statute provides the employee must only
provide the employer with certification from
the employee’s health care provider to qualify
to return to work. Any examination by the
employer’s medical staff may take place the
first day of the employee’s return to work.
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Failure to Satisfy Medical Certification
Requirements (§ 825.311)

The law firm of Sommer and Barnard ob-
serves that the regulations provide that an
employer may require that an employee’s re-
quest for leave be supported by certification.
If the employee fails to furnish certification
then surely the employer should be able to
deny the entire leave, not simply the continu-
ation of leave. Two commenters urge that if
an employee fails to provide the required cer-
tification, not only should continuation of
leave be denied, but the employee should be
subject to disciplinary action by the employer.

The Department agrees with this analy-
sis, and has modified § 825.311 to state that
if the employee never provides the certifi-
cation then the leave is not FMLA leave. If
the leave taken by the employee is not FMLA
leave, the employee does not enjoy the pro-
tections of the statute.

The Society of Professional Benefit Ad-
ministrators expressed concern regarding the
relationship between worker’s compensation
statutes and FMLA. As discussed above, the
Final Rule has been changed in § 825.207 to
address worker’s compensation absences and
FMLA.

Refusal to Provide FMLA Leave or
Reinstatement (§ 825.312)

The Department of Civil Service, State
of New York comments that in the event the
employee requests to return to work prior
to the agreed date, the employer should not
be required to reinstate the employee im-
mediately but should be given a reasonable
period to make the necessary arrangements.

The Department has clarified this issue
in §§ 825.309(c) and 825.312(e) of the regu-
lations. An employee may not be required to
take more FMLA leave than necessary to ad-
dress the circumstances for which leave was
taken. If the employee finds the circumstance
has been resolved more quickly than antici-
pated initially, the employee shall provide the
employer reasonable notice — two business
days if feasible. The employer is required
to restore the employee where such notice
is given, unless two days notice was not
feasible — for example, where the employee
receives a release from the health care pro-
vider to return to work immediately, and that
release is obtained earlier than anticipated.




The law firm of Sommer and Barnard
commented regarding the requirement that
when taking intermittent leave for planned
medical treatments the employee should make
areasonable effort to arrange the treatments
so as not to unduly disrupt the employer’s
operations. Section 825.312 fails to recognize
this employee obligation or assign a conse-
quence for its breach.

The Department concurs to some degree.
It should be kept in mind that the employee
does not always have alternatives to the dates
of planned medical treatment as this is largely
in the control of the health care provider.
Section 825.302(d) has been modified in a
manner that should lead to greater com-
munication between the employee and the
employer regarding this issue.

The Employers Association of New Jersey
asks if an eligible employee who has accu-
mulated an unacceptable number of absences
and has been given a final warning that
provides that any absence within the next
30 days will result in immediate discharge
may take FMLA leave to care for an ill spouse.

An eligible employee who has not ex-
hausted his/her 12-week FMLA leave entitle-
ment would be entitled to take leave under
these circumstances if all the requirements
of the statute are met. The employee would
be required to provide adequate notice of
the need for leave, 30 days in advance if fore-
seeable or as soon as practicable, and if
required by the employer, medical certifica-
tion confirming the existence of the spouse’s
serious health condition. The employer may
not take adverse action against the employee
by denying leave or taking other disciplinary
actions for having taken FMLA leave. The
taking of FMLA leave may not be counted
against the employee under the employer’s
attendance policy. See § 825.220.

The Equal Employment Advisory Council
suggests that it be made clear that employee
misconduct prior, during or after FMLA leave
that violates company policy is subject to the
consequences of the employer’s policies.

The Department wishes to make clear that
FMLA is not a sanctuary for the employee who
has violated or is in violation of company poli-
cies. A basic tenet of FMLA is that the em-
ployee who takes FMLA leave is to be treated
no differently than if the employee had con-
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tinued to work. For example, if the employer
has a non-discriminatory policy that the sec-
ond time the employer becomes aware that
an employee has engaged in the illegal use of
drugs, the employee will be terminated, the
fact that the employee is on FMLA leave will
not shield the employee from the continued
application of that policy (i.e., termination).

The Society for Human Resource Man-
agement (SHRM) asked whether an employee
who is on FMLA leave and who resigns in
the middle of the leave has to be kept on the
payroll until the leave period is over.

No. The regulations provide that once an
employee gives the employer unequivocal
notice that the employee does not intend to
return to work at the conclusion of leave, the
employee may be terminated and FMLA leave
ends, as well as the obligation for mainte-
nance of health benefits, and the employer
need not keep the employee on the payroll
after receiving such notice.

SHRM asked where an employee who is
pregnant requests FMLA leave, but the health
care provider declines to certify that the em-
ployee is unable to work as a result of the
serious health condition (ongoing pregnancy),
what action should the employer take?

In this circumstance the employee does
not qualify as being unable to work as a
result of her condition, and the employer
could deny the use of FMLA leave.

SHRM asked how an employer was sup-
posed to manage absenteeism if the employee
continues to claim leave taken is covered
by FMLA?

The Final Rule attempts to address some
of these issues. An employer is entitled to
request medical certification and recerti-
fication in connection with serious health
conditions. The Final Rule provides that, if
an employee never provides the medical cer-
tification, the absence is not FMLA leave; con-
sequently, the leave is not protected by the
FMLA. The Final Rule further provides that
the employer may require documentation
from the employee to confirm family relation-
ships, as in the case of leave for birth or place-
ment of a child for adoption or foster care.
The Department believes there are a number
of tools available to employers under the regu-
lations that will serve to discourage employee
abuse of FMLA leave, in addition to the basic
concept that the 12 weeks of leave mandated
by FMLA are unpaid.



The Koehler Manufacturing Company
comments that it is unclear whether an em-
ployee may earn W-2 wages with some other
employer while on FMLA leave.

The Department addressed this issue in
the Interim Final Rule. Section 825.312(h)
provides that whether an employee may en-
gage in outside employment during FMLA
leave is dependent upon the employer’s es-
tablished policy regarding outside employ-
ment. For example, the employer may require
that all outside employment be pre-approved
by the employer. If so, employment while on
FMLA leave would be subject to this policy.
This provision will remain unchanged in the
Final Rule.

The Service Employees International
Union took issue with the provision in
§ 825.312(h) applying the employer’s policy
regarding outside employment to periods of
FMLA leave. SEIU maintained that there is
no statutory basis for this provision, and that
it constitutes the imposition of additional
requirements on the taking of FMLA leave.

The Department does not agree with this
view. As noted previously, a basic tenet un-
der FMLA is that an employee on FMLA leave
is entitled to no greater right, benefit, or po-
sition of employment than if the employee
continued to work and had not taken the leave
(see § 104(a)(3)(B) of the Act). While an em-
ployee is on FMLA leave, there continues to
be an employment relationship, the employer
is maintaining group health benefits and
possibly other benefits, and the employee is
entitled to return to the same or an equiva-
lent job. Consequently, the employer’s em-
ployment policies continue to apply to an
employee on FMLA leave in the same manner
as they would apply to an employee who con-
tinues to work, or is absent while on some
other form of leave.

It is important to point out that the regu-
lations do not prohibit outside employment
by the employee on FMLA leave except as a
result of the employer’s established policies.
In the absence of such a policy the employee
may do as he/she chooses. However, taking
outside employment during a period of FMLA
leave may in some cases cast doubt on the
validity of an employee’s need for leave, par-
ticularly if the leave was being taken for the
employee’s own serious health condition.
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IV. Subpart D — Enforcement
Mechanisms

Employee Rights When FMLA Has Been
Violated (§§ 825.400-825.404)

Federally Employed Women, 9 to 5,
National Association of Working Women,
Women'’s Legal Defense Fund, the Food and
Allied Service Trades (FAST) and the United
Food and Commercial Workers International
Union (UFCW), suggest that the Interim Fi-
nal Rule fails to include a complaint proce-
dure that provides expedited relief and that
the rule does not include injunctive relief as
one of the available remedies in an employee’s
private court action. The Women'’s Legal De-
fense Fund and FAST urge that § 825.400(c)
be amended to include “other equitable re-
lief as appropriate.” FAST points out that the
expedited procedure is important, particularly
if the employer fails to maintain group health
insurance and the employee has a serious
health condition which heightens the need
for medical benefits.

The provision for an expedited com-
plaint procedure is not a regulatory issue, but
rather is an internal agency administrative
enforcement issue. In any event, such an ex-
pedited procedure was adopted under FMLA
in appropriate circumstances, and will con-
tinue to be used as an effective enforcement
tool in carrying out the Department’s respon-
sibilities pursuant to FMLA. The statute at
§ 107(a)(2) makes no provision for an eligible
employee to seek equitable relief through an
injunctive action. Such an action is avail-
able only for the Secretary in § 107(d). The
suggestion will not be incorporated into the
Final Rule, as it has no statutory basis.

In the event the employer violates FMLA
by failing to maintain the group health ben-
efits as required, and dropping the employee’s
coverage, the employer in effect becomes self-
insured and liable for any medical expenses
incurred by the employee that would have
been covered by the group health plan. With
respect to the comment that the rule be
amended to include equitable relief, although
the current rule, at § 825.400(c), includes
such relief (“employment, reinstatement and
promotion”), the language has been clarified.

The Personnel Management Systems, Inc.,
urges that an employee be permitted to file a
civil suit only after the Department has had



an opportunity resolve the issue. The stat-
ute places no requirement that an employee
exhaust administrative remedies before be-
ing authorized to file a private suit, as under
Title VII. The legislative history confirms such
a result. Therefore, no change will be made
in the Final Rule.

The Chamber of Commerce of the USA
questions the statutory basis for allowing an
employee or another personto file a complaint
with the Secretary of Labor, stating that only
the affected employee should be permitted
to file a complaint. The legislative history
provides guidance on enforcement of the
statute. FMLA’s enforcement scheme is mod-
eled after the FLSA, which has been in effect
since 1938. Thus, FMLA creates no new
agency or enforcement procedures, but in-
stead relies on the time-tested FLSA proce-
dures already established by the Department
of Labor. Report from the Committee on
Labor and Human Resources (S. 5), Report
103-3, January 27, 1993, pp. 35-36. The
Department, in its enforcement of FLSA, has
accepted complaints from employees as well
as other persons who may have knowledge
of the circumstances (e.g., a relative of the
employee, a Collective Bargaining Unit rep-
resentative, a competitor, etc.).

The Nevada Power Company and the
Edison Electric Institute suggest that puni-
tive damages should be limited to those in-
volving willful violations of the law. The stat-
ute does not explicitly provide for punitive
damages, which would be available only if oth-
erwise provided by law. Section 107(a)(1)(A)(iii)
provides for an additional amount as liqui-
dated damages to the amount awarded, in-
cluding interest. An employer may avoid the
liquidated damages if the employer can show
to the satisfaction of the court that the viola-
tion was in good faith and the employer had,
reasonable grounds for believing that the ac-
tion taken was not a violation of the statute.
The regulations cannot limit the employer’s
liability for violations of the statute, when no
such limitation is provided under the law.

The United Paperworkers International
Union urges that the regulations require
employers to justify significant changes in
employment levels, thereby discouraging such
manipulations to avoid coverage. There is
no basis in the statute for requiring such
action on the part of employers. However,
§ 825.220(b)(1) of the regulation has been
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amended to advise covered employers that
such manipulation will be viewed as a viola-
tion of the acts prohibited by the statute and
the regulations.

V. Subpart E — Records (§ 825.500)

Nine commenters, including the Women’s
Legal Defense Fund (WLDF) and the EEOC,
expressed concern about maintaining the
confidentiality of medical records. WLDF
urged that separate files be maintained to
protect the confidentiality of ADA records,
and EEOC said that having one confidential
medical file for both laws (FMLA and ADA)
may not always satisfy the ADA confidential-
ity requirements. EEOC stated that ADA pro-
tects all “information. . .regarding. . .medical
condition or history of any employee,” (see
29 CFR § 1630.14(c)(1)), which would include
all employee medical information regardless
of the form or manner in which it is provided,
whereas the FMLA rule would be limited to
“records and documents relating to medi-
cal certifications, recertifications or medical
histories of employees or employees’ family
members.” According to EEOC, if all medical
information is kept confidential under FMLA
like under ADA, maintaining only one confi-
dential medical file would satisfy the ADA
provided employers administer the exceptions
to the confidentiality requirement in conform-
ance with ADA requirements (e.g., employers
would have to provide supervisors or manag-
ers only with the specific information “re-
garding necessary restrictions on the work
or duties of an employee” (§ 825.500(g)(1)),
and deny them free access to the entire medi-
cal files of employees). Section 825.500(g) has
been amended to require that medical records
created for purposes of FMLA and ADA must
be maintained in accordance with ADA’s con-
fidentiality rules on medical information.

Nine commenters expressed concern
regarding the recordkeeping burden imposed
by FMLA. The LaMotte Company specifically
took issue with the estimate provided in the
Interim Final Rule of 3 minutes per response,
observing that, in their opinion, the require-
ments would take much longer. They esti-
mate each certified letter would require one
hour to prepare in addition to copying and
sending. In addition, they experienced nu-
merous telephone inquiries from employees



and pointed out that time is also necessary
for training of supervisors and managers.
The Human Resources Department, Village
of Schaumberg, Illinois, also took issue with
three-minute burden estimate. They observed
that calculating hours of unpaid leave and
the number of hours worked versus hours of
FMLA leave, determination of FMLA versus
other types of leave, and creating a system to
collect employees’ share of benefits all re-
quired significantly more time than three
minutes. Most other commenters simply ex-
pressed the opinion that FMLA recordkeeping
requirements are burdensome. The “three
minutes per response” is an estimate of the
annual recordkeeping burden per employee,
to record and/or file records required by the
regulations that are not otherwise required
by law or would otherwise be kept as a cus-
tomary prudent business practice. It does not
include the preparation of employee notices
required by the regulations, determination of
employee eligibility, or procedures for pay-
ment of health benefits during FMLA leave.

The LaMotte Company observed that they
had received statements from employees who
believe that instead of making arrangements
for others to take care of their children when
they have minor colds, sore throats, or ear
infections, they may now stay home with the
child because they don’t have to worry about
saving sick leave for a truly serious health
condition, and because FMLA may not be
counted against their “point” system. Section
825.114 contains the definition of a serious
health condition. The regulations provide that
an employer may require an employee to pro-
vide a medical certification with regard to a
serious health condition for a member of the
employee’s immediate family (child). If the
certification does not confirm the existence
of a serious health condition as defined un-
der FMLA, or the employee fails to provide
the certification when requested, the leave is
not FMLA leave.

The California Department of Fair Em-
ployment and Housing and the Chesapeake
Farm Credit object to the requirement for a
covered employer who has no eligible employ-
ees to comply with the recordkeeping require-
ments of this section. Section 825.500(c) will
be changed in the Final Rule to require the
covered employer with no eligible employees
to post the notice required in § 825.300 and
to maintain only the basic payroll informa-

82

tion (i.e., name, address, occupation, rate
or basis of pay, daily and weekly hours, etc.)
already required under FLSA. These data are
required to enable the covered employer to
determine employee eligibility, when neces-
sary. Once the covered employer has eligible
employees, the additional records required by
§ 825.500(d) must be maintained.

Florida Citrus Mutual observes this sec-
tion does not address the question of records
to be maintained by joint employers. The
records to be kept by primary employers
and covered secondary employers in a joint
employment situation should be listed sepa-
rately, they contend.

The regulations have been revised to
provide that a covered secondary employer
in a joint employment situation need only
keep basic payroll records with respect to
its secondary employees. Other records are
not necessary because the secondary em-
ployer’s responsibilities in a joint employment
relationship are only to reinstate the em-
ployee under the circumstances set forth in
§ 825.106(a) and to not violate any of the pro-
hibited acts of the statute.

VI. Subpart F — Special Rules for
Local Education Employees

Limitations on Intermittent Leave or Leave
on a Reduced Leave Schedule (§ 825.601)

The Women’s Legal Defense Fund and the
American Federation of Teachers/National
Education Association stated that the instruc-
tional employee who takes intermittent leave
amounting to 20 percent or less of the work-
ing days during the period of leave should
not be subject to the usual rules for taking
intermittent leave in §§ 825.117 and 825.204.
The employer does not have a right to trans-
fer the employee to an alternative position
under this circumstance. They suggest that
the third sentence of paragraph (a)(2) of this
section be deleted.

The statute at § 108(c)(1) gives the edu-
cational employer the right to require the
employee either to take leave of a particular
duration not to exceed the duration of planned
medical treatment or to transfer to an alter-
native position that better accommodates re-
curring periods of leave. The statute is silent
regarding the circumstances when the em-



ployee takes intermittent leave for 20 per cent
or less of the total number of working days in
the period during which the leave would ex-
tend. After further consideration the Depart-
ment agrees that § 108 of the Act provides
the only provision applicable to instructional
employees and, therefore, an educational
employer does not have the latitude to trans-
fer an instructional employee to an alterna-
tive position in this circumstance. The Final
Rule will reflect this change.

Leave Taken for “Periods of a Particular
Duration” (§ 825.603)

Federally Employed Women, the Women'’s
Legal Defense Fund and the American Fed-
eration of Teachers/National Education
Association objected to the provision in para-
graph (a) of this section which states that leave
that is required by the employer for either
a particular duration or until the end of the
school term is to be counted as FMLA leave.
They view this provision to be doubly penal-
izing when the employee is required to take
more leave than desired or medically neces-
sary, and then to have that “extra” leave count
against his or her FMLA leave entitlement.
They urge that this provision be changed to
reflect that such leave is to be counted against
the FMLA entitlement only if the employee
chooses rather than is required to take addi-
tional leave.

The legislative history provides the follow-
ing guidance: Whenever a teacher is required
to extend his or her leave under section 108(c)
or (d), such leave would be treated as other
leave under the act, with the same rights
to employment and benefits protection con-
tained in section 104. Report from the
Committee on Labor and Human Resources
(S.5), Report 103-3, January 27, 1993, p. 37.
However, the Department agrees that because
the employer had the option of not requiring
the employee to take leave until the end of
the term, the leave should not count against
the 12-week entitlement.

The Chicago land Chamber of Commerce,
et al., commented that all periods of leave
taken by school employees should count as
FMLA leave, including any period of leave that
occurs outside the school term. For example,
if an instructional employee begins a six-week
leave two weeks before the school term ends,
the entire six-week period should count as
FMLA leave.
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The Department disagrees. An absence
taken when the employee would not other-
wise be required to report for duty is not leave,
FMLA or otherwise. For example, the regula-
tions do not require an employee, who nor-
mally works Monday through Friday, and is
taking intermittent leave, to have counted as
leave the weekend days (i.e., Saturday and
Sunday). If the employee(s), absent FMLA,
would not have otherwise been required to
take some form of leave to cover the absence,
then the absence is not to be counted against
the employee’s FMLA leave entitlement. Sec-
tion 825.200(f) has been added to the Final
Rule to clarify this issue.

Restoration to “Equivalent Position”
(§ 825.604)

The Women’s Legal Defense Fund and the
American Federation of Teachers/National
Education Association urged that this sec-
tion be clarified in the Final Rule to make it
clear that restoration of an employee at the
conclusion of FMLA leave based on existing
policies and practices of a school board must
provide substantially the same protections as
provided in the statute for other reinstated
employees. Specifically, the school board may
not restore the employee to a position which
would require any additional licensure or
certification, or would result in substantially
increased commuting time.

The Department agrees with the sugges-
tion that the regulation prohibit restoration
to a position requiring additional licensure.
While as a general matter restoration must
be to a geographically proximate location, a
school board policy may deviate from this
requirement provided the deviation does not
result in substantially less employee protec-
tions. Therefore, commuting time will not be
mentioned in the rule.

VIl. Subpart G — How Other Laws,
Employer Practices, and Collective
Bargaining Agreements Affect
Employees’ FMLA Rights

More Generous Employer Benefits Than
FMLA Requires (§ 825.700)

Nothing in FMLA diminishes an em-
ployer’s obligation under a collective bargain-
ing agreement (CBA) or employment benefit



program or plan to provide greater family
or medical leave rights to employees than
the rights established under FMLA (FMLA
§ 402(a)), nor may the rights established
under FMLA be diminished by any such CBA
or plan (FMLA § 402(b)).

This section of the regulations described
the interaction between FMLA and employer
plans and CBAs. Included were provisions to
describe FMLA’s delayed effective date for
CBAs in effect on August 5, 1993 — FMLA
would not apply until February 5, 1994, or
the expiration date of the CBA, whichever
occurred earlier. For CBAs subject to the Rail-
way Labor Act and other CBAs which have
no expiration date for the general terms, but
which may be reopened at specified times
(e.g., to amend wages and benefits), the date
of the first amendment after August 5, 1993,
and before February 5, 1994, was considered
the effective date for purposes of FMLA.

The State of Oregon’s Bureau of Labor
and Industries, State of Oklahoma’s Office of
Personnel Management, Fisher & Phillips, and
College and University Personnel Association
raised questions or offered comments on
whether “more generous” family or medical
leave provided pursuant to contract or an
employer policy may be counted against an
employee’s 12-week FMLA leave entitlement
under circumstances where either the em-
ployees would not yet be eligible for FMLA
leave, or the leave is for a reason that does
not qualify as FMLA leave (e.g., employers
adopt leave policies that mirror FMLA but
relax eligibility requirements or the definition
of serious health condition, or expand the
“family member” definition to include in-laws
and domestic partners). To reduce the incen-
tive for employers to eliminate such “more
generous” policies, these commenters contend
that DOL should allow employers to count
such leave towards FMLA leave entitlements.

Leave granted under circumstances that
do not meet FMLA’s coverage, eligibility, or
specified reasons for FMLA-qualifying leave
may not be counted against FMLA’s 12-week
entitlement. However, employers may desig-
nate paid leave as FMLA leave and offset the
maximum entitlements under the employer’s
more generous policies to the extent the leave
qualifies as FMLA leave.

Sommer & Barnard questioned whether
FMLA’s 12 weeks of leave must be added
to longer periods of employer-provided leave
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(e.g., disability leave); or, alternatively, whether
employers may offset FMLA’s leave entitle-
ment against the longer periods of employer-
provided leave. To the extent that a particular
absence recognized under the employer-
provided plan also qualifies as FMLA leave,
and the leave is designated by the employer
in accordance with § 825.207 and § 825.208,
the absence may be counted concurrently
under both FMLA and the employer’s plan
(e.g., a disability that is covered by the
employer’s disability leave plan which also
meets FMLA’s definition of “serious health
condition that makes the employee unable
to perform the functions of the position”).

The Chamber of Commerce of the USA
commented that the language in paragraph
(c) of this section provided a reasonable
construction of the Act’s effective date for
CBAs subiject to the Railway Labor Act and
other CBAs which do not have an expiration
date for the general terms, but which may
be reopened between August 5, 1993, and
February 5, 1994, to amend wages and ben-
efits. The example given, however, of a con-
tract reopening to amend wages and benefits
wrongly suggests that a contract reopened for
any other reason also should be considered
terminated for FMLA effective date purposes,
the Chamber contended. Any reopening not
pertaining to benefits should not be construed
as a termination of the agreement according
to this comment.

We disagree with the interpretation sug-
gested by this comment. Any reopening of the
CBAs subiject to this rule, which is specifi-
cally limited to CBAs subject to the Railway
Labor Act and other CBAs which do not have
an expiration date for the general terms, for
the first time after August 5, 1993, shall be
considered the termination date of the CBA
for purposes of FMLA’s effective date.

The Contract Services Association of
America questioned whether the costs asso-
ciated with FMLA’s requirements to maintain
group health benefits during periods of FMLA
leave could be credited by a contractor to-
wards meeting its fringe benefit requirements
under wage determinations issued pursuant
to the McNamara-O’Hara Service Contract
Act (SCA), or are they excluded as are other
statutorily-mandated benefits such as FICA,
workers’ compensation, etc.? Because SCA
excludes any benefit otherwise required by
Federal, State, or local law to be provided by



the employer to an employee, such costs may
not be claimed as a credit for purposes of
meeting the contractor’s fringe benefit obli-
gations to employees under the SCA. In any
event, SCA credit may only be taken for con-
tributions that cover periods when work is
performed.

The Contract Services Association also
asked whether cash-equivalent payments
made in lieu of furnishing bona fide health
and welfare benefits to an SCA-covered em-
ployee have to continue when the employee
is on FMLA leave. Such cash equivalent pay-
ments do not have to continue while the
employee is on unpaid FMLA leave.

State Family and Medical Leave Laws
and FMLA (§ 825.701)

Nothing in FMLA supersedes “any provi-
sion of any State or local law that provides
greater family or medical leave rights” than
the rights under FMLA (see FMLA § 401(b)).
Because of this statutory “non-preemption”
language, the determination of which law
applies (State versus Federal) in a particular
situation must be examined on a provision-
by-provision basis. Where the requisite cov-
erage or applicability standards of both laws
are met and the laws contain differing provi-
sions, an analysis must be made of both laws,
provision-by-provision, to determine which
standard(s) from each law will apply to the
particular situation. The standard providing
the greater right or more generous benefit to
the employee from each law (provision-by-
provision) will apply. Note, however, that leave
taken for a reason specified in both the Fed-
eral and State law may be simultaneously
counted against the employee’s entitlement
under both laws. This section of the regu-
lations attempted to demonstrate the inter-
action between FMLA and State laws with
examples. Numerous comments were re-
ceived suggesting there may be considerable
confusion over the “provision-by-provision”
analysis that must be conducted in each par-
ticular case.

Employers Association of New Jersey rec-
ommended guidelines be included in the regu-
lations for applying FMLA and State law in
the following manner:

If an employee takes leave for a
purpose which is recognized under
only one of the two laws, rights and
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obligations are governed by that law
alone, and the amount of leave taken
cannot be charged against the amount
of leave which may be allowed under
the other law.

If an employee takes leave for a
purpose which is recognized under
both the FMLA and a State law, the
employee is entitled to the benefits of
whichever law is the most favorable
to the employee and the amount of
leave taken is charged against the
amount which is allowed under each
law.

The availability of benefits under
either law is subject to the limitations
of that law with respect to the dura-
tion of leave, type of leave, etc.

The Equal Rights Advocates suggested
additional examples where a State law is
silent on an issue addressed by FMLA. If an
employee is “eligible” under both FMLA and
a State or local law, and the State or local law
is silent on a provision contained in FMLA,
and if the FMLA provision is restrictive (as to
employee rights or benefits), then the State
or local law would govern as to that provi-
sion. If the FMLA provision is not restrictive
(or extends a right, benefit or privilege to
employees), then the FMLA would govern as
to that provision. For example, a State law
that grants employers the right to deny the
taking of leave to high-level executives could
not be applied to any FMLA-eligible employ-
ees, because FMLA extends to all eligible
employees the entitlement to leave for quali-
fying reasons. If the same State law contained
a provision mandating that all employees who
take leave be restored to employment when
the leave ends, then FMLA’s “key” employee
exemption could not be applied to deny an
employee reinstatement (i.e., the Federal law
would not apply at the time of reinstatement).

The guidelines and interpretations sug-
gested above by the Employers Association
of New Jersey and the Equal Rights Ad-
vocates correctly construe the relationship
between FMLA and other State laws, which
have been included here for guidance.

Chicagoland Chamber of Commerce
commented that, with respect to substantive
provisions such as eligibility and coverage re-
quirements, amount of leave, benefits and
employment protections, and substitution
requirements, the more generous or expan-



sive provisions between the FMLA and the
State law should apply and be considered to
offset or simultaneously satisfy overlapping
but less generous provisions. “More gener -
ous” should be determined on a “common
sense, quantitative basis,” they contend, such
as where a State law allows up to 16 weeks
of leave for a serious health condition in
any year and FMLA allows 12 weeks, the
State law maximum would apply. They
recommended the regulations specify that
differences in more generous substantive
provisions in State law cannot be combined
with other less restrictive provisions in FMLA,
and vice versa. With respect to procedural pro-
visions, such as notification of leave, certifi-
cation requirements, and other procedural
requirements, the commenter recommended
that the provisions of FMLA and its imple-
menting regulations should be applied in all
cases because of the administrative difficulty
in trying to determine if State or Federal pro-
visions are more or less generous. The Loui-
siana Health Care Alliance (Phelps Dunbar)
similarly suggested that any State law proce-
dural regulations which are inconsistent with
FMLA should be preempted.

FMLA provides that it shall not supersede
“any provision” of any State or local law that
provides greater family or medical leave
“rights” than under FMLA. There is no basis
under this language or the legislative history
to distinguish between procedural provi-
sions that extend greater rights to employees
and substantive provisions that provide more
generous family or medical leave benefits to
employees.

The Women’s Legal Defense Fund re-
commended the regulations address the in-
teraction between FMLA and State workers’
compensation laws. The State of Oregon’s
Bureau of Labor and Industries asked if State
workers’ compensation laws qualify under
FMLA as a “State. . .law that provides greater
. . .medical leave rights. . ..”

If a State workers’ compensation law pro-
vides a job guarantee to workers out of work
temporarily due to occupational injuries that
is more generous than FMLA’s job restora-
tion provisions, such law is a “State. . .law
that provides greater. . .medical leave rights

. .” and would govern an employee’s rein-
statement. On the other hand, where such
occupational injuries also meet FMLA'’ s defi-
nition of “serious health condition that makes
the employee unable to perform the functions
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of the position,” the employer would have to
maintain the injured employee’s group health
benefits under the same terms and conditions
as if the employee had continued to work
during the workers’ compensation-related
leave of absence (at least for the duration of
the employee’s remaining FMLA leave entitle-
ment in the 12-month period).

The Association of Washington Cities com-
mented that an employee could take 12 weeks
of FMLA-qualifying leave for a purpose other
than the birth or adoption of a child and still
be eligible under applicable State law to an-
other (subsequent) 12 weeks of “parenting”
leave, which could enable an employee to take
24 weeks of leave in a single year. Under the
terms of the applicable statutes, this is true.

The State of Oregon’s Bureau of Labor and
Industries noted that Oregon’s parental leave
law provides a 12-week window following the
birth of a child for the use of parental leave,
and asked if an employee’s use of 12 weeks
of parental leave within the first 12 weeks
following the birth exhausts the parent’s Fed-
eral right to take parental leave within the
first year. An employee “eligible” under both
the Federal and State law would exhaust
both entitlements simultaneously within that
12-week period. Note, however, that if the
employee used fewer than 12 weeks during
that initial 12-week period following the birth,
the employee could use the remainder of his
or her Federal leave entitlement under FMLA
within one year after the birth. This com-
menter also pointed out that a parent must
share a state leave entitlement with his or
her spouse regardless of whether they work
for separate employers. Under FMLA, each
FMLA-“eligible” spouse would retain a Fed-
eral entitlement equal to 12 weeks minus their
portion of the State leave taken.

The University of California observed that,
under California law, employers may not
obtain second or third opinions except in the
case of an employee’s own serious health
condition. Thus, because FMLA was intended
to permit Christian Science practitioner cer-
tification, employers would not be able to
obtain second or third medical opinions in
connection with the serious health condition
of a spouse, child or parent. Under the appli-
cable statutes, this would be true.

Downs Rachlin & Martin stated that, un-
der Vermont’'s Parental and Family Leave Act,
an employee may use accrued sick leave or



vacation leave, not to exceed six weeks, con-
sistent with existing policy. “Utilization of
accrued vacation leave shall not extend the
leave provided therein.” The commenter ques-
tioned whether the Federal law provided a
more generous benefit. The answer is “Yes”
with respect to FMLA’s more generous sub-
stitution provisions and the length of the
allowable leave period.

Hill & Barlow pointed out that the Mas-
sachusetts maternity leave statute entitles an
eligible employee to up to eight weeks of leave
for the purpose of giving birth or for adopting
a child. They asked if an employee had used
12 weeks of FMLA leave earlier in the year for
a purpose other than giving birth or adopting
a child, would the employee still be eligible to
the State leave entitlement? The answer is
“Yes.”

The Corporation for Public Broadcasting
objected to having to comply with both FMLA
and State law where one law’s benefit is not
clearly more generous than the other. They,
together with the Equal Employment Advi-
sory Council and the Electronics Industries
Association, also questioned the provision
entitling an employee to use leave under Fed-
eral and State or local law concurrently, and
thus to take a total amount of leave which
may exceed the already generous amount
allowed by either law. The Corporation for
Public Broadcasting suggested a Federal
preemption if permitted or the lobbying of
Congress to obtain such authority. Califor-
nia Bankers Association similarly suggested
DOL include language to preempt all State
law in this area or allow an employee to
take only the greater of the leaves available
(to prevent “piggybacking” leave under both
FMLA and State law). National Association
of Plumbing-Heating-Cooling Contractors
suggested that “cafeteria-style” programs
where different standards and/or benefits
from each or both the Federal and State laws
are selected to form a separate, hybrid leave
plan should be strictly prohibited, and like-
wise urged that the issue of preemption be
revisited.

Given the literal language of FMLA, DOL
has no authority to preempt State laws to the
extent they provide more generous leave rights
to employees. The results about which the
majority of the comments complained occur
by operation of law (FMLA and State family
and medical leave laws), and cannot be miti-

87

gated by regulation. Only editorial changes
have been included in this section of the regu-
lations in response to the comments, in or-
der to clarify examples and provide additional
guidance.

Federal and State Anti-discrimination Laws
(§ 825.702)

Nothing in FMLA modifies or affects any
Federal or State law prohibiting discrimi-
nation on the basis of race, religion, color,
national origin, sex, age, or disability (see
FMLA § 401(a)). The stated purpose of the
FMLA in this regard, according to its legisla-
tive history, was to make leave available to
eligible employees within its coverage, and not
to limit already existing rights and protection
under applicable anti-discrimination statutes
(for example, Title VII of the Civil Rights Act
of 1964, as amended by the Pregnancy Dis-
crimination Act; and the Americans with
Disabilities Act (ADA)). This section included
examples of how FMLA would interact with
the ADA with respect to a qualified individual
with a disability as defined under that Act.

Comments from U.S. Senators Dodd and
Kerry (sponsors of both FMLA and ADA), in a
letter to the EEOC dated November 22, 1993,
make clear that congressional intent was for
both Acts to be applied simultaneously, and
that an employer must comply with which-
ever statutory provision provides the greater
rights to employees. In keeping with that
statutory intent, FMLA § 401 should not be
interpreted in any way as limiting or forcing
an election of rights under FMLA or ADA.
Similarly, comments from U.S. Representa-
tives Williams and Ford (Committee on Edu-
cation and Labor), in a letter to the EEOC
dated November 19, 1993, explained that
congressional intent, in the case of an em-
ployee with a serious health condition under
FMLA who is also a qualified individual with
a disability under ADA, was for the FMLA and
ADA to be applied in a manner that assured
the most generous provisions of both would
apply. The statutes provide simultaneous
protection and at all times an employer is
required to comply with both laws. The De-
partment concurs with this interpretation of
the FMLA as it relates to the ADA and other
discrimination laws. In summary, providing
the “more beneficial” rights or protections
does not undermine an employer’s obligation
to observe the requirements of both statutes.



Satisfying any or all FMLA requirements, in-
cluding granting an employee 12 weeks of
leave and restoring the employee to the same
job, does not absolve an employer of any po-
tential ADA responsibilities to that employee
(and vice versa).

Several commenters (G.M. Smith Associ-
ates, Inc; Personnel Management Systems,
Inc; Chamber of Commerce of the USA; Equal
Employment Advisory Council; and Louisi-
ana Health Care Alliance (Phelps Dunbar))
urged a contrary view, that compliance with
FMLA should constitute or substitute for com-
pliance with ADA, to simplify the burdens of
multiple compliance obligations. Some stated
that employers evaluating “undue hardship”
under ADA need not disregard the cost and
disruption of FMLA leave already taken by
an employee. This point was also raised by
Personnel Management Systems, Inc. and
Chamber of Commerce of the USA. The
Department has been advised by the EEOC
that the ADA, unlike the FMLA, considers the
burden on an employer for purposes of evalu-
ating the feasibility of employee medical leave.
Cost and disruption to the employer are di-
rectly relevant to the factors listed in ADA’s
regulatory definition of “undue hardship.”
Therefore, according to EEOC, employers may
consider FMLA leave already taken when de-
ciding whether ADA accommodation leave in
excess of 12 weeks poses an undue hardship.
This does not mean, however, that more than
12 weeks of leave automatically poses an
undue hardship under the ADA. According
to EEOC, employers must apply the full ADA
undue hardship analysis to each individual
case to determine whether or not leave in
excess of 12 weeks poses an undue hardship.

An employee’s right to be restored to the
same or an equivalent position under FMLA
applies to the job which the employee held at
the time of the request for FMLA leave, even
if that job differs from the job held previously
due to a reasonable accommodation under
ADA. (Ibis point was raised by the Chamber
of Commerce of the USA.) The “essential func-
tions” of the position would also be those of
the position held at the time of the request
for leave. An employer may not change the
essential functions of an employee’s job in
order to deny the employee the taking of
FMLA leave. However, this does not prevent
an employee from voluntarily ending his or
her leave and accepting an alternative posi-
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tion uncoerced and not as a condition of
employment. The employee would then re-
tain the right to be restored to the position
held by the employee at the time the FMLA
leave was requested (or commenced) until 12
weeks have passed, including all FMLA leave
taken and the period the employee returned
to “light duty.” When an employer violates
both FMLA and ADA, an employee may be
able to recover under either or both statutes
(but may not be awarded double relief for the
same loss).

VIIl. Subpart H — Definitions
(§ 825.800)

The Women’s Legal Defense Fund urges
that all definitions that are modified in the
text of the regulations be modified similarly
in Subpart H. Certainly the Department in-
tends to maintain the integrity of this Sub-
part, and any material modifications will be
incorporated.

The law firm of Alston and Bird recom-
mended that the term group health plan
should not include non-employment related
benefits paid by employees through volun-
tary deductions, e.g., individual insurance
policies. We agreed with the recommen-
dation and language has been added to
§ 825.209(a)(1) to exclude such benefits
from the definition of group health plan, and
make clear an employer is not responsible
for maintaining or restoring such benefits for
employees who take FMLA leave.

The American Association of Retired Per-
sons (AARP) took issue with the definition of
“parent” in this section and stated there is
nothing in the statutory language or the leg-
islative history that required the exclusion of
parents in-law. We disagree, as discussed
above in connection with § 825.113. Section
101(7) of the statute defines parent as the
biological parent of an employee or an indi-
vidual who stood in loco parentis to an em-
ployee when the employee was a son or
daughter. There is no language in the legisla-
tive history to indicate Congress contemplated
expanding the definition beyond the plain
meaning of the words. In the Final Rule,
the sentence, “This term does not include
parents ‘in-law,” will be removed from the
definition of “parent” in § 825.800, but not
from the explanatory guidance in § 825.113.



This is being done not because we agree with
AARP but rather because the language in the
statute and the regulation are clear regard-
ing the term and the additional sentence is
unnecessary.

The law firm of Fisher and Phillips urged
that the Final Rule should clarify whether
employees of a U.S. employer who are em-
ployed in the territories and possessions of
the United States may be eligible employees.
The law firm asks for the same clarification
with regard to employees working in coun-
tries other than the United States. Sections
825.105 (a) and 825.800 in the Final Rule
will be amended to reflect that employees
employed within any State of the United
States, the District of Columbia or any ter-
ritory or possession of the United States are
subject to FMLA and may be eligible em-
ployees. Employees employed outside these
areas are not counted for purposes of deter-
mining employer coverage and may not be-
come eligible employees as FMLA does not
apply.

The Personnel Management Systems, Inc.,
and the Credit Union National Association,
Inc., suggest that only eligible employees
should be counted in determining whether
an employer has 50 or more employees for
FMLA coverage purposes. The language of the
statute, in § 101(2) defines the term “Eligible
Employee.” In paragraph (3) of that section,
the statute defines “Employee” as having the
same meaning as the definition found in
section 3 of the Fair Labor Standards Act.
Section 101(4) of the statute defines “Em-
ployer’ as any person. . .who employs 50 or
more employees. . .” (emphasis added). If
Congress had intended to limit the count
for determining coverage to eligible employ-
ees only, it could have included that language
“50 or more eligible employees.” The legisla-
tive history indicates clearly Congress’ intent
to count all employees. The Department is
unable to incorporate the desired change.

The Medical Group Management Asso-
ciation recommends that the definition of
employee should not include equity owners
(partners) of corporations who are both em-
ployers and employees. These individuals
should be excluded from the count of em-
ployees even though their names appear on
the payroll.

Persons who are partners in a business
are not employees for purposes of the FMLA
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because partners are not included within
the definition of employee under the FLSA.
The definition of “employer” in § 101(4) of the
FMLA means any person engaged in com-
merce or in any industry or activity affecting
commerce who employs 50 or more em-
ployees, etc., and includes any person who
acts, directly or indirectly, in the interest of
an employer to any of the employees of the
employer. Section 101(8) defines “person” to
have the same meaning as in § 3(a) of the
FLSA, which means an individual, partner-
ship, association, corporation. . .(etc.). Part-
ners are not to be included in the count of
employees for coverage or eligibility, even if
their names appear on the payroll. However,
equity owners (e.g., stockholders) of a corpo-
ration may also be employees of the corpora-
tion and, as such, when their names appear
on the payroll, are included in such employee
counts and they may also become eligible em-
ployees. No change will be made in the Final
Rule in this regard as the determination of
whether such an individual is an employee is
case specific.

The National Community Mental Health-
care Council observes that the definition of
an individual who is incapable of self-care is
deficient in that it only addresses activities of
daily living (ADLs), which relate to physical
incapacity, but does not address those with
mental illness. They recommend the defi-
nition be expanded to include “instrumental
activities of daily living” (IADLs). Their rec-
ommendation is appropriate and the language
in the Final Rule in § 825.113(c)(1) has been
amended to include IADLs.

The Council also urges that the definition
of health care provider (HCP) be expanded
to mental health professionals and mental
health services. The definition of HCP has
been amended to include any HCP from whom
the employer or a group health plan’s ben-
efits manager will accept certifications. This
change should address this concern.

IX. Appendix B, Appendix C,
and Appendix E

A number of comments which raised con-
cerns about Form WH-380, the optional form
to obtain medical certification, have been
addressed above and will not be repeated
herein.



Three commenters, including The First
Church of Christ, Scientist, offered alter-
native forms to be used for the medical cer-
tification. The concern of the Christian
Scientists was that they are unable to pro-
vide a medical diagnosis of the employee.
As the Department has already decided to
revise the medical certification form, the con-
cerns of these commenters will be addressed
by the revision to the extent appropriate in
keeping with the statutory language. Further,
we believe having separate or special forms
for differing kinds of health care providers
would prove confusing, and may, in fact, re-
sult in more requests for second and third
medical opinions.

G.M. Smith Associates, Inc., recommends
the form include a letter from the employee
to the health care provider that requests
referral to a board certified specialist if nec-
essary. The form should ask the health
care provider if going to work will harm the
employee and whether the illness/injury pre-
cludes the employee from travel or being at
work. If either of these questions are answered
affirmatively, the health care provider would
provide a date on which the employee will be
available for limited duties.

There is no statutory basis for obtaining
the additional information requested by this
commenter. For example, § 825.702 provides
that an employee may not be required to
accept a light or limited duty position. The
Department is unable to add the requested
information to the form as it does not com-
port with the statutory provisions.

Appendix C

The Women’s Legal Defense Fund points
out that information is not included on the
notice that notes potential application of
either more beneficial State statutes or more
beneficial provisions of a Collective Bargain-
ing Agreement. They recommend separate
notices for employers in each of the States
that give broader rights. They suggest a state-
ment in the notice that employees should
consult with union representatives, that no-
tices be provided to employers in Spanish,
that the Department develop materials for
employees on how to obtain FMLA leave, and
that the Department install an 800-hotline
number for FMLA inquiries and complaints.

90

The purpose of the notice is to outline the
essential provisions and protections of FMLA
to employees, much in the same manner as
the notice for FLSA. The size of the poster,
whether 8% inches x 11 inches (the size of
the FMLA poster) or 14 inches x 17 inches
(the size of the FLSA poster), would not
accommodate every possible nuance of the
FMLA. Employees are advised to contact the
nearest office of the Wage and Hour Division
for additional or more specific information.
The notice has been available in Spanish for
some time. The Department has published
State/Federal comparisons of family and
medical leave statutes. These informational
materials are available to employees as well
as employers, thus, separate notices for each
State are unnecessary. The Department has
published a Fact Sheet and a Guide to Com-
pliance with the FMLA for use by employees
and employers alike to obtain more specific,
non-technical information regarding the stat-
ute. Section 825.301(a)(2) instructs employ-
ers they may use the Department’s Fact Sheet
for general distribution to employees when
the employer does not have an employee
handbook in which FMLA policies have been
incorporated. The Department has made no
final decision on the viability of installing an
800 number.

Appendix E

The Department had promised earlier that
if the IRS published guidance concerning
the relationship between FMLA and certain
aspects of the tax code, e.g., COBRA, the
Department would include the IRS guidance
as an appendix to the final rule. IRS pub-
lished guidance concerning COBRA in Notice
94-103, appearing in Internal Revenue Bul-
letin No. 1994-51, dated December 19, 1994.
A copy of the notice is attached to the regula-
tion as Appendix E.

X. Regulatory Flexibility Act

Under the Regulatory Flexibility Act, Pub-
lic Law 96-354 (94 Stat. 1164; 5 U.S.C. 601
et seq.), Federal agencies are required to ana-
lyze the anticipated impact of proposed rules
on small entities. Because FMLA applies
only to private employers of 50 or more em-



ployees (and to all public agencies regardless
of the number of employees employed), it cov-
ers only the larger private employers — in
total, about five percent of all possible em-
ployers, or approximately 300,000. Also,
FMLA requires covered employers to grant
only unpaid leave to eligible employees for
specified reasons. For these reasons, the De-
partment concluded that the implementing
rules likely would not have a “significant
economic impact on a substantial number of
small entities” within the meaning of the
Regulatory Flexibility Act. The Acting Chief
Counsel for Advocacy of the U.S. Small Busi-
ness Administration (SBA) filed official com-
ments on the interim final FMLA rules which
disagreed with DOL'’s conclusion. SBA con-
tended essentially that the FMLA regulations
will have a significant impact on all businesses
covered by the FMLA, the vast majority of
which, SBA contends, are small.

The definition of “small” business varies
considerably, depending upon the policy is-
sues and circumstances under review, the
industry being studied, and the measures
used. SBA generally uses employment data
as a basis for size comparisons, with firms
having fewer than 100 employees or fewer
than 500 employees defined as small.!

Statistics published by the Internal Rev-
enue Service indicate that in 1990, of the
estimated 20.4 million business tax returns
that were filed (4.4 million for corporations,
1.8 million for partnerships, and 14.2 mil-
lion for sole proprietorships), fewer than 7,000
would qualify as large businesses if an em-
ployment measure of 500 employees or less
were used to define small and medium-sized
businesses.2 The SBA stated in its comments
that, based upon 1990 Census tabulations,

1 The State of Small Business: A Report of the Presi-

dent Transmitted to the Congress (1991), Together
with The Annual Report on Small Business and
Competition of the U.S. Small Business Adminis-
tration (United States Government Printing Office,
Washington, D.C., 1991), p. 19. A more detailed
breakdown also used by SBA is: under 20 employ-
ees, very small; 20-99, small; 100-499, medium-
sized; and over 500, large. On the other hand,
the size standard established by SBA at 13 CFR
§ 121.601 is 500 employees for most industries.

2U.S. Department of the Treasury, Internal Revenue
Service, SOI Bulletin (Spring 1990) Table 19; re-
printed by SBA in The State of Small Business
(1991), Ibid., p. 21.
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there are 105,720 firms which employ be-
tween 50 and 99 employees; 55,249 firms
which employ between 100 and 249 em-
ployees; and 14,999 firms which employ be-
tween 250 and 499 employees, providing a
total of 175,968 businesses with fewer than
500 employees.3 Thus, the SBA suggests that
if an employment measure of 500 employees
is used to define “small” businesses, 92.4
percent of all those businesses which are
affected by the FMLA and its implementing
regulations are “small” businesses.# In fact,
however, this analysis overstates the num-
ber of “small” businesses that are actually
affected by FMLA’s requirements because
they must grant unpaid leave only to em-
ployees who are defined as “eligible” under
the law. It is conceivable, for example, that
a covered “small” business with 250 employ-
ees working at several geographically dis-
persed worksites would have no employees
who are eligible to take FMLA leave (because
there would be fewer than 50 employees work-
ing within 75 miles of each worksite). Sim-
ilarly, an employer with a very transient
workforce, with all part-time employees, may
have no eligible employees.>

Assuming the appropriateness of the
500-employee criterion applied by SBA to
define “small” businesses for purposes of
FMLA, and acknowledging that there are a
number of small businesses that would be

3U.S. Department of Commerce, Bureau of the Cen-
sus, Current Population Survey, 1990. These
tabulations contain firms with employees only; the
self-employed were excluded. The self-employed
would not constitute a covered “employer” for pur-
poses of the FMLA and, therefore, these tabula-
tions tend to understate the actual number of
“small” businesses that are excluded from FMLA’s
coverage and overstate the proportion of small busi-
nesses that are covered by the FMLA.

4This 92.4 percent figure appears misleading to us
for measuring the universe of employers at issue
for purposes of this analysis in that it excludes the
very substantial number of small businesses em-
ploying fewer than 50 employees which would not
be covered by the FMLA and, therefore, would not
be impacted by the role.

5Not every employee of a covered employer is eli-
gible for FMLA leave. To be eligible, an employee
must work for a covered employer and have worked
for at least 12 months and 1,250 hours in the 12
months preceding the leave, and work at a loca-
tion where the employer employs at least 50 em-
ployees within 75 miles of the worksite. § 101(2) of
FMLA; 29 CFR § 825.110.



covered by the FMLA rules, we note that the
Congress, in selecting the 50-employee cov-
erage threshold, frequently characterized the
new legislation as exempting smaller busi-
nesses and applying only to larger ones. We
also note the overwhelming majority of small
businesses that are not subject to the FMLA.
Information compiled by the U.S. Department
of Commerce and reported in County Busi-
ness Patterns, 1990, indicates that there are
5,862,938 establishments employing between
one and 49 employees; 175,375 establish-
ments employing between 50 and 99 em-
ployees; 97,742 establishments employing
between 100 and 249 employees; 24,334 es-
tablishments employing between 250 and
499 employees; 9,592 establishments em-
ploying between 500 and 999 employees; and
5,582 employing 1,000 or more employees.®
These numbers confirm the Department’s
earlier estimates that roughly five percent
(i.e., 312,625) of all establishments would be
covered by FMLA at the 50-employee cover-
age threshold. Moreover, these numbers sug-
gest further that, if SBA’s 500-employee
threshold for defining “small” businesses is
applied, less than five percent of all small
businesses would be covered by the FMLA,
while more than 95 percent of all small
businesses would be exempted from FMLA
coverage.

In addition, William M. Mercer, Incorpo-
rated and the Institute of Industrial Relations
at the University of California, Berkeley jointly
conducted a survey of nearly 300 employers
on the FMLA in November 1993. This report
notes that, before FMLA was passed, there
was opposition to mandated leave based on
the idea that small business would be nega-
tively impacted by such leave. However, small
employers (those with less than 200 employ-
ees) who responded to this survey were not
significantly more likely to anticipate major
financial costs or great administrative diffi-
culty in complying with the FMLA than large
employers. In response to questions on the
California-mandated family leave law (in ef-
fect since January 1992), small employers

6U.S. Department of Commerce, Bureau of the Cen-
sus, County Business Patterns, 1990 (CPB-90-1),
issued January 1993, Table lb. These tabulations
exclude most government and railroad employees,

and self-employed persons.
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reported the lowest level of utilization of
family leave and no higher direct and indi-
rect financial costs than did larger employers.
In fact, the only employers that reported
any “major costs” associated with California-
mandated leave were those that employed
5,000 or more employees. A greater percent-
age of large employers had experienced
disagreements with employees over family
leave issues. Large employers, however, were
also most likely to note a beneficial effect on
absenteeism, employee morale, public rela-
tions, and supervisory relationships as a re-
sult of mandated leave. Small employers, in
contrast, were most likely to note a beneficial
effect on worker productivity and co-worker
relationships.

For its part, the Department made a con-
scious effort to adopt the least burdensome
regulatory alternatives (consistent with the
statute) in order to reduce the burden on
all employers, including small employers. In
particular, recordkeeping requirements were
kept to the minimum level necessary for con-
firming employer compliance with FMLA’s
statutory leave provisions. In addition, to ease
administrative burdens on all employers, in-
cluding small entities, employee notification
requirements that apply when employees
request FMLA leave were summarized in
§ 825.301(c) of the regulations, and DOL
made available a prototype notice which
employers could adapt for their own use to
meet the specific notice requirements (see
§ 825.301(c)(8)).

The Department also engaged in exten-
sive education and outreach efforts. We pre-
pared and made available a Fact Sheet and a
Compliance Guide to the FMLA, to assist all
employers in understanding and meeting
their compliance obligations. Because FMLA
does not diminish any greater family or medi-
cal leave rights provided by State or local law,
DOL also prepared and distributed compari-
sons of State and Federal family and medical
leave laws, indicating which law provided the
greater employee rights or benefits for com-
pliance purposes.”

Thus, DOL continues to believe that the
extraordinary measures which it has taken

“The Department’s Women’s Bureau has also
distributed to the public a comparison of State
maternity/family leave laws since June 1993.



in connection with the implementation of the
FMLA will ease the burdens of compliance on
all employers, including small employers, and
that compliance with the FMLA will not have
a significant economic impact on a substan-
tial number of small entities. This conclusion
is reinforced by available research which
shows that costs associated with implement-
ing the FMLA are not significant for covered
businesses including covered “small” entities
with eligible employees.

In conclusion, even assuming a 500-
employee size standard, only 5 percent of
small employers are covered by FMLA. Based
on our review of the studies conducted, the
Department concludes, therefore, that the
FMLA rules would not likely have a signifi-
cant economic impact on a substantial num-
ber of small entities.

Because of its belief that FMLA signifi-
cantly impacts a substantial number of small
entities, the SBA also suggested in its com-
ments a number of regulatory alternatives in
certain areas that it believed would ease the
burden on small entities, as follows:

Exclude Part-time Employees When
Determining Employer Coverage Under
FMLA: The SBA suggested that DOL reduce
the coverage of small businesses by chang-
ing the 50-employee threshold for coverage
to exclude part-time workers from the count.
Because small entities employ more part-time
workers than larger firms, SBA stated that
inclusion of part-time employees will increase
the coverage of the FMLA to firms “that oth-
erwise might not have been covered.” FMLA’s
coverage criteria are statutory and, as spe-
cifically stated in the legislative history, it was
the clear intention of the Congress that all
employees of an employer are to be included
in the count, including part-time employees.
(“It is not necessary that every employee ac-
tually perform work on each working day to
be counted for this purpose.*** Similarly,
part-time employees and employees on leaves
of absence would be counted as ‘employed
for each working day’ so long as they are
on the employer’s payroll for each day of
the workweek.” Report of the Committee on
Labor and Human Resources (S. 5), Senate
Report 103-3 (January 27, 1993), p. 22.)
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Clarify Definitions of “Serious Health
Condition” and “Medical Necessity” for
FMLA Leave: SBA observed that the defini-
tion of “serious health condition” (which is
statutory) was broadly inclusive, and sug-
gested that employers would be required to
look to FMLA’s legislative history in order to
determine whether an employee’s condition
is considered a “medical necessity” that jus-
tifies FMLA leave. SBA mistakenly presumes
that this is a judgment that the statute and
regulations permit an employer to make. If
the health condition meets the definition in
the regulations at § 825.114 and, as provided
in §§ 825.305-825.307, an employee fur-
nishes a completed DOL-prescribed medical
certification from the health care provider,
the only recourse available to an employer
that doubts the validity of the certification is
to request a second medical opinion at the
employer’s expense. Employers may not sub-
stitute their personal judgments for the test
in the regulations or the medical opinions of
the health care providers of employees or their
family members to determine whether an
employee is entitled to FMLA leave for a seri-
ous health condition.

Expand the “Key Employee” Definition
to Include Job Descriptions Instead of
Salary: Under the “key employee” exception,
employers may deny job restoration in cer-
tain cases (see §§ 825.217-825.219). SBA
recommended that DOL expand the regu-
latory definition of “key employee” to in-
clude an employee’s job description in lieu
of salary, because there may be situations,
particularly in small entities, where lower
salaried employees perform on-going employ-
ment functions that are vital to the business
and prevent economic injury to the employer’s
operation but must be reinstated due to the
comparatively low salary that is paid. We note
first that it seems unlikely that an employer
would not want to restore such an employee
to employment if the employee performs the
vital role indicated, but that is beside the
point. The provisions applicable to the “key
employee” exception are statutory and state,
specifically, that the employees affected must
be “. . .a salaried eligible employee who is
among the highest paid 10 percent of the
employees employed by the employer within



75 miles of the facility at which the employee
is employed” (see § 104(b)(2) of the FMLA).
There is no authority under these provisions
of the law to ignore the salary paid to “key
employees.” SBA’s suggestion directly con-
travenes the statute and cannot be adopted
by regulation.

Require a Four-Hour Minimum Absence
Jor Intermittent (or Reduced Leave) Sched-
ules: FMLA allows eligible employees to
take leave intermittently or on a reduced leave
schedule in certain cases. The regulations
state that an employer may not limit the
period of intermittent leave to a minimum
number of hours. SBA stated that DOL could
significantly reduce the impact of the FMLA
on small entities by imposing a minimum
leave requirement, and suggested a four-hour
minimum would both enable an employee
to work a half-day and permit the employer
to ease administrative burdens in complying
with the FMLA regulations. Permitting an
employer to impose a four-hour minimum
absence requirement would unnecessarily
and impermissibly erode an employee’s FMLA
leave entitlement for reasons not contem-
plated under FMLA (see also the discussion
of § 825.203, above). Section 102(b)(1) of
the FMLA provides that “. . .[t]he taking of
leave intermittently or on a reduced leave
schedule pursuant to this paragraph shall not
result in a reduction in the total amount of
leave to which the employee is entitled. . .
beyond the amount of leave actually taken.”
An employee may only take FMLA leave for
reasons that qualify under the Act, and may
not be charged more leave than is necessary
to address the need for FMLA leave. Time
that an employee is directed by the employer
to be absent (and not requested or required
by the employee) in excess of what the em-
ployee requires for an FMLA purpose would
not qualify as FMLA leave and, therefore, may
not be charged against the employee’s FMLA
leave entitlement.

“Small” Business Handbook: SBA also
suggested that DOL consider providing a
handbook detailing compliance requirements
for small entities, i.e. , comparisons of State
and Federal family and medical leave ben-
efits and a summary of employee notification
requirements, to ease administrative burdens
on small entities. As noted above, we pre-
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pared and distributed comparisons of State
and Federal family and medical leave laws,
indicating which law provided the greater
employee rights or benefits for compliance
purposes, and distributed Fact Sheets and
Compliance Guides which summarized com-
pliance requirements.

In conclusion, the Department believes
that the available data and studies on the
cost impact of the FMLA generally support
the Department’s conclusion that the imple-
menting regulations will likely not have a sig-
nificant economic impact on a substantial
number of small entities within the meaning
of the Regulatory Flexibility Act. The regula-
tory revisions suggested by the SBA to ease
compliance requirements for small entities are
inconsistent with the statute or its legislative
history and cannot be adopted by regulation.

Xl. Executive Order 12866

The Department prepared an analysis
of the anticipated cost impact of the FMLA
rules to meet the regulatory impact analysis
(cost/benefit) requirements of former Execu-
tive Order 12291 on Federal Regulations. The
Department’s analysis was principally based
on previous analyses of the cost impact of
prior versions of FMLA legislation pending
before the U.S. Congress which were con-
ducted by the U.S. General Accounting Of-
fice (GAO). The GAO’s latest report on FMLA
legislation, updated to reflect the 1993 en-
actment, estimated the cost to employers of
maintaining health insurance coverage for
workers on unpaid family and medical leave
at $674 million per year (GAO/HRD-93-14R;
February 1, 1993). The GAO’s estimates as-
sumed that employers would experience no
measurable costs under the law beyond those
of maintaining group health insurance dur-
ing periods of permitted absences, based on
a survey of selected firms in the Detroit, Michi-
gan and Charleston, South Carolina areas. It
was the GAO’s view that its estimates likely
overstated actual costs to employers for leave
granted under the new law because the GAO
could not adjust for the mitigating influence
of pre-existing leave policies already provided
by employers either voluntarily or to comply
with other mandates such as State or local



laws or collective bargaining agreements (34
States, the District of Columbia, and Puerto
Rico provide for some type of job-protected
leave guarantee by law).

While several commenters expressed a
general view that FMLA would have an ad-
verse impact on business, or summarized
previous studies that tried to measure the
economic impact of FMLA, only one comment
was received concerning DOL’s impact analy-
sis included in the preamble to the Interim
Final Rule (the Department specifically re-
quested comments on the estimates of the
impact of the FMLA and the implementing
regulations). The Los Angeles County Metro-
politan Transportation Authority disagreed
with GAO’s estimates of cost to employers of
complying with various FMLA provisions. This
commenter believed the cost estimates are
significantly understated because they do not
take into account the productivity losses while
employees are out on leave, and the costs of
hiring and training temporary replacement
workers. The Department pointed out in the
preamble to the Interim Final Rule (58 FR
31811; June 4, 1993) that quantifying the
impact of the FMLA is highly dependent on
numerous assumptions which are severely
constrained by limitations in available data.
The regulatory impact analysis noted the ex-
istence of differing views on this issue, citing
specifically the Minority Views contained in
the House Report (H.R. Rept. 103-8, 103d
Cong., 1st Sess., p. 60), which characterized
the GAO estimates as understated either be-
cause assumptions were inconsistent with the
legislative provisions or with the conclusions
of other studies. The preamble to the Interim
Final Rule noted in particular the issues of
productivity losses and training costs for tem-
porary replacements cited in studies by the
former American Society for Personnel Ad-
ministrators (now the Society for Human Re-
source Management) and the SBA. Further-
more, studies prepared subsequent to the
June 1993 Interim Final FMLA rules suggest
that our initial assessment of GAO’s estimates
as being reasonable remains valid.

The Senate Committee on Labor and
Human Resources noted from testimony by
the Commissioner of the Oregon Bureau of
Labor and Industries that employers in the
State of Oregon, when confronted with imple-
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menting similar requirements at the State
level, reported little or no difficulty in imple-
menting the law, and none had reduced other
existing benefits to comply with the new statu-
tory family leave requirements (Report of the
Committee on Labor and Human Resources
(S. 5), Report 103-3, January 27, 1993, p. 14).
Further, according to a three-year study
conducted in Minnesota, Oregon, Rhode Is-
land, and Wisconsin by the Families and
Work Institute, sizable majorities of covered
employers reported that the State laws were
neither costly nor burdensome to implement
(Ibid.). This study suggested that the avail-
ability of unpaid leave required by the new
State laws had no impact on the length of
leave taken by working mothers and only a
slight impact on the length of leaves taken
by fathers. The survey found that most com-
panies, even the smallest, already offered
considerable amounts of leave to working
mothers. Small companies granted leave as
often as larger companies. Even among com-
panies with fewer than 10 employees, 79 per-
cent indicated they guaranteed the jobs of
women who took leave. The survey found
that, prior to passage of the State laws, 83
percent of all employers surveyed provided
job-guaranteed leave to biological mothers
for childbirth, and 67 percent of those main-
tained health benefits during the maternity
leave. Sixty percent of all employers similarly
allowed fathers time off for newborns. Among
other highlights from the survey, 91 percent
of employers interviewed in the four States
reported no difficulty with implementation of
the State parental leave laws; the majority of
employers reported no increase in costs for
training, administration or unemployment
insurance as a result of the State laws; 67
percent reported they most often relied on
other employees to do the work of an employee
on leave, while 23 percent reported they most
often hired a temporary replacement; 94 per-
cent reported that the leave laws had not
forced them to reduce other benefits in order
to pay for maintaining the health benefits of
parents on leave; the percentage of working
women who took unpaid leave for the birth of
a child (78 percent) was unaffected by the
enactment of the State laws; and the average
duration of the leaves remained virtually
unchanged by enactment of the State laws.



In a 1990 study by Professors Eileen
Trzcinski and William Alpert commissioned
by the SBA, a nation-wide survey of business
executives examined the impact on busi-
nesses of providing family and medical leave.
The SBA study found that the costs of per-
manently replacing an employee are signifi-
cantly greater than the costs of granting an
employee’s request for leave — terminations
due to illness, disability, pregnancy, and
childbirth cost employers from $1,131 to
83,152 per termination, compared to $.97
to $97.78 per week for granting workers’
requests for leave (dependent on size of em-
ployer and managerial status of employee).
Ibid., p. 17.

A 1992 study by the Families and Work
Institute also concluded that providing un-
paid parental leave is more cost-effective
for employers than permanently replacing
employees — 20 percent of the employee’s
annual salary, compared to 75 percent to
150 percent for permanently replacing an
employee (Ibid.).

The Senate Committee Report concluded
that additional costs to employers as a result
of FMLA are minimal; that there is no evi-
dence of greater business losses where State
laws require similar family and medical leave;
and, based on a 1989 GAO study of similar
legislation, there would be no measurable net
costs to business from replacing workers or
lost productivity (costs result exclusively from
continuation of health insurance coverage for
employees on unpaid leave). Ibid., p. 42.

In addition to the findings of the studies
identified by the Senate committee report,
according to a September 1993 survey of ben-
efit managers by Hewitt Associates, an inter-
national consulting firm, most employers of-
fer more generous leave policies than required
by the FMLA. Nearly all (95 percent) of the
628 participants indicated that their policies
go beyond the minimum requirements of the
law. Nine of ten employers (92 percent) con-
tinue benefits other than health care for em-
ployees while on FMLA leave. Nearly half of
the employers (45 percent) extend FMLA leave
to employees at locations with fewer than 50
employees within 75 miles, 44 percent allow
longer than 12 weeks of leave, and 30 per-
cent allow FMLA leave for employees with less
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than 12 months of service. Most employers
expect only a small percentage of employees
to avail themselves of their FMLA policies in
any given year. Nine of ten employers expect
less than 5 percent of their employees to take
FMLA leave in a given year; three of ten em-
ployers expect less than one percent of their
employees to take FMLA leave in a year.

In addition, as discussed above, William M.
Mercer, Incorporated and the Institute of
Industrial Relations at the University of Cali-
fornia, Berkeley jointly conducted a survey
of nearly 300 employers on the FMLA in
November 1993. The only employers that
reported any “major costs” associated with
California-mandated leave were those that
employed 5,000 or more employees. A greater
percentage of large employers had experi-
enced disagreements with employees over
family leave issues. Large employers, how-
ever, were also most likely to note a benefi-
cial effect on absenteeism, employee morale,
public relations, and supervisory relation-
ships as a result of mandated leave. Small
employers, in contrast, were most likely to
note a beneficial effect on worker productiv-
ity and co-worker relationships.

A full discussion of alternatives consid-
ered is included in the preamble to the regu-
lations, set forth above, under each of the
relevant sections.

XIl. Document Preparation

This document was prepared under the
direction and control of Maria Echaveste,
Administrator, Wage and Hour Division, Em-
ployment Standards Administration, U.S.
Department of Labor.

XIl. List of Subjects in 29 CFR Part 825

Employee benefit plans, Health, Health
insurance, Labor management relations,
Maternal and child health, Teachers.

Signed in Washington, DC, this 30th day
of December, 1994.

Robert B. Reich
Secretary of Labor



Title 29, Chapter V, Subchapter C, “Other Laws,” is amended by revising Part 825 to read as follows:

PART 825 — THE FAMILY AND MEDICAL LEAVE ACT OF 1993

Subpart A — What Is the Family and Medical
Leave Act, and to Whom Does It Apply?

Sec.

825.100 What is the Family and Medical Leave Act?

825.101 What is the purpose of the Act?

825.102 When was the Act effective?

825.103 How did the Act affect leave in progress on,
or taken before, the effective date of the Act?

825.104 What employers are covered by the Act?

825.105 In determining whether an employer is
covered by FMLA, what does it mean to
employ 50 or more employees for each
working day during each of 20 or

825.106 How is “joint employment” treated under
FMLA?

825.107 What is meant by “successor in interest”?

825.108 What is a “public agency”?

825.109 Are Federal agencies covered by these
regulations?

825.110 Which employees are “eligible” to take leave
under FMLA?

825.111 In determining if an employee is “eligible”
under FMLA, how is the determination
made whether the employer employs 50
employees within 75 miles

825.112 Under what kinds of circumstances are
employers required to grant family or medi-
cal leave?

825.113 What do “spouse,” “parent,” and “son or
daughter” mean for purposes of an employee
qualifying to take FMLA leave?

825.114 What is a “serious health condition” enti-
tling an employee to FMLA leave?

825.115 What does it mean that “the employee is
unable to perform the functions of the
position of the employee”?

825.116 What does it mean that an employee is
“needed to care for” a family member?

825.117 For an employee seeking intermittent FMLA
leave or leave on a reduced leave schedule,
what is meant by “the medical necessity
for” such leave?

825.118 What is a “health care provider™?

Subpart B — What Leave Is an Employee
Entitled to Take Under the Family and
Medical Leave Act?

Sec.
825.200 How much leave may an employee take?

825.201 If leave is taken for the birth of a child, or
for placement of a child for adoption or fos-
ter care, when must the leave be concluded?

825.202 How much leave may a husband and wife

take if they are employed by the same
employer?
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825.203 Does FMLA leave have to be taken all at
once, or can it be taken in parts?

May an employer transfer an employee to
an “alternative position” in order to accom-
modate intermittent leave or a reduced leave
schedule?

How does one determine the amount of leave
used where an employee takes leave inter-
mittently or on a reduced leave schedule?
May an employer deduct hourly amounts
from an employee’s salary, when providing
unpaid leave under FMLA, without affect-
ing the employee’s qualification for ex-
emption as an executive, administrative, or
professional employee, or when utilizing the
fluctuating workweek method for payment
of overtime, under the Fair Labor Standards
Act?

Is FMLA leave paid or unpaid?

Under what circumstances may an em-
ployer designate leave, paid or unpaid, as
FMLA leave and, as a result, count it against
the employee’s total

Is an employee entitled to benefits while
using FMLA leave?

How may employees on FMLA leave pay
their share of group health benefit premi-
ums?

What special health benefits maintenance
rules apply to multi-employer health plans?
What are the consequences of an employee’s
failure to make timely health plan premium
payments?

May an employer recover costs it incurred
for maintaining “group health plan” or
other non-health benefits coverage during
FMLA leave?

What are an employee’s rights on return-
ing to work from FMLA leave?

What is an equivalent position?

Are there any limitations on an employer’s
obligation to reinstate an employee?

What is a “key employee”?

What does “substantial and grievous eco-
nomic injury” mean?

What are the rights of a key employee?
How are employees protected who request
leave or otherwise assert FMLA rights?

825.204

825.205

825.206

825.207
825.208

825.209

825.210

825.211

825.212

825.213

825.214

825.215
825.216

825.217
825.218

825.219
825.220

Subpart C — How do Employees Learn of
Their FMLA Rights and Obligations, and
What Can an Employer Require of an
Employee?

Sec.

825.300 What posting requirements does the Act

place on employers?
What other notices to employees are re-
quired of employers under the FMLA?

825.301
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825.302 What notice does an employee have to
give an employer when the need for FMLA
leave is foreseeable?

825.303 What are the requirements for an employee
to furnish notice to an employer where the
need for FMLA leave is not foreseeable?

825.304 What recourse do employers have if em-
ployees fail to provide the required notice?

825.305 When must an employee provide medical
certification to support FMLA leave?

825.306 How much information may be required
in medical certifications of a serious health
condition?

825.307 What may an employer do if it questions
the adequacy of a medical certification?

825.308 Under what circumstances may an em-
ployer request subsequent recertifications
of medical conditions?

825.309 What notice may an employer require re-
garding an employee’s intent to return to
work?

825.310 Under what circumstances may an em-
ployer require that an employee submit a
medical certification that the employee is
able (or unable) to return

825.311 What happens if an employee fails to
satisfy the medical certification and/or re-
certification requirements?

825.312 Under what circumstances may a covered
employer refuse to provide FMLA leave or
reinstatement to eligible employees?

Subpart D — What Enforcement
Mechanisms Does FMLA Provide?

Sec.

825.400 What can employees do who believe that
their rights under FMLA have been vio-
lated?

825.401 Where may an employee file a complaint
of FMLA violations with the Federal gov-
ernment?

825.402 How is an employer notified of a violation
of the posting requirement?

825.403 How may an employer appeal the assess-
ment of a penalty for willful violation of
the posting requirement?

825.404 What are the consequences of an employer
not paying the penalty assessment after a
final order is issued?

Subpart E — What Records Must Be Kept to
Comply With the FMLA?

Sec.

825.500 What records must an employer keep to
comply with the FMLA?

Subpart F — What Special Rules Apply to
Employees of Schools?
Sec.

825.600 To whom do the special rules apply?

825.601 What limitations apply to the taking of
intermittent leave or leave on a reduced
leave schedule?

825.602 What limitations apply to the taking of
leave near the end of an academic term?

825.603 Is all leave taken during “periods of a par-
ticular duration” counted against the FMLA
leave entitlement?

825.604 What special rules apply to restoration to
“an equivalent position?”

Subpart G — How Do Other Laws, Employer
Practices, and Collective Bargaining
Agreements Affect Employee Rights
Under FMLA?

Sec.

825.700 What if an employer provides more gener-
ous benefits than required by FMLA?

825.701 Do State laws providing family and medi-
cal leave still apply?

825.702 How does FMLA affect Federal and State
anti-discrimination laws?

Subpart H — Definitions

Sec.
825.800 Definitions.

Appendix A to Part 825 — Index

Appendix B to Part 825 — Cerlification
of Health Care Provider

Appendix C to Part 825 — Notice to
Employees of Rights under FMLA
(WH Publication 1420)

Appendix D to Part 825 — Prototype
Notice: Employer Response to
Employee Request for Family and
Medical Leave (Form WH-381)

Appendix E to Part 825 — IRS Notice
Discussing Relationship Between
FMLA and COBRA

Avtnority: 29 U.S.C. 2654; Secretary’s Order 1-93 (58 FR 21190).

Source: 60 FR 2237, Jan. 6, 1995, unless otherwise noted.



I. Subpart A, What Is the Family and
Medical Leave Act, and to
Whom Does It Apply?

§ 825.100 — What Is the Family and Medical
Leave Act?

(@) The Family and Medical Leave Act
of 1993 (FMLA or Act) allows “eligible”
employees of a covered employer to take
job-protected, unpaid leave, or to substitute
appropriate paid leave if the employee has
earned or accrued it, for up to a total of 12
workweeks in any 12 months because of the
birth of a child and to care for the newborn
child, because of the placement of a child
with the employee for adoption or foster care,
because the employee is needed to care for
a family member (child, spouse, or parent)
with a serious health condition, or because
the employee’s own serious health condition
makes the employee unable to perform the
functions of his or her job (see § 825.306
(b)(4)). In certain cases, this leave may be
taken on an intermittent basis rather than
all at once, or the employee may work a part-
time schedule.

(b) An employee on FMLA leave is also
entitled to have health benefits maintained
while on leave as if the employee had con-
tinued to work instead of taking the leave. If
an employee was paying all or part of the
premium payments prior to leave, the em-
ployee would continue to pay his or her share
during the leave period. The employer may
recover its share only if the employee does
not return to work for a reason other than
the serious health condition of the employee
or the employee’s immediate family member,
or another reason beyond the employee’s
control.

(c) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

(d) The employer has a right to 30 days
advance notice from the employee where prac-
ticable. In addition, the employer may require
an employee to submit certification from a
health care provider to substantiate that the
leave is due to the serious health condition of
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the employee or the employee’s immediate
family member. Failure to comply with these
requirements may result in a delay in the start
of FMLA leave. Pursuant to a uniformly ap-
plied policy, the employer may also require
that an employee present a certification of
fitness to return to work when the absence
was caused by the employee’s serious health
condition (see § 825.311(c)). The employer
may delay restoring the employee to em-
ployment without such certificate relating
to the health condition which caused the
employee’s absence.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.101 — What is the purpose of the Act?

(a) FMLA is intended to allow employees
to balance their work and family life by
taking reasonable unpaid leave for medical
reasons, for the birth or adoption of a child,
and for the care of a child, spouse, or parent
who has a serious health condition. The
Act is intended to balance the demands of
the workplace with the needs of families, to
promote the stability and economic security
of families, and to promote national interests
in preserving family integrity. It was intended
that the Act accomplish these purposes in
a manner that accommodates the legitimate
interests of employers, and in a manner con-
sistent with the Equal Protection Clause of
the Fourteenth Amendment in minimizing
the potential for employment discrimination
on the basis of sex, while promoting equal
employment opportunity for men and women.

(b) The enactment of FMLA was predicated
on two fundamental concerns—the needs
of the American workforce, and the devel-
opment of high-performance organizations.
Increasingly, America’s children and elderly
are dependent upon family members who
must spend long hours at work. When a fam-
ily emergency arises, requiring workers to
attend to seriously-ill children or parents, or
to newly-born or adopted infants, or even to
their own serious illness, workers need reas-
surance that they will not be asked to choose
between continuing their employment, and
meeting their personal and family obligations
or tending to vital needs at home.

(c) The FMLA is both intended and ex-
pected to benefit employers as well as their
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employees. A direct correlation exists between
stability in the family and productivity in the
workplace. FMLA will encourage the devel-
opment of high-performance organizations.
When workers can count on durable links to
their workplace they are able to make their
own full commitments to their jobs. The rec-
ord of hearings on family and medical leave
indicate the powerful productive advantages
of stable workplace relationships, and the
comparatively small costs of guaranteeing
that those relationships will not be dissolved
while workers attend to pressing family health
obligations or their own serious illness.

§ 825.102 — When was the Act effective?

(@) The Act became effective on August 5,
1993, for most employers. If a collective bar-
gaining agreement was in effect on that date,
the Act’s effective date was delayed until Feb-
ruary 5, 1994, or the date the agreement ex-
pired, whichever date occurred sooner. This
delayed effective date was applicable only to
employees covered by a collective bargaining
agreement that was in effect on August 5,
1993, and not, for example, to employees out-
side the bargaining unit. Application of FMLA
to collective bargaining agreements is dis-
cussed further in § 825.700(c).

(b) The period prior to the Act’s effective
date must be considered in determining
employer coverage and employee eligibility.
For example, as discussed further below,
an employer with no collective bargaining
agreements in effect as of August 5, 1993,
must count employees/workweeks for cal-
endar year 1992 and calendar year 1993.
If 50 or more employees were employed
during 20 or more workweeks in either
1992 or 1993 (through August 5, 1993),
the employer was covered under FMLA on
August 5, 1993. If not, the employer was
not covered on August 5, 1993, but must
continue to monitor employment levels each
workweek remaining in 1993 and thereafter
to determine if and when it might become
covered.

§ 825.103 — How did the Act affect leave
in progress on, or taken before, the
effective date of the Act?
(a) An eligible employee’s right to take
FMLA leave began on the date that the Act
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went into effect for the employer (see the
discussion of differing effective dates for
collective bargaining agreements in §§
825.102(a) and 825.700(c)). Any leave taken
prior to the Act’s effective date may not be
counted for purposes of FMLA. If leave qual-
ifying as FMLA leave was underway prior to
the effective date of the Act and continued
after the Act’s effective date, only that por-
tion of leave taken on or after the Act’s
effective date may be counted against the
employee’s leave entitlement under the FMLA.

(b) If an employer-approved leave was
underway when the Act took effect, no fur-
ther notice would be required of the employee
unless the employee requested an extension
of the leave. For leave which commenced on
the effective date or shortly thereafter, such
notice must have been given which was prac-
ticable, considering the foreseeability of the
need for leave and the effective date of the
statute.

(c) Starting on the Act’s effective date, an
employee is entitled to FMLA leave if the rea-
son for the leave is qualifying under the Act,
even if the event occasioning the need for leave
(e.g., the birth of a child) occurred before the
effective date (so long as any other require-
ments are satisfied).

§ 825.104 — What employers are covered by
the Act?

(a) An employer covered by FMLA is
any person engaged in commerce or in any
industry or activity affecting commerce, who
employs 50 or more employees for each work-
ing day during each of 20 or more calendar
workweeks in the current or preceding cal-
endar year. Employers covered by FMLA also
include any person acting, directly or indi-
rectly, in the interest of a covered employer
to any of the employees of the employer, any
successor in interest of a covered employer,
and any public agency. Public agencies are
covered employers without regard to the num-
ber of employees employed. Public as well as
private elementary and secondary schools are
also covered employers without regard to the
number of employees employed. (See §
825.600.)

(b) The terms “commerce” and “industry
affecting commerce” are defined in accor-
dance with section 501(1) and (3) of the



Labor Management Relations Act of 1947
(LMRA) (29 U.S.C. 142 (1) and (3)), as set forth
in the definitions at section 825.800 of this
part. For purposes of the FMLA, employers
who meet the 50-employee coverage test are
deemed to be engaged in commerce or in an
industry or activity affecting commerce.

(c) Normally the legal entity which employs
the employee is the employer under FMLA.
Applying this principle, a corporation is a
single employer rather than its separate
establishments or divisions.

(1) Where one corporation has an owner-
ship interest in another corporation, it is a
separate employer unless it meets the “joint
employment” test discussed in § 825.106, or
the “integrated employer” test contained in
paragraph (c)(2) of this section.

(2) Separate entities will be deemed to be
parts of a single employer for purposes of
FMLA if they meet the “integrated employer”
test. Where this test is met, the employees of
all entities making up the integrated employer
will be counted in determining employer cov-
erage and employee eligibility. A determin-
ation of whether or not separate entities are
an integrated employer is not determined by
the application of any single criterion, but
rather the entire relationship is to be reviewed
in its totality. Factors considered in deter-
mining whether two or more entities are an
integrated employer include:

(i) Common management;

(ii) Interrelation between operations;

(iii) Centralized control of labor relations;
and

(iv) Degree of common ownership/finan-
cial control.

(d) An “employer” includes any person
who acts directly or indirectly in the interest
of an employer to any of the employer’s em-
ployees. The definition of “employer” in sec-
tion 3(d) of the Fair Labor Standards Act
(FLSA), 29 U.S.C. 203(d), similarly includes
any person acting directly or indirectly in
the interest of an employer in relation to an
employee. As under the FLSA, individuals
such as corporate officers “acting in the in-
terest of an employer” are individually liable
for any violations of the requirements of
FMLA.
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§ 825.105 — In determining whether an
employer is covered by FMLA, what does
it mean to employ 50 or more employees
for each working day during each of 20 or
more calendar workweeks in the current
or preceding calendar year?

(a) The definition of “employ” for purposes
of FMLA is taken from the Fair Labor Stan-
dards Act, § 3(g). The courts have made
it clear that the employment relationship un-
der the FLSA is broader than the traditional
common law concept of master and servant.
The difference between the employment rela-
tionship under the FLSA and that under the
common law arises from the fact that the term
“employ” as defined in the Act includes “to
suffer or permit to work.” The courts have
indicated that, while “to permit” requires a
more positive action than “to suffer,” both
terms imply much less positive action than
required by the common law. Mere knowl-
edge by an employer of work done for the
employer by another is sufficient to create
the employment relationship under the Act.
The courts have said that there is no defini-
tion that solves all problems as to the limita-
tions of the employer-employee relationship
under the Act; and that determination of the
relation cannot be based on “isolated factors”
or upon a single characteristic or “technical
concepts”, but depends “upon the circum-
stances of the whole activity” including the
underlying “economic reality.” In general an
employee, as distinguished from an indepen-
dent contractor who is engaged in a business
of his/her own, is one who “follows the usual
path of an employee” and is dependent on
the business which he/she serves.

(b) Any employee whose name appears on
the employer’s payroll will be considered
employed each working day of the calendar
week, and must be counted whether or not
any compensation is received for the week.
However, the FMLA applies only to employ-
ees who are employed within any State of
the United States, the District of Columbia
or any Territory or possession of the United
States. Employees who are employed outside
these areas are not counted for purposes of
determining employer coverage or employee
eligibility.
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(c) Employees on paid or unpaid leave,
including FMLA leave, leaves of absence,
disciplinary suspension, etc., are counted as
long as the employer has a reasonable ex-
pectation that the employee will later return
to active employment. If there is no employer/
employee relationship (as when an employee
is laid off, whether temporarily or perma-
nently) such individual is not counted. Part-
time employees, like full-time employees, are
considered to be employed each working
day of the calendar week, as long as they are
maintained on the payroll.

(d) An employee who does not begin to
work for an employer until after the first work-
ing day of a calendar week, or who terminates
employment before the last working day of a
calendar week, is not considered employed
on each working day of that calendar week.

(e) A private employer is covered if it main-
tained 50 or more employees on the payroll
during 20 or more calendar workweeks (not
necessarily consecutive workweeks) in either
the current or the preceding calendar year.

(f) Once a private employer meets the
50 employees/20 workweeks threshold, the
employer remains covered until it reaches a
future point where it no longer has employed
50 employees for 20 (nonconsecutive) work-
weeks in the current and preceding calendar
year. For example, if an employer who met
the 50 employees/20 workweeks test in the
calendar year as of August 5, 1993, subse-
quently dropped below 50 employees before
the end of 1993 and continued to employ
fewer than 50 employees in all workweeks
throughout calendar year 1994, the employer
would continue to be covered throughout
calendar year 1994 because it met the cover-
age criteria for 20 workweeks of the preced-
ing (i.e., 1993) calendar year.

§ 825.106 — How is “joint employment”
treated under FMLA?

(a) Where two or more businesses exer-
cise some control over the work or working
conditions of the employee, the businesses
may be joint employers under FMLA. Joint
employers may be separate and distinct en-
tities with separate owners, managers and
facilities. Where the employee performs work
which simultaneously benefits two or more
employers, or works for two or more employ-

102

ers at different times during the workweek, a
joint employment relationship generally will
be considered to exist in situations such as:

(1) Where there is an arrangement be-
tween employers to share an employee’s ser-
vices or to interchange employees;

(2) Where one employer acts directly or
indirectly in the interest of the other employer
in relation to the employee; or,

(3) Where the employers are not com-
pletely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employer controls, is
controlled by, or is under common control
with the other employer.

(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship is
to be viewed in its totality. For example, joint
employment will ordinarily be found to exist
when a temporary or leasing agency supplies
employees to a second employer.

(c) In joint employment relationships,
only the primary employer is responsible for
giving required notices to its employees, pro-
viding FMLA leave, and maintenance of health
benefits. Factors considered in determining
which is the “primary” employer include
authority /responsibility to hire and fire,
assign/place the employee, make payroll, and
provide employment benefits. For employees
of temporary help or leasing agencies, for
example, the placement agency most com-
monly would be the primary employer.

(d) Employees jointly employed by two
employers must be counted by both employ-
ers, whether or not maintained on one of the
employer’s payroll, in determining employer
coverage and employee eligibility. For ex-
ample, an employer who jointly employs 15
workers from a leasing or temporary help
agency and 40 permanent workers is covered
by FMLA. An employee on leave who is work-
ing for a secondary employer is considered
employed by the secondary employer, and
must be counted for coverage and eligibility
purposes, as long as the employer has a rea-
sonable expectation that that employee will
return to employment with that employer.

(e) Job restoration is the primary respon-
sibility of the primary employer. The second-



ary employer is responsible for accepting the
employee returning from FMLA leave in place
of the replacement employee if the secondary
employer continues to utilize an employee
from the temporary or leasing agency, and
the agency chooses to place the employee with
the secondary employer. A secondary em-
ployer is also responsible for compliance with
the prohibited acts provisions with respect
to its temporary/leased employees, whether
or not the secondary employer is covered by
FMLA (see § 825.220(a)). The prohibited acts
include prohibitions against interfering with
an employee’s attempt to exercise rights un-
der the Act, or discharging or discriminating
against an employee for opposing a practice
which is unlawful under FMLA. A covered
secondary employer will be responsible for
compliance with all the provisions of the
FMLA with respect to its regular, permanent
workforce.

§ 825.107 — What is meant by “successor in
interest”?

(@) For purposes of FMLA, in determining
whether an employer is covered because it
is a “successor in interest” to a covered em-
ployer, the factors used under Title VII of
the Civil Rights Act and the Vietnam Era
Veterans’ Adjustment Act will be considered.
However, unlike Title VII, whether the suc-
cessor has notice of the employee’s claim is
not a consideration. Notice may be relevant,
however, in determining successor liability
for violations of the predecessor. The factors
to be considered include:

(1) Substantial continuity of the same
business operations;

(2) Use of the same plant;

(3) Continuity of the work force;

(4) Similarity of jobs and working condi-
tions;

(5) Similarity of supervisory personnel;

(6) Similarity in machinery, equipment,
and production methods;

(7) Similarity of products or services; and

(8) The ability of the predecessor to pro-
vide relief.

(b) A determination of whether or not a
“successor in interest” exists is not deter-
mined by the application of any single crite-
rion, but rather the entire circumstances
are to be viewed in their totality.
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(c) When an employer is a “successor in
interest,” employees’ entitlements are the
same as if the employment by the prede-
cessor and successor were continuous em-
ployment by a single employer. For example,
the successor, whether or not it meets FMLA
coverage criteria, must grant leave for eligible
employees who had provided appropriate
notice to the predecessor, or continue leave
begun while employed by the predecessor,
including maintenance of group health ben-
efits during the leave and job restoration at
the conclusion of the leave. A successor which
meets FMLA’s coverage criteria must count
periods of employment and hours worked for
the predecessor for purposes of determining
employee eligibility for FMLA leave.

§ 825.108 — What is a “public agency”?

(@) An “employer” under FMLA includes
any “public agency,” as defined in section
3(x) of the Fair Labor Standards Act, 29
U.S.C. 203(x). Section 3(x) of the FLSA de-
fines “public agency” as the government of
the United States; the government of a State
or political subdivision of a State; or an agency
of the United States, a State, or a political
subdivision of a State, or any interstate gov-
ernmental agency. “State” is further defined
in Section 3(c) of the FLSA to include any
State of the United States, the District of
Columbia, or any Territory or possession of
the United States.

(b) The determination of whether an
entity is a “public” agency, as distinguished
from a private employer, is determined by
whether the agency has taxing authority, or
whether the chief administrative officer or
board, etc., is elected by the voters-at-large
or their appointment is subject to approval
by an elected official.

(c)(1) A State or a political subdivision of
a State constitutes a single public agency and,
therefore, a single employer for purposes of
determining employee eligibility. For exam-
ple, a State is a single employer; a county is
a single employer; a city or town is a single
employer. Where there is any question about
whether a public entity is a public agency
as distinguished from a part of another pub-
lic agency, the U.S. Bureau of the Census’
“Census of Governments” will be determina-
tive, except for new entities formed since
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the most recent publication of the “Census.”
For new entities, the criteria used by the
Bureau of Census will be used to determine
whether an entity is a public agency or a part
of another agency, including existence as an
organized entity, governmental character,
and substantial autonomy of the entity.

(2) The Census Bureau takes a census of
governments at 5-year intervals. Volume I,
Government Organization, contains the offi-
cial counts of the number of State and local
governments. It includes tabulations of gov-
ernments by State, type of government, size,
and county location. Also produced is a uni-
verse list of governmental units, classified
according to type of government. Copies of
Volume I, Government Organization, and
subsequent volumes are available from the
Superintendent of Documents, U.S. Govern-
ment Printing Office, Washington, D.C.,
20402, U.S. Department of Commerce Dis-
trict Offices, or can be found in Regional and
selective depository libraries. For a list of all
depository libraries, write to the Government
Printing Office, 710 N. Capitol St., NW, Wash-
ington, D.C. 20402.

(d) All public agencies are covered by
FMLA regardless of the number of em-
ployees; they are not subject to the coverage
threshold of 50 employees carried on the pay-
roll each day for 20 or more weeks in a year.
However, employees of public agencies must
meet all of the requirements of eligibility,
including the requirement that the employer
(e.g., State) employ 50 employees at the
worksite or within 75 miles.

§ 825.109 — Are Federal agencies covered by
these regulations?

(a) Most employees of the government of
the United States, if they are covered by the
FMLA, are covered under Title I of the FMLA
(incorporated in Title V, Chapter 63, Sub-
chapter 5 of the United States Code) which is
administered by the U.S. Office of Personnel
Management (OPM). OPM has separate reg-
ulations at 5 CFR Part 630, Subpart L. In
addition, employees of the Senate and House
of Representatives are covered by Title V of
the FMLA.

(b) The Federal Executive Branch em-
ployees within the jurisdiction of these regu-
lations include:

104

(1) Employees of the Postal Service;

(2) Employees of the Postal Rate Com-
mission;

(3) A part-time employee who does not
have an established regular tour of duty
during the administrative workweek; and,

(4) An employee serving under an inter-
mittent appointment or temporary appoint-
ment with a time limitation of one year or
less.

(c) Employees of other Federal executive
agencies are also covered by these regulations
if they are not covered by Title II of FMLA.

(d) Employees of the legislative or judicial
branch of the United States are covered by
these regulations only if they are employed
in a unit which has employees in the com-
petitive service. Examples include employees
of the Government Printing Office and the
U.S. Tax Court.

(e) For employees covered by these reg-
ulations, the U.S. Government constitutes a
single employer for purposes of determining
employee eligibility. These employees must
meet all of the requirements for eligibility,
including the requirement that the Federal
Government employ 50 employees at the
worksite or within 75 miles.

§ 825.110 — Which employees are “eligible”
to take leave under FMLA?

(@) An “eligible employee” is an employee
of a covered employer who:

(1) Has been employed by the employer
for at least 12 months, and

(2) Has been employed for at least 1,250
hours of service during the 12-month period
immediately preceding the commencement of
the leave, and

(3) Is employed at a worksite where 50
or more employees are employed by the
employer within 75 miles of that worksite.
(See § 825.105(a) regarding employees
who work outside the U.S.)

(b) The 12 months an employee must have
been employed by the employer need not be
consecutive months. If an employee is main-
tained on the payroll for any part of a week,
including any periods of paid or unpaid leave
(sick, vacation) during which other benefits
or compensation are provided by the employer
(e.g., workers’ compensation, group health
plan benefits, etc.), the week counts as a week



of employment. For purposes of determin-
ing whether intermittent/occasional/casual
employment qualifies as “at least 12 months,”
52 weeks is deemed to be equal to 12 months.

(c) Whether an employee has worked the
minimum 1,250 hours of service is deter-
mined according to the principles established
under the Fair Labor Standards Act (FLSA)
for determining compensable hours of work
(see 29 CFR Part 785). The determining fac-
tor is the number of hours an employee has
worked for the employer within the meaning
of the FLSA. The determination is not limited
by methods of recordkeeping, or by compen-
sation agreements that do not accurately re-
flect all of the hours an employee has worked
for or been in service to the employer. Any
accurate accounting of actual hours worked
under FLSA’s principles may be used. In
the event an employer does not maintain
an accurate record of hours worked by an
employee, including for employees who are
exempt from FLSA’s requirement that a record
be kept of their hours worked (e.g., bona fide
executive, administrative, and professional
employees as defined in FLSA Regulations,
29 CFR Part 541), the employer has the bur-
den of showing that the employee has not
worked the requisite hours. In the event the
employer is unable to meet this burden the
employee is deemed to have met this test. See
also § 825.500(f). For this purpose, full-time
teachers (see § 825.800 for definition) of
an elementary or secondary school system,
or institution of higher education, or other
educational establishment or institution are
deemed to meet the 1,250 hour test. An em-
ployer must be able to clearly demonstrate
that such an employee did not work 1,250
hours during the previous 12 months in or-
der to claim that the employee is not “eligible”
for FMLA leave.

(d) The determinations of whether an em-
ployee has worked for the employer for at
least 1,250 hours in the past 12 months and
has been employed by the employer for a to-
tal of at least 12 months must be made as of
the date leave commences. If an employee no-
tifies the employer of need for FMLA leave be-
fore the employee meets these eligibility cri-
teria, the employer must either confirm the
employee’s eligibility based upon a projection
that the employee will be eligible on the date
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leave would commence or must advise the
employee when the eligibility requirement is
met. If the employer confirms eligibility at the
time the notice for leave is received, the em-
ployer may not subsequently challenge the
employee’s eligibility. In the latter case, if
the employer does not advise the employee
whether the employee is eligible as soon as
practicable (i.e., two business days absent
extenuating circumstances) after the date em-
ployee eligibility is determined, the employee
will have satisfied the notice requirements and
the notice of leave is considered current and
outstanding until the employer does advise.
If the employer fails to advise the employee
whether the employee is eligible prior to the
date the requested leave is to commence, the
employee will be deemed eligible. The em-
ployer may not, then, deny the leave. Where
the employee does not give notice of the need
for leave more than two business days prior
to commencing leave, the employee will be
deemed to be eligible if the employer fails to
advise the employee that the employee is not
eligible within two business days of receiving
the employee’s notice.

(e) The period prior to the FMLA’s effec-
tive date must be considered in determining
employee’s eligibility.

(f) Whether 50 employees are employed
within 75 miles to ascertain an employee’s
eligibility for FMLA benefits is determined
when the employee gives notice of the need
for leave. Whether the leave is to be taken at
one time or on an intermittent or reduced
leave schedule basis, once an employee is
determined eligible in response to that notice
of the need for leave, the employee’s eligibil-
ity is not affected by any subsequent change
in the number of employees employed at or
within 75 miles of the employee’s worksite,
for that specific notice of the need for leave.
Similarly, an employer may not terminate
employee leave that has already started if the
employee-count drops below 50. For ex-
ample, if an employer employs 60 employees
in August, but expects that the number of
employees will drop to 40 in December, the
employer must grant FMLA benefits to an
otherwise eligible employee who gives notice
of the need for leave in August for a period of
leave to begin in December.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]
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§ 825.111 — In determining if an employee
is “eligible” under FMLA, how is the
determination made whether the
employer employs 50 employees within
75 miles of the worksite where the
employee needing leave is employed?

(a) Generally, a worksite can refer to
either a single location or a group of con-
tiguous locations. Structures which form a
campus or industrial park, or separate facil-
ities in proximity with one another, may be
considered a single site of employment. On
the other hand, there may be several single
sites of employment within a single building,
such as an office building, if separate em-
ployers conduct activities within the build-
ing. For example, an office building with
50 different businesses as tenants will con-
tain 50 sites of employment. The offices of
each employer will be considered separate
sites of employment for purposes of FMLA.
An employee’s worksite under FMLA will
ordinarily be the site the employee reports to
or, if none, from which the employee’s work
is assigned.

(1) Separate buildings or areas which
are not directly connected or in immediate
proximity are a single worksite if they are in
reasonable geographic proximity, are used
for the same purpose, and share the same
staff and equipment. For example, if an em-
ployer manages a number of warehouses in
a metropolitan area but regularly shifts or
rotates the same employees from one build-
ing to another, the multiple warehouses would
be a single worksite.

(2) For employees with no fixed worksite,
e.g., construction workers, transportation
workers (e.g., truck drivers, seamen, pilots),
salespersons, eftc., the “worksite” is the site
to which they are assigned as their home
base, from which their work is assigned, or
to which they report. For example, if a con-
struction company headquartered in New
Jersey opened a construction site in Ohio,
and set up a mobile trailer on the construc-
tion site as the company’s on-site office, the
construction site in Ohio would be the work-
site for any employees hired locally who
report to the mobile trailer/company office
daily for work assignments, etc. If that con-
struction company also sent personnel such
as job superintendents, foremen, engineers,
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an office manager, etc., from New Jersey
to the job site in Ohio, those workers sent
from New Jersey continue to have the head-
quarters in New Jersey as their “worksite.”
The workers who have New Jersey as their
worksite would not be counted in determin-
ing eligibility of employees whose home base
is the Ohio worksite, but would be counted
in determining eligibility of employees whose
home base is New Jersey. For transportation
employees, their worksite is the terminal to
which they are assigned, report for work,
depart, and return after completion of a work
assignment. For example, an airline pilot
may work for an airline with headquarters in
New York, but the pilot regularly reports for
duty and originates or begins flights from the
company’s facilities located in an airport in
Chicago and returns to Chicago at the com-
pletion of one or more flights to go off duty.
The pilot’s worksite is the facility in Chicago.
An employee’s personal residence is not a
worksite in the case of employees such as
salespersons who travel a sales territory and
who generally leave to work and return from
work to their personal residence, or employ-
ees who work at home, as under the new con-
cept of flexiplace. Rather, their worksite is the
office to which the report and from which
assignments are made.

(3) For purposes of determining that
employee’s eligibility, when an employee is
jointly employed by two or more employers
(see § 825.106), the employee’s worksite is
the primary employer’s office from which the
employee is assigned or reports. The
employee is also counted by the secondary
employer to determine eligibility for the
secondary employer’s full-time or permanent
employees.

(b) The 75-mile distance is measured
by surface miles, using surface transporta-
tion over public streets, roads, highways and
waterways, by the shortest route from the
facility where the eligible employee need-
ing leave is employed. Absent available
surface transportation between worksites,
the distance is measured by using the most
frequently utilized mode of transportation
(e.g., airline miles).

(c) The determination of how many em-
ployees are employed within 75 miles of the
worksite of an employee is based on the num-



ber of employees maintained on the payroll.
Employees of educational institutions who are
employed permanently or who are under con-
tract are “maintained on the payroll” during
any portion of the year when school is not in
session. See § 825.105(c).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.112 — Under what kinds of
circumstances are employers required
to grant family or medical leave?

(a) Employers covered by FMLA are re-
quired to grant leave to eligible employees:

(1) For birth of a son or daughter, and
to care for the newborn child;

(2) For placement with the employee of a
son or daughter for adoption or foster care;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health con-
dition; and

(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job.

(b) The right to take leave under FMLA
applies equally to male and female employ-
ees. A father, as well as a mother, can take
family leave for the birth, placement for adop-
tion or foster care of a child.

(c¢) Circumstances may require that FMLA
leave begin before the actual date of birth of
a child. An expectant mother may take FMLA
leave pursuant to paragraph (a)(4) of this sec-
tion before the birth of the child for prenatal
care or if her condition makes her unable
to work.

(d) Employers covered by FMLA are re-
quired to grant FMLA leave pursuant to
paragraph (a)(2) of this section before the
actual placement or adoption of a child if
an absence from work is required for the
placement for adoption or foster care to pro-
ceed. For example, the employee may be re-
quired to attend counselling sessions, appear
in court, consult with his or her attorney or
the doctor(s) representing the birth parent,
or submit to a physical examination. The
source of an adopted child (e.g., whether from
a licensed placement agency or otherwise)
is not a factor in determining eligibility for
leave for this purpose.

(e) Foster care is 24-hour care for chil-
dren in substitution for, and away from, their
parents or guardian. Such placement is made
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by or with the agreement of the State as a
result of a voluntary agreement between the
parent or guardian that the child be removed
from the home, or pursuant to a judicial de-
termination of the necessity for foster care,
and involves agreement between the State and
foster family that the foster family will take
care of the child. Although foster care may
be with relatives of the child, State action
is involved in the removal of the child from
parental custody.

(f) In situations where the employer/
employee relationship has been interrupted,
such as an employee who has been on layoff,
the employee must be recalled or otherwise
be re-employed before being eligible for FMLA
leave. Under such circumstances, an eligible
employee is immediately entitled to further
FMLA leave for a qualifying reason.

(g) FMLA leave is available for treatment
for substance abuse provided the conditions
of § 825.114 are met. However, treatment for
substance abuse does not prevent an em-
ployer from taking employment action against
an employee. The employer may not take ac-
tion against the employee because the em-
ployee has exercised his or her right to take
FMLA leave for treatment. However, if the
employer has an established policy, applied
in a non-discriminatory manner that has been
communicated to all employees, that provides
under certain circumstances an employee
may be terminated for substance abuse,
pursuant to that policy the employee may be
terminated whether or not the employee is
presently taking FMLA leave. An employee
may also take FMLA leave to care for an
immediate family member who is receiving
treatment for substance abuse. The employer
may not take action against an employee who
is providing care for an immediate family
member receiving treatment for substance
abuse.

§ 825.113 — What do “spouse,” “parent,”
and “son or daughter” mean for purposes
of an employee qualifying to take FMLA
leave?

(@) Spouse means a husband or wife as
defined or recognized under State law for
purposes of marriage in the State where the
employee resides, including common law
marriage in States where it is recognized.
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(b) Parent means a biological parent or
an individual who stands or stood in loco
parentis to an employee when the employee
was a son or daughter as defined in (c)
below. This term does not include parents
“in law”

(c) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
parentis, who is either under age 18, or age
18 or older and “incapable of self-care because
of a mental or physical disability.”

(1) “Incapable of self-care” means that the
individual requires active assistance or su-
pervision to provide daily self-care in three or
more of the “activities of daily living” (ADLs)
or “instrumental activities of daily living”
(IADLs). Activities of daily living include adap-
tive activities such as caring appropriately for
one’s grooming and hygiene, bathing, dress-
ing and eating. Instrumental activities of daily
living include cooking, cleaning, shopping,
taking public transportation, paying bills,
maintaining a residence, using telephones
and directories, using a post office, etc.

(2) “Physical or mental disability” means
a physical or mental impairment that sub-
stantially limits one or more of the major life
activities of an individual. Regulations at 29
CFR § 1630.2(h), (i), and (j), issued by the
Equal Employment Opportunity Commission
under the Americans with Disabilities Act
(ADA), 42 U.S.C. 12101 et seq., define these
terms.

(3) Persons who are “in loco parentis”
include those with day-to-day responsibilities
to care for and financially support a child or,
in the case of an employee, who had such
responsibility for the employee when the
employee was a child. A biological or legal
relationship is not necessary.

(d) For purposes of confirmation of family
relationship, the employer may require the
employee giving notice of the need for leave
to provide reasonable documentation or
statement of family relationship. This docu-
mentation may take the form of a simple
statement from the employee, or a child’s birth
certificate, a court document, etc. The em-
ployer is entitled to examine documentation
such as a birth certificate, etc., but the em-
ployee is entitled to the return of the official
document submitted for this purpose.
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§ 825.114 — What is a “serious health
condition” entitling an employee to
FMLA leave?

(a) For purposes of FMLA, “serious health
condition” entitling an employee to FMLA
leave means an illness, injury, impairment,
or physical or mental condition that involves:

(1) Inpatient care (i.e., an overnight stay)
in a hospital, hospice, or residential medical
care facility, including any period of incapac-
ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(2) Continuing treatment by a health
care provider. A serious health condition
involving continuing treatment by a health
care provider includes any one or more of
the following;:

(i) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treatment
or period of incapacity relating to the same
condition, that also involves:

(A) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of
a health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(B) Treatment by a health care provider
on at least one occasion which results in a
regimen of continuing treatment under the
supervision of the health care provider.

(ii) Any period of incapacity due to preg-
nancy, or for prenatal care.

(iii) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(A) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct supervision
of a health care provider;



(B) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(C) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(iv) A period of incapacity which is
permanent or long-term due to a condition
for which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(v) Any period of absence to receive mul-
tiple treatments (including any period of
recovery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical in-
tervention or treatment, such as cancer (che-
motherapy, radiation, etc.), severe arthritis
(physical therapy), kidney disease (dialysis).

(b) Treatment for purposes of paragraph
(a) of this section includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye exami-
nations, or dental examinations. Under para-
graph (a)(2)(@i)(B), a regimen of continuing
treatment includes, for example, a course of
prescription medication (e.g., an antibiotic)
or therapy requiring special equipment to
resolve or alleviate the health condition (e.g.,
oxygen). A regimen of continuing treatment
that includes the taking of over-the-counter
medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking fluids, exer-
cise, and other similar activities that can
be initiated without a visit to a health care
provider, is not, by itself, sufficient to consti-
tute a regimen of continuing treatment for
purposes of FMLA leave.

(c) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
“serious health conditions” unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless compli-
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cations arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do
not meet the definition of a serious health
condition and do not qualify for FMLA leave.
Restorative dental or plastic surgery after
an injury or removal of cancerous growths
are serious health conditions provided all
the other conditions of this regulation are
met. Mental illness resulting from stress or
allergies may be serious health conditions,
but only if all the conditions of this section
are met.

(d) Substance abuse may be a serious
health condition if the conditions of this
section are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by
a health care provider. On the other hand,
absence because of the employee’s use of
the substance, rather than for treatment, does
not qualify for FMLA leave.

(e) Absences attributable to incapacity
under paragraphs (a)(2) (ii) or (iii) qualify for
FMLA leave even though the employee or the
immediate family member does not receive
treatment from a health care provider during
the absence, and even if the absence does
not last more than three days. For example,
an employee with asthma may be unable to
report for work due to the onset of an asthma
attack or because the employee’s health care
provider has advised the employee to stay
home when the pollen count exceeds a cer-
tain level. An employee who is pregnant may
be unable to report to work because of severe
morning sickness.

§ 825.115 — What does it mean that
“the employee is unable to perform
the functions of the position of the
employee”?

An employee is “unable to perform the
functions of the position” where the health
care provider finds that the employee is un-
able to work at all or is unable to perform
any one of the essential functions of the
employee’s position within the meaning of
the Americans with Disabilities Act (ADA),
42 USC 12101 et seq., and the regulations
at 29 CFR § 1630.2(n). An employee who
must be absent from work to receive medical
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treatment for a serious health condition is
considered to be unable to perform the es-
sential functions of the position during the
absence for treatment. An employer has the
option, in requiring certification from a health
care provider, to provide a statement of the
essential functions of the employee’s position
for the health care provider to review. For
purposes of FMLA, the essential functions of
the employee’s position are to be determined
with reference to the position the employee
held at the time notice is given or leave com-
menced, whichever is earlier.

§ 825.116 — What does it mean that an
employee is “needed to care for” a
family member?

(@) The medical certification provision that
an employee is “needed to care for” a family
member encompasses both physical and psy-
chological care. It includes situations where,
for example, because of a serious health con-
dition, the family member is unable to care
for his or her own basic medical, hygienic,
or nutritional needs or safety, or is unable to
transport himself or herself to the doctor, etc.
The term also includes providing psychologi-
cal comfort and reassurance which would be
beneficial to a child, spouse or parent with a
serious health condition who is receiving
inpatient or home care.

(b) The term also includes situations
where the employee may be needed to fill in
for others who are caring for the family mem-
ber, or to make arrangements for changes in
care, such as transfer to a nursing home.

(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member includes not only a situ-
ation where the family member’s condition
itself is intermittent, but also where the em-
ployee is only needed intermittently—such
as where other care is normally available, or
care responsibilities are shared with another
member of the family or a third party.

§ 825.117 — For an employee seeking
intermittent FMLA leave or leave on a
reduced leave schedule, what is meant by
“the medical necessity for” such leave?

For intermittent leave or leave on a re-
duced leave schedule, there must be a medi-
cal need for leave (as distinguished from
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voluntary treatments and procedures) and
it must be that such medical need can be
best accommodated through an intermittent
or reduced leave schedule. The treatment
regimen and other information described in
the certification of a serious health condition
(see § 825.306) meets the requirement for
certification of the medical necessity of in-
termittent leave or leave on a reduced leave
schedule. Employees needing intermittent
FMLA leave or leave on a reduced leave sched-
ule must attempt to schedule their leave so
as not to disrupt the employer’s operations.
In addition, an employer may assign an
employee to an alternative position with
equivalent pay and benefits that better ac-
commodates the employee’s intermittent or
reduced leave schedule.

§ 825.118 — What is a “health care
provider”?

(@) The Act defines “health care provider”
as:

(1) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or

(2) Any other person determined by the
Secretary to be capable of providing health
care services.

(b) Others “capable of providing health
care services” include only:

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiropractors
(limited to treatment consisting of manual
manipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

(2) Nurse practitioners, nurse-midwives
and clinical social workers who are autho-
rized to practice under State law and who are
performing within the scope of their practice
as defined under State law;

(3) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment from
a Christian Science practitioner, an employee
may not object to any requirement from
an employer that the employee or family
member submit to examination (though not



treatment) to obtain a second or third certi-
fication from a health care provider other
than a Christian Science practitioner ex-
cept as otherwise provided under applicable
State or local law or collective bargaining
agreement.

(4) Any health care provider from whom
an employer or the employer’s group health
plan’s benefits manager will accept certifi-
cation of the existence of a serious health
condition to substantiate a claim for benefits;
and

(5) A health care provider listed above
who practices in a country other than the
United States, who is authorized to practice
in accordance with the law of that country,
and who is performing within the scope of
his or her practice as defined under such law.

(c) The phrase “authorized to practice in
the State” as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions without supervision by a doctor or other
health care provider.

Il. Subpart B, What Leave Is an
Employee Entitled to Take Under
the Family and Medical Leave Act?

§ 825.200 — How much leave may an
employee take?

(a) An eligible employee’s FMLA leave
entitlement is limited to a total of 12 work-
weeks of leave during any 12-month period
for any one, or more, of the following reasons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and,

(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job.

(b) An employer is permitted to choose any
one of the following methods for determining
the “12-month period” in which the 12 weeks
of leave entitlement occurs:
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(1) The calendar year;

(2) Any fixed 12-month “leave year,” such
as a fiscal year, a year required by State law,
or a year starting on an employee’s “anniver-
sary” date;

(3) The 12-month period measured for-
ward from the date any employee’s first FMLA
leave begins; or,

(4) A “rolling” 12-month period measured
backward from the date an employee uses
any FMLA leave (except that such measure
may not extend back before August 5, 1993).

(c) Under methods in paragraphs (b)(1)
and (b)(2) of this section an employee would
be entitled to up to 12 weeks of FMLA leave
at any time in the fixed 12-month period
selected. An employee could, therefore, take
12 weeks of leave at the end of the year and
12 weeks at the beginning of the following
year. Under the method in paragraph (b)(3)
of this section, an employee would be entitled
to 12 weeks of leave during the year begin-
ning on the first date FMLA leave is taken;
the next 12-month period would begin the
first time FMLA leave is taken after com-
pletion of any previous 12-month period.
Under the method in paragraph (b)(4) of this
section, the “rolling” 12-month period, each
time an employee takes FMLA leave the
remaining leave entitlement would be any
balance of the 12 weeks which has not
been used during the immediately preced-
ing 12 months. For example, if an employee
has taken eight weeks of leave during the
past 12 months, an additional four weeks of
leave could be taken. If an employee used
four weeks beginning February 1, 1994,
four weeks beginning June 1, 1994, and four
weeks beginning December 1, 1994, the
employee would not be entitled to any addi-
tional leave until February 1, 1995. How-
ever, beginning on February 1, 1995, the
employee would be entitled to four weeks of
leave, on June 1 the employee would be en-
titled to an additional four weeks, etc.

(d)(1) Employers will be allowed to choose
any one of the alternatives in paragraph
(b) of this section provided the alternative
chosen is applied consistently and uniformly
to all employees. An employer wishing to
change to another alternative is required to
give at least 60 days notice to all employees,
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and the transition must take place in such a
way that the employees retain the full benefit
of 12 weeks of leave under whichever method
affords the greatest benefit to the employee.
Under no circumstances may a new method
be implemented in order to avoid the Act’s
leave requirements.

(2) An exception to this required unifor-
mity would apply in the case of a multi-State
employer who has eligible employees in a
State which has a family and medical leave
statute. The State may require a single
method of determining the period during
which use of the leave entitlement is mea-
sured. This method may conflict with the
method chosen by the employer to determine
“any 12 months” for purposes of the Federal
statute. The employer may comply with the
State provision for all employees employed
within that State, and uniformly use another
method provided by this regulation for all
other employees.

(e) If an employer fails to select one of the
options in paragraph (b) of this section for
measuring the 12-month period, the option
that provides the most beneficial outcome for
the employee will be used. The employer may
subsequently select an option only by pro-
viding the 60-day notice to all employees of
the option the employer intends to implement.
During the running of the 60-day period any
other employee who needs FMLA leave may
use the option providing the most beneficial
outcome to that employee. At the conclusion
of the 60-day period the employer may imple-
ment the selected option.

(f) For purposes of determining the
amount of leave used by an employee, the
fact that a holiday may occur within the week
taken as FMLA leave has no effect; the
week is counted as a week of FMLA leave.
However, if for some reason the employer’s
business activity has temporarily ceased and
employees generally are not expected to
report for work for one or more weeks (e.g.,
a school closing two weeks for the Christmas/
New Year holiday or the summer vacation or
an employer closing the plant for retooling
or repairs), the days the employer’s activities
have ceased do not count against the em-
ployee’s FMLA leave entitlement. Methods
for determining an employee’s 12-week leave
entitlement are also described in § 825.205.
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§ 825.201 — If leave is taken for the birth of
a child, or for placement of a child for
adoption or foster care, when must the
leave be concluded?

An employee’s entitlement to leave for
a birth or placement for adoption or foster
care expires at the end of the 12-month
period beginning on the date of the birth or
placement, unless state law allows, or the
employer permits, leave to be taken for a
longer period. Any such FMLA leave must
be concluded within this one-year period.
However, see § 825.701 regarding non-FMLA
leave which may be available under applica-
ble State laws.

§ 825.202 — How much leave may a husband
and wife take if they are employed by the
same employer?

(@) A husband and wife who are eligible
for FMLA leave and are employed by the same
covered employer may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after birth;

(2) for placement of a son or daughter with
the employee for adoption or foster care, or
to care for the child after placement; or

(3) to care for the employee’s parent with
a serious health condition.

(b) This limitation on the total weeks of
leave applies to leave taken for the reasons
specified in paragraph (a) of this section as
long as a husband and wife are employed by
the “same employer.” It would apply, for ex-
ample, even though the spouses are employed
at two different worksites of an employer
located more than 75 miles from each other,
or by two different operating divisions of
the same company. On the other hand, if one
spouse is ineligible for FMLA leave, the other
spouse would be entitled to a full 12 weeks of
FMLA leave.

(c) Where the husband and wife both use
a portion of the total 12-week FMLA leave
entitlement for one of the purposes in para-
graph (a) of this section, the husband and
wife would each be entitled to the difference
between the amount he or she has taken in-
dividually and 12 weeks for FMLA leave for a
purpose other than those contained in par-
agraph (a) of this section. For example, if



each spouse took 6 weeks of leave to care
for a healthy, newborn child, each could use
an additional 6 weeks due to his or her own
serious health condition or to care for a child
with a serious health condition. Note, too,
that many State pregnancy disability laws
specify a period of disability either before or
after the birth of a child; such periods would
also be considered FMLA leave for a serious
health condition of the mother, and would not
be subject to the combined limit.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.203 — Does FMLA leave have to be
taken all at once, or can it be taken in
parts?

(a) FMLA leave may be taken “intermit-
tently or on a reduced leave schedule” under
certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks of time
due to a single qualifying reason. A reduced
leave schedule is a leave schedule that re-
duces an employee’s usual number of work-
ing hours per workweek, or hours per work-
day. A reduced leave schedule is a change in
the employee’s schedule for a period of time,
normally from full-time to part-time.

(b) When leave is taken after the birth or
placement of a child for adoption or foster
care, an employee may take leave intermit-
tently or on a reduced leave schedule only if
the employer agrees. Such a schedule reduc-
tion might occur, for example, where an em-
ployee, with the employer’s agreement, works
part-time after the birth of a child, or takes
leave in several segments. The employer’s
agreement is not required, however, for leave
during which the mother has a serious health
condition in connection with the birth of her
child or if the newborn child has a serious
health condition.

(c) Leave may be taken intermittently or
on a reduced leave schedule when medically
necessary for planned and/or unanticipated
medical treatment of a related serious health
condition by or under the supervision of a
health care provider, or for recovery from
treatment or recovery from a serious health
condition. It may also be taken to provide
care or psychological comfort to an imme-
diate family member with a serious health
condition.
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(1) Intermittent leave may be taken for a
serious health condition which requires treat-
ment by a health care provider periodically,
rather than for one continuous period of
time, and may include leave of periods from
an hour or more to several weeks. Examples
of intermittent leave would include leave
taken on an occasional basis for medical
appointments, or leave taken several days at
a time spread over a period of six months,
such as for chemotherapy. A pregnant
employee may take leave intermittently for
prenatal examinations or for her own condi-
tion, such as for periods of severe morning
sickness. An example of an employee taking
leave on a reduced leave schedule is an em-
ployee who is recovering from a serious health
condition and is not strong enough to work
a full-time schedule.

(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition even if he or she does not
receive treatment by a health care provider.

(d) There is no limit on the size of an in-
crement of leave when an employee takes in-
termittent leave or leave on a reduced leave
schedule. However, an employer may limit
leave increments to the shortest period of time
that the employer’s payroll system uses to
account for absences or use of leave, provided
it is one hour or less. For example, an em-
ployee might take two hours off for a medical
appointment, or might work a reduced day of
four hours over a period of several weeks while
recuperating from an illness. An employee
may not be required to take more FMLA
leave than necessary to address the cir-
cumstance that precipitated the need for
the leave, except as provided in §§ 825.601
and 825.602.

§ 825.204 — May an employer transfer an
employee to an “alternative position”
in order to accommodate intermittent
leave or a reduced leave schedule?

(a) If an employee needs intermittent leave
or leave on a reduced leave schedule that is
foreseeable based on planned medical treat-
ment for the employee or a family member,
including during a period of recovery from a
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serious health condition, or if the employer
agrees to permit intermittent or reduced
schedule leave for the birth of a child or for
placement of a child for adoption or foster
care, the employer may require the employee
to transfer temporarily, during the period
the intermittent or reduced leave schedule
is required, to an available alternative posi-
tion for which the employee is qualified and
which better accommodates recurring peri-
ods of leave than does the employee’s regular
position. See § 825.601 for special rules ap-
plicable to instructional employees of schools.

(b) Transfer to an alternative position
may require compliance with any applicable
collective bargaining agreement, federal law
(such as the Americans with Disabilities
Act), and State law. Transfer to an alterna-
tive position may include altering an existing
job to better accommodate the employee’s
need for intermittent or reduced leave.

(c) The alternative position must have
equivalent pay and benefits. An alternative
position for these purposes does not have to
have equivalent duties. The employer may
increase the pay and benefits of an existing
alternative position, so as to make them
equivalent to the pay and benefits of the
employee’s regular job. The employer may
also transfer the employee to a part-time job
with the same hourly rate of pay and ben-
efits, provided the employee is not required
to take more leave than is medically neces-
sary. For example, an employee desiring to
take leave in increments of four hours per
day could be transferred to a half-time job,
or could remain in the employee’s same job
on a part-time schedule, paying the same
hourly rate as the employee’s previous job
and enjoying the same benefits. The employer
may not eliminate benefits which otherwise
would not be provided to part-time employ-
ees; however, an employer may proportion-
ately reduce benefits such as vacation leave
where an employer’s normal practice is to
base such benefits on the number of hours
worked.

(d) An employer may not transfer the em-
ployee to an alternative position in order to
discourage the employee from taking leave or
otherwise work a hardship on the employee.
For example, a white collar employee may not
be assigned to perform laborer’s work; an
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employee working the day shift may not be
reassigned to the graveyard shift; an employee
working in the headquarters facility may not
be reassigned to a branch a significant dis-
tance away from the employee’s normal job
location. Any such attempt on the part of the
employer to make such a transfer will be held
to be contrary to the prohibited acts of the
FMLA.

(e) When an employee who is taking leave
intermittently or on a reduced leave sched-
ule and has been transferred to an alterna-
tive position, no longer needs to continue on
leave and is able to return to full-time work,
the employee must be placed in the same or
equivalent job as the job he/she left when
the leave commenced. An employee may not
be required to take more leave than neces-
sary to address the circumstance that pre-
cipitated the need for leave.

§ 825.205 — How does one determine the
amount of leave used where an employee
takes leave intermittently or on a
reduced leave schedule?

(a) If an employee takes leave on an
intermittent or reduced leave schedule, only
the amount of leave actually taken may be
counted toward the 12 weeks of leave to which
an employee is entitled. For example, if an
employee who normally works five days a
week takes off one day, the employee would
use 1/5 of a week of FMLA leave. Similarly,
if a full-time employee who normally works
8-hour days works 4-hour days under a re-
duced leave schedule, the employee would use
1/2 week of FMLA leave each week.

(b) Where an employee normally works
a part-time schedule or variable hours, the
amount of leave to which an employee is en-
titled is determined on a pro rata or propor-
tional basis by comparing the new schedule
with the employee’s normal schedule. For
example, if an employee who normally works
30 hours per week works only 20 hours a
week under a reduced leave schedule, the
employee’s ten hours of leave would consti-
tute one-third of a week of FMLA leave for
each week the employee works the reduced
leave schedule.

(c) If an employer has made a permanent
or long-term change in the employee’s sched-
ule (for reasons other than FMLA, and prior



to the notice of need for FMLA leave), the
hours worked under the new schedule are to
be used for making this calculation.

(d) If an employee’s schedule varies from
week to week, a weekly average of the hours
worked over the 12 weeks prior to the begin-
ning of the leave period would be used for
calculating the employee’s normal workweek.

§ 825.206 — May an employer deduct
hourly amounts from an employee’s
salary, when providing unpaid leave
under FMLA, without affecting the
employee’s qualification for exemption
as an executive, administrative, or
professional employee, or when utilizing
the fluctuating workweek method
for payment of overtime, under the
Fair Labor Standards Act?

(a) Leave taken under FMLA may be un-
paid. If an employee is otherwise exempt from
minimum wage and overtime requirements
of the Fair Labor Standards Act (FLSA) as a
salaried executive, administrative, or profes-
sional employee (under regulations issued by
the Secretary), 29 CFR Part 541, providing
unpaid FMLA-qualifying leave to such an
employee will not cause the employee to lose
the FLSA exemption. This means that under
regulations currently in effect, where an em-
ployee meets the specified duties test, is paid
on a salary basis, and is paid a salary of at
least the amount specified in the regulations,
the employer may make deductions from
the employee’s salary for any hours taken as
intermittent or reduced FMLA leave within
a workweek, without affecting the exempt
status of the employee. The fact that an em-
ployer provides FMLA leave, whether paid or
unpaid, and maintains records required by
this part regarding FMLA leave, will not be
relevant to the determination whether an
employee is exempt within the meaning of
29 CFR Part 541.

(b) For an employee paid in accordance
with the fluctuating workweek method of
payment for overtime (see 29 CFR 778.114),
the employer, during the period in which in-
termittent or reduced schedule FMLA leave
is scheduled to be taken, may compensate
an employee on an hourly basis and pay only
for the hours the employee works, including
time and one-half the employee’s regular rate
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for overtime hours. The change to payment
on an hourly basis would include the entire
period during which the employee is taking
intermittent leave, including weeks in which
no leave is taken. The hourly rate shall be
determined by dividing the employee’s weekly
salary by the employee’s normal or average
schedule of hours worked during weeks in
which FMLA leave is not being taken. If an
employer chooses to follow this exception from
the fluctuating workweek method of payment,
the employer must do so uniformly, with re-
spect to all employees paid on a fluctuating
workweek basis for whom FMLA leave is taken
on an intermittent or reduced leave schedule
basis. If an employer does not elect to con-
vert the employee’s compensation to hourly
pay. no deduction may be taken for FMLA
leave absences. Once the need for intermit-
tent or reduced scheduled leave is over, the
employee may be restored to payment on a
fluctuating work week basis.

(c) This special exception to the “salary
basis” requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of covered
employers who are eligible for FMLA leave,
and to leave which qualifies as (one of the
four types of) FMLA leave. Hourly or other
deductions which are not in accordance with
29 CFR Part 541 or 29 CFR § 778.114 may
not be taken, for example, from the salary
of an employee who works for an employer
with fewer than 50 employees, or where the
employee has not worked long enough to be
eligible for FMLA leave without potentially
affecting the employee’s eligibility for ex-
emption. Nor may deductions which are not
permitted by 29 CFR Part 541 or 29 CFR §
778.114 be taken from such an employee’s
salary for any leave which does not qualify as
FMLA leave, for example, deductions from an
employee’s pay for leave required under State
law or under an employer’s policy or practice
for a reason which does not qualify as FMLA
leave, e.g., leave to care for a grandparent or
for a medical condition which does not qualify
as a serious health condition; or for leave
which is more generous than provided by
FMLA, such as leave in excess of 12 weeks in
a year. Employers may comply with State
law or the employer’s own policy/practice
under these circumstances and maintain
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the employee’s eligibility for exemption or
for the fluctuating workweek method of pay
by not taking hourly deductions from the
employee’s pay, in accordance with FLSA
requirements, or may take such deductions,
treating the employee as an “hourly” employee
and pay overtime premium pay for hours
worked over 40 in a workweek.

§ 825.207 — Is FMLA leave paid or unpaid?

(@) Generally, FMLA leave is unpaid. How-
ever, under the circumstances described in
this section, FMLA permits an eligible em-
ployee to choose to substitute paid leave for
FMLA leave. If an employee does not choose
to substitute accrued paid leave, the employer
may require the employee to substitute ac-
crued paid leave for FMLA leave.

(b) Where an employee has earned or ac-
crued paid vacation, personal or family leave,
that paid leave may be substituted for all or
part of any (otherwise) unpaid FMLA leave
relating to birth, placement of a child for
adoption or foster care, or care for a spouse,
child or parent who has a serious health
condition. The term “family leave” as used
in FMLA refers to paid leave provided by the
employer covering the particular circum-
stances for which the employee seeks leave
for either the birth of a child and to care for
such child, placement of a child for adoption
or foster care, or care for a spouse, child or
parent with a serious health condition. For
example, if the employer’s leave plan allows
use of family leave to care for a child but not
for a parent, the employer is not required to
allow accrued family leave to be substituted
for FMLA leave used to care for a parent.

(c) Substitution of paid accrued vacation,
personal, or medical/sick leave may be made
for any (otherwise) unpaid FMLA leave needed
to care for a family member or the employee’s
own serious health condition. Substitution
of paid sick/medical leave may be elected
to the extent the circumstances meet the
employer’s usual requirements for the use of
sick/medical leave. An employer is not re-
quired to allow substitution of paid sick or
medical leave for unpaid FMLA leave “in any
situation” where the employer’s uniform
policy would not normally allow such paid
leave. An employee, therefore, has a right
to substitute paid medical/sick leave to care
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for a seriously ill family member only if the
employer’s leave plan allows paid leave to
be used for that purpose. Similarly, an em-
ployee does not have a right to substitute paid
medical/sick leave for a serious health con-
dition which is not covered by the employer’s
leave plan.

(d)(1) Disability leave for the birth of a
child would be considered FMLA leave for a
serious health condition and counted in the
12 weeks of leave permitted under FMLA.
Because the leave pursuant to a temporary
disability benefit plan is not unpaid, the
provision for substitution of paid leave is in-
applicable. However, the employer may des-
ignate the leave as FMLA leave and count the
leave as running concurrently for purposes
of both the benefit plan and the FMLA leave
entitlement. If the requirements to qualify for
payments pursuant to the employer’s tem-
porary disability plan are more stringent than
those of FMLA, the employee must meet the
more stringent requirements of the plan, or
may choose not to meet the requirements of
the plan and instead receive no payments
from the plan and use unpaid FMLA leave or
substitute available accrued paid leave.

(2) The Act provides that a serious health
condition may result from injury to the
employee “on or off” the job. If the employer
designates the leave as FMLA leave in accor-
dance with § 825.208, the employee’s FMLA
12-week leave entitlement may run concur-
rently with a workers’ compensation absence
when the injury is one that meets the criteria
for a serious health condition. As the work-
ers’ compensation absence is not unpaid
leave, the provision for substitution of the
employee’s accrued paid leave is not appli-
cable. However, if the health care provider
treating the employee for the workers’ com-
pensation injury certifies the employee
is able to return to a “light duty job” but is
unable to return to the same or equivalent
job, the employee may decline the employer’s
offer of a “light duty job.” As a result the
employee may lose workers’ compensation
payments, but is entitled to remain on un-
paid FMLA leave until the 12-week entitle-
ment is exhausted. As of the date workers’
compensation benefits cease, the substitu-
tion provision becomes applicable and either
the employee may elect or the employer may



require the use of accrued paid leave. See
also §§ 825.210(f), 825.216(d), 825.220(d),
825.307(a)(1) and 825.702(d) (1) and (2) re-
garding the relationship between workers’
compensation absences and FMLA leave.

(e) Paid vacation or personal leave, in-
cluding leave earned or accrued under plans
allowing “paid time off,” may be substituted,
at either the employee’s or the employer’s
option, for any qualified FMLA leave. No
limitations may be placed by the employer
on substitution of paid vacation or personal
leave for these purposes.

(f) If neither the employee nor the employer
elects to substitute paid leave for unpaid
FMLA leave under the above conditions and
circumstances, the employee will remain en-
titled to all the paid leave which is earned or
accrued under the terms of the employer’s
plan.

(g) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the 12
weeks of FMLA leave to which the employee
is entitled. For example, paid sick leave used
for a medical condition which is not a seri-
ous health condition does not count against
the 12 weeks of FMLA leave entitlement.

(h) When an employee or employer
elects to substitute paid leave (of any type)
for unpaid FMLA leave under circumstances
permitted by these regulations, and the em-
ployer’s procedural requirements for taking
that kind of leave are less stringent than
the requirements of FMLA (e.g., notice or
certification requirements), only the less
stringent requirements may be imposed. An
employee who complies with an employer’s
less stringent leave plan requirements in such
cases may not have leave for an FMLA pur-
pose delayed or denied on the grounds that
the employee has not complied with stricter
requirements of FMLA. However, where
accrued paid vacation or personal leave is
substituted for unpaid FMLA leave for a
serious health condition, an employee may
be required to comply with any less strin-
gent medical certification requirements of
the employer’s sick leave program. See §§
825.302(g), 825.305(¢) and 825.306(c).

(i) Section 7(o) of the Fair Labor Standards
Act (FLSA) permits public employers under
prescribed circumstances to substitute com-
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pensatory time off accrued at one and one-
half hours for each overtime hour worked in
lieu of paying cash to an employee when the
employee works overtime hours as prescribed
by the Act. There are limits to the amounts of
hours of compensatory time an employee may
accumulate depending upon whether the
employee works in fire protection or law en-
forcement (480 hours) or elsewhere for a pub-
lic agency (240 hours). Compensatory time
off is not a form of accrued paid leave that an
employer may require the employee to sub-
stitute for unpaid FMLA leave. The employee
may request to use his/her balance of com-
pensatory time for an FMLA reason. If the
employer permits the accrual to be used in
compliance with regulations, 29 CFR 553.25,
the absence which is paid from the employee’s
accrued compensatory time “account” may
not be counted against the employee’s FMLA
leave entitlement.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.208 — Under what circumstances may
an employer designate leave, paid or
unpaid, as FMLA leave and, as a result,
count it against the employee’s total
FMLA leave entitlement?

(a) In all circumstances, it is the em-
ployer’s responsibility to designate leave, paid
or unpaid, as FMLA-qualifying, and to give
notice of the designation to the employee
as provided in this section. In the case of
intermittent leave or leave on a reduced sche-
dule, only one such notice is required unless
the circumstances regarding the leave have
changed. The employer’s designation decision
must be based only on information received
from the employee or the employee’s spokes-
person (e.g., if the employee is incapacitated,
the employee’s spouse, adult child, parent,
doctor, etc., may provide notice to the em-
ployer of the need to take FMLA leave). In
any circumstance where the employer does
not have sufficient information about the
reason for an employee’s use of paid leave,
the employer should inquire further of the
employee or the spokesperson to ascertain
whether the paid leave is potentially FMLA-
qualifying.

(1) An employee giving notice of the need
for unpaid FMLA leave must explain the rea-
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sons for the needed leave so as to allow the
employer to determine that the leave quali-
fies under the Act. If the employee fails to
explain the reasons, leave may be denied. In
many cases, in explaining the reasons for a
request to use paid leave, especially when the
need for the leave was unexpected or un-
foreseen, an employee will provide sufficient
information for the employer to designate
the paid leave as FMLA leave. An employee
using accrued paid leave, especially vacation
or personal leave, may in some cases not
spontaneously explain the reasons or their
plans for using their accrued leave.

(2) As noted in § 825.302(c), an employee
giving notice of the need for unpaid FMLA
leave does not need to expressly assert rights
under the Act or even mention the FMLA to
meet his or her obligation to provide notice,
though the employee would need to state a
qualifying reason for the needed leave. An
employee requesting or notifying the employer
of an intent to use accrued paid leave, even if
for a purpose covered by FMLA, would not
need to assert such right either. However, if
an employee requesting to use paid leave for
an FMLA-qualifying purpose does not
explain the reason for the leave—consistent
with the employer’s established policy or
practice—and the employer denies the em-
ployee’s request, the employee will need to
provide sufficient information to establish an
FMLA-qualifying reason for the needed leave
so that the employer is aware of the em-
ployee’s entitlement (i.e., that the leave may
not be denied) and, then, may designate
that the paid leave be appropriately counted
against (substituted for) the employee’s 12-
week entitlement. Similarly, an employee
using accrued paid vacation leave who seeks
an extension of unpaid leave for an FMLA-
qualifying purpose will need to state the
reason. If this is due to an event which
occurred during the period of paid leave, the
employer may count the leave used after the
FMLA-qualifying event against the employee’s
12-week entitlement.

(b)(1) Once the employer has acquired
knowledge that the leave is being taken for
an FMLA required reason, the employer must
promptly (within two business days absent
extenuating circumstances) notify the em-
ployee that the paid leave is designated and
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will be counted as FMLA leave. If there is a
dispute between an employer and an em-
ployee as to whether paid leave qualifies as
FMLA leave, it should be resolved through
discussions between the employee and the
employer. Such discussions and the decision
must be documented.

(2) The employer’s notice to the employee
that the leave has been designated as FMLA
leave may be orally or in writing. If the notice
is oral, it shall be confirmed in writing, no
later than the following payday (unless the
payday is less than one week after the oral
notice, in which case the notice must be no
later than the subsequent payday). The writ-
ten notice may be in any form, including a
notation on the employee’s pay stub.

(c) If the employer requires paid leave to
be substituted for unpaid leave, or that paid
leave taken under an existing leave plan be
counted as FMLA leave, this decision must
be made by the employer within two busi-
ness days of the time the employee gives
notice of the need for leave, or, where the
employer does not initially have sufficient
information to make a determination, when
the employer determines that the leave quali-
fies as FMLA leave if this happens later. The
employer’s designation must be made before
the leave starts, unless the employer does
not have sufficient information as to the em-
ployee’s reason for taking the leave until
after the leave commenced. If the employer
has the requisite knowledge to make a deter -
mination that the paid leave is for an FMLA
reason at the time the employee either gives
notice of the need for leave or commences
leave and fails to designate the leave as FMLA
leave (and so notify the employee in accor-
dance with paragraph (b)), the employer may
not designate leave as FMLA leave retroac-
tively, and may designate only prospectively
as of the date of notification to the employee
of the designation. In such circumstances,
the employee is subject to the full protections
of the Act, but none of the absence preceding
the notice to the employee of the designa-
tion may be counted against the employee’s
12-week FMLA leave entitlement.

(d) If the employer learns that leave is for
an FMLA purpose after leave has begun, such
as when an employee gives notice of the need
for an extension of the paid leave with un-



paid FMLA leave, the entire or some portion
of the paid leave period may be retroactively
counted as FMLA leave, to the extent that the
leave period qualified as FMLA leave. For ex-
ample, an employee is granted two weeks paid
vacation leave for a skiing trip. In mid-week
of the second week, the employee contacts
the employer for an extension of leave as un-
paid leave and advises that at the beginning
of the second week of paid vacation leave the
employee suffered a severe accident requir-
ing hospitalization. The employer may notify
the employee that both the extension and the
second week of paid vacation leave (from the
date of the injury) is designated as FMLA
leave. On the other hand, when the employee
takes sick leave that turns into a serious
health condition (e.g., bronchitis that turns
into bronchial pneumonia) and the employee
gives notice of the need for an extension of
leave, the entire period of the serious health
condition may be counted as FMLA leave.

(e) Employers may not designate leave as
FMLA leave after the employee has returned
to work with two exceptions:

(1) If the employee was absent for an FMLA
reason and the employer did not learn the
reason for the absence until the employee’s
return (e.g., where the employee was absent
for only a brief period), the employer may,
upon the employee’s return to work, promptly
(within two business days of the employee’s
return to work) designate the leave retroac-
tively with appropriate notice to the employee.
If leave is taken for an FMLA reason but
the employer was not aware of the reason,
and the employee desires that the leave be
counted as FMLA leave, the employee must
notify the employer within two business days
of returning to work of the reason for the
leave. In the absence of such timely notifica-
tion by the employee, the employee may not
subsequently assert FMLA protections for the
absence.

(2) If the employer knows the reason for
the leave but has not been able to confirm
that the leave qualifies under FMLA, or where
the employer has requested medical certifi-
cation which has not yet been received or the
parties are in the process of obtaining a sec-
ond or third medical opinion, the employer
should make a preliminary designation, and
so notify the employee, at the time leave be-
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gins, or as soon as the reason for the leave
becomes known. Upon receipt of the requi-
site information from the employee or of the
medical certification which confirms the leave
is for an FMLA reason, the preliminary desig-
nation becomes final. If the medical certifica-
tions fail to confirm that the reason for the
absence was an FMLA reason, the employer
must withdraw the designation (with written
notice to the employee).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.209 — Is an employee entitled to
benefits while using FMLA leave?

(@) During any FMLA leave, an employer
must maintain the employee’s coverage un-
der any group health plan (as defined in the
Internal Revenue Code of 1986 at 26 U.S.C.
5000(b)(1)) on the same conditions as cover-
age would have been provided if the employee
had been continuously employed during the
entire leave period. All employers covered by
FMLA, including public agencies, are subject
to the Act’s requirements to maintain health
coverage. The definition of “group health
plan” is set forth in § 825.800. For purposes
of FMLA, the term “group health plan” shall
not include an insurance program provid-
ing health coverage under which employees
purchase individual policies from insurers
provided that:

(1) no contributions are made by the
employer;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employer with
respect to the program are, without endors-
ing the program, to permit the insurer to
publicize the program to employees, to col-
lect premiums through payroll deductions
and to remit them to the insurer;

(4) the employer receives no consideration
in the form of cash or otherwise in connec-
tion with the program, other than reasonable
compensation, excluding any profit, for ad-
ministrative services actually rendered in
connection with payroll deduction; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

(b) The same group health plan benefits
provided to an employee prior to taking
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FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained dur-
ing the FMLA leave. Similarly, benefit cover-
age during FMLA leave for medical care,
surgical care, hospital care, dental care, eye
care, mental health counseling, substance
abuse treatment, etc., must be maintained
during leave if provided in an employer’s
group health plan, including a supplement
to a group health plan, whether or not pro-
vided through a flexible spending account or
other component of a cafeteria plan.

(c) If an employer provides a new health
plan or benefits or changes health benefits or
plans while an employee is on FMLA leave,
the employee is entitled to the new or changed
plan/benefits to the same extent as if the
employee were not on leave. For example,
if an employer changes a group health plan
so that dental care becomes covered under
the plan, an employee on FMLA leave must
be given the same opportunity as other em-
ployees to receive (or obtain) the dental
care coverage. Any other plan changes (e.g.,
in coverage, premiums, deductibles, etc.)
which apply to all employees of the workforce
would also apply to an employee on FMLA
leave.

(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group health
plan permits an employee to change from
single to family coverage upon the birth of a
child or otherwise add new family members,
such a change in benefits must be made avail-
able while an employee is on FMLA leave. If
the employee requests the changed coverage
it must be provided by the employer.

(e) An employee may choose not to retain
group health plan coverage during FMLA
leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to taking
the leave, including family or dependent cov-
erages, without any qualifying period, physi-
cal examination, exclusion of pre-existing
conditions, etc. See § 825.212(c).

(f) Except as required by the Consoli-
dated Omnibus Budget Reconciliation Act
of 1986 (COBRA) and for “key” employees (as
discussed below), an employer’s obligation to
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maintain health benefits during leave (and to
restore the employee to the same or equiva-
lent employment) under FMLA ceases if and
when the employment relationship would
have terminated if the employee had not taken
FMLA leave (e.g., if the employee’s position is
eliminated as part of a nondiscriminatory re-
duction in force and the employee would not
have been transferred to another position);
an employee informs the employer of his or
her intent not to return from leave (including
before starting the leave if the employer is so
informed before the leave starts); or the em-
ployee fails to return from leave or continues
on leave after exhausting his or her FMLA
leave entitlement in the 12-month period.

(g) If a “key employee” (see § 825.218)
does not return from leave when notified
by the employer that substantial or grievous
economic injury will result from his or her
reinstatement, the employee’s entitlement to
group health plan benefits continues unless
and until the employee advises the employer
that the employee does not desire restoration
to employment at the end of the leave period,
or FMLA leave entitlement is exhausted, or
reinstatement is actually denied.

(h) An employee’s entitlement to benefits
other than group health benefits during a
period of FMLA leave (e.g., holiday pay) is to
be determined by the employer’s established
policy for providing such benefits when the
employee is on other forms of leave (paid or
unpaid, as appropriate).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.210 — How may employees on FMLA
leave pay their share of group health
benefit premiums?

(@) Group health plan benefits must be
maintained on the same basis as coverage
would have been provided if the employee had
been continuously employed during the FMLA
leave period. Therefore, any share of group
health plan premiums which had been paid
by the employee prior to FMLA leave must
continue to be paid by the employee during
the FMLA leave period. If premiums are raised
or lowered, the employee would be required
to pay the new premium rates. Maintenance
of health insurance policies which are not a
part of the employer’s group health plan, as



described in § 825.209(a)(1), are the sole re-
sponsibility of the employee. The employee
and the insurer should make necessary
arrangements for payment of premiums dur-
ing periods of unpaid FMLA leave.

(b) If the FMLA leave is substituted paid
leave, the employee’s share of premiums must
be paid by the method normally used dur-
ing any paid leave, presumably as a payroll
deduction.

(c) If FMLA leave is unpaid, the employer
has a number of options for obtaining pay-
ment from the employee. The employer may
require that payment be made to the employer
or to the insurance carrier, but no additional
charge may be added to the employee’s pre-
mium payment for administrative expenses.
The employer may require employees to pay
their share of premium payments in any of
the following ways:

(1) Payment would be due at the same time
as it would be made if by payroll deduction;

(2) Payment would be due on the same
schedule as payments are made under
COBRA;

(3) Payment would be prepaid pursuant
to a cafeteria plan at the employee’s option;

(4) The employer’s existing rules for pay-
ment by employees on “leave without pay”
would be followed, provided that such rules
do not require prepayment (i.e., prior to the
commencement of the leave) of the pre-
miums that will become due during a period
of unpaid FMLA leave or payment of higher
premiums than if the employee had contin-
ued to work instead of taking leave; or,

(5) Another system voluntarily agreed to
between the employer and the employee,
which may include prepayment of premiums
(e.g., through increased payroll deductions
when the need for the FMLA leave is fore-
seeable).

(d) The employer must provide the em-
ployee with advance written notice of the
terms and conditions under which these
payments must be made. (See § 825.301.)

() An employer may not require more
of an employee using FMLA leave than
the employer requires of other employees on
“leave without pay.”

(f) An employee who is receiving payments
as a result of a workers’ compensation injury
must make arrangements with the employer
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for payment of group health plan benefits
when simultaneously taking unpaid FMLA
leave. See paragraph (c) of this section and §
825.207(d)(2).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.211 — What special health benefits
maintenance rules apply to multi-
employer health plans?

(a) A multi-employer health plan is a plan
to which more than one employer is required
to contribute, and which is maintained pur-
suant to one or more collective bargaining
agreements between employee organization(s)
and the employers.

(b) An employer under a multi-employer
plan must continue to make contributions on
behalf of an employee using FMLA leave as
though the employee had been continuously
employed, unless the plan contains an ex-
plicit FMLA provision for maintaining cover-
age such as through pooled contributions by
all employers party to the plan.

(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of
coverage and benefits which were applica-
ble to the employee at the time FMLA leave
commenced.

(d) An employee using FMLA leave cannot
be required to use “banked” hours or pay a
greater premium than the employee would
have been required to pay if the employee had
been continuously employed.

(e) As provided in § 825.209(f) of this part,
group health plan coverage must be main-
tained for an employee on FMLA leave until:

(1) the employee’s FMLA leave entitlement
is exhausted;

(2) the employer can show that the em-
ployee would have been laid off and the
employment relationship terminated; or,

(3) the employee provides unequivocal
notice of intent not to return to work.

§ 825.212 — What are the consequences of
an employee’s failure to make timely
health plan premium payments?

(a)(1) In the absence of an established
employer policy providing a longer grace
period, an employer’s obligations to main-
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tain health insurance coverage cease under
FMLA if an employee’s premium payment is
more than 30 days late. In order to drop the
coverage for an employee whose premium
payment is late, the employer must provide
written notice to the employee that the pay-
ment has not been received. Such notice
must be mailed to the employee at least 15
days before coverage is to cease, advising that
coverage will be dropped on a specified date
at least 15 days after the date of the letter
unless the payment has been received by that
date. If the employer has established policies
regarding other forms of unpaid leave that
provide for the employer to cease coverage
retroactively to the date the unpaid premium
payment was due, the employer may drop
the employee from coverage retroactively in
accordance with that policy, provided the
15-day notice was given. In the absence of
such a policy, coverage for the employee may
be terminated at the end of the 30-day grace
period, where the required 15-day notice has
been provided.

(2) An employer has no obligation regard-
ing the maintenance of a health insurance
policy which is not a “group health plan.”
See § 825.209(a).

(3) All other obligations of an employer
under FMLA would continue; for example, the
employer continues to have an obligation to
reinstate an employee upon return from leave.

(b) The employer may recover the em-
ployee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employer maintains
health coverage by paying the employee’s
share after the premium payment is missed.

(c) If coverage lapses because an employee
has not made required premium payments,
upon the employee’s return from FMLA leave
the employer must still restore the employee
to coverage/benefits equivalent to those the
employee would have had if leave had not
been taken and the premium payment(s)
had not been missed, including family or de-
pendent coverage. See § 825.215(d)(1)-(5). In
such case, an employee may not be required
to meet any qualification requirements im-
posed by the plan, including any new pre-
existing condition waiting period, to wait for
an open season, or to pass a medical exam-
ination to obtain reinstatement of coverage.
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§ 825.213 — May an employer recover
costs it incurred for maintaining
“group health plan” or other non-health
benefits coverage during FMLA leave?

(a) In addition to the circumstances dis-
cussed in § 825.212(b), an employer may
recover its share of health plan premiums
during a period of unpaid FMLA leave from
an employee if the employee fails to return to
work after the employee’s FMLA leave entitle-
ment has been exhausted or expires, unless
the reason the employee does not return is
due to:

(1) The continuation, recurrence, or on-
set of a serious health condition of the
employee or the employee’s family member
which would otherwise entitle the employee
to leave under FMLA; or

(2) Other circumstances beyond the
employee’s control. Examples of “other
circumstances beyond the employee’s control”
are necessarily broad. They include such
situations as where a parent chooses to stay
home with a newborn child who has a seri-
ous health condition; an employee’s spouse
is unexpectedly transferred to a job location
more than 75 miles from the employee’s
worksite; a relative or individual other than
an immediate family member has a serious
health condition and the employee is needed
to provide care; the employee is laid off while
on leave; or, the employee is a “key employee”
who decides not to return to work upon be-
ing notified of the employer’s intention to deny
restoration because of substantial and griev-
ous economic injury to the employer’s opera-
tions and is not reinstated by the employer.
Other circumstances beyond the employee’s
control would not include a situation where
an employee desires to remain with a parent
in a distant city even though the parent
no longer requires the employee’s care, or a
parent chooses not to return to work to stay
home with a well, newborn child.

(3) When an employee fails to return to
work because of the continuation, recurrence,
or onset of a serious health condition, thereby
precluding the employer from recovering its
(share of) health benefit premium payments
made on the employee’s behalf during a
period of unpaid FMLA leave, the employer
may require medical certification of the
employee’s or the family member’s serious



health condition. Such certification is not
required unless requested by the employer.
The employee is required to provide medical
certification in a timely manner which, for
purposes of this section, is within 30 days
from the date of the employer’s request. For
purposes of medical certification, the em-
ployee may use the optional DOL form devel-
oped for this purpose (see § 825.306(a) and
Appendix B of this part). If the employer re-
quests medical certification and the employee
does not provide such certification in a timely
manner (within 30 days), or the reason for
not returning to work does not meet the test
of other circumstances beyond the employee’s
control, the employer may recover 100% of
the health benefit premiums it paid during
the period of unpaid FMLA leave.

(b) Under some circumstances an em-
ployer may elect to maintain other benefits,
e.g., life insurance, disability insurance, etc.,
by paying the employee’s (share of) premiums
during periods of unpaid FMLA leave. For
example, to ensure the employer can meet
its responsibilities to provide equivalent ben-
efits to the employee upon return from un-
paid FMLA leave, it may be necessary that
premiums be paid continuously to avoid a
lapse of coverage. If the employer elects to
maintain such benefits during the leave, at
the conclusion of leave, the employer is en-
titled to recover only the costs incurred for
paying the employee’s share of any premiums
whether or not the employee returns to work.

(c) An employee who returns to work for
at least 30 calendar days is considered to
have “returned” to work. An employee who
transfers directly from taking FMLA leave
to retirement, or who retires during the first
30 days after the employee returns to work,
is deemed to have returned to work.

(d) When an employee elects or an em-
ployer requires paid leave to be substituted
for FMLA leave, the employer may not recover
its (share of) health insurance or other non-
health benefit premiums for any period of
FMLA leave covered by paid leave. Because
paid leave provided under a plan covering
temporary disabilities (including workers’
compensation) is not unpaid, recovery of
health insurance premiums does not apply
to such paid leave.

(e) The amount that self-insured employ-
ers may recover is limited to only the em-
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ployer’s share of allowable “premiums” as
would be calculated under COBRA, exclud-
ing the 2 percent fee for administrative costs.

(f) When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employer to recover are a debt
owed by the non-returning employee to the
employer. The existence of this debt caused
by the employee’s failure to return to work
does not alter the employer’s responsibilities
for health benefit coverage and, under a self-
insurance plan, payment of claims incurred
during the period of FMLA leave. To the ex-
tent recovery is allowed, the employer may
recover the costs through deduction from any
sums due to the employee (e.g., unpaid wages,
vacation pay, profit sharing, etc.), provided
such deductions do not otherwise violate ap-
plicable Federal or State wage payment or
other laws. Alternatively, the employer may
initiate legal action against the employee to
recover such costs.

§ 825.214 — What are an employee’s rights
on returning to work from FMLA leave?

(@) On return from FMLA leave, an em-
ployee is entitled to be returned to the same
position the employee held when leave com-
menced, or to an equivalent position with
equivalent benefits, pay, and other terms and
conditions of employment. An employee is
entitled to such reinstatement even if the
employee has been replaced or his or her
position has been restructured to accom-
modate the employee’s absence. See also
§ 825.106(e) for the obligations of joint
employers.

(b) If the employee is unable to perform
an essential function of the position be-
cause of a physical or mental condition,
including the continuation of a serious health
condition, the employee has no right to res-
toration to another position under the FMLA.
However, the employer’s obligations may be
governed by the Americans with Disabilities
Act (ADA). See § 825.702.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.215 — What is an equivalent position?

(@) An equivalent position is one that is
virtually identical to the employee’s former
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position in terms of pay, benefits and work-
ing conditions, including privileges, per-
quisites and status. It mustinvolve the same
or substantially similar duties and respon-
sibilities, which must entail substantially
equivalent skill, effort, responsibility, and
authority.

(b) If an employee is no longer qualified
for the position because of the employee’s
inability to attend a necessary course, renew
a license, fly a minimum number of hours,
etc., as a result of the leave, the employee
shall be given a reasonable opportunity to
fulfill those conditions upon return to work.

(c) Equivalent Pay. (1) An employee is
entitled to any unconditional pay increases
which may have occurred during the FMLA
leave period, such as cost of living increases.
Pay increases conditioned upon seniority,
length of service, or work performed would
not have to be granted unless it is the em-
ployer’s policy or practice to do so with
respect to other employees on “leave without
pay.” In such case, any pay increase would
be granted based on the employee’s senior-
ity, length of service, work performed, etc.,
excluding the period of unpaid FMLA leave.
An employee is entitled to be restored to a
position with the same or equivalent pay
premiums, such as a shift differential. If an
employee departed from a position averaging
ten hours of overtime (and corresponding
overtime pay) each week, an employee is or-
dinarily entitled to such a position on return
from FMLA leave.

(2) Many employers pay bonuses in dif-
ferent forms to employees for job-related
performance such as for perfect attendance,
safety (absence of injuries or accidents on
the job) and exceeding production goals. Bo-
nuses for perfect attendance and safety do
not require performance by the employee
but rather contemplate the absence of occur-
rences. To the extent an employee who takes
FMLA leave had met all the requirements for
either or both of these bonuses before FMLA
leave began, the employee is entitled to con-
tinue this entitlement upon return from FMLA
leave, that is, the employee may not be dis-
qualified for the bonus(es) for the taking of
FMLA leave. See § 825.220 (b) and (c).
A monthly production bonus, on the other
hand does require performance by the em-
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ployee. If the employee is on FMLA leave
during any part of the period for which the
bonus is computed, the employee is entitled
to the same consideration for the bonus as
other employees on paid or unpaid leave
(as appropriate). See paragraph (d)(2) of this
section.

(d) Equivalent Benefits. “Benefits” in-
clude all benefits provided or made available
to employees by an employer, including group
life insurance, health insurance, disability
insurance, sick leave, annual leave, educa-
tional benefits, and pensions, regardless of
whether such benefits are provided by a prac-
tice or written policy of an employer through
an employee benefit plan as defined in Sec-
tion 3(3) of the Employee Retirement Income
Security Act of 1974, 29 U.S.C. 1002(3).

(1) At the end of an employee’s FMLA leave,
benefits must be resumed in the same man-
ner and at the same levels as provided when
the leave began, and subject to any changes
in benefit levels that may have taken place
during the period of FMLA leave affecting the
entire workforce, unless otherwise elected by
the employee. Upon return from FMLA leave,
an employee cannot be required to requalify
for any benefits the employee enjoyed before
FMLA leave began (including family or depen-
dent coverages). For example, if an employee
was covered by a life insurance policy before
taking leave but is not covered or coverage
lapses during the period of unpaid FMLA
leave, the employee cannot be required to
meet any qualifications, such as taking a
physical examination, in order to requalify
for life insurance upon return from leave.
Accordingly, some employers may find it
necessary to modify life insurance and other
benefits programs in order to restore em-
ployees to equivalent benefits upon return
from FMLA leave, make arrangements for
continued payment of costs to maintain
such benefits during unpaid FMLA leave,
or pay these costs subject to recovery from
the employee on return from leave. See §
825.213(b).

(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits
accrued at the time leave began, however,
(e.g., paid vacation, sick or personal leave to
the extent not substituted for FMLA leave)



must be available to an employee upon re-
turn from leave.

(3) If, while on unpaid FMLA leave, an
employee desires to continue life insurance,
disability insurance, or other types of ben-
efits for which he or she typically pays, the
employer is required to follow established
policies or practices for continuing such ben-
efits for other instances of leave without pay.
If the employer has no established policy, the
employee and the employer are encouraged
to agree upon arrangements before FMLA
leave begins.

(4) With respect to pension and other
retirement plans, any period of unpaid FMLA
leave shall not be treated as or counted
toward a break in service for purposes of
vesting and eligibility to participate. Also, if
the plan requires an employee to be employed
on a specific date in order to be credited with
a year of service for vesting, contributions
or participation purposes, an employee on
unpaid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for purposes
of benefit accrual, vesting and eligibility to
participate.

(5) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon
seniority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have qualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-established
number of hours worked each year and the
employee does not have sufficient hours as
a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, § 825.209 ad-
dresses health benefits.)

(e) Equivalent Terms and Conditions
of Employment. An equivalent position must
have substantially similar duties, conditions,
responsibilities, privileges and status as the
employee’s original position.

(1) The employee must be reinstated to
the same or a geographically proximate work-
site (i.e., one that does not involve a signifi-
cant increase in commuting time or distance)
from where the employee had previously been
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employed. Ifthe employee’s original worksite
has been closed, the employee is entitled
to the same rights as if the employee had
not been on leave when the worksite closed.
For example, if an employer transfers all em-
ployees from a closed worksite to a new
worksite in a different city, the employee on
leave is also entitled to transfer under the
same conditions as if he or she had contin-
ued to be employed.

(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

(3) The employee must have the same or
an equivalent opportunity for bonuses, profit-
sharing, and other similar discretionary and
non-discretionary payments.

(4) FMLA does not prohibit an employer
from accommodating an employee’s request
to be restored to a different shift, schedule,
or position which better suits the employee’s
personal needs on return from leave, or to
offer a promotion to a better position. How-
ever, an employee cannot be induced by the
employer to accept a different position against
the employee’s wishes.

(f) The requirement that an employee
be restored to the same or equivalent job
with the same or equivalent pay, benefits,
and terms and conditions of employment
does not extend to de minimis or intangible,
unmeasurable aspects of the job. However,
restoration to a job slated for lay-off when
the employee’s original position is not would
not meet the requirements of an equivalent
position.

§ 825.216 — Are there any limitations on

an employer’s obligation to reinstate an

employee?

(a) An employee has no greater right to
reinstatement or to other benefits and condi-
tions of employment than if the employee had
been continuously employed during the FMLA
leave period. An employer must be able to
show that an employee would not otherwise
have been employed at the time reinstatement
is requested in order to deny restoration to
employment. For example:

(1) If an employee is laid off during the
course of taking FMLA leave and employ-
ment is terminated, the employer’s responsi-
bility to continue FMLA leave, maintain group
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health plan benefits and restore the employee
cease at the time the employee is laid off,
provided the employer has no continuing ob-
ligations under a collective bargaining agree-
ment or otherwise. An employer would have
the burden of proving that an employee would
have been laid off during the FMLA leave
period and, therefore, would not be entitled
to restoration.

(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift or
the original overtime hours upon restoration.
However, if a position on, for example, a night
shift has been filled by another employee, the
employee is entitled to return to the same shift
on which employed before taking FMLA leave.

(b) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employer has no obligation to
restore the employee if the employment term
or project is over and the employer would not
otherwise have continued to employ the em-
ployee. On the other hand, if an employee was
hired to perform work on a contract, and
after that contract period the contract was
awarded to another contractor, the succes-
sor contractor may be required to restore the
employee if it is a successor employer. See §
825.107.

(c) In addition to the circumstances ex-
plained above, an employer may deny job
restoration to salaried eligible employees
(“key employees,” as defined in paragraph (c)
of § 825.217) if such denial is necessary to
prevent substantial and grievous economic
injury to the operations of the employer; or
may delay restoration to an employee who
fails to provide a fitness for duty certificate to
return to work under the conditions described
in § 825.310.

(d) If the employee has been on a workers’
compensation absence during which FMLA
leave has been taken concurrently, and after
12 weeks of FMLA leave the employee is un-
able to return to work, the employee no longer
has the protections of FMLA and must look
to the workers’ compensation statute or ADA
for any relief or protections.

§ 825.217 — What is a “key employee”?

(a) A “key employee” is a salaried FMLA-
eligible employee who is among the highest
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paid 10 percent of all the employees employed
by the employer within 75 miles of the em-
ployee’s worksite.

(b) The term “salaried” means “paid on a
salary basis,” as defined in 29 CFR 541.118.
This is the Department of Labor regulation
defining employees who may qualify as ex-
empt from the minimum wage and overtime
requirements of the FLSA as executive, ad-
ministrative, and professional employees.

(c) A “key employee” must be “among the
highest paid 10 percent” of all the employ-
ees—both salaried and non-salaried, eligible
and ineligible—who are employed by the
employer within 75 miles of the worksite.

(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
stock options, or benefits or perquisites.

(2) The determination of whether a
salaried employee is among the highest paid
10 percent shall be made at the time the
employee gives notice of the need for leave.
No more than 10 percent of the employer’s
employees within 75 miles of the worksite
may be “key employees.”

§ 825.218 — What does “substantial and
grievous economic injury” mean?

(@) In order to deny restoration to a key
employee, an employer must determine that
the restoration of the employee to employ-
ment will cause “substantial and grievous
economic injury” to the operations of the
employer, not whether the absence of the
employee will cause such substantial and
grievous injury.

(b) An employer may take into account
its ability to replace on a temporary basis (or
temporarily do without) the employee on
FMLA leave. If permanent replacement is un-
avoidable, the cost of then reinstating the
employee can be considered in evaluating
whether substantial and grievous economic
injury will occur from restoration; in other
words, the effect on the operations of the
company of reinstating the employee in an
equivalent position.



(c) A precise test cannot be set for the level
of hardship or injury to the employer which
must be sustained. If the reinstatement of
a “key employee” threatens the economic
viability of the firm, that would constitute
“substantial and grievous economic injury.”
A lesser injury which causes substantial,
long-term economic injury would also be suf-
ficient. Minor inconveniences and costs that
the employer would experience in the normal
course of doing business would certainly not
constitute “substantial and grievous economic
injury.”

(d) FMLA'’s “substantial and grievous eco-
nomic injury” standard is different from and
more stringent than the “undue hardship” test
under the ADA. (See, also § 825.702.)

§ 825.219 — What are the rights of a key
employee?

(a) An employer who believes that rein-
statement may be denied to a key employee,
must give written notice to the employee at
the time the employee gives notice of the need
for FMLA leave (or when FMLA leave com-
mences, if earlier) that he or she qualifies as
a key employee. At the same time, the em-
ployer must also fully inform the employee of
the potential consequences with respect to
reinstatement and maintenance of health
benefits if the employer should determine that
substantial and grievous economic injury to
the employer’s operations will result if the em-
ployee is reinstated from FMLA leave. If such
notice cannot be given immediately because
of the need to determine whether the em-
ployee is a key employee, it shall be given as
soon as practicable after being notified of a
need for leave (or the commencement of leave,
if earlier). It is expected that in most cir-
cumstances there will be no desire that an
employee be denied restoration after FMLA
leave and, therefore, there would be no need
to provide such notice. However, an employer
who fails to provide such timely notice will
lose its right to deny restoration even if sub-
stantial and grievous economic injury will
result from reinstatement.

(b) As soon as an employer makes a good
faith determination, based on the facts avail-
able, that substantial and grievous economic
injury to its operations will result if a key em-
ployee who has given notice of the need for
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FMLA leave or is using FMLA leave is rein-
stated, the employer shall notify the employee
in writing of its determination, that it cannot
deny FMLA leave, and that it intends to deny
restoration to employment on completion of
the FMLA leave. It is anticipated that an em-
ployer will ordinarily be able to give such no-
tice prior to the employee starting leave. The
employer must serve this notice either in
person or by certified mail. This notice must
explain the basis for the employer’s finding
that substantial and grievous economic in-
jury will result, and, if leave has commenced,
must provide the employee a reasonable time
in which to return to work, taking into ac-
count the circumstances, such as the length
of the leave and the urgency of the need for
the employee to return.

(c) If an employee on leave does not re-
turn to work in response to the employer’s
notification of intent to deny restoration, the
employee continues to be entitled to mainte-
nance of health benefits and the employer
may not recover its cost of health benefit
premiums. A key employee’s rights under
FMLA continue unless and until the employee
either gives notice that he or she no longer
wishes to return to work, or the employer ac-
tually denies reinstatement at the conclusion
of the leave period.

(d) After notice to an employee has been
given that substantial and grievous economic
injury will result if the employee is reinstated
to employment, an employee is still entitled
to request reinstatement at the end of the
leave period even if the employee did not re-
turn to work in response to the employer’s
notice. The employer must then again deter-
mine whether there will be substantial and
grievous economic injury from reinstatement,
based on the facts at that time. Ifit is deter-
mined that substantial and grievous economic
injury will result, the employer shall notify
the employee in writing (in person or by cer-
tified mail) of the denial of restoration.

§ 825.220 — How are employees protected
who request leave or otherwise assert
FMLA rights?

(a) The FMLA prohibits interference with
an employee’s rights under the law, and with
legal proceedings or inquiries relating to an
employee’s rights. More specifically, the law
contains the following employee protections:
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(1) An employer is prohibited from in-
terfering with, restraining, or denying the
exercise of (or attempts to exercise) any rights
provided by the Act.

(2) An employer is prohibited from dis-
charging or in any other way discriminating
against any person (whether or not an em-
ployee) for opposing or complaining about any
unlawful practice under the Act.

(3) All persons (whether or not employ-
ers) are prohibited from discharging or in
any other way discriminating against any
person (whether or not an employee) because
that person has—

(i) Filed any charge, or has instituted
(or caused to be instituted) any proceeding
under or related to this Act;

(ii) Given, or is about to give, any infor-
mation in connection with an inquiry or
proceeding relating to a right under this Act;

(iii) Testified, or is about to testify, in any
inquiry or proceeding relating to a right un-
der this Act.

(b) Any violations of the Act or of these
regulations constitute interfering with, re-
straining, or denying the exercise of rights
provided by the Act. “Interfering with” the
exercise of an employee’s rights would in-
clude, for example, not only refusing to au-
thorize FMLA leave, but discouraging an
employee from using such leave. It would also
include manipulation by a covered employer
to avoid responsibilities under FMLA, for
example:

(1) transferring employees from one work-
site to another for the purpose of reducing
worksites, or to keep worksites, below the
50-employee threshold for employee eligibil-
ity under the Act;

(2) changing the essential functions of the
job in order to preclude the taking of leave;

(3) reducing hours available to work in
order to avoid employee eligibility.

(c) An employer is prohibited from dis-
criminating against employees or prospective
employees who have used FMLA leave. For
example, if an employee on leave without pay
would otherwise be entitled to full benefits
(other than health benefits), the same ben-
efits would be required to be provided to an
employee on unpaid FMLA leave. By the same
token, employers cannot use the taking of
FMLA leave as a negative factor in employ-
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ment actions, such as hiring, promotions or
disciplinary actions; nor can FMLA leave be
counted under “no fault” attendance policies.

(d) Employees cannot waive, nor may
employers induce employees to waive, their
rights under FMLA. For example, employees
(or their collective bargaining representatives)
cannot “trade off” the right to take FMLA leave
against some other benefit offered by the
employer. This does not prevent an employee’s
voluntary and uncoerced acceptance (not as
a condition of employment) of a “light duty”
assignment while recovering from a serious
health condition (see § 825.702(d)). In such
a circumstance the employee’s right to resto-
ration to the same or an equivalent position
is available until 12 weeks have passed within
the 12-month period, including all FMLA leave
taken and the period of “light duty.”

(e) Individuals, and not merely employ-
ees, are protected from retaliation for oppos-
ing (e.g., file a complaint about) any practice
which is unlawful under the Act. They are
similarly protected if they oppose any prac-
tice which they reasonably believe to be a
violation of the Act or regulations.

lll. Subpart C — How do Employees
Learn of Their FMLA Rights and
Obligations, and What Can an

Employer Require of an Employee?

§ 825.300 — What posting requirements
does the Act place on employers?

(a) Every employer covered by the FMLA
is required to post and keep posted on its
premises, in conspicuous places where em-
ployees are employed, whether or not it has
any “eligible” employees, a notice explaining
the Act’s provisions and providing informa-
tion concerning the procedures for filing com-
plaints of violations of the Act with the Wage
and Hour Division. The notice must be posted
prominently where it can be readily seen by
employees and applicants for employment.
Employers may duplicate the text of the no-
tice contained in Appendix C of this part, or
copies of the required notice may be obtained
from local offices of the Wage and Hour Divi-
sion. The poster and the text must be large
enough to be easily read and contain fully
legible text.



(b) An employer that willfully violates the
posting requirement may be assessed a civil
money penalty by the Wage and Hour Divi-
sion not to exceed $100 for each separate
offense. Furthermore, an employer that fails
to post the required notice cannot take any
adverse action against an employee, includ-
ing denying FMLA leave, for failing to furnish
the employer with advance notice of a need
to take FMLA leave.

(c) Where an employer’s workforce is com-
prised of a significant portion of workers who
are not literate in English, the employer shall
be responsible for providing the notice in a
language in which the employees are literate.

§ 825.300 — What posting requirements
does the Act place on employers?

(a) Every employer covered by the FMLA
is required to post and keep posted on its
premises, in conspicuous places where em-
ployees are employed, whether or not it has
any “eligible” employees, a notice explaining
the Act’s provisions and providing informa-
tion concerning the procedures for filing com-
plaints of violations of the Act with the Wage
and Hour Division. The notice must be posted
prominently where it can be readily seen by
employees and applicants for employment.
Employers may duplicate the text of the no-
tice contained in Appendix C of this part, or
copies of the required notice may be obtained
from local offices of the Wage and Hour Divi-
sion. The poster and the text must be large
enough to be easily read and contain fully
legible text.

(b) An employer that willfully violates the
posting requirement may be assessed a civil
money penalty by the Wage and Hour Divi-
sion not to exceed $100 for each separate
offense. Furthermore, an employer that fails
to post the required notice cannot take any
adverse action against an employee, includ-
ing denying FMLA leave, for failing to furnish
the employer with advance notice of a need
to take FMLA leave.

(c) Where an employer’s workforce is com-
prised of a significant portion of workers who
are not literate in English, the employer shall
be responsible for providing the notice in a
language in which the employees are literate.
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§ 825.302 — What notice does an employee
have to give an employer when the need
for FMLA leave is foreseeable?

(a) An employee must provide the em-
ployer at least 30 days advance notice before
FMLA leave is to begin if the need for the
leave is foreseeable based on an expected
birth, placement for adoption or foster care,
or planned medical treatment for a serious
health condition of the employee or of a
family member. If 30 days notice is not prac-
ticable, such as because of a lack of knowl-
edge of approximately when leave will be
required to begin, a change in circumstances,
or a medical emergency, notice must be given
as soon as practicable. For example, an em-
ployee’s health condition may require leave
to commence earlier than anticipated before
the birth of a child. Similarly, little opportu-
nity for notice may be given before placement
for adoption. Whether the leave is to be con-
tinuous or is to be taken intermittently or on
a reduced schedule basis, notice need only
be given one time, but the employee shall
advise the employer as soon as practicable
if dates of scheduled leave change or are
extended, or were initially unknown.

(b) “As soon as practicable” means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. For foreseeable leave
where it is not possible to give as much as
30 days notice, “as soon as practicable” or-
dinarily would mean at least verbal notifi-
cation to the employer within one or two
business days of when the need for leave
becomes known to the employee.

() An employee shall provide at least
verbal notice sufficient to make the em-
ployer aware that the employee needs FMLA-
qualifying leave, and the anticipated timing
and duration of the leave. The employee need
not expressly assert rights under the FMLA
or even mention the FMLA, but may only state
that leave is needed for an expected birth or
adoption, for example. The employer should
inquire further of the employee if it is neces-
sary to have more information about whether
FMLA leave is being sought by the employee,
and obtain the necessary details of the leave
to be taken. In the case of medical conditions,
the employer may find it necessary to inquire
further to determine if the leave is because of
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a serious health condition and may request
medical certification to support the need for
such leave (see § 825.305).

(d) An employer may also require an em-
ployee to comply with the employer’s usual
and customary notice and procedural require-
ments for requesting leave. For example, an
employer may require that written notice set
forth the reasons for the requested leave, the
anticipated duration of the leave, and the an-
ticipated start of the leave. However, failure
to follow such internal employer procedures
will not permit an employer to disallow or
delay an employee’s taking FMLA leave if the
employee gives timely verbal or other notice.

(e) When planning medical treatment, the
employee must consult with the employer
and make a reasonable effort to schedule the
leave so as not to disrupt unduly the em-
ployer’s operations, subject to the approval
of the health care provider. Employees are
ordinarily expected to consult with their
employers prior to the scheduling of treat-
ment in order to work out a treatment sched-
ule which best suits the needs of both the
employer and the employee. If an employee
who provides notice of the need to take FMLA
leave on an intermittent basis for planned
medical treatment neglects to consult with
the employer to make a reasonable attempt
to arrange the schedule of treatments so as
not to unduly disrupt the employer’s opera-
tions, the employer may initiate discussions
with the employee and require the employee
to attempt to make such arrangements,
subject to the approval of the health care
provider.

() In the case of intermittent leave or leave
on a reduced leave schedule which is medi-
cally necessary, an employee shall advise the
employer, upon request, of the reasons why
the intermittent/reduced leave schedule is
necessary and of the schedule for treatment,
if applicable. The employee and employer shall
attempt to work out a schedule which meets
the employee’s needs without unduly disrupt-
ing the employer’s operations, subject to the
approval of the health care provider.

(g) An employer may waive employees’
FMLA notice requirements. In addition, an
employer may not require compliance with
stricter FMLA notice requirements where
the provisions of a collective bargaining agree-
ment, State law, or applicable leave plan
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allow less advance notice to the employer.
For example, if an employee (or employer)
elects to substitute paid vacation leave for
unpaid FMLA leave (see § 825.207), and the
employer’s paid vacation leave plan
imposes no prior notification requirements for
taking such vacation leave, no advance no-
tice may be required for the FMLA leave taken
in these circumstances.

On the other hand, FMLA notice require-
ments would apply to a period of unpaid
FMLA leave, unless the employer imposes
lesser notice requirements on employees tak-
ing leave without pay.

§ 825.303 — What are the requirements for
an employee to furnish notice to an
employer where the need for FMLA leave
is not foreseeable?

(a) When the approximate timing of the
need for leave is not foreseeable, an employee
should give notice to the employer of the need
for FMLA leave as soon as practicable under
the facts and circumstances of the particular
case. Itis expected that an employee will give
notice to the employer within no more than
one or two working days of learning of the
need for leave, except in extraordinary cir-
cumstances where such notice is not feasible.
In the case of a medical emergency requiring
leave because of an employee’s own serious
health condition or to care for a family mem-
ber with a serious health condition, written
advance notice pursuant to an employer’'s
internal rules and procedures may not be
required when FMLA leave is involved.

(b) The employee should provide notice to
the employer either in person or by telephone,
telegraph, facsimile (“fax”) machine or other
electronic means. Notice may be given by the
employee’s spokesperson (e.g., spouse, adult
family member or other responsible party) if
the employee is unable to do so personally.
The employee need not expressly assert rights
under the FMLA or even mention the FMLA,
but may only state that leave is needed. The
employer will be expected to obtain any addi-
tional required information through informal
means. The employee or spokesperson will
be expected to provide more information when
it can readily be accomplished as a practical
matter, taking into consideration the exigen-
cies of the situation.



§ 825.304 — What recourse do employers
have if employees fail to provide the
required notice?

(a) An employer may waive employees’
FMLA notice obligations or the employer’s own
internal rules on leave notice requirements.

(b) If an employee fails to give 30 days
notice for foreseeable leave with no reason-
able excuse for the delay, the employer may
delay the taking of FMLA leave until at least
30 days after the date the employee provides
notice to the employer of the need for FMLA
leave.

(c) In all cases, in order for the onset of an
employee’s FMLA leave to be delayed due to
lack of required notice, it must be clear that
the employee had actual notice of the FMLA
notice requirements. This condition would
be satisfied by the employer’s proper posting
of the required notice at the worksite where
the employee is employed. Furthermore, the
need for leave and the approximate date leave
would be taken must have been clearly
foreseeable to the employee 30 days in ad-
vance of the leave. For example, knowledge
that an employee would receive a telephone
call about the availability of a child for adop-
tion at some unknown point in the future
would not be sufficient.

§ 825.305 — When must an employee
provide medical certification to support
FMLA leave?

(a) An employer may require that an
employee’s leave to care for the employee’s
seriously-ill spouse, son, daughter, or par-
ent, or due to the employee’s own serious
health condition that makes the employee
unable to perform one or more of the essen-
tial functions of the employee’s position, be
supported by a certification issued by the
health care provider of the employee or the
employee’s ill family member. An employer
must give notice of a requirement for medi-
cal certification each time a certification is
required; such notice must be written notice
whenever required by § 825.301. An
employer’s oral request to an employee to
furnish any subsequent medical certification
is sufficient.

(b) When the leave is foreseeable and at
least 30 days notice has been provided, the
employee should provide the medical certifi-
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cation before the leave begins. When this is
not possible, the employee must provide the
requested certification to the employer within
the time frame requested by the employer
(which must allow at least 15 calendar days
after the employer’s request), unless it is
not practicable under the particular cir-
cumstances to do so despite the employee’s
diligent, good faith efforts.

(c) In most cases, the employer should
request that an employee furnish certifica-
tion from a health care provider at the time
the employee gives notice of the need for leave
or within two business days thereafter, or,
in the case of unforeseen leave, within two
business days after the leave commences. The
employer may request certification at some
later date if the employer later has reason to
question the appropriateness of the leave or
its duration.

(d) At the time the employer requests
certification, the employer must also advise
an employee of the anticipated consequences
of an employee’s failure to provide adequate
certification. The employer shall advise an
employee whenever the employer finds a
certification incomplete, and provide the
employee a reasonable opportunity to cure
any such deficiency.

(e) If the employer’s sick or medical leave
plan imposes medical certification require-
ments that are less stringent than the certifi-
cation requirements of these regulations, and
the employee or employer elects to substitute
paid sick, vacation, personal or family leave
for unpaid FMLA leave where authorized
(see § 825.207), only the employer’s less strin-
gent sick leave certification requirements may
be imposed.

§ 825.306 — How much information may be
required in medical certifications of a
serious health condition?

(@) DOL has developed an optional form
(Form WH-380, as revised) for employees’ (or
their family members’) use in obtaining medi-
cal certification, including second and third
opinions, from health care providers that
meets FMLA’s certification requirements. (See
Appendix B to these regulations.) This op-
tional form reflects certification requirements
so as to permit the health care provider
to furnish appropriate medical information
within his or her knowledge.
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(b) Form WH-380, as revised, or another
form containing the same basic information,
may be used by the employer; however, no
additional information may be required. In
all instances the information on the form
must relate only to the serious health condi-
tion for which the current need for leave
exists. The form identifies the health care
provider and type of medical practice (includ-
ing pertinent specialization, if any), makes
maximum use of checklist entries for ease in
completing the form, and contains required
entries for:

(1) A certification as to which part of the
definition of “serious health condition” (see §
825.114), if any, applies to the patient’s con-
dition, and the medical facts which support
the certification, including a brief statement
as to how the medical facts meet the criteria
of the definition.

(2)d) The approximate date the serious
health condition commenced, and its prob-
able duration, including the probable dura-
tion of the patient’s present incapacity (de-
fined to mean inability to work, attend school
or perform other regular daily activities due
to the serious health condition, treatment
therefor, or recovery therefrom) if different.

(i) Whether it will be necessary for the
employee to take leave intermittently or to
work on a reduced leave schedule basis (i.e.,
part-time) as a result of the serious health
condition (see § 825.117 and § 825.203),
and if so, the probable duration of such
schedule.

(iii) If the condition is pregnancy or a
chronic condition within the meaning of
§ 825.114(a)(2)(iii), whether the patient is
presently incapacitated and the likely dura-
tion and frequency of episodes of incapacity.

(3)({1)(A) If additional treatments will be
required for the condition, an estimate of the
probable number of such treatments.

(B) If the patient’s incapacity will be in-
termittent, or will require a reduced leave
schedule, an estimate of the probable num-
ber and interval between such treatments,
actual or estimated dates of treatment if
known, and period required for recovery if
any.

(ii) If any of the treatments referred to in
subparagraph (i) will be provided by another
provider of health services (e.g., physical
therapist), the nature of the treatments.
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(iii) If a regimen of continuing treat-
ment by the patient is required under the
supervision of the health care provider, a
general description of the regimen (see §
825.114(b)).

(4) If medical leave is required for the
employee’s absence from work because of
the employee’s own condition (including
absences due to pregnancy or a chronic con-
dition), whether the employee:

(i) Is unable to perform work of any kind;

(ii) Is unable to perform any one or more
of the essential functions of the employee’s
position, including a statement of the essen-
tial functions the employee is unable to
perform (see § 825.115), based on either
information provided on a statement from
the employer of the essential functions of
the position or, if not provided, discussion
with the employee about the employee’s job
functions; or

(iii) Must be absent from work for treat-
ment.

(5)(i) If leave is required to care for a fam-
ily member of the employee with a serious
health condition, whether the patient requires
assistance for basic medical or personal
needs or safety, or for transportation; or if
not, whether the employee’s presence to
provide psychological comfort would be
beneficial to the patient or assist in the
patient’s recovery. The employee is required
to indicate on the form the care he or she will
provide and an estimate of the time period.

(i) If the employee’s family member will
need care only intermittently or on a reduced
leave schedule basis (i.e., part-time), the prob-
able duration of the need.

(c) If the employer’s sick or medical leave
plan requires less information to be furnished
in medical certifications than the certifica-
tion requirements of these regulations, and
the employee or employer elects to substitute
paid sick, vacation, personal or family leave
for unpaid FMLA leave where authorized
(see § 825.207), only the employer’s lesser
sick leave certification requirements may be
imposed.

§ 825.307 — What may an employer do if it
questions the adequacy of a medical
certification?

(a) If an employee submits a complete cer-
tification signed by the health care provider,



the employer may not request additional in-
formation from the employee’s health care
provider. However, a health care provider
representing the employer may contact the
employee’s health care provider, with the
employee’s permission, for purposes of clar-
ification and authenticity of the medical
certification.

(1) If an employee is on FMLA leave run-
ning concurrently with a workers’ compen-
sation absence, and the provisions of the
workers’ compensation statute permit the
employer or the employer’s representative to
have direct contact with the employee’s work-
ers’ compensation health care provider, the
employer may follow the workers’ compensa-
tion provisions.

(2) An employer who has reason to doubt
the validity of a medical certification may
require the employee to obtain a second opin-
ion at the employer’s expense. Pending re-
ceipt of the second (or third) medical opin-
ion, the employee is provisionally entitled to
the benefits of the Act, including maintenance
of group health benefits. If the certifications
do not ultimately establish the employee’s en-
titlement to FMLA leave, the leave shall not
be designated as FMLA leave and may be
treated as paid or unpaid leave under the
employer’s established leave policies. The
employer is permitted to designate the health
care provider to furnish the second opinion,
but the selected health care provider may not
be employed on a regular basis by the em-
ployer. See also paragraphs (e) and (f) of this
section.

(b) The employer may not regularly con-
tract with or otherwise regularly utilize the
services of the health care provider furnish-
ing the second opinion unless the employer
is located in an area where access to health
care is extremely limited (e.g., a rural area
where no more than one or two doctors prac-
tice in the relevant specialty in the vicinity).

(c) If the opinions of the employee’s and
the employer’s designated health care pro-
viders differ, the employer may require the
employee to obtain certification from a third
health care provider, again at the employer’s
expense. This third opinion shall be final and
binding. The third health care provider must
be designated or approved jointly by the em-
ployer and the employee. The employer and
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the employee must each act in good faith
to attempt to reach agreement on whom to
select for the third opinion provider. If the
employer does not attempt in good faith to
reach agreement, the employer will be bound
by the first certification. If the employee does
not attempt in good faith to reach agreement,
the employee will be bound by the second
certification. For example, an employee who
refuses to agree to see a doctor in the spe-
cialty in question may be failing to act in good
faith. On the other hand, an employer that
refuses to agree to any doctor on a list of
specialists in the appropriate field provided
by the employee and whom the employee has
not previously consulted may be failing to
act in good faith.

(d) The employer is required to provide the
employee with a copy of the second and third
medical opinions, where applicable, upon re-
quest by the employee. Requested copies are
to be provided within two business days un-
less extenuating circumstances prevent such
action.

(e) If the employer requires the employee
to obtain either a second or third opinion the
employer must reimburse an employee or
family member for any reasonable “out of
pocket” travel expenses incurred to obtain
the second and third medical opinions. The
employer may not require the employee or
family member to travel outside normal com-
muting distance for purposes of obtaining
the second or third medical opinions except
in very unusual circumstances.

(f) In circumstances when the employee
or a family member is visiting in another
country, or a family member resides in an-
other country, and a serious health condi-
tion develops, the employer shall accept a
medical certification as well as second and
third opinions from a health care provider who
practices in that country.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.308 — Under what circumstances may
an employer request subsequent
recertifications of medical conditions?

(@) For pregnancy, chronic, or permanent/
long-term conditions under continuing super -
vision of a health care provider (as defined in
§ 825.114(a)(2)(ii), (iii) or (iv)), an employer
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may request recertification no more often than
every 30 days and only in connection with
an absence by the employee, unless:

(1) Circumstances described by the pre-
vious certification have changed significantly
(e.g., the duration or frequency of absences,
the severity of the condition, complications);
or

(2) The employer receives information
that casts doubt upon the employee’s stated
reason for the absence.

(b)(1) If the minimum duration of the pe-
riod of incapacity specified on a certification
furnished by the health care provider is more
than 30 days, the employer may not request
recertification until that minimum duration
has passed unless one of the conditions set
forth in paragraph (c)(1), (2) or (3) of this sec-
tion is met.

(2) For FMLA leave taken intermittently
or on a reduced leave schedule basis, the
employer may not request recertification in
less than the minimum period specified on
the certification as necessary for such leave
(including treatment) unless one of the con-
ditions set forth in paragraph (c)(1), (2) or (3)
of this section is met.

(c) For circumstances not covered by para-
graphs (a) or (b) of this section, an employer
may request recertification at any reason-
able interval, but not more often than every
30 days, unless:

(1) The employee requests an extension
of leave;

(2) Circumstances described by the pre-
vious certification have changed significantly
(e.g., the duration of the illness, the nature of
the illness, complications); or

(3) The employer receives information that
casts doubt upon the continuing validity of
the certification.

(d) The employee must provide the re-
quested recertification to the employer within
the time frame requested by the employer
(which must allow at least 15 calendar days
after the employer’s request), unless it is not
practicable under the particular circum-
stances to do so despite the employee’s dili-
gent, good faith efforts.

(e) Any recertification requested by the
employer shall be at the employee’s expense
unless the employer provides otherwise. No
second or third opinion on recertification
may be required.
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§ 825.309 — What notice may an employer
require regarding an employee’s intent to
return to work?

(a) An employer may require an employee
on FMLA leave to report periodically on the
employee’s status and intent to return to
work. The employer’s policy regarding such
reports may not be discriminatory and must
take into account all of the relevant facts
and circumstances related to the individual
employee’s leave situation.

(b) If an employee gives unequivocal
notice of intent not to return to work, the em-
ployer’s obligations under FMLA to maintain
health benefits (subject to COBRA require-
ments) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

(c) It may be necessary for an employee to
take more leave than originally anticipated.
Conversely, an employee may discover after
beginning leave that the circumstances have
changed and the amount of leave originally
anticipated is no longer necessary. An em-
ployee may not be required to take more FMLA
leave than necessary to resolve the circum-
stance that precipitated the need for leave.
In both of these situations, the employer
may require that the employee provide the
employer reasonable notice (i.e., within two
business days) of the changed circumstances
where foreseeable. The employer may also
obtain information on such changed circum-
stances through requested status reports.

§ 825.310 — Under what circumstances may
an employer require that an employee
submit a medical certification that the
employee is able (or unable) to return to
work (i.e., a “fitness-for-duty” report)?

(a) As a condition of restoring an employee
whose FMLA leave was occasioned by the
employee’s own serious health condition
that made the employee unable to perform
the employee’s job, an employer may have
a uniformly-applied policy or practice that
requires all similarly-situated employees (i.e.,
same occupation, same serious health con-
dition) who take leave for such conditions
to obtain and present certification from the
employee’s health care provider that the em-
ployee is able to resume work.



(b) If State or local law or the terms of a
collective bargaining agreement govern an
employee’s return to work, those provisions
shall be applied. Similarly, requirements
under the Americans with Disabilities Act
(ADA) that any return-to-work physical be
job-related and consistent with business
necessity apply. For example, an attorney
could not be required to submit to a medical
examination or inquiry just because her leg
had been amputated. The essential functions
of an attorney’s job do not require use of both
legs; therefore such an inquiry would not be
job related. An employer may require a ware-
house laborer, whose back impairment affects
the ability to lift, to be examined by an ortho-
pedist, but may not require this employee to
submit to an HIV test where the test is not
related to either the essential functions of
his/her job or to his/her impairment.

(c) An employer may seek fitness-for-
duty certification only with regard to the
particular health condition that caused the
employee’s need for FMLA leave. The certifi-
cation itself need only be a simple statement
of an employee’s ability to return to work.
A health care provider employed by the em-
ployer may contact the employee’s health care
provider with the employee’s permission,
for purposes of clarification of the employee’s
fitness to return to work. No additional in-
formation may be acquired, and clarification
may be requested only for the serious health
condition for which FMLA leave was taken.
The employer may not delay the employee’s
return to work while contact with the health
care provider is being made.

(d) The cost of the certification shall be
borne by the employee and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

(e) The notice that employers are required
to give to each employee giving notice of the
need for FMLA leave regarding their FMLA
rights and obligations (see § 825.301) shall
advise the employee if the employer will re-
quire fitness-for-duty certification to return
to work. If the employer has a handbook
explaining employment policies and benefits,
the handbook should explain the employer’s
general policy regarding any requirement for
fitness-for-duty certification to return to work.
Specific notice shall also be given to any em-
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ployee from whom fitness-for-duty certifica-
tion will be required either at the time notice
of the need for leave is given or immediately
after leave commences and the employer
is advised of the medical circumstances re-
quiring the leave, unless the employee’s
condition changes from one that did not
previously require certification pursuant to
the employer’s practice or policy. No second
or third fitness-for-duty certification may be
required.

(f) An employer may delay restoration to
employment until an employee submits a
required fitness-for-duty certification unless
the employer has failed to provide the notices
required in paragraph (e) of this section.

(g) An employer is not entitled to cer-
tification of fitness to return to duty when
the employee takes intermittent leave as de-
scribed in § 825.203.

(h) When an employee is unable to return
to work after FMLA leave because of the
continuation, recurrence, or onset of the em-
ployee’s or family member’s serious health
condition, thereby preventing the employer
from recovering its share of health benefit
premium payments made on the employee’s
behalf during a period of unpaid FMLA leave,
the employer may require medical certifica-
tion of the employee’s or the family member’s
serious health condition. (See § 825.213(a)(3).)
The cost of the certification shall be borne by
the employee and the employee is not entitled
to be paid for the time or travel costs spent in
acquiring the certification.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.311 — What happens if an employee
fails to satisfy the medical certification
and/or recertification requirements?

(a) In the case of foreseeable leave, an
employer may delay the taking of FMLA
leave to an employee who fails to provide
timely certification after being requested by
the employer to furnish such certification
(i.e., within 15 calendar days, if practicable),
until the required certification is provided.

(b) When the need for leave is not fore-
seeable, or in the case of recertification, an
employee must provide certification (or re-
certification) within the time frame requested
by the employer (which must allow at least
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15 days after the employer’s request) or as
soon as reasonably possible under the par-
ticular facts and circumstances. In the case
of a medical emergency, it may not be practi-
cable for an employee to provide the required
certification within 15 calendar days. If an
employee fails to provide a medical certifi-
cation within a reasonable time under the
pertinent circumstances, the employer may
delay the employee’s continuation of FMLA
leave. If the employee never produces the cer-
tification, the leave is not FMLA leave.

(c) When requested by the employer
pursuant to a uniformly applied policy for
similarly-situated employees, the employee
must provide medical certification at the time
the employee seeks reinstatement at the
end of FMLA leave taken for the employee’s
serious health condition, that the employee
is fit for duty and able to return to work
(see § 825.310(a)) if the employer has pro-
vided the required notice (see § 825.301(c);
the employer may delay restoration until
the certification is provided. In this situa-
tion, unless the employee provides either a
fitness-for-duty certification or a new medi-
cal certification for a serious health condi-
tion at the time FMLA leave is concluded,
the employee may be terminated. See also
§ 825.213(a)(3).

§ 825.312 — Under what circumstances may
a covered employer refuse to provide
FMLA leave or reinstatement to eligible
employees?

(a) If an employee fails to give timely ad-
vance notice when the need for FMLA leave
is foreseeable, the employer may delay the
taking of FMLA leave until 30 days after the
date the employee provides notice to the
employer of the need for FMLA leave. (See
§ 825.302.)

(b) If an employee fails to provide in a
timely manner a requested medical certifica-
tion to substantiate the need for FMLA leave
due to a serious health condition, an employer
may delay continuation of FMLA leave until
an employee submits the certificate. (See
8§ 825.305 and 825.311.) If the employee
never produces the certification, the leave is
not FMLA leave.

(c) If an employee fails to provide a re-
quested fitness-for-duty certification to return

136

to work, an employer may delay restoration
until the employee submits the certificate.
(See §§ 825.310 and 825.311.)

(d) An employee has no greater right to
reinstatement or to other benefits and condi-
tions of employment than if the employee had
been continuously employed during the FMLA
leave period. Thus, an employee’s rights to
continued leave, maintenance of health ben-
efits, and restoration cease under FMLA if and
when the employment relationship terminates
(e.g., layoff), unless that relationship contin-
ues, for example, by the employee remaining
on paid FMLA leave. If the employee is re-
called or otherwise re-employed, an eligible
employee is immediately entitled to further
FMLA leave for an FMLA-qualifying reason.
An employer must be able to show, when
an employee requests restoration, that the
employee would not otherwise have been
employed if leave had not been taken in
order to deny restoration to employment. (See
§ 825.216.)

(e) An employer may require an employee
on FMLA leave to report periodically on the
employee’s status and intention to return to
work. (See § 825.309.) If an employee
unequivocally advises the employer either
before or during the taking of leave that the
employee does not intend to return to work,
and the employment relationship is termi-
nated, the employee’s entitlement to contin-
ued leave, maintenance of health benefits,
and restoration ceases unless the employment
relationship continues, for example, by the
employee remaining on paid leave. An em-
ployee may not be required to take more leave
than necessary to address the circumstances
for which leave was taken. If the employee is
able to return to work earlier than anticipated,
the employee shall provide the employer
two business days notice where feasible; the
employer is required to restore the employee
once such notice is given, or where such prior
notice was not feasible.

(f) An employer may deny restoration to
employment, but not the taking of FMLA leave
and the maintenance of health benefits, to
an eligible employee only under the terms
of the “key employee” exemption. Denial of
reinstatement must be necessary to prevent
“substantial and grievous economic injury”
to the employer’s operations. The employer



must notify the employee of the employee’s
status as a “key employee” and of the em-
ployer’s intent to deny reinstatement on that
basis when the employer makes these deter-
minations. Ifleave has started, the employee
must be given a reasonable opportunity to
return to work after being so notified. (See
§ 825.219.)

(g) An employee who fraudulently obtains
FMLA leave from an employer is not protected
by FMLA'’s job restoration or maintenance of
health benefits provisions.

(h) If the employer has a uniformly-
applied policy governing outside or sup-
plemental employment, such a policy may
continue to apply to an employee while on
FMLA leave. An employer which does not
have such a policy may not deny benefits to
which an employee is entitled under FMLA
on this basis unless the FMLA leave was
fraudulently obtained as in paragraph (g) of
this section.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

IV. Subpart D — What Enforcement
Mechanisms Does FMLA Provide?

§ 825.400 — What can employees do who
believe that their rights under FMLA
have been violated?

(a) The employee has the choice of:

(1) Filing, or having another person file
on his or her behalf, a complaint with the
Secretary of Labor, or

(2) Filing a private lawsuit pursuant to
section 107 of FMLA.

(b) If the employee files a private lawsuit,
it must be filed within two years after the last
action which the employee contends was in
violation of the Act, or three years if the vio-
lation was willful.

(c) If an employer has violated one or more
provisions of FMLA, and if justified by the
facts of a particular case, an employee may
receive one or more of the following: wages,
employment benefits, or other compensation
denied or lost to such employee by reason of
the violation; or, where no such tangible loss
has occurred, such as when FMLA leave was
unlawfully denied, any actual monetary loss
sustained by the employee as a direct result
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of the violation, such as the cost of providing
care, up to a sum equal to 12 weeks of wages
for the employee. In addition, the employee
may be entitled to interest on such sum, cal-
culated at the prevailing rate. An amount
equalling the preceding sums may also be
awarded as liquidated damages unless such
amount is reduced by the court because the
violation was in good faith and the employer
had reasonable grounds for believing the
employer had not violated the Act. When
appropriate, the employee may also obtain
appropriate equitable relief, such as employ-
ment, reinstatement and promotion. When
the employer is found in violation, the em-
ployee may recover a reasonable attorney’s
fee, reasonable expert witness fees, and other
costs of the action from the employer in ad-
dition to any judgment awarded by the court.

§ 825.401 — Where may an employee file a
complaint of FMLA violations with the
Federal government?

(@) A complaint may be filed in person, by
mail or by telephone, with the Wage and Hour
Division, Employment Standards Administra-
tion, U.S. Department of Labor. A complaint
may be filed at any local office of the Wage
and Hour Division; the address and telephone
number of local offices may be found in tele-
phone directories.

(b) A complaint filed with the Secretary of
Labor should be filed within a reasonable time
of when the employee discovers that his or
her FMLA rights have been violated. In no
event may a complaint be filed more than two
years after the action which is alleged to be a
violation of FMLA occurred, or three years in
the case of a willful violation.

(¢) No particular form of complaint is
required, except that a complaint must be re-
duced to writing and should include a full
statement of the acts and/or omissions, with
pertinent dates, which are believed to consti-
tute the violation.

§ 825.402 — How is an employer notified of
a violation of the posting requirement?

Section 825.300 describes the require-
ments for covered employers to post a notice
for employees that explains the Act’s provi-
sions. If a representative of the Department
of Labor determines that an employer has
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committed a willful violation of this posting
requirement, and that the imposition of a civil
money penalty for such violation is appropri-
ate, the representative may issue and serve a
notice of penalty on such employer in person
or by certified mail. Where service by certi-
fied mail is not accepted, notice shall be
deemed received on the date of attempted
delivery. Where service is not accepted, the
notice may be served by regular mail.

§ 825.403 — How may an employer appeal
the assessment of a penalty for willful
violation of the posting requirement?

(@) An employer may obtain a review of
the assessment of penalty from the Wage and
Hour Regional Administrator for the region
in which the alleged violation(s) occurred. If
the employer does not seek such a review or
fails to do so in a timely manner, the notice of
the penalty constitutes the final ruling of the
Secretary of Labor.

(b) To obtain review, an employer may file
a petition with the Wage and Hour Regional
Administrator for the region in which the
alleged violations occurred. No particular
form of petition for review is required, except
that the petition must be in writing, should
contain the legal and factual bases for the
petition, and must be mailed to the Regional
Administrator within 15 days of receipt of the
notice of penalty. The employer may request
an oral hearing which may be conducted by
telephone.

(c) The decision of the Regional Admin-
istrator constitutes the final order of the
Secretary.

§ 825.404 — What are the consequences
of an employer not paying the penalty
assessment after a final order is issued?

The Regional Administrator may seek to
recover the unpaid penalty pursuant to the
Debt Collection Act (DCA), 31 U.S.C. 3711
et seq., and, in addition to seeking recovery
of the unpaid final order, may seek interest
and penalties as provided under the DCA.
The final order may also be referred to the
Solicitor of Labor for collection. The Secre-
tary may file suit in any court of competent
jurisdiction to recover the monies due as a
result of the unpaid final order, interest, and
penalties.
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V. Subpart E, What Records Must Be
Kept to Comply With the FMLA?

§ 825.500 — What records must an employer
keep to comply with the FMLA?

(a) FMLA provides that covered employ-
ers shall make, keep, and preserve records
pertaining to their obligations under the Act
in accordance with the recordkeeping require-
ments of section 11(c) of the Fair Labor Stan-
dards Act (FLSA) and in accordance with these
regulations. FMLA also restricts the author-
ity of the Department of Labor to require any
employer or plan, fund or program to submit
books or records more than once during any
12-month period unless the Department has
reasonable cause to believe a violation of the
FMLA exists or the DOL is investigating a
complaint. These regulations establish no re-
quirement for the submission of any records
unless specifically requested by a Departmen-
tal official.

(b) Form of records. No particular order
or form of records is required. These regula-
tions establish no requirement that any em-
ployer revise its computerized payroll or per-
sonnel records systems to comply. However,
employers must keep the records specified
by these regulations for no less than three
years and make them available for inspec-
tion, copying, and transcription by repre-
sentatives of the Department of Labor upon
request. The records may be maintained and
preserved on microfilm or other basic source
document of an automated data processing
memory provided that adequate projection or
viewing equipment is available, that the re-
productions are clear and identifiable by date
or pay period, and that extensions or tran-
scriptions of the information required herein
can be and are made available upon request.
Records kept in computer form must be made
available for transcription or copying.

(c) Items required. Covered employers
who have eligible employees must maintain
records that must disclose the following:

(1) Basic payroll and identifying employee
data, including name, address, and occupa-
tion; rate or basis of pay and terms of com-
pensation; daily and weekly hours worked per
pay period; additions to or deductions from
wages; and total compensation paid.



(2) Dates FMLA leave is taken by FMLA
eligible employees (e.g., available from time
records, requests for leave, etc., if so desig-
nated). Leave must be designated in records
as FMLA leave; leave so designated may not
include leave required under State law or an
employer plan which is not also covered by
FMLA.

(3) If FMLA leave is taken by eligible
employees in increments of less than one
full day, the hours of the leave.

(4) Copies of employee notices of leave
furnished to the employer under FMLA, if
in writing, and copies of all general and spe-
cific written notices given to employees as
required under FMLA and these regulations
(see § 825.301(b)). Copies may be maintained
in employee personnel files.

(5) Any documents (including written
and electronic records) describing employee
benefits or employer policies and practices
regarding the taking of paid and unpaid
leaves.

(6) Premium payments of employee
benefits.

(7) Records of any dispute between the
employer and an eligible employee regarding
designation of leave as FMLA leave, includ-
ing any written statement from the employer
or employee of the reasons for the designa-
tion and for the disagreement.

(d) Covered employers with no eligible
employees must maintain the records set
forth in paragraph (c)(1) above.

(e) Covered employers in a joint employ-
ment situation (see § 825.106) must keep all
the records required by paragraph (c) of this
section with respect to any primary employ-
ees, and must keep the records required by
paragraph (c)(1) with respect to any second-
ary employees.

(f) If FMLA-eligible employees are not sub-
ject to FLSA’s recordkeeping regulations for
purposes of minimum wage or overtime com-
pliance (i.e., not covered by or exempt from
FLSA), an employer need not keep a record of
actual hours worked (as otherwise required
under FLSA, 29 CFR 516.2(a)(7)), provided
that:

(1) eligibility for FMLA leave is presumed
for any employee who has been employed for
at least 12 months; and
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(2) with respect to employees who take
FMLA leave intermittently or on a reduced
leave schedule, the employer and employee
agree on the employee’s normal schedule or
average hours worked each week and reduce
their agreement to a written record main-
tained in accordance with paragraph (b) of
this section.

(g) Records and documents relating to
medical certifications, recertifications or medi-
cal histories of employees or employees’ fam-
ily members, created for purposes of FMLA,
shall be maintained as confidential medical
records in separate files/records from the
usual personnel files, and if ADA is also ap-
plicable, such records shall be maintained
in conformance with ADA confidentiality
requirements (see 29 CFR § 1630.14(c)(1)),
except that:

(1) Supervisors and managers may be
informed regarding necessary restrictions on
the work or duties of an employee and nec-
essary accommodations;

(2) First aid and safety personnel may be
informed (when appropriate) if the employee’s
physical or medical condition might require
emergency treatment; and

(3) Government officials investigating
compliance with FMLA (or other pertinent law)
shall be provided relevant information upon
request.

(Approved by the Office of Management
and Budget under control number 1215-
0181.)

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

VI. Subpart F, What Special Rules
Apply to Employees of Schools?

§ 825.600 — To whom do the special rules
apply?

(a) Certain special rules apply to employ-
ees of “local educational agencies,” includ-
ing public school boards and elementary
and secondary schools under their jurisdic-
tion, and private elementary and secondary
schools. The special rules do not apply to
other kinds of educational institutions, such
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as colleges and universities, trade schools,
and preschools.

(b) Educational institutions are covered
by FMLA (and these special rules) and the
Act’s 50-employee coverage test does not ap-
ply. The usual requirements for employees
to be “eligible” do apply, however, includ-
ing employment at a worksite where at least
50 employees are employed within 75 miles.
For example, employees of a rural school
would not be eligible for FMLA leave if the
school has fewer than 50 employees and there
are no other schools under the jurisdiction of
the same employer (usually, a school board)
within 75 miles.

(c) The special rules affect the taking
of intermittent leave or leave on a reduced
leave schedule, or leave near the end of an
academic term (semester), by instructional
employees. “Instructional employees” are
those whose principal function is to teach and
instruct students in a class, a small group,
or an individual setting. This term includes
not only teachers, but also athletic coaches,
driving instructors, and special education
assistants such as signers for the hearing
impaired. It does not include, and the special
rules do not apply to, teacher assistants or
aides who do not have as their principal job
actual teaching or instructing, nor does it
include auxiliary personnel such as counse-
lors, psychologists, or curriculum specialists.
It also does not include cafeteria workers,
maintenance workers, or bus drivers.

(d) Special rules which apply to restora-
tion to an equivalent position apply to all
employees of local educational agencies.

§ 825.601 — What limitations apply to the
taking of intermittent leave or leave on
a reduced leave schedule?

(a) Leave taken for a period that ends with
the school year and begins the next semester
is leave taken consecutively rather than in-
termittently. The period during the summer
vacation when the employee would not have
been required to report for duty is not counted
against the employee’s FMLA leave entitle-
ment. An instructional employee who is on
FMLA leave at the end of the school year must
be provided with any benefits over the sum-
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mer vacation that employees would normally
receive if they had been working at the end of
the school year.

(1) If an eligible instructional employee
needs intermittent leave or leave on a reduced
leave schedule to care for a family member,
or for the employee’s own serious health con-
dition, which is foreseeable based on planned
medical treatment, and the employee would
be on leave for more than 20 percent of the
total number of working days over the period
the leave would extend, the employer may
require the employee to choose either to:

(i) Take leave for a period or periods of
a particular duration, not greater than the
duration of the planned treatment; or

(ii) Transfer temporarily to an available
alternative position for which the employee
is qualified, which has equivalent pay and
benefits and which better accommodates
recurring periods of leave than does the
employee’s regular position.

(2) These rules apply only to a leave in-
volving more than 20 percent of the working
days during the period over which the leave
extends. For example, if an instructional
employee who normally works five days each
week needs to take two days of FMLA leave
per week over a period of several weeks, the
special rules would apply. Employees taking
leave which constitutes 20 percent or less
of the working days during the leave period
would not be subject to transfer to an al-
ternative position. “Periods of a particular
duration” means a block, or blocks, of time
beginning no earlier than the first day for
which leave is needed and ending no later
than the last day on which leave is needed,
and may include one uninterrupted period
of leave.

(b) If an instructional employee does not
give required notice of foreseeable FMLA leave
(see § 825.302) to be taken intermittently or
on a reduced leave schedule, the employer
may require the employee to take leave of a
particular duration, or to transfer temporarily
to an alternative position. Alternatively, the
employer may require the employee to delay
the taking of leave until the notice provision
is met. See § 825.207(h).



§ 825.602 — What limitations apply to the
taking of leave near the end of an
academic term?

(a) There are also different rules for in-
structional employees who begin leave more
than five weeks before the end of a term, less
than five weeks before the end of a term, and
less than three weeks before the end of a term.
Regular rules apply except in circumstances
when:

(1) An instructional employee begins leave
more than five weeks before the end of a term.
The employer may require the employee to
continue taking leave until the end of the term
if—

(i) The leave will last at least three weeks,
and

(ii) The employee would return to work
during the three-week period before the end
of the term.

(2) The employee begins leave for a pur-
pose other than the employee’s own serious
health condition during the five-week period
before the end of a term. The employer may
require the employee to continue taking leave
until the end of the term if—

(i) The leave will last more than two weeks,
and

(ii) The employee would return to work
during the two-week period before the end of
the term.

(3) The employee begins leave for a pur-
pose other than the employee’s own serious
health condition during the three-week
period before the end of a term, and the
leave will last more than five working days.
The employer may require the employee to
continue taking leave until the end of the
term.

(b) For purposes of these provisions,
“academic term” means the school semester,
which typically ends near the end of the cal-
endar year and the end of spring each school
year. In no case may a school have more than
two academic terms or semesters each year
for purposes of FMLA. An example of leave
falling within these provisions would be where
an employee plans two weeks of leave to care
for a family member which will begin three
weeks before the end of the term. In that sit-
uation, the employer could require the em-
ployee to stay out on leave until the end of
the term.
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§ 825.603 — Is all leave taken during
“periods of a particular duration”
counted against the FMLA leave
entitlement?

(@) If an employee chooses to take leave
for “periods of a particular duration” in the
case of intermittent or reduced schedule
leave, the entire period of leave taken will
count as FMLA leave.

(b) In the case of an employee who is
required to take leave until the end of an
academic term, only the period of leave until
the employee is ready and able to return to
work shall be charged against the employee’s
FMLA leave entitlement. The employer has
the option not to require the employee to stay
on leave until the end of the school term.
Therefore, any additional leave required by
the employer to the end of the school term
is not counted as FMLA leave; however, the
employer shall be required to maintain the
employee’s group health insurance and re-
store the employee to the same or equivalent
job including other benefits at the conclusion
of the leave.

§ 825.604 — What special rules apply to
restoration to “an equivalent position?”

The determination of how an employee is
to be restored to “an equivalent position” upon
return from FMLA leave will be made on the
basis of “established school board policies and
practices, private school policies and prac-
tices, and collective bargaining agreements.”
The “established policies” and collective bar-
gaining agreements used as a basis for resto-
ration must be in writing, must be made
known to the employee prior to the taking
of FMLA leave, and must clearly explain the
employee’s restoration rights upon return
from leave. Any established policy which is
used as the basis for restoration of an em-
ployee to “an equivalent position” must pro-
vide substantially the same protections as
provided in the Act for reinstated employees.
See § 825.215. In other words, the policy or
collective bargaining agreement must provide
for restoration to an “equivalent position” with
equivalent employment benefits, pay, and
other terms and conditions of employment.
For example, an employee may not be restored
to a position requiring additional licensure
or certification.
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VIl. Subpart G, How Do Other Laws,
Employer Practices, and Collective
Bargaining Agreements Affect
Employee Rights Under FMLA?

§ 825.700 — What if an employer provides
more generous benefits than required by
FMLA?

(a) An employer must observe any employ-
ment benefit program or plan that provides
greater family or medical leave rights to
employees than the rights established by
the FMLA. Conversely, the rights established
by the Act may not be diminished by any
employment benefit program or plan. For ex-
ample, a provision of a CBA which provides
for reinstatement to a position that is not
equivalent because of seniority (e.g., provides
lesser pay) is superseded by FMLA. If an em-
ployer provides greater unpaid family leave
rights than are afforded by FMLA, the em-
ployer is not required to extend additional
rights afforded by FMLA, such as mainte-
nance of health benefits (other than through
COBRA), to the additional leave period not
covered by FMLA. If an employee takes paid
or unpaid leave and the employer does not
designate the leave as FMLA leave, the leave
taken does not count against an employee’s
FMLA entitlement.

(b) Nothing in this Act prevents an em-
ployer from amending existing leave and
employee benefit programs, provided they
comply with FMLA. However, nothing in
the Act is intended to discourage employers
from adopting or retaining more generous
leave policies.

(c)(1) The Act does not apply to employ-
ees under a collective bargaining agreement
(CBA) in effect on August 5, 1993, until Feb-
ruary 5, 1994, or the date the agreement ter-
minates (i.e., its expiration date), whichever
is earlier. Thus, if the CBA contains family or
medical leave benefits, whether greater or less
than those under the Act, such benefits are
not disturbed until the Act’s provisions begin
to apply to employees under that agreement.
A CBA which provides no family or medical
leave rights also continues in effect. For CBAs
subject to the Railway Labor Act and other
CBAs which do not have an expiration date
for the general terms, but which may be
reopened at specified times, e.g., to amend
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wages and benefits, the first time the agree-
ment is amended after August 5, 1993, shall
be considered the termination date of the
CBA, and the effective date for FMLA.

(2) As discussed in § 825.102(b), the pe-
riod prior to the Act’s delayed effective date
must be considered in determining employer
coverage and employee eligibility for FMLA
leave.

§ 825.701 — Do State laws providing family
and medical leave still apply?

(a) Nothing in FMLA supersedes any
provision of State or local law that provides
greater family or medical leave rights than
those provided by FMLA. The Department of
Labor will not, however, enforce State family
or medical leave laws, and States may not
enforce the FMLA. Employees are not required
to designate whether the leave they are tak-
ing is FMLA leave or leave under State law,
and an employer must comply with the ap-
propriate (applicable) provisions of both. An
employer covered by one law and not the other
has to comply only with the law under which
it is covered. Similarly, an employee eligible
under only one law must receive benefits in
accordance with that law. If leave qualifies
for FMLA leave and leave under State law,
the leave used counts against the employee’s
entitlement under both laws. Examples of
the interaction between FMLA and State laws
include:

(1) If State law provides 16 weeks of
leave entitlement over two years, an employee
would be entitled to take 16 weeks one year
under State law and 12 weeks the next year
under FMLA. Health benefits maintenance
under FMLA would be applicable only to the
first 12 weeks of leave entitlement each year.
If the employee took 12 weeks the first year,
the employee would be entitled to a maximum
of 12 weeks the second year under FMLA (not
16 weeks). An employee would not be entitled
to 28 weeks in one year.

(2) If State law provides half-pay for
employees temporarily disabled because of
pregnancy for six weeks, the employee would
be entitled to an additional six weeks of
unpaid FMLA leave (or accrued paid leave).

(3) A shorter notice period under State law
must be allowed by the employer unless an
employer has already provided, or the em-



ployee is requesting, more leave than required
under State law.

(4) If State law provides for only one medi-
cal certification, no additional certifications
may be required by the employer unless the
employer has already provided, or the em-
ployee is requesting, more leave than required
under State law.

(5) If State law provides six weeks of
leave, which may include leave to care for a
seriously-ill grandparent or a “spouse equiva-
lent,” and leave was used for that purpose,
the employee is still entitled to 12 weeks of
FMLA leave, as the leave used was provided
for a purpose not covered by FMLA. If FMLA
leave is used first for a purpose also provided
under State law, and State leave has thereby
been exhausted, the employer would not be
required to provide additional leave to care
for the grandparent or “spouse equivalent.”

(6) If State law prohibits mandatory leave
beyond the actual period of pregnancy dis-
ability, an instructional employee of an edu-
cational agency subject to special FMLA rules
may not be required to remain on leave until
the end of the academic term, as permitted
by FMLA under certain circumstances. (See
Subpart F of this part.)

§ 825.702 — How does FMLA affect Federal
and State anti-discrimination laws?

(@) Nothing in FMLA modifies or affects
any Federal or State law prohibiting discrimi-
nation on the basis of race, religion, color,
national origin, sex, age, or disability (e.g.,
Title VII of the Civil Rights Act of 1964, as
amended by the Pregnancy Discrimination
Act). FMLA’s legislative history explains that
FMLA is “not intended to modify or affect
the Rehabilitation Act of 1973, as amended,
the regulations concerning employment which
have been promulgated pursuant to that stat-
ute, or the Americans with Disabilities Act of
1990, or the regulations issued under that
act. Thus, the leave provisions of the [FMLA]
are wholly distinct from the reasonable ac-
commodation obligations of employers cov-
ered under the [ADA], employers who receive
Federal financial assistance, employers who
contract with the Federal government, or the
Federal government itself. The purpose of the
FMLA is to make leave available to eligible
employees and employers within its cover-
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age, and not to limit already existing rights
and protection.” S. Rep. No. 3, 103d Cong.,
1st Sess. 38 (1993). An employer must there-
fore provide leave under whichever statutory
provision provides the greater rights to em-
ployees. When an employer violates both
FMLA and a discrimination law, an employee
may be able to recover under either or both
statutes (double relief may not be awarded
for the same loss; when remedies coincide a
claimant may be allowed to utilize whichever
avenue of relief is desired (Laffey v. Northwest
Airlines, Inc., 567 F.2d 429, 445 (D.C. Cir.
1976), cert. denied, 434 U.S. 1086 (1978))).

(b) If an employee is a qualified individual
with a disability within the meaning of the
Americans with Disabilities Act (ADA), the
employer must make reasonable accom-
modations, etc., barring undue hardship, in
accordance with the ADA. At the same time,
the employer must afford an employee his
or her FMLA rights. ADA’s “disability” and
FMLA’s “serious health condition” are dif-
ferent concepts, and must be analyzed sepa-
rately. FMLA entitles eligible employees to
12 weeks of leave in any 12-month period,
whereas the ADA allows an indeterminate
amount of leave, barring undue hardship, as
areasonable accommodation. FMLA requires
employers to maintain employees’ group
health plan coverage during FMLA leave on
the same conditions as coverage would have
been provided if the employee had been con-
tinuously employed during the leave period,
whereas ADA does not require maintenance
of health insurance unless other employees
receive health insurance during leave under
the same circumstances.

(c)(1) A reasonable accommodation under
the ADA might be accomplished by providing
an individual with a disability with a part-
time job with no health benefits, assuming
the employer did not ordinarily provide health
insurance for part-time employees. However,
FMLA would permit an employee to work a
reduced leave schedule until the equivalent
of 12 workweeks of leave were used, with
group health benefits maintained during this
period. FMLA permits an employer to tempo-
rarily transfer an employee who is taking leave
intermittently or on a reduced leave sched-
ule to an alternative position, whereas the
ADA allows an accommodation of reassign-
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ment to an equivalent, vacant position only if
the employee cannot perform the essential
functions of the employee’s present position
and an accommodation is not possible in the
employee’s present position, or an accom-
modation in the employee’s present position
would cause an undue hardship. The ex-
amples in the following paragraphs of this
section demonstrate how the two laws would
interact with respect to a qualified individual
with a disability.

(2) A qualified individual with a disability
who is also an “eligible employee” entitled to
FMLA leave requests 10 weeks of medical
leave as a reasonable accommodation, which
the employer grants because it is not an un-
due hardship. The employer advises the
employee that the 10 weeks of leave is also
being designated as FMLA leave and will count
towards the employee’s FMLA leave entitle-
ment. This designation does not prevent the
parties from also treating the leave as a rea-
sonable accommodation and reinstating the
employee into the same job, as required by
the ADA, rather than an equivalent position
under FMLA, if that is the greater right avail-
able to the employee. At the same time, the
employee would be entitled under FMLA to
have the employer maintain group health
plan coverage during the leave, as that re-
quirement provides the greater right to the
employee.

(3) If the same employee needed to work
part-time (a reduced leave schedule) after re-
turning to his or her same job, the employee
would still be entitled under FMLA to have
group health plan coverage maintained for
the remainder of the two-week equivalent of
FMLA leave entitlement, notwithstanding an
employer policy that part-time employees do
not receive health insurance. This employee
would be entitled under the ADA to reason-
able accommodations to enable the employee
to perform the essential functions of the
part-time position. In addition, because the
employee is working a part-time schedule as
a reasonable accommodation, the employee
would be shielded from FMLA’s provision
for temporary assignment to a different al-
ternative position. Once the employee has
exhausted his or her remaining FMLA leave
entitlement while working the reduced (part-
time) schedule, if the employee is a qualified
individual with a disability, and if the em-
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ployee is unable to return to the same full-
time position at that time, the employee might
continue to work part-time as a reasonable
accommodation, barring undue hardship; the
employee would then be entitled to only those
employment benefits ordinarily provided by
the employer to part-time employees.

(4) At the end of the FMLA leave entitle-
ment, an employer is required under FMLA
to reinstate the employee in the same or an
equivalent position, with equivalent pay and
benefits, to that which the employee held
when leave commenced. The employer’'s FMLA
obligations would be satisfied if the employer
offered the employee an equivalent full-time
position. If the employee were unable to
perform the essential functions of that equiv-
alent position even with reasonable accom-
modation, because of a disability, the ADA
may require the employer to make a reason-
able accommodation at that time by allowing
the employee to work part-time or by reas-
signing the employee to a vacant position,
barring undue hardship.

(d)(1) If FMLA entitles an employee to
leave, an employer may not, in lieu of FMLA
leave entitlement, require an employee to
take a job with a reasonable accommodation.
However, ADA may require that an employer
offer an employee the opportunity to take
such a position. An employer may not change
the essential functions of the job in order to
deny FMLA leave. See § 825.220(b).

(2) An employee may be on a workers’
compensation absence due to an on-the-job
injury or illness which also qualifies as a
serious health condition under FMLA. The
workers’ compensation absence and FMLA
leave may run concurrently (subject to proper
notice and designation by the employer).
At some point the health care provider pro-
viding medical care pursuant to the workers’
compensation injury may certify the employee
is able to return to work in a “light duty” po-
sition. If the employer offers such a position,
the employee is permitted but not required
to accept the position (see § 825.220(d)). As
a result, the employee may no longer qualify
for payments from the workers’ compensa-
tion benefit plan, but the employee is entitled
to continue on unpaid FMLA leave either
until the employee is able to return to the
same or equivalent job the employee left or
until the 12-week FMLA leave entitlement



is exhausted. See § 825.207(d)(2). If the
employee returning from the workers’ com-
pensation injury is a qualified individual with
a disability, he or she will have rights under
the ADA.

(e) If an employer requires certifications
of an employee’s fitness for duty to return
to work, as permitted by FMLA under a uni-
form policy, it must comply with the ADA
requirement that a fitness for duty physical
be job-related and consistent with business
necessity.

(f) Under Title VII of the Civil Rights Act
of 1964, as amended by the Pregnancy Dis-
crimination Act, an employer should provide
the same benefits for women who are preg-
nant as the employer provides to other em-
ployees with short-term disabilities. Because
Title VII does not require employees to be
employed for a certain period of time to be
protected, an employee employed for less than
12 months by the employer (and, therefore,
not an “eligible” employee under FMLA) may
not be denied maternity leave if the employer
normally provides short-term disability ben-
efits to employees with the same tenure who
are experiencing other short-term disabilities.

(g) For further information on Federal
antidiscrimination laws, including Title VII
and the ADA, individuals are encouraged to
contact the nearest office of the U.S. Equal
Employment Opportunity Commission.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

VIil. Subpart H, Definitions

§ 825.800 — Definitions.
For purposes of this part:

Act or FMLA means the Family and Medi-
cal Leave Act of 1993, Public Law 103-3 (Feb-
ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601
et seq.)

ADA means the Americans With Disabili-
ties Act (42 USC 12101 et seq.)

Administrator means the Administrator
of the Wage and Hour Division, Employment
Standards Administration, U.S. Department
of Labor, and includes any official of the Wage
and Hour Division authorized to perform any
of the functions of the Administrator under
this part.
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COBRA means the continuation coverage
requirements of Title X of the Consolidated
Omnibus Budget Reconciliation Act of 1986,
As Amended (Pub.L. 99-272, title X, section
10002; 100 Stat 227; 29 U.S.C. 1161-1168).

Commerce and industry or activity
affecting commerce mean any activity, busi-
ness, or industry in commerce or in which
a labor dispute would hinder or obstruct
commerce or the free flow of commerce, and
include “commerce” and any “industry affect-
ing commerce” as defined in sections 501(1)
and 501(3) of the Labor Management Rela-
tions Act of 1947, 29 U.S.C. 142(1) and (3).

Continuing treatment means: A serious
health condition involving continuing treat-
ment by a health care provider includes any
one or more of the following:

(1) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health con-
dition, treatment therefor, or recovery there-
from) of more than three consecutive calen-
dar days, and any subsequent treatment or
period of incapacity relating to the same con-
dition, that also involves:

(i) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of health
care services (e.g., physical therapist) under
orders of, or on referral by, a health care
provider; or

(ii) Treatment by a health care provider
on at least one occasion which results in a
regimen of continuing treatment under the
supervision of the health care provider.

(2) Any period of incapacity due to preg-
nancy, or for prenatal care.

(3) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(i) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct supervision
of a health care provider;

(ii) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and
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(iii) May cause episodic rather than a
continuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(4) A period of incapacity which is per-
manent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health care
provider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of a
disease.

(5) Any period of absence to receive mul-
tiple treatments (including any period of
recovery therefrom) by a health care provider
or by a provider of health care services
under orders of, or on referral by, a health
care provider, either for restorative surgery
after an accident or other injury, or for a con-
dition that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical in-
tervention or treatment, such as cancer (che-
motherapy, radiation, etc.), severe arthritis
(physical therapy), kidney disease (dialysis).

Eligible employee means:

(1) An employee who has been employed
for a total of at least 12 months by the em-
ployer on the date on which any FMLA leave
is to commence; and

(2) Who, on the date on which any FMLA
leave is to commence, has been employed for
at least 1,250 hours of service with such
employer during the previous 12-month pe-
riod; and

(3) Who is employed in any State of the
United States, the District of Columbia or any
Territories or possession of the United States.

(4) Excludes any Federal officer or em-
ployee covered under subchapter V of chap-
ter 63 of title 5, United States Code; and

(5) Excludes any employee of the U.S.
Senate or the U.S. House of Representatives
covered under title V of the FMLA; and

(6) Excludes any employee who is em-
ployed at a worksite at which the employer
employs fewer than 50 employees if the total
number of employees employed by that em-
ployer within 75 miles of that worksite is also
fewer than 50.
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(7) Excludes any employee employed in
any country other than the United States or
any Territory or possession of the United
States.

Employ means to suffer or permit to work.

Employee has the meaning given the
same term as defined in section 3(e) of the
Fair Labor Standards Act, 29 U.S.C. 203(e),
as follows:

(1) The term “employee” means any indi-
vidual employed by an employer;

(2) In the case of an individual employed
by a public agency, “employee” means—

(i) Any individual employed by the Gov-
ernment of the United States—

(A) As a civilian in the military depart-
ments (as defined in section 102 of Title 5,
United States Code),

(B) In any executive agency (as defined in
section 105 of Title 5, United States Code),
excluding any Federal officer or employee
covered under subchapter V of chapter 63 of
Title 5, United States Code,

(C) In any unit of the legislative or judicial
branch of the Government which has posi-
tions in the competitive service, excluding any
employee of the U.S. Senate or U.S. House of
Representatives who is covered under Title V
of FMLA,

(D) In a nonappropriated fund instrumen-
tality under the jurisdiction of the Armed
Forces, or

(ii) Any individual employed by the United
States Postal Service or the Postal Rate Com-
mission; and

(iii) Any individual employed by a State,
political subdivision of a State, or an inter-
state governmental agency, other than such
an individual —

(A) Who is not subject to the civil service
laws of the State, political subdivision, or
agency which employs the employee; and

(B) Who—

(1) Holds a public elective office of that
State, political subdivision, or agency,

(2) Is selected by the holder of such an
office to be a member of his personal staff,

(3) Is appointed by such an officeholder
to serve on a policymaking level,



(4) Is an immediate adviser to such an
officeholder with respect to the constitutional
or legal powers of the office of such office-
holder, or

(5) Is an employee in the legislative branch
or legislative body of that State, political sub-
division, or agency and is not employed by
the legislative library of such State, political
subdivision, or agency.

Employee employed in an instructional
capacity. See Teacher.

Employer means any person engaged
in commerce or in an industry or activity
affecting commerce who employs 50 or
more employees for each working day during
each of 20 or more calendar workweeks in
the current or preceding calendar year, and
includes—

(1) Any person who acts, directly or indi-
rectly, in the interest of an employer to any of
the employees of such employer;

(2) Any successor in interest of an em-
ployer; and

(3) Any public agency.

Employment benefits means all benefits
provided or made available to employees by
an employer, including group life insurance,
health insurance, disability insurance, sick
leave, annual leave, educational benefits, and
pensions, regardless of whether such benefits
are provided by a practice or written policy of
an employer or through an “employee benefit
plan” as defined in section 3(3) of the Em-
ployee Retirement Income Security Act of
1974, 29 U.S.C. 1002(3). The term does not
include non-employment related obligations
paid by employees through voluntary de-
ductions such as supplemental insurance
coverage. (See § 825.209(a)).

FLSA means the Fair Labor Standards Act
(29 U.S.C. 201 et seq.).

Group health plan means any plan of,
or contributed to by, an employer (including
a self-insured plan) to provide health care
(directly or otherwise) to the employer’s em-
ployees, former employees, or the families of
such employees or former employees. For
purposes of FMLA the term “group health
plan” shall not include an insurance program
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providing health coverage under which em-
ployees purchase individual policies from
insurers provided that:

(1) No contributions are made by the
employer;

(2) Participation in the program is com-
pletely voluntary for employees;

(3) The sole functions of the employer with
respect to the program are, without endors-
ing the program, to permit the insurer to
publicize the program to employees, to col-
lect premiums through payroll deductions
and to remit them to the insurer;

(4) The employer receives no consideration
in the form of cash or otherwise in connec-
tion with the program, other than reasonable
compensation, excluding any profit, for ad-
ministrative services actually rendered in
connection with payroll deduction; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

Health care provider means:

(1) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
by the State in which the doctor practices; or

(2) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiropractors
(limited to treatment consisting of manual
manipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law; and

(3) Nurse practitioners, nurse-midwives
and clinical social workers who are autho-
rized to practice under State law and who are
performing within the scope of their practice
as defined under State law; and

(4) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts.

(5) Any health care provider from whom
an employer or a group health plan’s ben-
efits manager will accept certification of the
existence of a serious health condition to
substantiate a claim for benefits.

(6) A health care provider as defined above
who practices in a country other than the
United States, who is licensed to practice in
accordance with the laws and regulations of
that country.
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“Incapable of self-care” means that the
individual requires active assistance or su-
pervision to provide daily self-care in several
of the “activities of daily living” (ADLSs) or “in-
strumental activities of daily living” (IADLSs).
Activities of daily living include adaptive ac-
tivities such as caring appropriately for one’s
grooming and hygiene, bathing, dressing and
eating. Instrumental activities of daily living
include cooking, cleaning, shopping, taking
public transportation, paying bills, main-
taining a residence, using telephones and
directories, using a post office, etc.

Instructional employee: See Teacher.

Intermittent leave means leave taken in
separate periods of time due to a single ill-
ness or injury, rather than for one continu-
ous period of time, and may include leave of
periods from an hour or more to several
weeks. Examples of intermittent leave would
include leave taken on an occasional basis
for medical appointments, or leave taken
several days at a time spread over a period of
six months, such as for chemotherapy.

Mental disability: See Physical or men-
tal disability.

Parent means the biological parent of an
employee or an individual who stands or stood
in loco parentis to an employee when the
employee was a child.

Person means an individual, partnership,
association, corporation, business trust,
legal representative, or any organized group
of persons, and includes a public agency for
purposes of this part.

Physical or mental disability means a
physical or mental impairment that substan-
tially limits one or more of the major life
activities of an individual. Regulations at
29 CFR Part 1630.2(h), (i), and (j), issued by
the Equal Employment Opportunity Commis-
sion under the Americans with Disabilities
Act (ADA), 42 U.S.C. 12101 et seq., define
these terms.

Public agency means the government of
the United States; the government of a State
or political subdivision thereof; any agency
of the United States (including the United
States Postal Service and Postal Rate Com-
mission), a State, or a political subdivision
of a State, or any interstate governmental
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agency. Under section 101(5)(B) of the Act, a
public agency is considered to be a “person”
engaged in commerce or in an industry or
activity affecting commerce within the mean-
ing of the Act.

Reduced leave schedule means a leave
schedule that reduces the usual number of
hours per workweek, or hours per workday,
of an employee.

Secretary means the Secretary of Labor
or authorized representative.

Serious health condition entitling an
employee to FMLA leave means:

(1) an illness, injury, impairment, or
physical or mental condition that involves:

(i) Inpatient care (i.e., an overnight stay)
in a hospital, hospice, or residential medical
care facility, including any period of inca-
pacity (for purposes of this section, defined
to mean inability to work, attend school or
perform other regular daily activities due to
the serious health condition, treatment there-
for, or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(ii) Continuing treatment by a health
care provider. A serious health condition in-
volving continuing treatment by a health care
provider includes:

(A) A period of incapacity (i.e., inability
to work, attend school or perform other regu-
lar daily activities due to the serious health
condition, treatment therefore, or recovery
therefrom) of more than three consecutive
calendar days, including any subsequent
treatment or period of incapacity relating to
the same condition, that also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of health
care services (e.g., physical therapist) under
orders of, or on referral by, a health care
provider; or

(2) Treatment by a health care provider
on at least one occasion which results in a
regimen of continuing treatment under the
supervision of the health care provider.

(B) Any period of incapacity due to preg-
nancy, or for prenatal care.



(C) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(1) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct supervision
of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(D) A period of incapacity which is per-
manent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(E) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical in-
tervention or treatment, such as cancer (che-
motherapy, radiation, etc.), severe arthritis
(physical therapy), kidney disease (dialysis).

(2) Treatment for purposes of paragraph
(1) of this definition includes (but is not lim-
ited to) examinations to determine if a seri-
ous health condition exists and evaluations
of the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (1)(ii)(A)(2) of this definition, a regimen
of continuing treatment includes, for example,
a course of prescription medication (e.g., an
antibiotic) or therapy requiring special equip-
ment to resolve or alleviate the health condi-
tion (e.g., oxygen). A regimen of continuing
treatment that includes the taking of over-
the-counter medications such as aspirin, an-
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tihistamines, or salves; or bed-rest, drinking
fluids, exercise, and other similar activities
that can be initiated without a visit to a health
care provider, is not, by itself, sufficient to
constitute a regimen of continuing treatment
for purposes of FMLA leave.

(3) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
“serious health conditions” unless inpatient
hospital care is required or unless compli-
cations develop. Ordinarily, unless com-
plications arise, the common cold, the flu, ear
aches, upset stomach minor, ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health con-
dition and do not qualify for FMLA leave.
Restorative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(4) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may only
be taken for treatment for substance abuse
by a health care provider or by a provider of
health care services on referral by a health
care provider. On the other hand, absence
because of the employee’s use of the sub-
stance, rather than for treatment, does not
qualify for FMLA leave.

(B) Absences attributable to incapacity
under paragraphs (1)(ii) (B) or (C) of this defi-
nition qualify for FMLA leave even though the
employee or the immediate family member
does not receive treatment from a health care
provider during the absence, and even if the
absence does not last more than three days.
For example, an employee with asthma may
be unable to report for work due to the onset
of an asthma attack or because the employee’s
health care provider has advised the employee
to stay home when the pollen count exceeds
a certain level. An employee who is pregnant
may be unable to report to work because of
severe morning sickness.



§ 825.800

Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in
loco parentis, who is under 18 years of age or
18 years of age or older and incapable of
self-care because of a mental or physical
disability.

Spouse means a husband or wife as
defined or recognized under State law for
purposes of marriage in the State where the
employee resides, including common law
marriage in States where it is recognized.

State means any State of the United
States or the District of Columbia or any
Territory or possession of the United States.
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Teacher (or employee employed in an
instructional capacity, or instructional
employee) means an employee employed
principally in an instructional capacity by
an educational agency or school whose
principal function is to teach and instruct
students in a class, a small group, or an
individual setting, and includes athletic
coaches, driving instructors, and special edu-
cation assistants such as signers for the
hearing impaired. The term does not include
teacher assistants or aides who do not have
as their principal function actual teaching
or instructing, nor auxiliary personnel such
as counselors, psychologists, curriculum
specialists, cafeteria workers, maintenance
workers, bus drivers, or other primarily non-
instructional employees.
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The citations listed in this Appendix are
to sections in 29 CFR Part 825.

1,250 hours of service 825.110, 825.800

12 workweeks of leave 825.200, 825.202,
825.205

12-month period 825.110, 825.200,
825.201, 825.202, 825.500, 825.800

20 or more calendar workweeks 825.104(a),
825.105, 825.108(d), 825.800

50 or more employees 825.102, 825.105,
825.106(f), 825.108(d), 825.109(e),
825.111(d), 825.600(b)

75 miles of worksite/radius 825.108(d),
825.109(e), 825.110, 825.111,
825.202(b), 825.213(a), 825.217,
825.600(b), 825.800

Academic term 825.600(c), 825.602,
825.603, 825.701(a)

Adoption 825.100(a), 825.101(a), 825.112,
825.200(a), 825.201, 825.202(a),
825.203, 825.207(b), 825.302,
825.304(c)

Alternative position 825.117, 825.204,
825.601

Americans with Disabilities Act 825.113(c),
825.115, 825.204(b), 825.215(b),
825.310(b), 825.702(b), 825.800

As soon as practicable 825.219(a),
825.302, 825.303

Birth/birth of a child 825.100(a), 825.101(a),
825.103(c), 825.112, 825.200(a),
825.201, 825.202, 825.203, 825.207,
825.209(d), 825.302(a), 825.302(c)

Certification requirements 825.207(g),
825.305, 825.306, 825.310, 825.311

Christian science practitioners 825.118(b),
825.800

COBRA 825.209(f), 825.210(c), 825.213(e),
825.309(b), 825.700(a), 825.800

Collective bargaining agreements 825.102(a),
825.211(a), 825.604, 825.700

Commerce 825.104, 825.800

Complaint 825.220, 825.400, 825.401,
825.500(a)

Continuing treatment by a health care
provider 825.114, 825.800

Definitions 825.800
Designate paid leave as FMLA 825.208
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Disability insurance 825.213(f), 825.215(d)
Discharging 825.106(f), 825.220
Discriminating 825.106(f), 825.220

Educational institutions 825.111(c),
825.600

Effective date 825.102, 825.103,
825.110(¢e), 825.700(c)

Eligible employee 825.100, 825.110,
825.111, 825.112, 825.200, 825.202,
825.206(b), 825.207, 825.216(c),
825.217, 825.312, 825.600(b), 825.601,
825.800

Employer 825.104, 825.105, 825.106,
825.107, 825.108, 825.109, 825.111,
825.800

Enforcement 825.400-825.404

Equivalent benefits 825.213(f), 825.214,
825.215(d)

Equivalent pay 825.100(c), 825.117,
825.204(c), 825.215, 825.601(a),
825.702(c)

Equivalent position 825.100(c), 825.214,
825.215, 825.218(b), 825.604,
825.702(c)

Farm Credit Administration 825.109(b)

Fitness for duty 825.216(c), 825.310,
825.702(¢e)

Foster care 825.100(a), 825.112,
825.200(a), 825.201, 825.202(a),
825.203(a), 825.207(b), 825.302(a)

Government Printing Office 825.109(d)

Group health plan 825.209, 825.213,
825.800

Health benefits 825.100(b), 825.106(e),
825.209, 825.210, 825.211, 825.212,
825.215(d), 825.219, 825.220(c),
825.301(c), 825.309, 825.312, 825.603,
825.700, 825.702(c)

Health care provider 825.100(d), 825.114,
825.115, 825.118, 825.302, 825.305,
825.306, 825.307, 825.310(a), 825.800

Health plan premiums 825.210, 825.213(a)
Husband and wife 825.202

In loco parentis 825.113, 825.800
Incapable of self-care 825.113(c), 825.800

Industry affecting commerce 825.104,
825.800

Instructional employee 825.601, 825.602,
825.604, 825.701(f), 825.800

Integrated employer 825.104(c)
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Intermittent leave 825.116(c), 825.117,
825.203, 825.302(f), 825.600(c),
825.601, 825.800

Joint employment 825.104(c), 825.105,
825.106

Key employee 825.209(g), 825.213(a),
825.217, 825.218, 825.219, 825.301(c),
825.312(f)

Library of Congress 825.109(b),825.800

Life insurance 825.213(f), 825.215(d),
825.800

Maintain health benefits 825.209,
825.212, 825.215(d), 825.301(c),
825.309, 825.603

Medical certification 825.116, 825.213(a),
825.301(c), 825.302(c), 825.305,
825.306, 825.307, 825.308, 825.310,
825.311, 825.312(b), 825.701(d)

Medical necessity 825.114(d), 825.117,
825.306(d)

Multi-employer health plans 825.211

Needed to care for 825.100(a), 825.114(d),
825.116, 825.207(c)

Not foreseeable 825.303, 825.311(b)

Notice 825.100(d), 825.103(b), 825.110(d),
825.200(d), 825.207(g), 825.208(a),
825.208(c), 825.209(d), 825.210(e),
825.219(a), 825.219(b), 825.220(c),
825.300, 825.301(c), 825.302, 825.303,
825.304, 825.309, 825.310(c),
825.310(d), 825.312(a), 825.402,
825.403(b), 825.601(b), 825.701(a)

Notice requirements 825.110(d),
825.301(c), 825.302(g), 825.304(a),
825.304(e), 825.601(b)

Paid leave 825.100(a), 825.207, 825.208,
825.210, 825.213(c), 825.217(c),
825.219(c), 825.301(c), 825.304(d),
825.700(a), 825.701(a)

Parent 825.100(a), 825.101(a), 825.112,
825.113, 825.116(a), 825.200(a),
825.202(a), 825.207(b), 825.213(a),
825.305(a), 825.306(d), 825.800

Physical or mental disability 825.113(c),
825.114, 825.215(b), 825.500(e),
825.800

Placement of a child 825.100(a), 825.201,
825.203(a), 825.207(b)

Postal Rate Commission 825.109(b),
825.800

Posting requirement 825.300, 825.402

Premium payments 825.100(b), 825.210,

825.212, 825.213(f), 825.301(c),
825.308(d), 825.500(c)
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Private employer 825.105, 825.108(b)

Public agency 825.104(a), 825.108,
825.109, 825.800

Recertification 825.301(c), 825.308
Records 825.110(c), 825.206(a), 825.500

Reduced leave schedule 825.111(d),
825.114(d), 825.116(c), 825.117,
825.203, 825.205, 825.302(f),
825.306(d), 825.500(c), 825.601,
825.702(c), 825.800

Restoration 825.100(d), 825.106(¢),
825.209(g), 825.213(a), 825.216,
825.218, 825.219, 825.301(c),
825.311(c), 825.312

Returning to work 825.214

Right to reinstatement 825.100(c),
825.209(g), 825.214(b), 825.216(a),
825.219, 825.301(c), 825.311(c),
825.312, 825.400, 825.700

Secondary employer 825.106(f)

Serious health condition 825.100,
825.101(a), 825.112(a), 825.114,
825.116(a), 825.200(a), 825.202(a),
825.203, 825.204(a), 825.206(b),
825.207, 825.213, 825.215(b),
825.301(c), 825.302, 825.303, 825.305,
825.306, 825.308(d), 825.310(a),
825.311(c), 825.312(b), 825.601(a),
825.602(a), 825.800

Son or daughter 825.112(a), 825.113(c),
825.202(a), 825.800

Spouse 825.100(a), 825.101(a), 825.112(a),
825. 113(a), 825.200(a), 825.202,
825.213(a), 825.303(b), 825.305(a),
825.306(d), 825.701(a), 825.800

State laws 825.701

Substantial and grievous economic injury
825.213(a), 825.216(c), 825.218,
825.219, 825.312(f)

Successor in interest 825.104(a), 825.107,
825.800

Teacher(s) 825.110(c), 825.600(c), 825.800

U.S. Tax Court 825.109(b)

Unpaid leave 825.100, 825.101(a),
825.105(b), 825.206, 825.208,
825.601(b)

Waive rights 825.220(d)

Workers’ compensation 825.207(d)(1),
825.210(f), 825.216(d), 825.307(a)(1),
825.720(d)(1)

Worksite 825.108(d), 825.110(a), 825.111,
825.213(a), 825.214(e), 825.217,
825.220(b), 825.304(c), 825.800



Appendix B to Part 825 — Certification of Health Care Provider (Optional Form WH-380)

Certification of Health U.S. Department of Labor

Care Provider Employment Standards Administration ((?)
(Family and Medical Leave Act of 1993) Wage and Hour Division

1. Employee's Name 2. Patient’s Name (if different from employee)

3. The attached sheet describes what is meant by a "serious health condition" under the Family and Medical
Leave Act. Does the patient’s condition' qualify under any of the categories described? if so, please check
the applicable category.

(1) | 2) 3) (4) (5) (6) ,or None of the above

4. Describe the medical facts which support your certification, including a brief statement as to how the
medical facts meet the criteria of one of these categories:

5.a. State the approximate date the condition commenced, and the probable duration of the condition (and
also the probable duration of the patient’s present incapacity? If different):

b. Will it be necessary for the employee to take work only intermittently or to work on a less than fujl
schedute as a result of the condition (including for treatment described in Item 6 below)?

If yes, give the probable duration:

c. If the condition is a chronic condition (condition #4) or pregnancy, state whether the patient is presently
incapacitated? and the likely duration and frequency of episodes of Incapacity?:

6.a. If additional treatments will be required for the condition, provide an estimate of the probable number
of such treatments:

If the patient will be absent from work or other daily activities because of treatment on an intermittent or
part-time basis, also provide an estimate of the probable number and interval between such treatments, actual
or estimated dates of treatment if known, and period required for recovery if any:

b. If any of these treatments will be provided by another provider of health services (e.g.. physical
therapist), please state the nature of the treatments:

! Here and elsewhere on this form, the information sought relates only to the condition for which the employee is
taking FMLA leave.

2 “Incapacity,” for purposes of FMLA, is defined to mean inability to work, attend school or perform other regular
daily activities due to the serious health condition, treatment therefor, or recovery therefrom.

Form WH-380
March 1995
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c. If aregimen of continuing treatment by the patient is required under your supervision, provide a general
description of such regimen (e.g., prescription drugs, physical therapy requiring special equipment):

7.a. If medical leave is required for the employee’s absence from work because of the employee’s own
condition (including absences due to pregnancy or a chronic condition), is the employee unable to perform
work of any kind?

b. If able to perform some work, is the employee unable to perform any one or more of the essential
functions of the employee’s job (the employee or the employer should supply you with information about the
essential job functions)?_______ If yes, please list the essential functions the employee is unable to perform:

c. If neither a. nor b. applies, is it necessary for the employee to be absent from work for treatment?

8.a. If leave is required to care for a family member of the employee with a serious health condition, does
the patient require assistance for basic medical or personal needs or safety, or for transportation?

b. If no, would the employee’s presence to provide psychological comfort be beneficial to the patient or
assist in the patient’s recovery?

c. [f the patient will need care only intermittently or on a part-time basis, please indicate the probable
duration of this need:

(Signature of Heaith Care Provider) (Type of Practice)

(Address) (Telephone number)

To be completed by the employee needing family leave to care for a family member:

State the care you will provide and an estimate of the period during which care will be provided, including a
schedule if leave is to be taken intermittently or if it will be necessary for you to work less than a full
schedule:

(Employee Signature) (Date)



Appendix B
A "Serious Health Condition" means an iliness, injury impairment, or physical or mental condition

that involves one of the following:

1. Hospital Care

Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility, including any
period of incapacity? or subsequent treatment in connection with or consequent to such inpatient care.

2. Absence Plus Treatment

(a) A period of incapacity 2 of more than three consecutive calendar days (including any subsequent
treatment or period of incapacity 2 relating to the same condition), that also involves:

1) Treatment® two or more times by a health care provider, by a nurse or physician's
assistant under direct supervision of a health care provider, or by a provider of health care services
(e.g., physical therapist) under orders of, or on referral by, a health care provider; or

(2) Treatment by a health care provider on at least one occasion which results in a regimen
of continuing treatment* under the supervision of the health care provider.

3. Pregnancy

Any period of incapacity due to pregnancy, or for prenatal care.

4. Chronic Conditions Requiring Treatments

A chronic condition which:

(1) Requires periodic visits for treatment by a health care provider, or by a nurse or physician’s
assistant under direct supervision of a health care provider;

(2) Continues over an extended period of time (inciuding recurring episodes of a single underlying
condition); and

(3) May cause episodic rather than a continuing period of incapacity 2 (e.g., asthma, diabetes,
epilepsy, etc.).

5. Permanent/Long-term Conditions Requiring Supervision

A period of incapacity? which is permanent or long-term due to a condition for which treatment may not be
effective. The employee or family member must be under the continuing supervision of, but need not be receiving

active treatment by, a health care provider. Examples include Alzheimer's, a severe stroke, or the terminal stages of
a disease.

Treatment includes examinations to determine if a serious health condition exists and evaluations of the condition.
Treatment does not include routine physical examinations, eye examinations, or dental examinations.

4 A regimen of continuing treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or

therapy requiring special equipment to resolve or alleviate the health condition. A regimen of treatment does not
include the taking of over-the counter medications such as aspirin, antihistamines, or salves; or bed-rest, drinking
fluids, exercise, and other similar activities that can be initiated without a visit to a health care provider.

3
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6. Multiple Treatments (Non-Chronic Conditions)

Any period of absence to receive muitiple treatments (including any period of recovery therefrom) by a health
care provider or by a provider of health care services under orders of, or on referral by, a health care

provider, either for restorative surgery after an accident or other injury, or for a condition that would likely
result in a period of incapacity? of more than three consecutive calendar days in the absence of medical

intervention or treatment, such as cancer (chemotherapy, radiation, etc.), severe arthritis (physical therapy),
kidney disease (dialysis).



Appendix C to Part 825 - Notice to Employees of Rights Under FMLA (WH Publication 1420)

FMLA requires covered employers to provide up to

12 weeks of unpaid, job-protected leave to “‘eligible”’
employees for certain family and medical reasons.
Employees are eligible if they have worked for a covered

" Your Rights

Under The

Famuly aﬁd-MedlcaI Leave Act of 199

%
I

employer for at least one year, and for 1,250 hours over
the previous 12 months, and if there are at least SO
employees within 75 miles.

Reasons For Taking Leave:

Unpaid leave must be granted for any of the following
reasons:

e to care for the employee’s child after birth, or placement
for adoption or foster care;

e to care for the employee’s spouse, son or daughter, or
parent, who has a serious health condition; or

e for a serious health condition that makes the employee
unable to perform the employee’s job.

At the employee’s or employer’s option, certain kinds of
paid leave may be substituted for unpaid leave.

Advance Notice and Medical

Certification:

The employee may be required to provide advance leave
notice and medical certification. Taking of leave may be
denied if requirements are not met.

¢ The employee ordinarily must provide 30 days advance
notice when the leave is ‘“‘foreseeable.””

* An employer may require medical certification to support
a request for leave because of a serious health condition,
and may require second or third opinions (at the
employer’s expense) and a fitness for duty report to
return to work.

Job Benefits and Protection:

® For the duration of FMLA leave, the employer must
maintain the employee’s health coverage under any
‘“‘group health plan.”

U.S. Department of Labor
((?) Employment Standards Administration
Wage and Hour Division
Washington, D.C. 20210

e Upon return from FMLA leave, most employees must be
restored to their original or equivalent positions with
equivalent pay, benefits, and other employment terms.

¢ The use of FMLA leave cannot result in the loss of any
employment benefit that accrued prior to the start of an
employee’s leave.

Unlawful Acts By Employers:

FMLA makes it unlawful for any employer to:
¢ interfere with, restrain, or deny the exercise of any right
provided under FMLA:

e discharge or discriminate against any person for opposing
any practice made unlawful by FMLA or for
involvement in any proceeding under or relating
to FMLA.

Enforcement

¢ The U.S. Department of Labor is authorized to
investigate and resolve complaints of violations.

¢ An eligible employee may bring a civil action against an
employer for violations.

FMLA does not affect any Federal or State law prohibiting
discrimination, or supersede any State or local law or
collective bargaining agreement which provides greater
family or medical leave rights.

For Additional Information

Contact the nearest office of the Wage and Hour
Division, listed in most telephone directories under
U.S. Government, Department of Labor.

WH Publication 1420
June 1993

« US GP.O.: 353-008






Appendix D to Part 825 - Prototype Notice: Employer Response to Employee Request for FMLA Leave (Form WH-381)

Employer Response to Employee U.S. Department of Labor
Hequest for Famlly or Medical Leave Employment Standards Administration 4))
(Optional use form - see 29 CFR § 825.301 Wage and Hour Division

(Family and Medical Leave Act of 1993)

(Date)

TO:

(Employee’s Name)

FROM:

(Name of appropriate employer representative)

SUBJECT: Request for Family/Medical Leave

On T , you notified us of your need to take family/medical leave due to:
date)

[ the birth of a child, or the placement of a child with you for adoption or foster care; or
[0 a serious health condition that makes you unable to perform the essential functions of your job; or

O a serious health condition affecting your [] spouse, [Ochild, ] parent, for which you are needed to provide care.

You notified us that you need this leave beginning on and that you expect leave to continue until on or
about . (date)
(date)

Except as explained below, you have a right under the FMLA for up to 12 weeks of unpaid leave in a 12-month
period for the reasons listed above. Also, your health benefits must be maintained during any period of
unpaid leave under the same conditions as if you continued to work, and you must be reinstated to the same
or an equivalent job with the same pay, benefits, and terms and conditions of employment on your return
from leave. If you do not return to work following FMLA leave for a reason other than: (1) the continuation,
recurrence, or onset of a serious health condition which wouid entitle you to FMLA leave; or (2) other
circumstances beyond your control, you may be required to reimburse us for our share of health insurance
premiums paid on your behalf during your FMLA leave,

This is to inform you that: (check appropriate boxes; explain where indicated)
1. Youare [(Jeligible [ not eligible for leave under the FMLA.
2. Therequested leave [ will [J will not be counted against your annual FMLA leave entitlement.
3. You [Jwill [J willnot be required to furnish medical certification of a serious health condition.
If required, you must furnish certification by (insert date) (must be at least 15 days after you are

notified of this requirement) or we may delay the commencement of your leave until the
certification is submitted.

Form WH-381
March 1995
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5(a).

(b)

©

7(a).

(b)

You may elect to substitute accrued paid leave for unpaid FMLA leave. We [ will [0 will not require that
you substitute accrued paid leave for unpaid FMLA leave. [f paid leave will be used, the following conditions
will apply:  (Explain)

If you normally pay a portion of the premiums for your health insurance, these payments will continue during
the period of FMLA leave, Arrangements for payment have been discussed with you and it is agreed that you
will make premium payments as follows: (Set forth dates, e.g., the 10th of each month, or pay periods, etc.
that specifically cover the agreement with the employee.)

You have a minimum 30-day (or, indicate longer period, if applicable) grace period in which to make premium
payments. If payment is not made timely, your group heaith insurance may be cancelied, provided we notify
you in writing at least 15 days before the date that your health coverage will fapse, or, at our option, we may
pay your share of the premiums during FMLA leave, and recover these payments from you upon your return to
work. We [0 will [J will not pay your share of health insurance premiums while you are on leave.

we O will O will not do the same with other benefits (e.g., life insurance, disability insurancs, etc.)
while you are on FMLA leave. If we do pay your premiums for other benefits, when you return from leave
you [ will [0 will not be expected to reimburse us for the payments made on your behalf.

You [ wilt I wilt not be required to present a fitness-for-duty certificate prior to being restored to
employment. If such certification is required but not received, your return to work may be delayed until
certification is provided.

Youd are [0 arenot a"key employee" as described in § 825.218 of the FMLA regulations. If you are
a "key employee," restoration to employment may be denied following FMLA leave on the grounds that such
restoration will cause substantial and grievous economic injury to us.

we [0 have [0 have not determined that restoring you to employment at the conclusion of FMLA leave will
cause substantial and grievous economic harm to us. (Explain (a) and/or (b) below. See § 825.219 of the
FMLA regulations.)

While on leave, you [ will [ will not be required to furnish us with periodic reports every (indicate
interval of periodic reports, as appropriate for the particular leave situation) of your status and intent to return
to work (see § 825.309 of the FMLA regulations). If the circumstances of your leave change and you are able
to return to work earlier than the date indicated on the reverse side of this form, you [J will CJwill not be
required to notify us at least two work days prior to the date you intend to report for work.

You O will 00 will not be required to furnish recertification relating to a serious health condition. (Explain
below, if necessary), including the interval between certifications as prescribed in § 825.308 of the FMLA
regulations.)



Appendix E to Part 825 - IRS Notice Discussing Relationship Between FMLA and COBRA

Internal Revenue Bulletin No. 1994-51 (December 19, 1994), pp. 10-11.

Part lll. Administrative, Procedural, and Miscellaneous

Effect of the Family and Medical
Leave Act on COBRA Continuation

Coverage
Notice 94-103

The Family and Medical Leave Act
of 1993 (““FMLA"), P.L. 103-3, im-
poses certain requirements on em-
ployers regarding coverage, including
family coverage, under group health
plans for employees taking FMLA
leave. Many employers have raised
questions about how the requirements
under FMLA affect their obligation
to provide COBRA continuation cov-
erage in accordance with the require-
ments of section 4980B of the Inter-
nal Revenue Code. This notice
addresses a number of the principal
questions that have been raised.

The requirements pertaining to
FMLA leave, including the employ-
er’s obligation to maintain coverage
under a group health plan during
FMLA leave, are established under
FMLA, not under the Internal Reve-
nue Code. The U.S. Department of
Labor has published rules interpreting
the requirements of FMLA in part
825 of title 29 of the Code of Federal
Regulations. The determination of
when FMLA leave ends is relevant to
the guidance provided in this notice.
Although this notice makes several
references to the first day or the last
day of FMLA leave, the notice does
not purport to provide guidance on
when FMLA leave begins or ends or
on any other aspect of FMLA leave;
instead, the notice provides guidance
on the COBRA continuation coverage
requirements that may arise once
FMLA leave has ended (as deter-
mined under FMLA and the Labor
Regulations thereunder). See, e.g., 29
C.F.R. § 825.209(f) and (g).

Q-1: In What Circumstances Does
a COBRA Qualifying Event Occur If
an Employee Does Not Return from
FMLA Leave?

A-1: The taking of leave under
FMLA does not constitute a qualify-
ing event under section 4980B of the
Code. A qualifying event under sec-
tion 4980B(f)(3}(B) occurs, however,
if (1) an employee (or the spouse or a
dependent child of the employee) is
covered on the day before the first
day of FMLA leave (or becomes cov-
ered during the FMLA leave) under a

group health plan of the employee's
employer, (2) the employee does not
return to employment with the em-
ployer at the end of the FMLA leave,
and (3) the employee (or the spouse
or a dependent child of the employee)
would, in the absence of COBRA
continuation coverage, lose coverage
under the group health plan (i.e.,
cease to be covered under the same
terms and conditions as in effect for
similarly situated active employees
and their spouses and dependent chil-
dren) before the end of what would
be the maximum coverage period.
However, the satisfaction of the three
conditions in the preceding sentence
does not constitute a qualifying event
if the employer eliminates, on or
before the last day of the employee's
FMLA leave, coverage under a group
health plan for the class of employees
(while continuing to employ that class
of employees) to which the employee
would have belonged if the employee
had not taken FMLA leave.

Q-2: When Does the COBRA
Qualifying Event Occur, and How is
the Maximum Coverage Period Mea-
sured?

A qualifying event described in
Q&A-1 occurs on the last day of
FMLA leave. The maximum coverage
period is measured from the date of
the qualifying event (i.e., the last day
of FMLA leave). If, however, cover-
age under the group health plan is
lost at a later date and the plan
provides for the extension of the
required periods, as permitted under
section 4980B(f)(8) of the Code, then
the maximum coverage period is mea-
sured from the date when coverage is
lost.

Example |: Employee A is covered
under the group health plan of Em-
ployer X on January 31, 1995. A
takes FMLA leave beginning Febru-
ary 1, 1995. A’'s last day of FMLA
leave is 12 weeks later, on April 2§,
1995, and 4 does not return to work
with X at the end of the FMLA
leave. If A does not elect COBRA
continuation coverage, A will lose
coverage under the group health plan
of X on April 26, 1995.

A experiences a qualifying event on
April 25, 1995, and the maximum
coverage period (generally 18 months)
is measured from that date. (This is
the case even if, for part or all of the

FMLA leave, A fails to pay the
employee portion of premiums for
coverage under the group health plan
of X and is not covered under X's
plan. See Q&A-3 below.)

Example 2. Employee B and B’s
spouse are covered under the group
health plan of Employer Y on August
15, 1995. B takes FMLA leave begin-
ning August 16, 1995. B informs Y
less than 7 weeks later, on September
28, 1995, that B will not be returning
to work. Under the FMLA regula-
tions published by the Department of
Labor in part 825 of title 29 of the
Code of Federal Regulations, B's last
day of FMLA leave is September 28,
1995. B does not return to work with
Y at the end of the FMLA leave. If B
and B's spouse do not elect COBRA
continuation coverage, they will lose
coverage under the group health plan
of Y on September 29, 1995.

B and B's spouse experience a qual-
ifying event on September 28, 1995,
and the maximum coverage period
(generally 18 months) is measured
from that date. (This is the case even
if, for part or all of the FMLA leave,
B fails to pay the employee portion
of premiums for coverage under the
group health plan of Y and B or B's
spouse is not covered under Y's plan.
See Q&A-3 below.)

Q-3: Can a COBRA Qualifying
Event Occur If an Employee Failed 10
Pay the Employeé Portion of Premi-
ums for Coverage Under a Group
Health Plan During FMLA Leave or
Declined Coverage Under a Group
Health Plan During FMLA Leave?

A-3: Yes. Any lapse of coverage
under a group health plan during
FMLA leave is irrelevant in determin-
ing whether a set of circumstances
constitutes a qualifying event under
Q&A-1 of this notice or when such a
qualifying event occurs under
Q&A-2.

Q-4: Are the Foregoing Rules Af-
fected by a Requirement of State or
Local Law to Provide a Longer Peri-
od of Coverage Than That Required
Under FMLA?

A-4: No. Any State or local law
that requires coverage under a group
health plan to be maintained during a
leave of absence for a period longer
than that required under FMLA (for
example, for 16 weeks of leave rather



than for the 12 weeks required under
FMLA) is disregarded for purposes of
determining when a qualifying event
occurs under section 4980B of the
Code.

Q-5: May COBRA Continuation
Coverage Be Conditioned Upon Re-
imbursement of the Premiums Paid
by the Employer for Coverage Under
a Group Health Plan During FMLA
Leave?

A-5: No. The U.S. Department of
Labor has published rules describing
the circumstances in which an em-
ployer may recover premiums it pays
to maintain coverage, including fami-
ly coverage, under a group health
plan during FMLA leave from an
employee who fails to return from
leave. See 29 CFR § 825.213. Even if
recovery of premiums is permitted
under those rules, the right to CO-
BRA continuation coverage cannot be
conditioned upon the.employee’s re-
imbursement of the employer for pre-
miums the employer paid to maintain
coverage under a group health plan
during FMLA leave.

Q-6: How Is the COBRA Notice
Period for Employers Satisfied? )

A-6: In the case of an employee
(or the spouse or a dependent child of
an employee) who experiences a qual-
ifying event described in Q&A-1 of
this notice, the usual notice rules of
section 4980B(f)(6) of the Code ap-
ply. Thus, the employer must notify
the plan administrator of the qualify-
ing event within 30 days (or, in the
case of a group health plan which is a
multiemployer plan, such longer peri-
od of time as may be provided in the
terms of the plan) of the last day of
FMLA leave. If, however, coverage
under the group health plan is lost
after the last day of FMLA leave and
the plan provides for the extension of
the required periods, as permitted
under section 4980B(f)(8), then the
applicable notice period of section
4980B(f)(6)(B) commences on the date
coverage is lost.

Q-7: What is the Effect of This
Notice?

A-7: Before the effective date of
final regulations under section 4980B
of the Code, employers and group
health plans must operate in good
raith compliance with a reasonable
interpretation of the statutory re-
quirements for COBRA continuation
coverage. Whether there has been
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good faith compliance with a reason-
able interpretation will be determined
based on all the facts and circum-
stances of each case; however, the
Service will consider compliance with
the terms of this notice to constitute
good faith compliance with a reason-
able interpretation of the COBRA
continuation coverage requirements
of section 4980B of the Code as they
apply to FMLA leave situations, but
only to the extent that this notice
addresses the COBRA continuation
coverage requirements in such situa-
tions.

DRAFTING INFORMATION

The principal author of this notice

"is Russ Weinheimer of the Office of

the Associate Chief Counsel (Em-
ployee Benefits and Exempt Organi-
zations). For further information re-
garding this notice, contact Mr.
Weinheimer at (202) 622-4695 (not a
toll-free number).















