Thispublication has been devel oped by the

U.S. Department of Labor,

Employee Benefits Security Adminigtration.
Itisavailableonthelnternet at:

www.dol.gov/ebsa

For acompletelist of EBSA publications, cal toll-free:
1-866-444-EBSA (3272)

Thismaterid isalso availableto sensory impaired individua supon
request.

Voicephone:  202-693-8664
TDD* phone:  202-501-3911

This booklet constitutes a small entity compliance guide for purposes of the Small
Business Regulatory Enforcement Fairness Act of 1996.



Health Coverage
Portability

Health Insurance Portability
and Accountability Act of 1996
(HIPAA)

U.S. Department of Labor
Employee Benefits Security Administration

October 2004



Contents

Introduction 1

TheHeath Insurance Portability and Accountability Act of 1996 (HIPAA) 3
Preexisting Conditions To Which Exclusion PeriodsMay BeApplied 4
Maximum Preexisting Condition Exclusion Period 7
Crediting Prior Health Coverageto Reduce a Preexisting Condition
Exclusion Period 8
Certificatesof Creditable Coverage 12
Specid Enrollment 16
Nondiscrimination Requirements 18
Disclosure Requirements 24
Enforcement and State Flexibility 26
Switching from Group Coverageto an Individual Insurance Policy 28

Additional Frequently Asked Questionson HIPAA 30



Introduction

Thisbooklet explainssome of your rightsand protectionsunder Federa law when dedling
with health coverage offered by your employer. It providesinformation that can be useful when
yOU Or your Spouse....

Start anew job or changejobs,
Loseor change hedlth coverage;
Marry;

Givebirthto or adopt ababy.

Health Coverage Portability addressesthe portability requirementsof the Health
I nsurance Portability and Accountability Act of 1996 (HIPAA) and itsinterpretiveregulations.
Whilethe booklet doesnot cover al the specificsof thislaw, it doesprovideaninformal
explanation of legidation, statutes, and i nterpretations based on the most recent regulations. Itis
intended to provide general guidancethrough frequently asked questions; it should not be
considered legal advice. If youwould likefurther information, thelist of resourcesat the end of
the booklet should be useful.

If you have additional questionsnot addressed in thispublication, contact the Employee
Benefits Security Administation (EBSA) regional officenearest you. For alist of offices, visit
the agency’sWeb site at www.dol.gov/ebsaor call 1-866-444-EBSA (3272).

If you arean employeein ahedth plan that provides benefitsthrough aninsurance policy
issued by aninsurance company or aheath maintenance organization (HMO), you may aso
contact your stateinsurance department. Visit the National Association of Insurance
Commissioner’sWeb site at www.naic.org for alist of stateinsurance department contacts. As
discussed later inthispublication, astatelaw applicableto insurance companiesand HM Os can
bolster some of the Federa rulesunder HIPAA if the statelaw ismore protective of individuals.



The Health Insurance Portability and
Accountability Act of 1996

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) was signed
into law on August 21, 1996. This law includes important new protections for millions of
working Americans and their families who have preexisting medical conditions or who
might suffer discrimination in health coverage based on a factor that relates to the
individual’s health. HIPAA's provisions amend Title | of the Employee Retirement Income
Security Act of 1974 (ERISA), as well as the Internal Revenue Code and the Public Health
Service Act, and place requirements on employer-sponsored group health plans, insurance
companies and health maintenance organizations (HMOs). HIPAA includes provisions
that:

® |imit exclusionsfor preexisting conditions;

e prohibit discrimination against employees and dependents based on
their health status; and

e guarantee renewability and availability of health coverageto certain
employeesand individuals.

The following information provides general guidance on frequently asked questions
about HIPAA.



Preexisting Conditions to Which
Exclusion Periods May Be Applied

Traditionally, many employer-sponsored group health planslimited or denied

coverage of conditions that were present prior to an individual’s enrollment in that health
plan. These types of exclusions are known as* preexisting condition exclusions’ and
HIPAA places strict limitations on such exclusions. For example, a preexisting condition
exclusion must relate to a condition for which medical advice, diagnosis, care or
treatment was recommended or received during the 6-month period prior to an
individual’s enrollment date in the plan. In addition, under HIPAA, certain people and
conditions can never be subject to a preexisting condition exclusion.

>

How does HIPAA limit the preexisting conditions that can be
excluded from coverage under a preexisting condition exclusion?

Under HIPAA, theonly preexisting conditionsthat may be excluded under apreexisting
condition exclusion arethosefor which medical advice, diagnosis, care or treatment was
recommended or received within the 6-month period ending onyour enrollment date.
Your “enrolIment date” isyour first day of coverage, or if thereisawaiting period, the
first day of your waiting period (typically, your dateof hire).

If you had amedical conditioninthe past, but have not received any medical advice,
diagnosis, careor treatment for it within the 6 monthsprior to your enrollment datein
theplan, your old conditionisnot a“ preexisting condition” to which an excluson canbe

applied.

Thissix-month “look-back” period may be shortened under statelaw if your coverage
isinsured through an insurance company or offered throughan HMO. Check with your
State Insurance Commissioner’ s Officeto seewhether ashorter |ook-back period
appliestoyou.

| recently changed jobs. Seven months ago | received my last
treatment for carpal tunnel syndrome. | have not received any
medical advice, diagnosis, care or treatment for this condition
since that time. Can my employer impose a preexisting condition
exclusion period for this illness?

No. Your employer may only impose apreexisting condition exclusion period with
respect to any condition for which medical advice, diagnos's, care or trestment was
recommended or received within the 6 monthsprior to your enrollment date.



Are there other “preexisting conditions” that cannot be excluded
from coverage?

Yes. Preexisting condition exclusionscannot be applied to pregnancy, regardless of
whether thewoman had previouscoverage. Inaddition, apreexisting condition
exclusion cannot be applied to anewborn, adopted child under age 18, or achild under
18 placed for adoption aslong asthe child became covered under the health plan within
30 daysof birth, adoption or placement for adoption, and provided the child does not
incur asubsequent 63-day or longer break in coverage. Finaly, geneticinformation
maly not betreated asapreexisting condition in the absence of adiagnosis.

Again, if your coverageisinsured through an insurance company or offered through an
HMO, statelaw may provide additional protections. Check with your State Insurance
Commissioner’ sOfficeto seewhether additional Statelaw protectionsregarding
preexisting conditionsapply toyou.

| changed employment recently. How do | know if | am subject to
any preexisting condition exclusion period?

Many plansdo not exclude coveragefor preexisting conditions. A plan must tell youif it
hasapreexisting condition exclusion period (and can only exclude coveragefor a
preexisting condition after you have been notified). The plan must also notify you of your
right to show that you have prior creditable coverageto reducethe preexisting condition
exclusion period.

If the plan does apply apreexisting condition exclusion period, the plan must makea
determination regarding your creditable coverage and thelength of any preexisting
condition exclusion period that appliestoyou. Generaly, within areasonabletime after
you provideacertificate or other information relating to creditable coverage, aplanis
required to makethisdetermination.

You arerequired to benotified of thisdeterminationif, after considering al evidence of
creditable coverage, theplanwill still imposeapreexisting condition exclusion period
with respect to any preexisting condition you may have. Thenoticemust asotell youthe
basisof the determination, including the source and substance of any informationon
whichtheplanrelied and any appeal procedurethat isavailableto you.

Theplanmay modify itsinitid determinationif it later determinesthat you do not have
the creditable coverageyou clamed. Inthiscircumstance, the plan must notify you of its



recons deration and, until afinal determinationismade, the plan must act in accordance
withitsinitial determinationfor purposesof covering medica services.

My employer has a “waiting period” for enrollment in the plan.
How does this relate to the preexisting condition exclusion
period?

HIPAA doesnot prohibit aplan or issuer from establishing awaiting period. For group
health plans, awaiting periodisthe period that must pass before an employeeor a
dependent iseligibleto enroll under thetermsof the plan. Some planshavewaiting
periodsand preexisting condition exclusion periods. However, if aplanhasawaiting
period and apreexisting condition exclusion period, the preexisting condition exclusion
period beginswhen thewaiting period begins.



Maximum Preexisting Condition
Exclusion Period

Under HIPAA, the maximum preexisting condition exclusion period that can be

applied to an individual is 12 months (18 months for late enrollees), beginning on the
individual’s enrollment date in the plan.

|

| changed employment and my new group health plan imposes a
preexisting condition exclusion period. How does my new plan
determine the length of my preexisting condition exclusion
period?

The maximum length of apreexisting condition exclusion period is 12 monthsafter the
enrollment date (18 monthsin the case of a“lateenrolleg’). A lateenrolleeisan
individua who enrollsinaplan other than on either the earliest date on which coverage
can become effective under thetermsof the plan or on aspecia enrollment date. This
12-month (or 18-month) period may be shortened under statelaw if your coverageis
insured through aninsurance company or offered through an HMO. Check with your
State | nsurance Commissioner’s Office to see whether ashorter maximum exclusion
period appliestoyou.

A planmust reducean individua’s preexisting condition exclusion period by the number
of daysof anindividua’screditable coverage. However, aplanisnot required to take
into account any daysof creditable coveragethat precede abreak in coverage of 63
daysor more (“significant break in coverage’). This63-day break period may be
extended under statelaw if your coverageisinsured through an insurance company or
offered throughan HMO. Check with your State Insurance Commissioner’s Officeto
seewhether alonger break period appliesto you.

A plangeneradly receivesinformation about anindividua’ screditable coveragefroma
certificatefurnished by aprior plan or issuer (e.g., aninsurance company or HMO).

A certificate of creditable coverage must be provided automatically toyou by theplan
or issuer when you | ose coverage under the plan or become entitled to elect COBRA
continuation coverage and when your COBRA continuation coverage ceases. You a so
havearight to receiveacertificate when you request onefromyour previousplan or
insurance company within 24 months of when your coverage ceases. If you do not
haveacertificate, you may present other evidence of creditable coverage.



Crediting Prior Health Coverage To Reduce
A Preexisting Condition Exclusion Period

A preexisting condition exclusion period is not permitted to extend for more than 12

months (or 18 months for late enrollees) after an individual’s enrollment date in the plan.
The period of any preexisting condition exclusion that would apply under a group health
plan generally isreduced by the number of days of creditable coverage.

| 4

What is “creditable coverage”?

Most hedlth coverageiscreditable coverage, such ascoverage under agroup health
plan (including COBRA continuation coverage), HM O, individua healthinsurance
policy, Medicaid or Medicare.

Creditable coverage does not include coverage consisting solely of “excepted benefits,”
such ascoverage solely for limited-scope dental or vision benefits.

Daysin awaiting period during which you have no other coverage are not creditable
coverage under the plan, nor arethese daystaken into account when determining a
significant break in coverage (generally abreak of 63 daysor more). Asmentioned
earlier, this63-day break period may be extended under statelaw if your coverageis
insured through aninsurance company or offered through an HMO. Check with your
State Insurance Commissioner’ s Officeto seewhether alonger break period appliesto
youl.

How does “crediting” for prior coverage work under HIPAA?
Most plansusethe* standard method” of crediting coverage.

Under the standard method, you receive credit for your previous coveragethat
occurred without abreak in coverage of 63 daysor more. Any coverage occurring
prior to abreak in coverage of 63 daysor moreisnot credited against apreexisting
condition excluson period.

Toillustrate, supposeanindividua had coveragefor 2 yearsfollowed by abreak in
coverageof 70 daysand then resumed coveragefor 8 months. That individua would
only receivecredit for 8 months of coverage; no credit would be givenfor the 2 years of
coverage prior to the break in coverage of 70 days.



Is there another way that a group health plan or issuer can
“credit” coverage under HIPAA?

Yes. A planorissuer may elect the“aternative method” for crediting coveragefor al
employees.

Under the alternative method of counting creditable coverage, the plan or issuer
determinestheamount of anindividual’s creditable coveragefor any of thefive specified
categoriesof benefits. Those categoriesare mental health, substance abusetreatment,
prescription drugs, dental careand vision care. The standard method (described above)
isused to determineanindividua’s creditable coveragefor benefitsthat are not within
any of thefive categoriesthat aplan or issuer may use. (Theplan or issuer may use
someor all of these categories.)

When using the dternative method, the plan or issuer looksto seeif anindividual has
coveragewithinacategory of benefits (regardlessof the specificleve of benefits
provided withinthat category).

For example, if anindividual whoisaregular enrollee (not alate enrollee) has 12
monthsof creditable coverage, but coveragefor only 6 of those months provided
benefitsfor dental care, apreexisting condition exclusion period may beimposed with
respect to that individua’ sdental care benefitsfor up to 6 months (irrespective of the
level of dental care benefits).

If your new employer’splan requestsinformation fromyour former plan regarding any
of thefive categoriesof benefitsunder the aternative method, your former plan must
providetheinformation regarding coverage under the categoriesof benefits,

Can | receive credit for previous COBRA continuation coverage?

Yes. Under HIPAA any period of timethat you arereceiving COBRA continuation
coverageiscounted asprevious hea th coverage aslong asthe coverage occurred
without abreak in coverage of 63 daysor more.

For example, if youwere covered continuoudly for 5 monthsby aprevioushealth plan
and then received 7 months of COBRA continuation coverage, you would be entitled to
receivecredit for 12 monthsof coverage by your new group health plan.



| began employment with my current employer 45 days after my
previous group health plan coverage terminated. | had coverage
under my previous employer’s plan for 24 continuous months
prior to the termination. | had no other coverage before my
enrollment date in my new plan. Will | be subject to the 12-month
preexisting condition exclusion period imposed by my new
employer?

Not if you enroll whenyou arefirst eligible. The45-day break in coverage doesnot
count asasignificant break in coverageunder HIPAA. Under federa law, asignificant
break in coverageisabreak in coverage of at least 63 consecutive days. Sinceyou had
over 12 monthsof creditable coveragefrom your previousgroup planwithout a
sgnificant break, you would not be subject to the preexisting condition exclusion period
imposed by your new employer’splanif you enroll whenyou arefirst eigible.

| began employment with my current employer 100 days after my
previous group health plan coverage terminated. | had been
covered by my previous employer’s plan for 36 continuous
months prior to termination. | had no other coverage before my
enrollment date in my current employer’s plan. Will | be subject to
the 12-month preexisting condition exclusion period imposed by
my current employer’s plan?

It depends. Your break in coverage of 100 daysisasignificant break in coverage under
federal law, so under federa law youwill not be ableto count the 36 months of
previouscoverage as” creditable coverage.”

Asmentioned earlier, however, thelength of timethat passesbefore asignificant break
incoverageisreached may belonger under statelaw that appliesto HM Osand health
insurance. If your current plan provides health insurance coverage through aninsurance
policy oranHMO (an“insured” plan), check with your State Insurance
Commissioner’sOfficetofindout if youareentitledtoalonger break in coverage. If
your current planisaninsured plan and State law requiresthat abreak in coveragebe
100 days (or longer), you would be able to count the 36 monthsas* creditable”
coverage.”

How can | avoid a 63-day break in coverage?

Thereareseveral thingsyou cando. If your last coveragewasunder agroup health
plan, you may beableto elect COBRA continuation coverage. “COBRA” isthename
for afederal law that providesworkersand their familiesthe opportunity to purchase
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group health coveragethrough their employer’shealth plan for alimited period of time
(generally 18, 29 or 36 months) if they |ose coverage dueto specified events, including
termination of employment, divorce or death. Workersin companieswith 20 or more
employeesgeneraly qudify for COBRA. Somestateshavelawssimilar to COBRA that
apply to smaller companies.

You aso may try to purchaseanindividual heathinsurance policy. (Seepage 28 under
the heading Switching from Group Coverageto an Individual Insurance Policy for
moreinformation onindividuad hedthinsurancepolicies.)

What can | do if | don't have enough creditable coverage to offset
a preexisting condition exclusion period?

During any preexisting condition exclusion period under anew planyou may beentitled
to COBRA continuation coverage under your former plan. Youaso may try to
purchaseanindividua health insurancepolicy. (See page 28 under the heading
Switching from Group Coverageto an Individual Insurance Policy for more
information onindividua hedthinsurancepolicies))
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Certificates of Creditable Coverage

Group health plans and health insurance issuers are required to furnish a certificate of
coverage to an individual to provide documentation of the individual’s prior creditable
coverage. A certificate of creditable coverage:

e must be provided automatically by the plan or issuer when an
individual either loses coverage under the plan or becomes entitled to
elect COBRA continuation coverage and when an individual’s COBRA
continuation coverage ceases,

e must also be provided, if requested, before the individual loses
coverage or within 24 months of losing coverage; and

® may be provided through the use of the model certificate.

) 4 How do newly hired employees prove that they had prior health
coverage that should be credited?

Under HIPAA, anemployee' sformer group health plan and any insurance company or

HMO providing such coverageisrequired to provide the employee with astatement of
prior health coverage, commonly referred to asa“ certificate of creditable coverage.”

Thiscertificate must be provided automatically to you when you | ose coverage under
the plan or otherwise becomeentitled to elect COBRA continuation coverageaswell as
when COBRA continuation coverage ceases.

You may asorequest acertificate, free of charge, until 24 months after thetimeyour
coverage ended. For example, you may request acertificate even before your coverage
ends.

) 2 | received a certificate from my former plan. What do | do now?

Youshould:

e ensurethat theinformationisaccurate. Contact the plan administrator of
your former planif any informationiswrong.

12



e keepthecertificatein caseyou needit. You will need the certificateif you
leaveyour hedlth plan and enroll inasubsequent planthat appliesa
preexisting condition excluson period or if you purchaseanindividua
insurance policy fromaninsurance company. But, if youloseyour
certificate and cannot obtain another, you can still show prior coverage
using other evidenceof prior health coverage (e.g. pay stubs, copiesof
premium paymentsor other evidence of health care coverage).

What steps should | take if | am not provided a certificate by my
plan or issuer?

If you do not receive acertificate by thetimeyou should havereceivedit or by thetime
you needit, your first step should beto contact the plan administrator of the plan
responsiblefor providing the certificate and request one. If any part of your creditable
coveragewasthrough an insurance company, you can a so contact theinsurance
company for acertificatethat reflectsthat part of your creditable coverageaslong as
you maketherequest within 24 monthsof your coverage ceasing under theinsurance
policy. Group health plansandinsurersthat fail or refuseto provide such certificatesare
subject to penatiesunder HIPAA.

Inany event, if you do not receive acertificate, you may demonstrate to your new plan
that you have creditable coverage (aswell asthetimeyou werein any waiting periods)
by producing documentation or other evidence of creditable coverage (such aspay
stubsthat reflect adeduction for healthinsurance, explanation of benefitsforms (EOBS)
or verification by adoctor or your former health care benefits provider that you had
prior healthinsurance coverage). Accordingly, you should keep theserecordsand
documentation in caseyou need them.

Do plans that do not impose a preexisting condition exclusion
period (and the issuers that provide coverage under these plans)
have to provide certificates?

Yes.

Can plans contract with an issuer to provide the certificates for
their employees?

Yes. Toavoid duplication of certificates, aplan may contract with theissuer to provide

thecertificate. Furthermore, if any entity (including athird-party administrator) provides
acertificatetoanindividua, no other party isrequired to providethe certificate.
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) 2 When must group health plans and issuers provide the
certificates?

Plansandissuersmust furnishthe certificate automaticaly to:

e anindividua whoisentitledtoelect COBRA continuation coverage, at a
timeno later than when anoticeisrequired to be provided for aqualifying
event under COBRA,;

e anindividua who loses coverage under agroup health plan and whoisnot
entitledto elect COBRA continuation coverage, within areasonabletime
after coverage ceases, and

e anindividua who haselected COBRA continuation coverage, either within
areasonabletime after the plan learnsthat COBRA continuation coverage
ceased or, if gpplicable, within areasonabletime after theindividual’ sgrace
period for the payment of COBRA premiumsends.

Plansand issuersmust a so generally provide acertificateto you if you request one, or
someone requests one on your behalf (with your permission), at theearliest timethat a
plan or issuer, acting in areasonable and prompt fashion, can providethe certificate.

) 2 Is there a model certificate that group health plans and issuers can
use?
Yes.

) 2 Can my old plan simply call my new plan to relay information

about my creditable coverage?
Yes. If you, your new plan, and your old plan all agree, theinformation may be

transferred by telephone. You area so entitled to request awritten certificatefor your
recordswhen your coverageinformationisprovided by telephone.

| 2 Are plans and issuers required to issue certificates of creditable
coverage to dependents of covered employees?

Yes. A plan or issuer must make reasonabl e effortsto collect the necessary information
for dependents and i ssue the dependent acertificate of creditable coverage. If the
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coverageinformation for adependent isthe sameasfor theemployee, one certificate
with both the empl oyee and dependent information can be provided.

However, an automatic certificate for adependent isnot required to beissued until the
planor issuer knows (or, making reasonabl e efforts, should know) of the dependent’s
lossof coverage. Thisinformation can be collected annually, such asduring an open
enrollment period.

What is the minimum period of time that should be covered by the
certificate?

It depends on whether the certificateisissued automatically or upon request:

e Foracertificatethat isissued automatically, the certificate shoul d reflect the
most recent period of continuous coverage.

® [or acertificatethat isissued upon request, the certificate should reflect
each period of continuous coverage ending within 24 monthsprior tothe
date of the request.

At notimemust the certificate reflect more than 18 months of creditable coveragethatis
not interrupted by abreak in coverage of 63 daysor more.

15



Special Enrollment

Group health plans and health insuranceissuersarerequired to provide special

enrollment periods during which individualswho previously declined coverage for
themselves and their dependents may be allowed to enroll (without having to wait until
the plan’s next open enrollment period). A special enrollment period can occur if a person
with other health coverage loses that coverage or if a person becomes a new dependent
through marriage, birth, adoption or placement for adoption.

>

What events trigger a special enrollment opportunity?

When the employee or dependent of an employeeloses other health coverage, aspecia
enrollment opportunity in thegroup health plan may betriggered. To haveaspecial
enrollment opportunity inthissituation, the empl oyee or dependent must have had other
health coverage when coverage under the group health plan was previoudy declined. If
the other coveragewas COBRA continuation coverage, specia enrollment can be
requested only after the COBRA continuation coverageisexhausted. If the other
coveragewasnot COBRA continuation coverage, specia enrollment can berequested
whentheindividua loseseligibility for theother coverage.

Inaddition, aspecia enrollment opportunity may betriggered when aperson becomes
anew dependent through marriage, birth, adoption or placement for adoption.

For each triggering event, aspecia enrollee may not betreated asalate enrollee.
Therefore, the maximum preexisting condition exclusion period that may beappliedtoa
specia enrolleeis 12 months, and the 12 months are reduced by the special enrollee’s
prior creditable coverage. Inaddition, anewborn, adopted child or child placed for
adoption cannot be subject to apreexisting condition exclusion periodif thechildis
enrolled within 30 daysof birth, adoption or placement for adoption and hasno
subsequent significant break in coverage.

What are a plan’s obligations with respect to special enrollment
when an employee or a dependent of an employee loses other
health coverage?

When an employee or adependent of an employeelosesother health coverage, a
special enrollment opportunity may betriggered (only if theindividua had other hedlth
insurance coveragewhenfirst eigibleto enroll). Theemployee or dependent must
request specia enrollment within 30 daysof thelossof coverage. Inaddition, the
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resulting coverage must be effectiveno later than thefirst day of thefirst calendar month
beginning after the date the compl eted request for enrollment isreceived.

What are a plan’s obligations with respect to special enrollment
when an individual becomes a new dependent through marriage,
birth, adoption, or placement for adoption?

Employees, aswell astheir spousesand new dependents, may have special enrolIment
rightsafter amarriage, birth, adoption or placement for adoption. Inaddition, new
spousesand new dependents of retireesin agroup health plan may also have specia
enrollment rightsafter amarriage, birth, adoption or placement for adoption.

If agpecia enrollment opportunity isavailable, theindividua must request specia
enrollment within 30 days of themarriage, birth, adoption or placement for adoption
that triggered the specia enrollment opportunity. Inthecaseof marriage, enrollmentis
required to be effective not later than thefirst day of thefirst calendar month beginning
after the date the completed request for enrolIment isreceived by theplan. Inthecase
of birth, adoption or placement for adoption, enrollment isrequired to be effective not
later than the date of such birth, adoption or placement for adoption.

Are plans and issuers required to disclose individuals’ special
enrollment rights?

Yes. A description of specia enrollment rightsmust be provided to employeesonor
beforethetimethey are offered the opportunity to enroll inthe group health plan.

17



Nondiscrimination Requirements

Individuals may not be denied eligibility or continued eligibility to enroll for benefits

under the terms of the plan based on specified health factors. In addition, an individual
may not be charged more for coverage than similarly situated individuals based on these
specified health factors.

>

Can | lose, or be charged more for, coverage if my health status
changes?

Group hedlth plansand issuersmay not establish rulesfor eigibility (including continued
eligibility) of any individud to enroll under thetermsof the plan based on“ hedlth status-
related factors.” Thesefactorsareyour health status, medical condition (physical or
mental), claimsexperience, recei pt of hedlth care, medica history, geneticinformation,
evidenceof insurability or disability. For example, you cannot be excluded or dropped
from coverage under your health plan just because you haveaparticular illness.

Also, plansand issuersmay not require anindividua to pay apremium or contribution
that isgreater thanthat for asimilarly situated individual based on ahedlth status-related
factor.

Can a group health plan or group health insurance issuer require
me to pass a physical examination in order for me to be eligible to
enroll in the plan?

No. A group health plan or group health insuranceissuer may not requireyouto passa
physical examination for enrollment. Evenif you arealate enrollee, you may not be
required to passaphysica examinationin order to beeligiblefor coverage.

My group health plan requires me to complete a detailed health
history questionnaire and subtracts Health Points for prior or
current health conditions. In order to enroll in the plan, an
individual must score 70 out of 100 total points. | scored only 50
points and was denied eligibility in the plan. Is this permissible?

No. The HIPA A nondiscrimination provisionsdo not automatically prohibit health care
questionnaires. It depends on how theinformation that isobtained isused. Inthiscase,
theplanrequiresindividual sto score acertain number of Health Pointsthat arerelated
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to prior or current medical conditionsin order to enroll intheplan, whichis
impermissiblediscriminationinrulesfor digibility based onahedth factor.

| am an avid skier. Can | be excluded from enrolling in my
employer’s health plan because | ski?

No. Participationinactivitiessuch asskiing isevidence of insurability, ahedth factor.
Therefore, you may not be denied eigibility to enroll in your employer’s plan because
you sKi.

My group health plan excludes coverage for preexisting health
conditions which existed prior to enrolling in the plan. Is this
permissible?

HIPAA setsforth specificlimitationson aplan’suse of preexisting condition exclusions.
If aplan complieswith theselimitationsand appliesthe preexisting condition excluson
uniformly toal smilarly situated individualsand doesnot direct theexcluson at
individual participantsand beneficiaries, theplanisconsidered to bein compliancewith
the nondi scrimination provisions. (Seethe question and answer later inthissection
discussing sandardsfor defining smilarly Stuated individuals.)

My group health plan imposes a twelve month preexisting
condition exclusion period but, after the first six months, the
exclusion period is waived for individuals who have not had any
claims since enrollment. Is this permissible?

No. A group health plan may impose apreexisting condition exclusion period, but the
exclusonmust begpplied uniformly toal smilarly Stuatedindividuas. Here, theplan's
provisionsdo not apply uniformly becauseindividua swho have medicd clamsfor the
first six monthsfollowing enrollment are not treeted the sameassmilarly stuated
individual swith no clamsduring that period. Therefore, the plan provision violatesthe
HIPAA nondiscrimination provisions.

My group health plan excludes coverage for benefits for a health
condition that | have (without regard to whether it was preexisting
in nature). Is my plan violating HIPAA’s nondiscrimination
provisions by imposing this exclusion?
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Group hedth plansmay exclude coveragefor aspecific disease, limit or exclude
benefitsfor certain typesof treatmentsor drugs, or limit or exclude benefitsbased ona
determination of whether the benefitsare experimenta or medicaly necessary, if the
benefit restrictionisapplied uniformly toal smilarly stuated individualsandisnot
directed at any individud participantsor beneficiariesbased on ahealth factor. (Plan
amendmentsapplicabletodl individuasinagroup of smilarly stuated individuadsand
madeeffectiveno earlier thanthefirst day of the next plan year after theamendment is
adopted are not considered to bedirected at individual participantsand beneficiaries.)

Therefore, aslong asyour plan’scondition-specific benefit exclusonisapplied
uniformly toal smilarly stuated individuals, andisnot directed at individua participants
or beneficiariesbased on ahedth factor, the benefit exclusonispermissibleunder the
HIPAA nondiscrimination provisions.

My health plan has a $500,000 lifetime limit on all benefits covered
under the plan. In addition, the plan has a $2,000 lifetime limit on
all benefits provided for one of my health conditions. Are these
limits permissible?

A group hedlth plan may apply lifetimelimitsgeneraly or with respect to benefitsfor a
specific diseaseor treatment, provided thelimitsare applied uniformly toal smilarly
stuated individualsand arenot directed at individual participantsor beneficiariesbased
onahedthfactor.

Therefore, both the $500,000 lifetimelimit and the $2,000 condition-specific lifetime
limit arepermissibleif gpplied uniformly todl smilarly situated individua sand not
directed at any individua participantsor beneficiariesbased on ahedth factor.

Can my health plan or issuer deny benefits for an injury based on
the source of that injury?

If theinjury resultsfrom amedical condition or an act of domestic violence, the health
plan or issuer may not deny benefitsfor theinjury, if itisaninjury theplanwould
otherwisecover.

For example, aplan may not exclude coveragefor sdf-inflicted injuries(or injuries
resulting from attempted suicide) with respect toanindividud if theinjuriesare
otherwise covered by theplanandif theindividud’sinjuriesaretheresult of amedical
condition, such asdepression.
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However, aplan or issuer may exclude coveragefor injuriesthat do not result froma
medical condition or domestic violence, such asinjuriessustained in high risk activities,
such asbungeejumping. (Nonethel essthe plan could not exclude an individual from
enrollment for coverage becausetheindividua participatedin bungeejumping.)

| have a history of high claims. Can | be charged more than
similarly situated individuals based on my claims experience?

No. Group health plansand group health insuranceissuers cannot chargeanindividual
morefor coveragethanasimilarly situated individua based onany hedlth factor.

Is it permissible for a health insurance issuer to charge a higher
premium to one group health plan that covers individuals some of
whom have adverse health factors than it charges another group
health plan comprised of fewer individuals with adverse health
factors?

Yes. HIPAA doesnot restrict ahedthinsuranceissuer from charging ahigher rateto
onegroup health plan (or employer) over another. Anissuer may take health factors of
individua sinto account when establishing blended, aggregateratesfor group hedth
plans (or employers). Thismay resultin one health plan (or employer) being charged a
higher premium than another for the same coverage through the sameissuer.

Do the rules provide guidance on defining groups of similarly
situated individuals?

Yes. Therulesprovidethat distinctionsamong groupsof smilarly stuated individuas
may not be based on ahedlth factor. Instead, if distinguishing among partici pants, plans
and issuers must base distinctions on bona-fide employment based classifications

cons stent with theemployer’ susual business practice.

For example, part-timeand full-timeemployees, employeesworking in different
geographiclocations, and employeeswith different datesof hireor lengthsof service
could betreated asdistinct groupsof smilarly stuated individuals, provided the
distinctioniscons stent with theemployer’ susual businesspractice. Inaddition, aplan
or issuer generally may treat participants and beneficiaries astwo separate groups of
smilarly stuated individuas. The plan may a so distingui sh between beneficiariesbased,
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for example, ontheir relationship to the participant (such as spouse or dependent child),
or based on the age or student status of dependent children.

Nonetheless, in any case, the creation or modification of aclassification cannot be
directed at individual participantsor beneficiariesbased on one or moreof their health
factors.

My group health plan has a non-confinement provision which
states that if an individual is confined to a hospital at the time
enrollment eligibility begins, such eligibility is postponed until
that individual is no longer confined. Is this permissible?

No. A group hedlth plan may not restrict anindividua’ seligibility, benefits, or the
effectivedate of coverage based ontheindividual’s confinement in ahospital or other
hedlth carefacility. Additionaly, ahealth plan may not set anindividua’spremiumrate
based on theindividud’sconfinement.

My group health plan has a 90-day waiting period for enroliment.
Under the terms of the plan, if an individual is actively at work on
the 91st day, health coverage becomes effective on that day. If an
individual is not actively at work on the 91st day, the effective date
of coverage is delayed until the first day the individual is actively
at work. | missed work on the 91st day due to illness. Can | be
excluded from coverage under the plan’s actively-at-work
provision?

No. A group health plan or issuer generaly may not refuseto provide benefitsbecause
anindividual isnot actively at work on theday theindividua would otherwisebecome
eligiblefor benefits. However, these actively-at-work clausesare permittedif the plan
treatsindividual swho are absent from work dueto ahealth factor (for example,
individualstaking sick leave) asif they areactively at work for purposesof hedlth
coverage.

Nonetheless, aplan may requireanindividua to beginwork before coverage may
becomeeffective. Additiondly, plansmay distinguish among groupsof Smilarly Stuated
individuals (for example, aplan may requireanindividual towork full time, suchas250
hoursper quarter or 30 hours per week) intheir eigibility provisions.
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My group health plan provides that dependents are generally
eligible for coverage only until age 25. This age restriction does
not, however, apply to disabled dependents who may continue
health coverage past age 25. Is this plan provisions favoring
disabled dependents permissible?

Yes. Itispermissiblefor aplan or issuer totreat anindividua with an adversehedlth
factor morefavorably by offering extended coverage.
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Disclosure Requirements

What kinds of information do group health plans have to give to
participants and beneficiaries?

HIPAA and other recent laws madeimportant changesin ERISA'sdisclosure
requirementsfor group health plans. Under current Department of Labor interim
disclosurerules, group health plansmust improvetheir summary plan descriptions
(SPDs) and summariesof material modifications (SMMs) (documentsemployersare
required to provideto employeesat certain key intervals) in four major waysto make
surethey:

e notify participantsand beneficiariesof “ materia reductionsin covered
servicesor benefits’ (for example, reductionsin benefitsor increasesin
deductiblesand co-payments) generally within 60 days of adoption of the

change.

e discloseto participantsand beneficiariesinformation about therol e of
issuers(e.g., insurance companiesand HM Os) with respect to their group
hedlth plan. In particular, the name and address of theissuer, whether and
to what extent benefitsunder the plan are guaranteed under acontract or
policy of insuranceissued by theissuer and the nature of any administrative
services(e.g., payment of claims) provided by theissuer.

e tel participantsand beneficiarieswhich Department of Labor officethey can
contact for assistance or information on their rightsunder ERISA and
HIPAA.

e tdl participantsand beneficiariesthat federal law generally prohibitstheplan
and hedthinsuranceissuersfromlimiting hospital staysfor childbirthtoless
than 48 hoursfor normal deliveriesand 96 hoursfor cesarean sections.

What is the definition of a “material reduction in covered services
or benefits” that is subject to the new 60-day notice requirement?

Under theinterim disclosurerules, a“materid reductionin covered servicesor benefits’
meansany modification to agroup health plan or changein theinformation required to
beincludedin thesummary plan description that, independently or in conjunction with
other contemporaneous modificationsor changes, would be considered by theaverage
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plan participant to be animportant reduction in covered servicesor benefitsunder the
group hedlth plan.

Theinterim rulesciteexamplesof “reductionsin covered servicesor benefits’ as
generdly including any plan modification or changethat:

e diminatesbenefitspayableunder theplan;

e reducesbenefits payableunder theplan, including areduction that occursasa
result of achangeinformulas, methodol ogiesor schedulesthat serveasthe
bas sfor making benefit determinations,

e increasesdeductibles, co-paymentsor other amountsto bepaid by a
participant or beneficiary;

e reducestheserviceareacovered by ahealth maintenance organization; or

e edtablishesnew conditionsor requirements(e.g., preauthorization
requirements) to obtain servicesor benefitsunder the plan.

Can employers use e-mail systems to communicate these new
disclosures to employees, and if so, do employees have a right to
get a paper copy of the information from their plan?

Yes. Theinterim disclosurerulesprovidea® safe harbor” for using electronic media
(e.g., email) tofurnish group health plan SPDs, summariesof “materia reductionsin
covered servicesor benefits’ and other SMM s (summariesof plan modificationsand
SPD changes). To usethe* safe harbor,” among other requirements, employeesmust
beableto effectively accessat their worksite documentsfurnishedin eectronicform.
Participantsal so continueto have aright to receive thedisclosuresin paper formon
request and free of charge.

Although theinterim ruleisnot the exclusive means by which eectronic mediacan be
used to lawfully communicate planinformation, the HIPAA * safeharbor” islimited to
group health plans. The Department of Labor isconsidering extending theruleto other
plans, including pension plans, and to other plan disclosures, but isexploring whether
specid precautionsare necessary to ensurethe confidentiality of electronically
transmitted individual account or benefit-related information.
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Enforcement and State Flexibility

Who enforces HIPAA?

The Secretary of Labor enforcesthe health care portability requirementson group
hedlth plansunder ERISA, including sdlf-insured arrangements. Inaddition, participants
and beneficiariescanfilesuit to enforcether rightsunder ERISA, asamended by
HIPAA.

The Secretary of the Treasury enforcesthe health care portability requirementson group
hedlth plans, including slf-insured arrangements. A taxpayer that failsto comply may be
subject to an excisetax.

Statesal so have enforcement respons bility for group and individual requirements
imposed on hedlth insuranceissuers, including sanctionsavailableunder statelaw. If a
state doesnot actintheareasof itsresponsibility, the Secretary of Health and Human
Servicesmay make adetermination that the state hasfailed “to substantially enforce” the
law, assert federal authority to enforce, and impose sanctionsoninsurersasspecifiedin
thestatute, including civil money pendties.

Can states modify HIPAA's portability requirements?

Yes, incertain circumstances. Statesmay impose stricter obligationson health insurance
issuersintheseven areaslisted below. Statesmay:

e shortenthe6-month “look-back” period prior to the enrolIment date to
determinewhat isapreexisting condition;

e shortenthe 12- and 18-month maximum preexisting condition excluson
periods;

® increasethe63-day significant break in coverageperiod;

® increasethe 30-day period for newborns, adopted children and children
placed for adoption to enroll in the plan so that no preexisting condition
exclusion period may be applied theregfter;

e further limit the circumstances in which a preexisting condition
exclusion period may be applied beyond the “exceptions’
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described in federal law (the “exceptions’ under federal law are for
certain newborns, adopted children, children placed for adoption,
pregnancy, and genetic information in the absence of a diagnosis);

e requireadditiona specia enrollment periods; and

e reducethemaximumHMO affiliation period tolessthan 2 months (3
monthsfor late enrollees).

In addition, states may sometimes impose other requirements with respect to
insurance companies and HMOs. Therefore, if your health coverage is offered
through an HMO or an insurance policy issued by an insurance company, you
should check with your State Insurance Commissioner’s Office to find out the
rulesin your state.
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Switching From Group Coverage to
an Individual Insurance Policy

What if | am unable to obtain group coverage?

You may beableto obtain coverage under anindividual insurance policy issued by an
insurance company or, in some states through a high-risk pool. HIPAA guarantees
access to individua insurance to “eligible individuals.” Eligible individuals:

e havehad coveragefor at least 18 monthswithout a“ significant break in
coverage’ (seesection on crediting prior health coveragefor thedefinition
of agignificant break in coverage) wherethe most recent period of
coveragewas under agroup health plan;

e did not have their group coverage terminated because of fraud or
nonpayment of premiums; and

e areineligible for COBRA continuation coverage or if offered COBRA
continuation coverage (or continuation coverage under asimilar state
program) have both elected and exhausted their continuation coverage.

Theopportunity to buy anindividua insurance policy isthesamewhether theindividual
islaid off, isfired or quits his or her job. For information on individual insurance
policies or on state high-risk pools you should contact your State Insurance
Commissioner’s Office.

What if | cannot afford the premiums for an individual insurance policy?

HIPAA doesnot limit premium rates. However, many states|limit insurance premiums
and HIPAA doesnot preempt statelawsregulating the cost of insurance. For
information on how your state law may limit premium rates for individual
insurance policies or for information on state high-risk pools you should contact
your State Insurance Commissioner’s Office.
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Is my individual insurance policy renewable? Can it be terminated?

At your option, individual health coverage must be renewed or continued in force.
However, your individual health coverage may not be renewed or may be
discontinued because you failed to pay premiums, committed fraud, terminated
the policy, moved outside the service area, or ended membership in abonafide
association (if you terminated your membership in an association that is not a
bonafide, your health insurance coverage cannot be terminated because your
membership terminated). For information on whether an association is bona fide
you should contact your State Insurance Commissioner’s Office.
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Additional Frequently Asked Questions
on HIPAA

If | change jobs am | guaranteed the same benefits that | have
under my current plan?

No. When aperson transfersfrom one plan to another, the benefitsthe person receives
will bethose provided under thenew plan. Coverage under the new plan can be
different than the coverage under theformer plan.

Will | be covered immediately under my new employer’s plan?

Not necessarily. Plansmay set awaiting period beforeindividualsbecomeedigiblefor
benefits. HM Osmay havean “affiliation period” duringwhichanindividual doesnot
receive benefitsand isnot charged premiums. Affiliation periodsrun concurrently with
any waiting period under aplan and may not last for morethan 2 months (3 monthsfor
late enrollees) and are only alowed for HM Osthat do not impose preexisting condition
exclusion periods.

Does HIPAA require employers to offer health coverage or require
plans to provide specific benefits?

No. The provision of health coverage by an employer isvoluntary. HIPAA doesnot
require specific benefitsnor doesit prohibit aplan from restricting the amount or nature
of benefitsfor smilarly Stuated individuas.

What if my new employer does not provide health coverage?

Thereisno requirement for any employer to offer healthinsurance coverage. If your
new employer doesnot offer health insurance, you may be ableto continue coverage
under your previousemployer’splan under COBRA continuation coverage.

What if | cannot afford the premiums for group health coverage?

HIPAA doesnot limit premium rates, but it does prohibit plansand issuersfrom
charging anindividua morethansmilarly stuatedindividuasinthe sameplan because
of hedth status. Plansmay offer premium discountsor rebatesfor participationin
wellnessprograms. Inaddition, many stateslimit insurance premiumsand HIPAA does
not preempt state lawsregulating the cost of insurance.
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Does HIPAA extend COBRA continuation coverage?

Generdly no. However, HIPAA makestwo changesto thelength of the COBRA
continuation coverage period.

Effective January 1, 1997, quaified beneficiarieswho are determined to be disabled
under the Socia Security Act withinthefirst 60 daysof COBRA continuation coverage
will beableto purchase an additional 11 months of coverage beyond theusual 18-
month coverage period. Thisisachangefrom thepreviouslaw whichrequiredthat a
qualified beneficiary be determined to be disabled at thetime of the qualifying event to
receive 29 monthsof COBRA continuation coverage. Thisextension of coverageis

a so availableto nondisabled family memberswho areentitled to COBRA continuation
coverage.

COBRA rulesareaso modified and clarified to ensurethat children who areborn or
adopted during the continuation coverage period aretreated as” qualified beneficiaries.”

Does HIPAA apply to self-insured group health plans?
Yes.

Are health flexible spending arrangements (FSAs) required to
issue certificates?

If ahedlth FSA isofferedin conjunction with another group health plan and if the
maximum benefit payable does not exceed aspecified amount (two timesthe
employee’ ssdary reduction election under the health FSA for theyear, or if greater, the
amount of theemployee' ssalary reduction election under the health FSA for theyear,
plus$500), in most casesthe benefitsunder the health FSA will be excepted benefits
and therefore not covered under HIPAA. Accordingly, the coverage under the FSA will
not be creditable coverage, and the FSA isnot required to issue certificatesfor the
coverage.

If you have aquestion concerning whether coverage under your health FSA iscreditable
coverageand if you areentitled to acertificate of creditable coverage, contact your plan
administrator or the Department of L abor office nearest you.
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