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Mr. HOLLMCS, from the Committee on Commerce, Science, and 
I Transportation, submitted the following 

R E P O R T  

[To accompany S. 6761 

The Committee on Commerce, Science, and Transportation, to 
which was referred the bill (S. 676) to provide for testing for the 

: , use, violation of law or Federal regulation, of alcohol or con- 
trolled substances by persons who o rate aircraft, trains, and com- 

I mercial motor vehicles, and for ot ge er puposes, having considered 
the same, re rta favorably thereon with amendments and recom- 
mends that t E" e bill as amended do pass. 

The bill, as reported, would require the Secretary of Transporta- 
tion (Secretary), in the interest of safety, to isaue rules within 
twelve months of enactment to establish drug and alcohol testing 

I prsgrms fsr certain individuab employe8 in slafety-sensitive psi-  
tions in the aviation, rail, motor carrier, and mass transit indus- 
tries. 

The bill would provide for five t y p e  of testing;, includin 
random, pre-employment, poat-accident, periodic recurring, an 8 
upon reasonable suspicion. Any testing program would be required 
to include procedures to rotect individual privacy, incorporate lab- 
oratory certification anBtesting procedures developed by the De- 
partment of Health and Human Services (HHS) and the Depart- 
ment of Transportation (DOT), require that all laboratories in- 
volved in testing for drugs have the capability of performing 



screening and confirmation tests at such labora to~,  require confir- 
mation of all positive screening tests, provide for t e subdivision of 
specimens and the opportunity for an independent test of positive 
samples, provide for confidentiality of test results and medical his- 
tories, and ensure that employees are selected for testa by nondis- 
criminatory and impartial methods. It also would require the Sec- 
retary to mandate the development of rehabilitation rograms for 
certain employees who are found to have used illegal f! rugs or alco- 
hol. 

The bill would establish a statutory mandate for the drug testing 
rules issued by DOT in 1988 for the aviation and motor carrier in- 
dustries, and in 1985 and 1988 for the rail industry. In addition, it 
would enable the Urban Mass Transit Administration (UMTA) to 
restore its drug testing rules, which it was forced to suspend as a 
result of a court decision, Amalgamated %wit Union v. Skinner, 
894 F. 2d 1362 (D.C. Cir. 1990). It also would require DOT to supple- 
ment all these rules with requirements for alcohol testing. 

BACKGROUND AND NEEDS 

SUBSTANCE ABUSE IN TRANSPORTATION 

Drug and alcohol abuse has become an increasing problem in the 
workplace. Substance abuse leads to impaired memory, lethargy, 
reduced coordination, and a whole series of changes in heart, brain, 
and lung functions. According to a Department of Justice estimate 
based on 1987 data, these symptoms m workers have resulted in 
lost productivity for American businesses of as much as $100 bil- 
lion a year, with significant increases in employee accident rates, 
health care costs, and absenteeism. 

In the transportation sector, the costs of drug and alcohol use are 
clearly magnified. Whenever individuals board an airplane, train, 
or motor vehicle, they put their lives into the hands of those who 
are being paid to ensure safe passage. This trust relies upon the 
vigilance of trained employees to remain alert to any sible oc- P" currence that might endanger the safety of the trave ing public. 
The potential for catastrophic disaster created by those who abuse 
alcohol and illegal drugs while working in safety-sensitive trans- 
portation positions mandates that every effort be made to elimi- 
nate the cause of that threat. 

At no time was this made more evident than after the January 
1987 accident in Cham, MB, botwam rn Arntrrtk pmiwng@r train 
and a Conrail freight train, which resulted in 16 fatalities and 170 
injuries. The Conrail train's engineer and brakeman subsequently 
testified that they had been smoking marijuana in the cab of the 
Conrail locomotive prior to the fatal accident. The National Trans- 
portation Safety Board (NTSB) further found that a probable cause 
of the accident was the engineer's failure, as a result of impair- 
ment from marijuana, to stop the train in compliance with cab and 
wayside signals. In addition, testing indicated the brakeman had 
traces of the hallucino enic d PCP in his urine. Given the re 
sults of recent researc ! which "Yi, s ows that certain drugs, such as 
marijuana, can impair an individual's performance up to 24 hours 
after consumption, substance abuse remains a serious matter of 
concern. 

The problem of drugs and alcohol in the rail industry has contin- 
ued. In 1988, there were 29 rail accidents in which either drugs or 
alcohol were involved-one accident involving drugs or alcohol 
every 12Y2 days. Eight rail workers were killed in these accidents, 
and 41 others were injured. During 1989, there were 21 accidents in 
the rail industry following which one or more workera tested * 

tive for drugs or alcohol in post-accident testing. The Federal 
road Administration (FRA) reported 16 rail accidents involving 
drug or alcohol abuse in 1990. 

A recent incident involving substance abuse in the aviation in- 
dustry was the August 1990 sentencing of three Northwest Airlines 
ilots who had flown while intoxicated between Fargo, ND, and 

bmneapolis, MN, on March 8, 1990. Two hours after the flight 
ended, the blood alcohol content (BAC) of the captain of the crew 
was 0.13 percent. He testified that he drank 20 rum-and-cokes the 
night prior to the 6:00 a.m. flight. I t  was only because airport au- 
thorities called for testing under Minnesota law that the pilots 
were found to be legally intoxicated. Federal Aviation Administra- 
tion (FAA) officials were notified by a bar patron that the pilots 
had been drinking excessively, but did not have the authority to re- 
quire preflight alcohol testing in order to determine the pilots' 
condition. 

Other examples involving drugs or alcohol in aviation include 
the January 1988 crash of a commuter plane near Durango, Colora- 
do, in which 9 persons died and about which NTSB ruled that a 
pilot's cocaine use was a contributing cause. Also, the Inspector 
General of DOT reported that 10,300 active airmen certified by the 
FAA had their auto driver's licenses suspended or revoked for driv- 
ing while intoxicated between 1980 and 1987. Under the FAA's 
random drug testing program, 117 safety-sensitive employees, in- 
cluding 83 air traffic controllers, tested positive for drug use be- 
tween September 1987 and September 1989. During 1990, the first 
year that private sector drug testing was conducted under DOT'S 
aviation drug testing rules, 120,642 drug tests were conducted and 
571 airline workers tested positive, 178 in random tests. 

With respect to the commerical motor carrier industry, the 
number of alcohol and drug-related accidents has been high. Sub- 
stance abuse b truck drivers first was highlighted to the Commit- 
tee when the i' nsurance Institute for Highway Safety released the 
results of a 1986 study showing that of a random sample of 300 
truck driven, and among thme 88 wrcmt who w e e d  to be tostgd, 
18 percent tested positive for the presence of controlled substances 
or alcohol. Additionally, representatives of the trucking industry 
testified at  a July 1986 Committee hearing that illegal drugs are 
bought and sold with the aid of the CB radio a t  virtually every 
truck stop in the country. That this practice continues has been 
confirmed by a number of television and newspaper investigative 
reporb, and by undercover sting operations, conducted in August 
1988 and May 1989 by the California Attorney General at  Califor- 
nia truck stag, which resulted in the dnrg arrest af 180 people, in- 
dudin 40 vers of' 80,000 pound trucks. 

On gebruary 5, 1990, the NTSB announced the results of a one- 
ear study of fatal accidents in eight States: 33 percent of the fatal- 

iy injured drivers tested positive for alcohol and other drugs of 



abuse. In addition, over the past three years, the NTSB has con- 
ducted a study of 189 tractor-trailer accidents, 26 of which were di- 
rectlv attributable to alcohol or drug; use. These accidents include - 
the <allowing. 

On April 1, 1986, in Dumas, AR, a tractor-trailer driver failed to 
brake for a passenger car in front of him that was slowing down to 
turn off the highway. The 34-ton truck smashed into the back of 
the car, instantly killing all five occupants. The NTSB report notes 
that the driver's BAC was over the legal limit and that he had a 
previous record for driving while intoxicated. 

That same month, a truck driver in Chino, CA, ignored a red 
light signal and crashed into two passenger cars. The collision 
killed the driver of one of the cars and injured a passenger in the 
truck. Police found a pipe used for smoking marijuana in the cab of 
the truck. Ir, addition, a blood analysis revealed a BAC level of 0.21 
percent-twice the then existing legal limit of 0.10 percent and five 
times the newly established BAC limit of 0.04 for commercial driv- 
ers. 

On March 7, 1987, in Diamond Bar, CA, a tractor-trailer driver 
set off a series of collisions by failing to stop for traffic backed up 
from a previous accident-15 persons were injured and two were 
killed. In addition to having a BAC level of 0.15 at the time of the 
accident, the driver was experiencing withdrawal symptoms from 
his self-confessed heroin addiction. 

In June 1987, NTSB investigators studied an accident in which a 
tractor-trailer collided with a passenger train, causing a derailment 
and in?uring 28 rail passengers. The coroner's examination of the 
truck driver found his blood alcohol level a t  two and onehalf tima 
that allowed by law. 

Not every motor carrier accident involving substance abuse was 
considered by the NTSB. For example, on May 19, 1988, a truck 
driver rammed into more than two-dozen vehicles on a Los Angeles 
freeway, but miraculously caused only minor injuries. Police found 
amphetamines, a hypodermic syringe, and a partly smoked mari- 
juana cigaratte in his cab. In October 1988, near Fort Hancock, TX, 
a truck driver forced several motorists off the highwa , injuring r seven persons and killing a woman. After ~haating a ps iea offleer, 
the driver tried to run the officer down with his tractor-trailer. The 
police on the scene said the driver was apparently driving under 
the influence of drugs. 

There was a similar tragedy in late 1988, The driver of a tractor- 
trailer rig went on an 80-mile long rampage down Interstate 10 
through rush-hour traffic in San Antonio, TX. During this ram- 
page, the tractor-trailer crashed into more than 20 other vehicles 
and seriously injured two people. When the driver was arrested, he 
did not seem to know that he had done anything wrong. Police 
later found cocaine in the cab of the truck and filed drug charges 
against the driver. 

The drivers themselves recognize that there ia a problem with 
substance abuse. The 1986 Annual Motor Carrier Safety Survey of 
commercial drivers revealed that 40 percent of them believe that at 
least half of their colleagluee mmetimeo drive under the influence 
of drugs. The 1987 Motor Carrier Safety Survey further found that 

73 percent of commercial drivers supported mandatory random al- 
cohol and drug testing of all commercial motor vehicle drivers. 

In the 1988 Motor Carrier Safety Survey, drivers responded that 
the believe that 29 percent of their fellow drivers regularly drive 
u n g r  the influence of illegal drugs. Seventy-eight percent of all 
union member drivers said they supported mandatory random drug 
and alcohol testing, compared to 67 rcent of non-union drivers. 
Sixty-one percent of those drivers w i? o support testing believe it 
would be most appropriate for emplo ers to conduct drug and alco- 
hol tests as o posed to government o ficials at  roadside inspections. S i" 

Commerci drivers responding to the 1989 Motor Carrier Safety 
Survey indicated that they believe about one in four of their fellow 
drivers regularly drive under the influence of illegal drugs. Driver 
approval of drug testing was 68 percent in favor of random testing, 
76 percent for reasonable suspicion testing, 84 percent for pre-em- 
ployment testing, 89 percent in favor of testing in conjunction with 
required physical examinations, and 90 percent for post-accident 
testing. 

The May 29, 1988, "Transport Topics" reported that 88 percent of 
the people questioned during a recent straw poll taken at the East 
Coast Truck Show in Baltimore stated that they support drug test- 
ing of truck drivers. Ninety-three percent said that they would be 
willing to be tested. (Eight -four percent of the people surveyed 
said that they drove trucks r or a living.) 

Substance abuse is also a problem in the bus industry. In April 
1987, a bus struck a bridge on the George Washington Parkway in 
Alexandria, VA, killing one and injuring 32 passengers. The driver 
tabd positive for ~ o ~ a i n e ,  wlium, and rnaruuana' In July 1088, a 
bus driver was arrested for dru use after veering off the freewa 
into a grove of trees near Egg If arbor, NJ. Three of the 43 churc 
group members on board were seriously injured. 

K 
During a November 1983 strike, Greyhound took applications 

from a group of experienced intercity bus drivers. Greyhound 
found that 30 percent of the applicants urine samples tested posi- 
tive for marijuana. Without testing, it is possible that many of 
these individuals might now be operating interstate buses. 

The need for dm and alc~hol testing of maaj transit em loyea d recently was hig ighted by a December 28, 1990, acci cf' ent in 
Boston, MA, where a mass transit operator, with a BAC above 0.10 
percent, crashed a trolley car into another trolley car, injuring 33 
people. In addition, the Committee's report on S. 2434 (Rpt No. 
101-3741, the Transit Employee Testing Act of 1990, noted that in 
Philadelphia alone, transit operators have tested positive for drug 
or alcohol use in six major accidents between 1986 and 1990, in- 
volving at least 183 in'uries and 3 deaths. Other transit accidents 
involving drug or alco h 01 use that were cited included the follow- 
ing: (1) a March 7, 1990, derailment of a Southeastern Pennsylva- 
nia Transit Authority subway train; (2) a Cleveland, OH transit in- 
cident on January 17, 1990, when a supervisor and a driver/trainee 
both tested positive for illegal drug use after smashing a transit ve- 
hicle into construction equipment; (3) a 1988 Bronx, NY incident in 
which a Metro-North commuter train crashed into a stationary 
train and in which the engineer, who was killed, tested positive for 
marijuana, and four other transit employees tested positive for 



morphine, marijuana, and butalbital; (4) a February 1987 Metro- 
North incident when an empty train crashed into a fully occupied 
train, injuring 30 people, and when the engineer tested positive for 
marijuana use; and (5) a 1985 incident in Miami, Florida in which 
16 people were injured when two trains collided, and one operator 
tested positive for marijuana, cocaine, and valiurn use. 

This legislation is intended to deter the use of alcohol and druge 
by those in these safety-sensitive positions through increased alco- 
hol and drug testing. The bill promotes deterrence by requiring the 
testing of such employees in several situations: prior to employ- 
ment, after an accident, upon reasonable suspicion, and on a 
random basis. The bill also authorizes testing during recurring sib 
uations such as physical examinations. 

The Committee believes that testing is necessary to deter the use 
of illegal drugs and alcohol by employees in safety-sensitive posi- 
tions. There are several instances where testing programs have 
acted as successful deterrents to the abuse of illegal drugs and alco- 
hol. Within DOT, the Coast Guard, which randomly tests its uni- 
formed personnel, has found that the number of individuals testing 
positive has declined from 10.3 percent in fiscal year 1983, when 
the testing began, to 0.41 percent in fiscal 1990. After the Depart- 
ment of Defense instituted a random testing program, drug use in 
the military was cut by 82 percent, with the percentage of military 
personnel using illegal drugs dropping from 27 percent in 1980 to 
4.8 percent in 1988, the last year for which figures are available. 

Large numbers of transportation employees in safety-sensitive 
positions work in an environment with little, if any, direct supervi- 
sion. Therefore, a strong deterrent, such as the threat of being de- 
tected and sanctioned for drug and alcohol use, is particularly 
wede?, While severd typm ~f &sting stm n d e d  b address EI 
ic situations, the key to deterrence is random testing. 
random testing, transportation employees in safety-sensitive posi- 
tions will have no advance warning of when they might be tested. 
With an increased likelihood of detection, they will canrrider 
fully using illegal drugs or drinking on the job. It is the resultant 
elimination of drug and alcohol usage by such employees that this 
legislation is intended to effectuate. 

ACCURACY OF TESTING 

In any drug and alcohol testing program, accuracy is essential. 
This is necessary both to ensure that individuals do not escape de- 
tection, and most importantly, to ensure against erroenous positive 
test reeultr. 

Given the Committee's commitment to accuracy in testing and in 
protecting employees, it is important to address the issue of so- 
called ' ' f~ lw peeitives." Oppnente sf drug huting often will citg 
the number of "false positives," particularly in initial screenings, 
as evidence against the accuracy of testing. It is true that in initial 
screenings the presence of drugs and alcohol can be indicated and 
that in subsequent confirmation tests a "negative" can be shown, 
leading to the conclusion that the first test constituted a "false 
positive." This inconsistency would be cause for significant concern 
if a second test were not required by the bill to confirm any initial 

screening which suggested a positive reading, and if any conclusion 
were attached to the results of the initial screening. The Commit- 
tee has taken great care, however, to protect employees both by re- 
quiring that a second test of high laboratory quality be adminis- 
tered to confirm any initial screening which indicates the use, in 
violation of law or Federal regulation, of alcohol or a controlled 
substance, and by requiring confidential treatment of the initial 
screening. No conclusion can be reached from the initial screening, 
and any specimen testing negative on confirmation shall be report- 
ed as negative, without disclosure of the results of the screening 
test. By incorporating laboratory certification and testing proce- 
dures developed by HHS and DOT and by providing for the subdivi- 
sion of specimens and the opportunity for an independent test of 
positive samples, the Committee has taken a f f i a t i v e  steps to 
ensure accuracy. 

Estimates as to the level of accuracy in the initial screenings 
vary, although the Congressional Research Service, in a report en- 
titled "Constitutional Analysis of Proposals to Establish a Manda- 
tory Public Employee Drug Testing Program," dated April 12, 1988, 
has stated that initial drug screening tests can be between 95 and 
99 percent effective. At present, Gas ChromatographyIMass Spec- 
trometry (GCIMS) is the method most widely used for confirmation 
teeting. GCIMS is considered by technical experts and the Federal 
courts to be virtually 100 percent accurate when performed proper- 
ly by knowledgeable lab personnel. This legislation requires that 
either GCIMS or another equally accurate test be used to confirm 
any initial screening which indicates the use, in violation of law or 
Federal regulation, of alcohol or a controlled substance. 

The safeguards included in the bill are intended to ensure accu- 
racy by rotecting the intejpit~ of namplea, providing for a proper P chain o custody, and ensumg that laboratories are properly 
equipped and meet Federal accreditation and proficiency standards 
newwry to pr~fide for wccurate tat r~ultsl,  

THE CONWITFUTIONALWY OF DRUG AND ALCOHOL TESTING 

The Committee has looked carefully at  the issue of the constitu- 
tionality of drug and alcohol testing, as have many courts. In the 
reports accompanying S. 561 and S. 2434 (S. Rpt. 101-172 and S. 
Rpt. 101-374, respectively), the Committee detailed its view that 
the drug and alcohol testing of safety sensitive transportation em- 
ployeee complies with the Fourth Amendment. In addition, the 
Gommittm sonoludd thgt the propcmd drug and Ellwho1 testing 
program doers not constitute an unreasonable search and seizure in 
violation of the Fourth Amendment. The Committee, in previous 
reports, has relied on US. Supreme Court decisions such as Skin- 
ner v. National Railway Executives' Association, 489 U.S. 602 
(1989), (Skinner), and National Treasury Employees Union v. Von 
Ruub, (Von Raab), 489 US. 656 (1989). 

The Committee's conclusions recently were bolstered further 
when the U.S. Supreme Court let stand the FAA regulations that 
require drug testing of m n s  holding Bafety-sensitive positions in 
the aviation industry. F luestein v. Skinner, 908 F.2d 451 (9th Cir. 
1990), cert. denied, 111 S. Ct. 954 (1991). This on-going FAA pro- 





On April 5, 1990, Senator Dole, on behalf of Senator D'Amato, 
introduced S. 2434, a bill to permit the implementation of the DOT 
antidrug program rule for recipients of Federal mass transit assist- 
ance. As introduced, S. 2434 would have provided statutory author- 
ity for the Secretary to issue DOT'S final rule entitled "Control of 
Drug Use in Mass Transportation Operations," originally issued on 
November 21, 1988. This rule was overturned by the U.S. Court of 
Appeals for the District of Columbia on the basis that UMTA's ena- 
bling statute did not provide the authority for UMTA to issue "uni- 
form national criteria" for local transit authorities. As reported by 
the Committee on Ma 22, 1990, S. 2434 would have provided a 
statutory mandate, as i. 561 would have provided, for DOT to issue 
drug and alcohol testing rules. The Senate did not consider S. 2434. 

On March 19, 1991, the Committee met in open executive session 
to consider S. 676. Without objection, the Committee ordered the 
bill to be reported favorably. 

The legislation would require the Secretary to k u e  rules within 
12> months of the date of enactment of the legislation for aviation, 
rail, motor carrier, and maaa transportation testing and rehabilita- 
tion programs. 

AVIATION 

1. The FAA Administrator (Administrator) would be required to 
prescribe regulations to require commercial air carriers and the 
FAA to conduct pre-employment, reasonable suspicion, random, 
and post-accident drug and alcohol testing. The Administrator also 
would be authorized to require periodic, recurring testing in con- 
junction with required physical examinations. Employeee covered 
include flight crews, flight attendants, mechanics, air traffic con- 
trollers and airport screening contract personnel, as well as any 
other airline employees responsible for safety-sensitive functions, 
as determined by the Administrator. 

2. The Administrator would have discretion to suspend or revoke 
the certificate of any individual testing positive for the unlawful 
use of alcohol or a controlled substance, or to disqualify or dismiss 
such an individual. 

3. No individual who tests positive shall be allowed to return to 
his or her position unless he or she completes a program of reha- 
bilitation. If an individual tests positive and refuses to undertake, 
or fails to complete, a rehabilitation program, has completed a re- 
habilitation program and testa positive again, or has used alcohol 
or drugs while on the job, he or she would be prohibited from re- 
turning to his or her safety-sensitive position. 

4. The Administrator shall set forth requirements for rehabilita- 
tion programs for the identification and opportunit for treatment r of employees in need of assistance in resolving prob ems with drugs 
or alcohol. Air carriers are not prohibited from establishing reha- 
bilitation programs in cooperation with other air carriers. 

5. Any testing program would be required to include procedures 
to protect individual privacy, incorporate laborato certification 
and testing procedures developed by HHS and DO? require that 

all laboratories involved in bating for drugs have the capability of 
performing screening and confirmation tests at  such laboratory, re- 
quire confirmation of all positive screening tests, provide for the 
subdivision of specimens and the opportunity for an independent 
test of positive samples, provide for confidentiality of test results 
and medical histories, and ensure that employees are selected for 
testa by nondiscriminatory and impartial methods. 

6. Inconsistent State and local laws would be preempted. Existing 
MYT testing regulations would continue in force until implementa- 
tion of the requirements of this legislation. 

RAILROADS 

1. The Secretary would be required to prescribe regulations to re- 
quire railroads to conduct preemployment, reasonable suspicion, 
random, and post-accident drug and alcohol testing. The Secretary 
also would be authorized to require periodic, recurring testing in 
connection with required physical examinations. Railroad employ- 
ees covered include those responsible for safety-sensitive functions, 
as determined by the Secretary. Existing testing requirements in- 
clude employees covered by the Hours of Service Act (which in- 
clude employees in train and engine service, dispatchers, operators, 
signal maintainers, and some yard masters). 

2. The Secretary shall consider disqualification or dismissal of 
any employee determined to have used or been impaired by alcohol 
while on duty and to have used a controlled substance, whether on 
duty or not, except for medical purposes. 

3. The Secretary shall set forth requirements for rehabilitation 
programs for the identification and opportunity for treatment of 
employees in need of assistance in resolving problems with drugs 
or alcohol. This would not result in a change in current programs 
in the rail industry which provide rehabilitation without discipli- 
nary action when employees step forward on their own initiative or 
are referred to rehabilitation by a co-worker. Railroads are not pre- 
cluded from establishing rehabilitation programs in cooperation 
with other railroads. 

4. Any testing program would be required to include procedures 
to protect individual privacy, incorporate laboratory certification 
and testing procedures developed b HHS and DOT, require that 
all laboratories involved in testing or drugs have the capability of f' 
performing screening and confirmation tests at  such laboratory, re- 
quire confirmation of all positive screening tests, provide for the 
subdivision of specimens and the opportunity for an independent 
test of positve samples, provide for confidentiality of test results 
and medical histories, and ensure that employees are selected for 
tats by nondiscriminatory and imapartial methods. 

5. Inconsistent State laws would be preempted, as provided for 
under current Federal law. Existing DOT testing regulations would 
continue in force until implementation of the requirements of this 
legislation. 

MOTOR CARRIERS 

1. The Secretary would be required to perscribe regulations to re- 
quire motor carriers to conduct pre-employment, reasonable suspi- 



cion, random, and post-accident drug and alcohol testing. The Sec- 
retary also would be authorized to require periodic, recurring test- 
ing in conjunction with required physical examinations. Operators 
of commercial motor vehicles not subject to carrier-administered 
testing also would be tested under these provisions. Post-accident 
testing would be required where there is a fatality or other serious 
accident involving bodily injury or significant property damage. 

2. Operators would be subject to the penalties applicable under 
the Commercial Motor Vehicle Safety Act of 1986, which provides 
that a driver is disqualified from operating a commercial motor ve- 
hicle for a period of not less than one year if found to have operat- 
ed such a vehicle while under the influence of alcohol or a con- 
trolled substance, and is disqualified for life if there is more than 
one such violation of driving while under the influence. The Secre- 
tary would be given discretion under this legislation to determine 
appropriate penalties for operators who are determined to have un- 
lawfully used, but who were not under the influence of, alcohol or 
a controlled substance. 

3. The Secretary shall set forth requirements for rehabilitation 
programs for the identification and opportunity for treatment of 
employees in need of assistance in resolving problems with drugs 
or alcohol and determine the circumstances under which operators 
shall be required to participate in such programs. Motor carriers 
are not precluded from establishing rehabilitation programs in co- 
operation with other motor carriers. 

4. Any testing program would be required to include procedures 
to protect individual privacy, incorporate laboratory certification 
and testing procedures developed by HHS and DOT, require that 
all laboratories involved in testing for drugs have the capability of 
performing screening and confirmation tests a t  such laboratory, re- 
quire confirmation of all positive screening tests, provide for the 
subdivision of specimens and the opportunity for an independent 
test of positive samples, provide for confidentiality of test results 
and medical histories, and ensure that employees are selected for 
tests by nondiscriminatory and impartial methods. 

5. Inconsistent State and local laws would be preempted. Existing 
DOT regulations would continue in force until implementation of 
the requirements of this legislation. 

6. The Secretary would be required to deaign and implement, in 
four interested and representational States, a pilot program for 
random testing of the operators of commercial motor vehicles. An 
amount of $5,000,000 from funds for fiscal year 1992 under the 
Motor Carrier Safety Assistance Program (MCSAP) would be avail- 
able for carrying out this pilot program. This addresses a situation 
unique to the motor carrier industry and would provide the basis 
for a report to Congress on the effectiveness of such a program + 
identifying individuals, such as ownersperatom, who might avoid 
detection through the carrier-adminiatered Wing establish& 
under this legislation. 

MASS TBANSIT 

1. The Secretary would be required to prescribe regulations to re- 
quire mass transit operators to conduct preemployment, reasona- 

ble suspicion, random, and post-accident drug and alcohol testing. 
Post-accident testing would be required where there is a fatality or 
other serious accident involving bodily injury or significant proper- 
ty damage. The Secretary also would be authorized to require peri- 
odic, recurring testing in conjunction with required physical exami- 
nation. Employees covered include those responsible for safety-sen- 
sitive functions, as determined by the Secretary. Mass transit oper- 
ators covered include recipients of Federal financial assistance 
under sections 3, 9, or 18 of the Urban Mass Transportation Act of 
1964 or section 103(eX4) of title 23, US. Code. 

2. The Secretary shall consider disqualifications or dismissal of 
any employee determined to have used or have impaired by alcohol 
while on duty and to have used a controlled substance, whether or 
duty or not, except for medical purposes. 

3. The Secretary shall set forth requirements for rehabilitation 
programs for the identification and opportunity for treatment of 
employees in need of assistance in resolving problems with drugs 
or alcohol. Mass transit operations are not precluded from estab- 
lishing rehabilitation programs in cooperation with other oper- 
ations. 

4. Any testing program would be required to include procedures 
to protect individual privacy, incorporate laboratory certification 
and testing procedures developed by HHS and DOT, require that 
all laboratories involved in testing for drugs have the capability of 
performing screening and confirmation tests a t  such laboratory, re- 
quire confirmation of all positive screening tests, provide for the 
subdivision of specimens and the opportunity for an independent 
test of positive samples, provide for confidentiality of test results 
and medical histories, and ensure that employees are selected for 
tests by nondiscriminatory and impartial methods. 

5. Inconsistent State and local laws would be preempted. Any ex- 
isting DOT regulations would continue in force until implementa- 
tion of the requirements of this legislation. 

In accordance with paragraph ll(a) of rule XXVI of the Standing 
Rules of the Senate and section 403 of the Congressional Budget 
Act of 1974, the Committee rovides the following cost estimate, 
prepared by the Congressiona f Budget Office: 

CONGRESSIONAL BUDGET OFFICE, 
U.S. CONGRESS, 

Washington, DC, April 4, 1991. 
Hon. ERNEST F. HOLLINGS, 
Chairman, Committee on Commerce, Science, and Transportation, 
US. Senate, Washington, DC. 
DEAR MR. CHAIRMAN; The Congressional Budget Office has re- 

viewed S. 676, the Omnibus Transportation Employee Testing Act 
of 1991, as ordered reported by the Senate Committee on Com- 
merce, Science, and Transportation, March 19, 1991. 

8. 676 would require commercial airlinen, rdlreaeb, m m  trmer- 
portation systems receiving federal assistance, and motor carriers 
to test employees for drugs and alcohol and to offer employees op- 



portunities to participate in rehabilitation programs. The Depart- 
ment of Transportation (DOT) currently has regulations in place 
that require drug, but not alcohol, testing for most of these work- 
ers. CBO estimates that enactment of this bill would result in one- 
time costs to the federal government of $6 million to $8 million, 
mostly in 1992, and recurring costs of $2 million to $3 million an- 
nually thereafter, assuming appropriation of the necessary funds. 
Because S. 676 would not affect direct spending or receipts of the 
federal government, there would be pay-as-you-go scoring. Local 
governments would incur additional costs totaling $25 million to 
$30 million a year for drug and alcohol testing of vehicle operators 
they employ. 

FEDERAL COSTS 

The bill would direct DOT to issue regulations requiring employ- 
ers in the specified transportation industries to conduct preemploy- 
ment, reasonable suspicion, random and post-accident testing of 
employees in safety-sensitive positions. The DOT wuold incur some 
costs for developing, implementing and enforcing these new regula- 
tions. Assuming enactment before the end of fiscal year 1991, CBO 
expects that the cost of develo ing and implementing new regula- 
tions would be $1 million to $3 million, primarily in fiscal year 
1992. The DOT would also incur costs for enforcement of the new 
testing requirements. While CBO lacks sufficient information to es- 
timate these costs with precision, additional enforcement efforts 
could cost several million dollars annually, depending on the 
degree of enforcement desired. 

In addition, the Federal Aviation Administration (FAA) would be 
required to implement such a testing program for its own workers 
who perform safety-sensitive functions and to offer its emplo ees 
opportunities to participate in rehabilitation programs. The 8 .  
already conducts drug testing of all safety-sensitive employees, but 
does not perform alcohol testing. Costs to the federal government 
to conduct alcohol testing of all safety-sensitive employees would 
depend primarily on the type of test used. Based on information 
provided by the DOT, CBO estimates that any additional costa 
would likely be less than $1 million annually. 

The Secretary also would be required to design and implement a 
pilot program for random testing of commercial motor vehicle oper- 
ators, with the participation of four states. The bill would set aside 
$5 million from funds made available for motor carrier safety 
grants in tlscal year 1992 for this pilot program. Budget authority 
of $60 million is available for the current year for such grants but 
no funds have yet been authorized for fiscal year 1992. 

STATE AND W A L  COSTS 

S. 676 would require testing of the operators of commercial 
motor vehicles, as defined by the Commercial Motor Vehicle Safety 
Act of 1986. While current drug testing regulations apply only to 
drivers of motor vehicles in interstate commerce, this provision 
would extend federal drug-testing requirements to intrastate driv- 
ers, including those operated directly by or under contract for local 
governments. Included would be operators of school buses, sanita- 

tion trucks and road maintenance trucks. In addition, the bill 
would require testing of these drivers for alcohol and would require 
drug and alcohol testing for mass transportation employees not 
covered by current regulations. 

The testing requirement of S. 676 would apply to approximately 
600,000 local government employees-primarily mass transporta- 
tion employees and drivers of school buses and garbage trucks. The 
additional cost to local governments to comply with S. 676 would 
depend on the type of alcohol test performed and on the number of 
drivers tested. We estimate that the cost would be $25 million to 
$30 million per year, assuming that random tests would reach 50 
percent of the relevant drivers each year, which is the level re- 
quired by current DOT regulations for interstate drivers. In addi- 
tion to testing, local governments might also incur costa for litiga- 
tion relating to collective bargaining and constitutional issues, and 
could bear some costs for rehabilitation programs. 

State governments also operate some heavy vehicles, and there- 
fore would incur some increased costs if this bill is enacted. CBO 
eatimates that state costs would not be significant, because the 
number of drivers affected would be much smaller than for local 
governments. Some costs initially borne by local governments, how- 
ever, might be reimbursed by the states. 

If you wish further details on this estimate, we will be pleased to 
provide them. The CBO staff contada are Mitchell Rosenfeld and 
Marjorie Miller, who can be reached at 226-2860. 

Sincerely, 
ROBERT D. REISCHAUER, 

Director. 

In accordance with paragraph ll(b) of rule XXVI of the Standing 
Rules of the Senate, the Committee provides the following evalua- 
tion of the regulatory impact of the legislation: 

NUMBER OF PERSONS COVERED 

This legislation covers several modes of commercial transporta- 
tion, each affecting varying numbers of employees. In aviation, the 
Committee estimates that approximately 538,000 domestic air car- 
rier employees and a proximately 31,816 FAA employees, includ- 
ing air traffic contro ?l ers, will be covered by this legislation. The 
Committee estimates that in the railroad industry, a proximately 
90,000 individuals will be affected by this legislation. en the motor 
carrier industry, approximately five and one-half million individ- 
uals employed as operators of commercial motor vehicles will be 
covered by the legislation. The number of persons covered in the 
mass transportation industry could include approximately 195,000 
individuals. 

ECONOMIC IMPACT 

The major areas of economic impact upon the FAA for its em- 
ployees and the respective transportation industries include testing 
costa, rehabilitation program costs, and em loyee assistance pro- 
gram costs. Generally, these costs are applica { le to each of the four 



modes of transportation. They will, however, vary according to the 
number of affected employees, the frequency with which employees 
are tested, and the number of employees in need of rehabilitation. 
Total transportation sector costs are difficult to estimate, because 
the reported bill does not establish a minimum number of times 
any individual or class of employees must be tested, or require re- 
habilitation for employees who test positive. 

Preliminary figures have placed the cost of initial screening and 
confirmatory tests, as well as the related administrative costs, at  
between $23-100 per employee, depending on the type of test used, 
the number of drugs tested, and the sensitivity of the test. In addi- 
tion, testing costs often can be reduced through the joint purchas- 
ing power of trade associations or other organizations. Similarly, as 
testing becomes more widespread, it is possible that the cost of test- 
ing will be lowered by the new volumes of testing required. 

Rehabilitation program costs vary considerably based upon the 
type, location, and length of the program. Employee assistance pro- 
gram costs associated with the education, counseling, and training 
of qmployees after rehabilitation are estimated to be $20-30 per 
employee. 

PRIVACY 

Testing of transportation employees in safety-sensitive positions 
will create some intrusion into the privacy of these individuals, 
which the Committee believes is justified, given the overwhelming 
public interest in @aft! tratiuprtatisn, md wkieh ia es~stitutiend 
given the scope of the problem, the safeguards in the legislation, 
and the diminished expectation of privacy of safety-sensitive em- 
ployees. 

PAPERWORK 

With respect to paperwork requirements, the Committee recog- 
nizes that compliance with the regulations to be promulgated pur- 
suant to this legislation potentially could be significant assuming 
that carriers and mass transportation operations will be required 
to certify to the Secretary that their testing and rehabilitation pr* 
grams are operative and being properly administered, and that 
testing safeguards are being adhered to. This legislation is not ex- 
pected to impose substantial reporting requirements beyond those 
that are anticipated under DOT'S current testing regulations. The 
Committee expects, whether through statutory or administrative 
requirements for testing, that the Secretary will seek to minimize 
additional paperwork requirements wherever possible, through 
"piggyback" reporting, random auditing, or other appropriate 
methods. 

SECTION 1-SHORT TITLE 

This section states that the short title of the bill is the "Omnibus 
Transportation Employee Testing Act of 1991." 

SECTION 2-FINDINGS 

This section contains the statement of Congressional findings em- 
phasizing the need to eliminate alcohol abuse and illegal drug use 
throughout the country, and in particular, among those who are re- 
sponsible for the safe movement of aircraft, trains, commercial 
motor vehicles, and mass transit vehicles. In this regard, increased 
testing, including the use of random testing, has been found suc- 
cessful in deterring the continued abuse of alcohol and drug use. 
Congress also finds that safeguards can be implemented to protect 
individual privacy, reduce the potential for harassment, and ensure 
against undue harm to a person's reputation or career. Finally, 
there is a recognition that rehabilitation is an important part of 
any testing program and should be made available, as appropriate. 

SECTION 3-TESTING TO ENHANCE AVIATION S A F E m  

Section 3 of the reported bill would add a new section 614 to the 
Federal Aviation Act of 1958. Subsection (aX1) of new section 614 
would require that, within 12 months after enactment, the Admin- 
istrator issue regulations requiring air carriers and foreign air car- 
riers to conduct preemployment, reasonable suspicion, random, 
and post-accident testing of airmen, crew members, airport security 
screening contract personnel, and other air carrier employees re- 
eponsible for detyaensitiva functions, aa determined by the Ad- 
ministrator, for use of alcohol or a controlled substance in violation 
of law or Federal regulation. The Administrator also is authorized 
to prescribe regulatiana, aa slpprapriate in the inkre& of safety, f ~ r  
the conduct of periodic, recurrmg testing of safety-sensitive employ- 
ees for such use. 

The alcohol and drug testing programs to be established under 
this subsection of new section 614 would apply to major domestic 
airlines, as well as commuter air carriers, air taxis, and certain 
fixed-base operations, such as tour flights. Coverage does not 
extend to operators of general aviation aircraft or to other aircraft 
privately owned or operated and not held out for business. With re- 
SF to foreign air carriers, the bill is designed to cover those air- 
hnes that provide service to and from the United States. As provid- 
ed in a later section, these testing requirements are to be consist- 
ent with the international obligations of the United States, with 
conaideration given to any applicable laws and regulations of the 
foreign nation. The Committee believes that, while there may be 
difficulties in implementation, it is necessary to ensure the testing 
of those individuals emplo ed by foreign carriers who are responsi- 
ble for the safety of u.J citizens. Testing of these individuals, 
within the scope of international treaties, is important to the Com- 
mittee's efforts to enhance aviation safety. 

The reported bill would mandate the testing of a number of cate- 
ories of employees, as well as those selected by the Administrator 
Law of thar employment in aafety.~ensitive po~&iitionr. Those 
groups of employees required to be covered by the new testing pr* 
grams include airmen, crew members, and airport security screen- 
ing contract personnel. As defined in statute and regulation, this 
would require testing of the flight crews, flight attendants, air traf- 
fic controllers, mechanics, safety inspectors, and flight dispatchers. 



The Committee intends that the Administrator be very selective in 
extending the covera e of this provision to other categories of air 
carrier and FAA emp f oyees. While it is critical that, in the interest 
of safety, personnel responsible for the safety of assengers or em- R ployees be deterred from allowing drugs and alco 01 to affect their 
ability to perform, new section 614 should not be treated as an 
open authorization to test all aviation industry employees. 

This subsection of new section 614 also specifies the conditions 
under which employees must be tested. Preemployment and post- 
accident testing are self-evident. Testing also will be required when 
there is reasonable suspicion to believe that an individual is cur- 
rently under the influence of or impaired by alcohol or a controlled 
substance. Reasonable suspicion, as envisioned by this bill, does not 
require a showing of probable cause, as that term typically is de- 
fined in a legal sense. Rather, the Committee anticipates that rea- 
sonable suspicion testing will be similar to that under the current 
FAA rule which requires specific, personal observations concerning 
the appearance, behavior, or performance of the em loyee. 

With respect to random testing, the Committee 1 oes not believe 
that it would be appropriate to suggest a minimum number of em- 
ployees that should be randomly tested at a certain frequency. 
Rather, the Committee believes that it is better to give the Admin- 
istrator the discretion to determine how specific programs should 
be administered. In determining how the programs are to be ad- 
ministered, the Administrator should take into account the cost of 
programs and their likely financial im act on carriers of different 1 sizes. It is important, however, that eac program provide ad 
coverage to ensure effective deterrence of alcohol abuse an1"t"g 
use of illegal drugs by safety-sensitive employees. Finally, as noted 
in subsection (dl of new section 614, relating to testin safeguards, 
it is critical that whatever means is chosen to rando d y ~g lec t  em- 
ployees for testing, that selection must be done in an impartial and 
nondiscriminatory manner, so as to minimize the potential for har- 
assment. 

The reported bill authorizes, but does not require, the Adminis- 
trator to mandate testing on a periodic, recurring basis. The Com- 
mittee believes that a vigorous random testing program will pro- 
vide an adequate deterrence against alcohol abuse and illegal drug 
use in the airline industry. However, in order to provide the Ad- 
ministrator with the greatest degree of flexibility in addressing the 
drug and alcohol problem, the Committee has provided the author- 
ity to issue regulations relating to the testing of safety-sensitive 
employees on a periodic, recurring Baais. 

New subsection (aX2) requires the Administrator to establish a 
program of testing for FAA employees whose duties include respon- 
sibilit for safety-gensitiva function&, Such lz pregram ira mquirad t9 
inclu dY e preemployment, reasonable suspicion, random, and p t  
accident testing for use of alcohol or a controlled substance in vlo- 
lation of law or Federal regulation. The Administrator is also au- 
thorized to prescribe regulations for the conduct of periodic, recur- 
ring testing of safety-sensitive FAA employees for the use of alco- 
hol or a controlled substance. 

New subsection (aX3) requires that in prescribing regulations, the 
Administrator shall require, as the Administrator considers appro- 

priate, the suspension or revocation of any certificate, or the dis- 
qualification or dismissal of an individual, in any instance where 
an individual has been tested and confirmed to have used alcohol 
or a controlled substance in violation of law or Federal regulation. 
This subsection is designed to rovide the Administrator with the 
authority to sanction individu af employees on a discretionary basis. 
It would not require that any employee who testa positive for drug 
or alcohol use necessarily be dismissed or have his or her certifi- 
cate revoked. Rather, it would allow the Administrator to take 
such a step directly, or to require an air carrier to do so, if such 
action were believed warranted by the Administrator. 

New subsection (bX1) would prohibit the use of alcohol or a con- 
trolled substance by such safety-sensitive individuals, as provided 
in subsection (aXl), in violation of law or Federal regulation. This 
affirmative prohibition is intended to clarify that individuals in 
safety-sensitive positions are prohibited from using alcohol or a 
controlled substance in a manner that violates law or Federal regu- 
lation. 

New subsection (bX2) rohibits any such individual who is deter- 
mined to have used alco FI 01 or a controlled substance in violation of 
law or Federal regulation from serving in a safety-sensitive posi- 
tion unless that individual has completed a program of rehabilita- 
tion described in subsection (c) of new section 614. This provision 
does not mandate that every individual who testa positive be admit- 
ted into a rehabilitation program. If a carrier chooses to do so, it 
can remove an employee who tests positive from that safety-sensi- 
tive position. However, this proposed subsection would prohibit an 
individual who tests positive from returning to his or her safety- 
sensitive position unless he or she had completed a program of re- 
habilitation. The objective of this provision is to keep employees 
ham fetuming ta p i t i o m  of critieal importance unleas they have 
successfully completed a program designed to end their abuse of il- 
legal drugs or alcohol. 

New subsection (bX3) rohibits any such individual who is deter- 
mined to have used alco [ 01 or a controlled substance in violation of 
law or Federal regulation from returning to his or her safety-sensi- 
tive position if such individual: (A) engaged in such use while on 
duty; (I31 had previously undertaken or completed a program of re- 
habilitation described in new subsection (c); (C) refuses to under- 
take such a rehabilitation program; or (D) fails to complete a reha- 
bilitation program. This provision is explicitly intended to preclude 
an employee serving in a safety-sensitive position who tests positive 
while on duty from returning to that position. It also would prohib- 
it an employee who refuses to undertake a rehabilitation program, 
fails to complete such a rogram, or tests positive for a second time 
from returning to hie or % er safety-eensitive gosition. 

New subsection (cX1) requires the Administrator to issue regula- 
tions setting forth requirements for rehabilitation programs which, 
at a minimum, provide for the identification and opportunity for 
treatment of employees referred to in new subsection (aX1) in need 
of assistance in resolving problems with the use of alcohol or con- 
trolled substances. The Committee envisions that the Administra- 
tor would establish requirements for programs that provide infor- 
mation for employees about the availability of different programs 



and treatment facilities as part of the "identification" requirement. 
The provision does not mandate rehabilitation, but instead requires 
companies to offer an opportunity for rehabilitation. Each carrier 
is encouraged under this subsection to make a program available to 
all of its employees, in addition to those safety-sensitive employees 
identified in subsection (aXl). The Administrator is directed to de- 
termine the circumstances under which such safety-sensitive em- 
ployees shall be required to participate in such a rehabilitation pro- 
gram. Nothing in this subsection precludes any air carrier or for- 
eign air carrier from establishing a rehabilitation program in coop 
eration with other air carriers or foreign air carriers. This subsec- 
tion also does not prohibit carriers from establishing a rehabilita- 
tion program in conjunction with other industries affected by this 
legislation, or from using other legitimate rehabilitation programs. 

New subsection (cX2) requires the Administrator to establish and 
maintain a rehabilitation program, which, at  a minimum, provides 
for the identification and opportunity for treatment of FAA em- 
ployees whose duties include direct responsibility for safety-sensi- 
tive functions and who are in need of assistance in resolving prob 
lems with the use of alcohol or controlled substances. 

While the legislation does not specify the conditions under which 
an individual may enter a rehabilitation program, the Committee 
favors a program which employees enter on a voluntary basis prior 
to being identified by a positive drug or alcohol test, This type of 
approach currently exists in a number of employee assistance pro- 
grams in the rail industry, and the Committee strongly supports 
this approach as preferable to a situation in which rehabilitation is 
guaranteed to any employee who tests positive. 

New subsection (d) requires the Administrator, in establishin a 
testing program under subsection (a) of new section 614, to deve f op 
procedures designed to safeguard individual rights and W i n g  pro- 
cedures which shall: 

1. promote, to the maximum extent practicable, individual 
privacy in the collection of specimen samples; 

2. incorporate HHS scientific and technical guidelines relat- 
ing to laboratory standards and testing procedures dated A ril 
11, 1988, and any subesquent amendmerib thereto, holu b! mg 
mandatory guidelines which: (A) establish comprehensive 
standards for all aspects of laboratorycontrolled substances 
testing and rocedures to be a plied in ca ng out new see 
tion 614, inc l' uding standards w R ich require =."I? t e use of the best 
available technology for ensuring the full reliability and accu- 
racy of controlled substances tests and strict rocedures gov- 
erning the chain of custody of specimen sarnp f es collected for 
controlled substances testing; (B) establish the minimum list of 
controlled substances for which individuals may be tested; and 
(C) establish appropriate standards and procedures for periodic 
review of laboratories and criteria for the certification and rev- 
ocation of certification of laboratories to perform controlled 
substances testing in carrying out new section 614; 

3. require that all laboratories involved in the controlled sub  
stances testing of any individual under new section 614 shall 
have the capability and facility, at such laboratory, sf perform- 
ing screening and confirmation tests; 

4. provide that all tests which indicate the use of alcohol or a 
controlled substance by any individual, in violation of law or 
Federal regulation, shall be confirmed by a scientifically recog- 
nized method of testing capable of roviding quantitative data 
regarding alcohol or a controlled su i 3  tance; 

5. rovide that each specimen sample be subdivided, secured, 
and f abled in the presence of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event that the individ- 
ual's confirmation test results are positive, the individual has 
an opportunity to have the retained assayed by a test done in- 
dependently a t  a second certified laboratory if the individual 
requests such an independent test within three days after 
being advised of the results of the confirmation test; 

6. ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and bod fluid samples, including 
urine and blood, through the deve ?' opment of regulations as 
may be necessary and in consultation with HHS; 

7. provide for the confidentiality of employee test results and 
medical information (other than information relating to alco- 
hol or a controlled substance), with the exception of the use of 
test results for the orderly imposition of appropriate sanctions 
under new section 614; and 

8. ensure that employees are selected for tests by nondis- 
criminatory and impartial methods, so that no employee is 
harassed by being treated differently from other employees in 
similar eircumsbccw. 

These safeguards are critical to the success of any testing pro- 
gram. They are designed to ensure that an individual's basic rights 
to privacy are protected and that there is accountability and accu- 
racy of testing. They provide what the Committee believes are the 
basic minimums. As a result, the Secretary is urged to carefully 
review the safeguards in any testing program to ensure that they 
are adhered to in a vigorous manner. 

Accuracy is an essential aspect of any testing program. In this 
regard, the Gsmmittm h a  not s ified the type of kst to be used 
in either the screening or con P" irmatory test. However, it is the 
Committee's intention that any screenin test that indicates the 
presence of a controlled substance in vio ation of law or Federal 4 
regulation shall be c o n f i e d  by a scientifically recognized method 
specific to the com und detected, that no report of a positive 
screening test shall made until such confirmation, and that any 
specimen testing negative on confirmation shall be reported as neg- 
ative without disclosure of the results of the screening test. 

Incorporating the HHS guidelines relating to laboratory stand- 
ards and procedures for testing controlled substances, as proposed 
by the reported bill and as DOT has done in part 40 of title 49, 
Code of Federal Regulations (CFR), as it exists a t  this writing, is an 
essential component of the procedural safeguards specified in new 
subsection (dl. Realizing that these guidelines ssibly are subject 
to future modification, the Committee has a cter to specify that the 
baeic elements of certain provieione now in effect are to be mandat- 
ed, including the need for comprehensive standards and rocedures 
for all aspects of laboratory testing of drugs, the establis Em ent of a 



minimum list of controlled substances for which employees may be 
tested, the establishment of standards and procedures for the peri- 
odic review of laboratories, and the development of criteria for lab- 
oratory certification or revocation of such certification. 

The Committee intends that testin for alcohol be conducted ac- 
cording to regulations to be developetf by the Administrator in con- 
sultation with HHS. Testing for alcohol shall be conducted by a 
method capable of estimating, with known reliability, the current 
BAC of the individual, and provide that an employee testing posi- 
tive for alcohol using a specimen other than blood shall be entitled, 
at  that employee's option, to a blood test by a method specific to 
ethyl alcohol. Confirmation tests must be done usin a testing pro- 
cedure that has a proven record of accuracy. d e  this may be 
more costly, there is no substitute, given the impact testing can 
have on an individual's career and life. The Committee notes that 
DOT has issued an advance notice of proposed rulemaking (54 Fed. 
Reg. 46326, November 2, 19891, which considers a variety of meth- 
ods, including possible new technologies, for determining the use or 
abuse of alcohol in transportation. If such methods are determined 
to be reliable and accurate, the Committee would not object to 
their use to augment the requirements of this legislation. However, 
anticipation of such methods must not delay implementation of 
this legislation. 

Among the employee safeguards included in new subsection (d) is 
the reauirement that sarn~les be subdivided and retained for possi- 
ble fuk re  use. To ensure complete protection of those empioyees 
tested, the reported bill directs that a portion of each sample be re- 
tained as a control in the event that any question should arise with 
respect to the proper identification and chain of custody of that 
sample. Such a retained specimen then will provide the individual 
with an opportunity, within a specified time period, to obtain an 
independent confirmation test a t  a second certified laboratory to 
ensure accuracy of ruulta. 

The safeguards included in the reported bill also seek to protect 
individual privacy in the collection of samples, consistent with pro- 
cedures that may be necessary to ensure the integrity of samples. 
The Committee intends to protect individual privacy by ensuring 
that specimens be analyzed on1 for the purpose of detecting alco- 
hol and controlled substances d esignated by the Secretary, except 
for samples needed for federally-required physical examinations. 
These specimens may not be analyzed for any other purpose. The 
Gommittge aloo is geeking to previde fer the wnfiBmtidi$ sf tmt 
results to the extent consintent with the orderly imposition of ap 
propriate sanctions. It  is understood that, in the case of t b  llmta- 
tion, the Administrator will have appropriate access for accident 
investigatory purposes, and that the pendency of udicial proceed- / ings may necessitate some disclosures of test resu ts. It  is also the 
Committee's intent to provide for the confidentiality of non-drug 
and alcohol related medical information that may be provided by 
the employee or gained from the sample in connection with testing. 

The safeguards also are intended to ensure that em loyees are 
selected for random tests by nondiscriminato ry anB impartial 
methods. This is intended to ensure that no emp oyee is harassed 
by being treated differently from other employees in similar cir- 

cumstances. It has been suggested, for example, that a computer- 
generated random selection process might provide one possible 
method of minimizing the potential for harassment. 

New subsection (ex11 provides that no State or local government 
shall adopt or have in effect any law, rule, regulation, ordinance, 
standard, or order that is inconsistent with the regulations promul- 
gated under this section, with the exception of provisions of State 
criminal law which impose sanctions for reckless conduct leading 
to actual loss of life, injury, or damage to property. Several States 
have enacted legislation, or are considering doing so, to prohibit or 
restrict drug and alcohol testing of certain classes of individuals. 
The Committee is concerned that these restrictions may impinge 
upon the ability of the Administrator to ensure effective implemen- 
tation of this section, and therefore the Committee is acting to pre- 
empt those restrictions. 

New subsection (ex21 states that nothing in this section shall be 
construed to restrict the discretion of the Administrator to contin- 
ue in force, amend, or further supplement any regulations issued 
before the date of enactment of this section that govern the use of 
alcohol and controlled substances by those safety-sensitive individ- 
ual~ specified in new subsection (aX1). These include, but are not 
limited to, rules prohibiting drug and alcohol use, prescribing alco- 
hol and drug testing requirements, and establishing employee as- 
sistance and rehabilitation programs. 

New subsection (eX3) directs the Administrator, in prescribing 
regulations under this section, only to establish requirements appli- 
cable to foreign air carriers that are consistent with the interna- 
tional obligations of the United States. The Administrator is fur- 
ther directed to take into consideration any applicable laws and 
regulation8 of foreign countries. The Secretary of State and the 
Secretary, 'ointly, shall call on the member nations of the Interna- 
tional Civi 1 Aviation Organization to strengthen and enforce exist- 
ing otandards to prohibit the uee sf aleohol or a controlled sub- 
stance in violation of law or Federal regulation by crew members 
in international civil aviation. 

New subsection (f) defines the term "controlled substance" as 
meaning any substance under section 102(6) of the Controlled Sub- 
stances A d  specified b the Administrator. The Committee is 
aware that the Contro 6 ed Substances Act covers hundreds of 
drugs, thus making it practically and financially difficult to admin- 
ister testing programs of all drugs on a widespread basis. The in- 
tention of thb paovhien ia k~ fovide th,ke Admiaist~ats~ with fl& 
bility to ensure that those h gs with the wideat potential for 
abuse be included in the testing programs established under this 
section. 

SECTION 4---TESTING TO ENHANCE RAILROAD SAFETY 

Section 4 of the reported bill amends section 202 of the Federal 
Railroad Safety Act of 1970. New subsection (rX1) of sectibn 202 
would require that, within 12 months after enactment, the Secre- 
tary issue rules, regulations, standards, and orders relating to alco- 
hol and drug use in railroad operations. Such regulations shall es- 
tablish a program which: (A) requires railroads to conduct pre-em- 



ployment, reasonable suspicion, random, and post-accident testing 
of all railroad employees responsible for safety-sensitive functions, 
as determined b the Secretary, for use of alcohol or a controlled r substance in vio ation of law of federal regulation; (B) requires, as 
the Secretary considers appropriate, disqualification for an estab- 
lished period of time or dismissal of any employee determined to 
have used or to have been impaired by alcohol while on duty; and 
(C) requires, as the Secretary considers appropriate, disqualification 
for an established period of time or dismissal of an emplo ee de- K d termined to have used a controlled substance, whet er on uty or 
not on duty, except as permitted for medical purposes by law and 
any rules, regulations, standards, or orders issued under the legis- 
lation. 

These provisions are designed ot provide the Secretary with the 
authority to sanction individual employees on a discretionary basis. 
The bill would not require that an employee who tests positive for 
drug or alcohol use necessarily te dismissed or disqualified by 
either the Secretary or the railroad. Rather, it would allow the Sec- 
retary to take such a step directly, or to require a railroad to do so, 
if such action were believed warranted by the Secretary. The Secre- 
tary also is authorized under this new subsection to issue rules, 
regulations, standards, and orders requiring railroads to conduct 
periodic, recurring testing of safety-sensitive railroad employees for 
use of alcohol or a controlled substance in violation of law or feder- 
al regulation. 

Nothing in this new subsection is to be construed as restricting 
the discr&ion of the Secretary to continue in force, amend, or fur- 
ther supplement any rules, regulations, standards, and orders 
issued before the date of enactment of this subsection that govern 
the use of alcohol and controlled substances in railroad operations. 
These include, but are not limited to, rules prohibiting drug and 
alcohol use, prescribing alcohol and drug testing requirements, and 
establishing employee assistance and rehabilitation programs. 

This new subsection also specifies the conditions under which 
employees must be tested. Preemployment and post-accident test- 
ing are self-evident. Testing also will be required when there is rea- 
sonable suspicion to believe that an indiv~dual is current1 under K the influence of or impaired by alcohol or a controlled su stance. 
Reasonable sus icion, as envisioned by this bull, does not require a 
showing of pro ! able cause, aa that term typically is defmed in a 
legal sense. Rather, the Committee anticipates the continuation of 
reasonable testing currently conducted by FRA, which requires spe- 
cific, personal observations concerning the appearance, behavlor, 
speech, or body odors of the employee. 

With respect to random testing in the railroad industry, as in the 
aviation, motor carrier, and mass transportation industries, the 
Committee does not believe that it would be appropriate to suggest 
a minimum number of employees that should be randomly tested 
at a sertein frquenq; Rather, the bmrnitke Bel ima  that it b 
better to give the Secretary the discretion to determine how specif- 
ic programs should be administered. In determining how the pro- 
grams should be administered, the Secretary should take into ac- 
count the cost of programs and their likely financial impact on car- 
riers of different sizes. It is important, however, that each program 

provide adequate coverage to ensure effective deterrence of alcohol 
abuse and the use of illegal drugs by safety-sensitive employees. Fi- 
nally, as is noted in new subsection (rX2), relating to testing safe- 
guards, it is critical that whatever means is chosen to randomly 
select employees for testing, that selection must be done in an im- 
partial and nondiscriminatory manner, so as to minimize the po- 
tential for harassment. 

The reported bill authorizes, but does not require, the Secretary 
to mandate testing on a periodic, recurring basis. The Committee 
believes that a vigorous random testing program will provide an 
adequate deterrence against alcohol abuse and illegal drug use in 
the railroad industry. However, in order to provide the Secretary 
with the greatest degree of flexibility in addressing the drug and 
alcohol problem, the Committee has provided the authority to issue 
regulations relating to the testing of safety-sensitive employees on 
a periodic, recurring basis. 

New subsection (rX2) requires the Secretary, in establishing a 
testing program under this subsection, to develop procedures de- 
signed to safeguard individual rights and testing procedures which 
shall: 

1. promote, to the maximum extent practicable, individual 
privacy in the collection of specimen samples; 

2. incorporate HHS scientific and technical guidelines relat- 
ing to laboratory standards and testing procedures dated April 
11, 1988, and any subsequent amendments thereto, including 
mandatory guidelines which: (A) establish comprehensive 
standards for all acapcts of labratsry-csntrslled subst~ncw 
testing and procedures to be applied in carrying out this sub- 
section, including standards which require the use of the best 
available technology for ensuring the full reliability and accu- 
racy of controlled substances tests and strict procedures gov- 
erning the chain of custody of specimen samples collected for 
controlled substances testing; (B) establish the minimum list of 
controlled substances for which individuals may be tested; and 
(C) establish appropriate standards and procedures for periodic 
review of laboratories and criteria for certification and revoca- 
tion of certification of laboratories to perform controlled sub- 
stances testing in carrying out this section; 

3. require that all laboratories involved in the controlled sub- 
stances bating of m y  individual under this section shall have 
the capability and facility, at  such laboratory, of performing 
screening and confirmation testa; 

4. provide that all tests which indicate the use of alcohol or a 
controlled substance by any individual, in violation of law or 

rT lation, shall be confirmed by a scientifically recog- 
nized met od of testing capable of providing quantitative data 
regarding alcohol or a controlled substance; 

5. rovide that each specimen sample be subdivided, secured, 
md f&old in the prmmm of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event that the invidi- 
dual's confirmation test results are positive, the individual has 
an opportunit to have the retained portion assayed by a test 
done indepen d ently a t  a second certified laboratory if the indi- 



vidual requests such an independent test within three days 
after being advised of the results of the confirmation test; 

6. ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and bod fluid samples, including r urine and blood, through the deve opment of regulations as 
may be necessary and in consultation with HHS; 

7. provide for the confidentiality of employee test results and 
medical information (other than information relating to alco- 
hol or a controlled substance), with the exception of the use of 
test results for the orderly imposition of appropriate sanctions 
under this section; and 

8. ensure that employees are selected for testa by nondis- 
criminatory and impartial methods, so that no employee is 
harassed by being treated differently from other employees in 
similar circumstances. 

These safeguards are critical to the success of any testing pro- 
gram. They are designed to ensure that an individual's basic rights 
to privacy are protected and that there is accountability and accu- 
racy of testing. They provide what the Committee believes are the 
basic minimums. As a result, the Secretary is urged to carefully 
review the safeguards in any testing program to ensure that they 
are adhered to in a vigorous manner. 

Accuracy is an essential aspect of any testing program. In this 
regard, the Committee has not specified the type of test to be used 
in either the screening or confirmatory test. However, it is the 
Committee's intention that any screening test that indicates the 
presence of a controlled substance in violation of law or Federal 
regulation shall be confirmed by a scientifically recognized method 
specific to the compound detected, that no report of a KOSitiVe screening test shall be made until such confirmation, and t a t  any 
yecimen tasting mgative on eonfirmation sktill be reported m nep 
ative without disclosure of the results of the screening test. 

Incorporating the HHS guidelines relating to laboratory stand- 
ards and procedures for testing controlled substances, as pro 
by the reported bill and as DOT has done in part 40 of tit 
CFR, as it exists at  this writing, is an essential component of the 
procedural safeguard specified in this new subsection (r)(2). Realiz- 
ing that these guidelines possibly are subject to future modifica- 
tion, the Committee has acted to specify that the basic elements of 
certain provisions now in effect are mandated, including the need 
for comprehensive standards and procedures for all aspects of labo- 
ratory testing of drugs, the establishment of a minimum list of con- 
trolled eubstmcee far which employme m&y k hM, the eat&= 
lishment of standards and procedures for the periodic review of lab- 
oratories, and the development of criteria for laboratory certifica- 
tion or revocation of such certification. 

The Committee ihtenda 
cording to regulations to be 
tion with HHS. Testing for 
capable of estimating, with known reliability, the current BAC of 
the individual, and provide that an employee testing positive for al- 
cohol using a specimen other than blood shall be entitled, a t  that 
em~lovee's o~t ion.  to a blood test bv a method specific to ethyl alco- 
hol: ~6nfirmhion'tests must be doke using a &ting procedure that 

has a proven record of accuracy. While this may be more costly, 
there is no substitute, given the impact testing can have on an in- 
dividual's career and life. The Committee notes that DOT has 
issued an advance notice of proposed rulemaking (54 Fed. Reg. 
46326, November 2,19891, which considers a variety of methods, in- 
cluding possible new technologies, for determining the use or abuse 
of alcohol in transportation. If such methods are determined to be 
reliable and accurate, the Committee would not object to their use 
to augment the requirements of this legislation. However, anticipa- 
tion of such methods must not delay implementation of this legisla- 
tion. 

Among the employee safeguard included in this subsection is the 
requirement that samples be subdivided and retained for possible 
future use. To ensure complete protection of those employees 
tested, the reported bill directs that a portion of each sample be re- 
tained as a control in the event that any question should arise with 
respect to the proper identification and chain of custody of that 
sample. Such a retained specimen then will provide the individual 
with an opportunity, within a specified time period, to obtain an 
independent confirmation test at  a second certified laboratory to 
ensure accuracy of results. 

The safeguards include in the reported bill also seek to protect 
individual privacy in the collection of samples, consistent with p r e  
cedures that may be necessary to ensure the integrity of samples. 
The Committee intends to protect individual privacy by ensuring 
that specimens be analyzed on1 for the purpose of detecting alce 
hol and controlled substances ir esignatRd by the Secretary, except 
for samples needed for federally-required physical examinations. 
These specimens may not be analyzed for any other purpose. The 
Committee also is seeking to provide for the confidentiality of test 
mulb to the extent consietent with the orderly imposition of a p  
propriate sanctions. It  is understood that, in the case of this limita- 
tion, the Secretary will have appropriate access for accident inves- 
t i g ~ t ~ r j f  pu-, and that the pendency of judicial proceedings, 
may necessitate some disclosure of test results. It is also the Com- 
mittee's intent to provide for the confidentiality of nondrug and al- 
cohol related medical information that may be provided by the em- 
plo ee or gained from the sample in connection with testing. 

&e safeguards also are intended to ensure that employees are 
selected for random testa by nondiscriminatory and impartial 
methods. This is intended to ensure that no employee is harassed 
by being treated differently from other employw in similar cir- 
C W ~ C ~ B .  It has bgen suggested, for example, that a computer- 
generated random selection process might provide one possible 
method for minimizin the potential for harassment. 
New subwti~n (rX f ) rquirw the Swretrrry to issue ~ u l ~ ,  ~egw 

latiom, standards, or orders setting forth requirements for rehabi- 
liation programs which at a minimum rovide for the identification 
and opportunity for treatment of &road ees responsible 
for safety-eensitive functions, as 
need of assistance in resolving 
a controlled substance. The Committee envisions that the Secretary 
would establish requirements for programs that provide informa- 
tion for employees about the availability of different programs and 



treatment facilities as part of the "identification" requirement. The 
provision does not mandate rehabilitation, but instead requires 
companies to offer an opportunity for rehabiliation. Each railroad 
is encouraged to make such a program available to all of its em- 
ployees in addition to those responsible for safety-sensitive func- 
tions. The Secretary is directed to determine the circumstances 
under which such safety-sensitive employees shall be required to 
participate in such a rehabilitation program. Nothing in this para- 
graph precludes a railroad from establishing a rehabilitation pro- 
gram in cooperation with any other railroad. This subsection also 
does not prohibit railroads from establishing a rehabilitation pro- 
gram in conjunction with other industries affected by this legisla- 
tion, or from using other legitimate rehabilitation programs. 

While the legislation does not specify the conditions under which 
an individual may enter a rehabilitation program, the Committee 
favors a program which employees enter on a voluntary basis prior 
to being identified by a positive drug or alcohol test. This type of 
approach currently exists in a number of employee assistance pro- 
grams in the rail industry, and the Committee strongly supports 
this approach as preferable to a situation in which rehabilitation is 
guaranteed to any employee who tests positive. 

New subsection (rX4) requires the Secretary, in carrying out the 
provisions of this subsection, only to establish requirements that 
are consistent with the international obligations of the United 
States. The Secretary is further directed to take into consideration 
m y  applicable law8 and rrtgulotion~ sf foreign countries* 

New subsection (r)(5) defines the term "controlled substance" as 
meaning any substance under section 102(6) of the Controlled Sub- 
stances Act specified by the Secretary. The Committee is aware 
that the Controlled Substance Act covers hundreds of drugs, thus 
making it practically and financially difficult to administer teating 
programs on a widespread basis. The intention of this provision is 
to provide the Secretary with flexibility to ensure that those drugs 
with the widest potential for abuse be included in the testing pro- 
grams established under new subsostion (dl  

Finally, the omission of a specific preemption provision in new 
subsection (r) is intended to recognize provisions in current law 
which provide that no State shall adopt or have in effect any law, 
rule, regulation, order, or standard that is incompatible with the 
regulations promulgated under the Federal Railroad Safety Act of 
1970, including the amendments made by the reported bill. Several 
States have enacted legislation, or are considering doing so, to pro- 
hibit or restrict drug and alcohol testing of certain classes of indi- 
viduals. The Committee is concerned that these restrictions may 
impinge upon the ability of the Secretary to ensure effective imple- 
mentation of this section, and therefore the Committee reaffirms 
the provisions of current law which would serve to preempt such 
State or local government restrictions. As in other sections of this 
legislation, the Committee does not intend for this to preempt pro- 
visions of State criminal law which impose sandions for recklea 
conduct leading to actual loss of life, injury, or damage to property. 

SECTION 5-G TO ENHANCE MOTOR CARRIER SAFETY 

Section 5 of the reported bill would create a new section 12020 of 
the Commercial Motor Vehicle Safety Act of 1986. Subsection (a) of 
new section 12020 would require that, within 12 months after en- 
actment, the Secretary to issue regulations requiring motor carri- 
ers to condud preemployment, reasonable suspicion, random, and 
post-accident testing of the operators of commercial motor vehicles 
for the use of alcohol or a controlled substance in violation of law 
or Federal regulation. The Secretary also is authorized to issue reg- 
ulations for the conduct of periodic, recurring testing of such opera- 
tors for such use. 

The reported bill limits testing to operators only. For purposes of 
this bill, a commercial motor vehicle is defined as it is in the Com- 
mercial Motor Vehicle Safety Act of 1986. As was contemplated 
under the provisions of that Ad,  this term could include trucks 
and buses operated by municipalities and States. 
This subsection also specifies the conditions under which opera- 

tors must be tested. Pre-employment testing is self-evident. Testing 
also will be required when there is reasonable suspicion to believe 
that an individual is currently under the influence of or impaired 
by alcohol or a controlled substance. Reasonable suspicion as envi- 
sioned by this bill does not require a showing of probable cause as 
that term typically is defined in a legal sense. Rather, the Commit- 
tee anticipates that reasonable suspicion testing will be similar to 
that conducted under the current Federal Highway Administration 
rule which requires specific, personal observations concerning the 
appearance or conduct of a commercial motor vehicle driver. 

With respect to random testing, the Committee does not believe 
that it would be appropriate to suggest a minimum number of em- 
ployees that should be randomly tested at a certain frequency. 
Rather, the Committee believes that it is better to give the Secre- 
tary the discretion to determine how specific programs should be 
administered. In determining how the programs are to be adminis- 
tered, the Secretary should take into account the cost of programs 
and their likely financial impact on carriers of different pizes, It, itj 
impsrtmt, however, that each program provide adequate coverage 
to ensure effective deterrence of drug and alcohol abuse by com- 
mercial motor vehicle operators. Finally, as is noted in new subsec- 
tion (d), in the section on teating aafeguards, it is critical that what- 
ever means is chosen to randomly select employees for testing, that 
selection must be done in an impartial and nondiscriminatory 
manner, so as to minimize the potential for harassment. 

The reported bill authorizes, but does not require, the Secretary 
to mandate testing on a periodic, recurring basis. The Committee 
believes that a vigorous random testing program will provide an 
adequate deterrence against alcohol abuse and illegal drug use in 
the motor carrier industry. However, in order to provide the Secre- 

with the greatest degree of flexibility in addressing the drug 
an alcohol problem, the Committee has provided the authority to 
h u e  regulations relating to the testing of safety-sensitive employ- 
eee on a periodic, recurring basis. 

New subsection (b)(l) provides that post-accident testing shall be 
required in the case of any accident in which occurs a loss of 



human life, or, as determined by the Secretary, other serious acci- 
dent involving bodily injury or significant property damage. It is 
not the Committee's intent that drug and alcohol tasting should be 
required every time there is an accident involving a motor carrier. 
Rather, post-accident testing should be limited to those instances in 
which there is a loss of human life or other accident of sufficient 
magnitude in terms of bodily injury or significant property damage 
for which testing for drugs and alcohol would be warranted. 

New subsection (bX2) states that the Secretary is not precluded 
from providing that testing be conducted as part of the biennial 
medical examination required of the operators of commercial 
motor vehicles for federal certification. 

New subsection (c) requires the Secreta to promulgate regula- 
tions setting forth requirements for rehabxtation programs which 
provide for the identification and opportunity for treatment of o p  
erators of commercial motor vehicles who are determined to have 
used alcohol or a controlled substance in violation of law or Feder- 
al regulation. The Committee envisions that the Secretary would 
establish requirements for rograms that provide information for i employees about the availa ility of different programs and treat- 
ment facilities as part of the "identification" requirement. The pro- 
vision does not mandate rehabilitation, but instead requires compa- 
nies to offer an opportunity for rehabilitation. The Secretary is di- 
rected to determine the circumstances under which operators shall 
be required to participate in such a program before that person can 
be authorized to operate a motor vehicle subsequent to bein found 
in violation of such law or Federal regulation. Nothing in tfm sec- 
tion precludes a motor carrier from establishing a rehabilitation 
program in cooperation with another motor carrier. This subsec- 
tion also does not prohibit motor carriers from establishing a reha- 
bilitation program in conjunction with other indutrieu fleeted by 
this legislation, or from using other legitimate rehabilitation pro- 
grams. 

While the legislation does not s p i f y  tho conditions under which 
an individual may enter a rehabditation program, the Committee 
favors a program which employees enter on a voluntary basis prior 
to being identified by a positive drug or alcohol test. This type of 
approach currently exists in a number of employee assistance pro- 
grams in the rail industry, and the Committee strongly supports 
this approach as preferable to a situation in which rehabilitation is 
guaranteed to any employee who tests positive. 

New subsection (d) requires the Secretary, in establishing a terrt- 
ing program under mbmation (a) of new $@etien 12Q20, to devdep 
procedures desi ed to safeguard individual righta and testing pro- 1 cedures which s all: 

1. promote, to the maximum extent practicable, individual 
privacy in the collection of specimen smplei~; 

2. incorporate HHS scientific and technical guidelines relat- 
ing to laboratory standards and testing procedures dated April 
11, 1988, and any subsequent amendments thereto, including 
mandatory guidelines which: (A) establish comprehensive 
standards for all aspects of laboratory-controlled substances 
testing and procedures to be applied in carrying out new sec- 
tion 12020, including standards which require the use of the 

best available technology for ensuring the full reliability and 
accuracy of controlled substances tests and strict procedures 
governing the chain of custody of specimen samples collected 
for controlled substances testmg; CB) establish the minimum 
list of controlled substances for which individuals may be 
tested; and (C) establish appropriate standards and procedures 
for periodic review of laboratories and criteria for certification 
and revocation of certification of laboratories to perform con- 
trolled substances testing in carrying out new section 12020; 

3. require that all laboratories involved in the controlled sub- 
stances testing of any individual under this section shall have 
the capability and facility, a t  such laboratory, of performing 
screening and confirmation tests; 

4. provide that all tests which indicate the use of alcohol or a 
controlled substance b any individual, in violation of law or 
federal regulation, sh 1 be confirmed by a scientifically recog- J 
nized method of testing capable of roviding quantitative data 
regarding alcohol or a controlled su stance; f 

5. provide that each specimen sample be subdivided, secured, 
and labeled in the presence of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event that the invi- 
dual's confirmation test results are sitive, the individual has 
an opportunit to have the retaine portion assayed by a test B r 
done indepen ently a t  a second certified laboratory if the indi- 
vidual requests such an independent test within three days 
after being advised of the results of the confirmation test; 

6. ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and bod fluid samples, including 
urine md b l d ,  through the deve opment of regulations as r 
may be necessary and in consultation with HHS; 

7. provide for the confidentiality of employee test results and 
medical information (other then information relating to alto. 
hol or a controlled substance), with the exception of the use of 
tests results for the orderly imposition of appropriate sanctions 
under this section; and 

8. ensure that employees are selected for testa by nondis- 
criminatory and impartial methods, so that no em loyee is 
harassed by being treated differently from other emp oyees in 
similar circumstances. P 

Theae safeguards are critical to the success of any testing pro- 
gram. Ther am dwigned t~ eneum that an individual B basic righta 
to privacy are protected and that there is accountability and accu- 
racy of testing. They provide what the Committee believes are the 
basic minimums. As a results, the Secretary is urged to carefully 
review the mfeguarels in any tssting program to ensure that they 
are adhered to in a vigorous manner. 

Accuracy is an essential aspect of any testing program. In this 
regard, the Committee has not s Eied the type of test to be used 
in either the screening or co $" ulnatory test. However, it is the 
Committee's intention that any screening test that indicates the 
presence of a controlled substance in violation of law or Federal 
regulation shall be confirmed by a scientifically recognized method 
specific to the compound detected, that no report of a positive 



screening test shall be made until such confirmation, and that m y  
specimen testing negative on confirmation shall be reported as neg- 
ative without disclosure of the results of the screening test. 

Incorporating the HHS guidelines relating to laboratory stand- 
ards and procedures for testing controlled substances, as provided 
by the reported bill and as DOT has done in part 40 of title 49, 
CFR, as it exists a t  this writing, is an essential com nent of the IE procedural safeguards specified in this subsection. alizing that 
these guidelines may be subject to future modification, the Commit- 
tee has aded to specify that the basic elements of certain provi- 
sions now in effect are mandated, including the need for compre- 
hensive standards and procedures for all aspects of laboratory test- 
ing of drugs, the establishment of a minimum list of controlled sub  
stances for which employees may be tested, the establishment of 
standards and procedures for the periodic review of laboratories, 
and the development of criteria for laboratory certification or revo- 
cation of such certification. 

The Committee intends that testing for alcohol be conducted ac- 
cording to regulations to be developed by the Secretary in consulta- 
tion with HHS. Testing for alcohol shall be conducted by a method 
capable of estimating, with known reliability, the current BAC of 
the individual, and provide that an employee testing positive for al- 
cohol using a specimen other than blood shall be entitled, a t  that 
employee's option, to a blood test by a method specific to ethyl alco- 
hol. Confirmation tests must be done using a testing procedure that 
has a proven record of accuracy. While this may be more costly, 
there is no substitute, given the impact testing can have on an in- 
dividual'~ career and life. The Committee n o w  that DOT hhas 
issued an advance notice of proposed rulemaking (54 Fed. R??g. 
46326, November 2, 1989), which considers a variety of methods, m- 
cluding possible new technologies, for determining the use or abuse 
of alcohol in transportation. If such methods are determined to be 
reliable and accurate, the Committee would not object to their use 
to augment the requirements of this legislation. However, anticipa- 
tion of such methods must not delay implementation of this legisla- 
tion. 

Among the employee safeguards included in thia subsection is 
the requirement that samples be subdivided and retained for possi- 
ble future use. To ensure complete protection of those employees 
tested, the reported bill dirftstsa that a p9rtion sf each mmpk Ber rat- 
tained as a control in the event that any question should arise with 
respect to the proper identification and chain of custody of that 
sample. Such a retained s h e n  then will provide the individual 
with the opportunity, w i t g  a specified time period, to obtain an 
independent confirmation test a t  a second certified laboratory to 
ensure accuracy of results. 

The safeguards included in the reported bill also seek to protect 
individual privacy in the collection of samples, consistent with pro- 
cedures that may be necessary to ensure the integrity of samples. 
'Phe Committee intends to rotect individud p~ivacy' by ensuring 
that specimens may be ana I? yzed only for the urpose of detecting 
alcohol and controlled substances d e s i g n a t .  by the Secretary. 
e x c e ~ t  for s am~les  needed for federally-required physical examina- 
tioni. These specimens may not be andy& for other purpose. 

The Committee also is seeking to provide for the confidentiality of 
test results to the extent consistent with the orderly imposition of 
appropriate sanctions. It is understood that, in the case of this limi- 
tation, the Secretary will have appropriate access for accident in- 
vestigatory purposes, and that the pendency of judicial proceedings 
may necessitate some disclosure of test results. It is also the Com- 
mittee's intent to provide for the confidentiality of nondrug and al- 
cohol related medical information that may be provided by the em- 
plo ee or gained from the sample in connection with testing. 

&e safeguards also are intended to ensure that employees are 
selected for random tests by nondiscriminatory and impartial 
methods. This is intended to ensure that no employee is harassed 
by being treated differently from other employees in similar cir- 
cumstances. It has been suggested, for example, that a computer- 
generated random selection process might provide one possible 
method for minimizing the potential for harassment. 

New subsection (el provides that no State or local government 
shall adopt or have in effect any law, rule, regulation, ordinance, 
standard, or order that is inconsistent with the regulations promul- 
ated under new section 12020, with the exception of provisions of 

&,ate criminal law which impose sanctions for reckless conduct 
leading to actual loss of life, injury, or damage to property. Several 
States have enacted legislation, or are considering doing so, to pro- 
hibit or restrict drug and alcohol testin of certain classes of indi- 
viduals. The Committee is concerned t g at these restrictions may 
impinge upon the ability of the Secretary to ensure effective imple- 
mentation of this section, and therefore the Committee is acting to 
preempt those restrictions, 

New subsection (eX2) provides that nothing in this section shall 
be construed to restrict the discretion of the Secretary to continue 
in force, amend, or further supplement any regulations issued 
before the date of enactment of this section that govern the use of 
alcohol or controlled substances by commercial motor vehicle em- 
plo ees. 

"he Secretary is directed, in issuing regulations under new sub- 
section (eX31, to establish requirements that are consistent with the 
international obligations of the United Stabs, The Secretary is fur- 
ther directed to take into consideration any applicable laws and 

T lations of foreign countries. 
ew subsection (f? states that nothin in this section shall be 

wrretruod to e u p e d e  m y  ptialty lrppl f cable to the, operator of a 
commercial motor vehicle under the Commercial Motor Vehicle 
Safety Act of 1986 or any other provision of law. The Secretary is 
directed to determine appropriate sanctions for commercial motor 
vehicle operators who are determined, as a result of tests conduct- 
ed and confirmed under new section 12020, to have used alcohol or 
a controlled substance in violation of law or Federal regulation, but 
are not under the influence of alcohol or a controlled substance, as 
provided in the 1986 Act. 
N@w laub&ien @I definm the tam ''cont~olled suhsCtmee" rn 

meaning any substance under section 102(6) of the Controlled Sub- 
etances Act, specified by the Secretary. In thia regard, the Commit- 
tee is aware that the Controlled Subetances A d  covers hundreds of 
drugs, thus making it practically and financially difficult to admin- 



ister testing programs on a widespread basis. The intention of this 
provision is to provide the Secretary with flexibility to ensure that 
those drugs with the widest p3tential for abuse be included in the 
testing programs established under new section 12020. 

Section 5(bX1) of the re rted bill requires the Secretary to 
design, within nine m o n t c  after enactment, and implement, 
within 15 months after enactment, a pilot test program for the pur- 
pose of State testing of the operators of commercial motor vehicles 
on a random basis to determine whether an operator has used alco- 
hol or a controlled substance in violation of law or Federal regula- 
tion. This pilot test program is to be administered as a part of 
MCSAP. While it is envisioned that all operators of commercial 
motor vehicles would be subject to random testing in the States 
participating in this pilot program, the Committee intends that 
this program will serve as a test of, and establish a record on, the 
effectiveness of State-administered testing in detecting individuals, 
such aq independent owner-operators and independent drivers, who 
might otherwise avoid detection through the carrier-administered 
testing directed by the reported bill. 

Subsection (bX2) requires the Secretary to solicit the participa- 
tion of States interested in partici ting in such a program, from 
which four States should be select e l  for participation. 

Subsection (bX3) re uires the Secretary to ensure that the selec- 
tion of participating 8 tates is representative of varying geographi- 
cal and population characteristics and takes into consideration the 
historical geographical incidence of commercial motor vehicle acci- 
dents involving loss of human life. This should ensure a balanced 
pilot program through a geographical mix of States within the 
Nation and a mix of States which have a high incidence of deaths 
resulting from commercial motor vehicle accidents. 

Subsection (bX4) provides that this pilot program is to continue 
for a period of one year and requires the Secretary to consider al- 
ternative methodologies for implementing a system of random test- 
ing of operators of commercial motor vehicles. 

Subsection (bX5) specifies that, not later than 80 months after en- 
actment, the Secretary is to report to Congress the results of the 
pilot program, including any recommendations concerning the de- 
sirability and implementation of a system of random testing of o p  
erators of commercial motor vehicles. It is the Committee's intent 
that this report both will address the results of the pilot program 
and will include recommendations concerning random testing ad- 
ministered by means other than the carrier-administered random 
testing envisioned in section 5(a) of the re rted bill. The Commit- 
tee intends for this report to address speei !?O ically the feasibility and 
advisability of random testing by State enforcement agencies and 
address funding for such programs, including the use of MCSAP or 
other funds for such purpose. The Committee does not intend to 
preclude eaneridaration in the report of Federal or local testing and 
other methods that could be effective in detecting operators who 
might otherwise avoid detection in the carrier-administered pro- 
gram established in this section. 

Subsection (bX6) provides that, for purposes of carrying out this 
ilot program, there is to be available to the Secretary up to 
5,000,000 of funds from MCSAP for fiscal year 1992. ! 

Subsection (bX7) defines "commercial motor vehicles" as that 
term is defined in the Commercial Motor Vehicle Safety Act of 
1986. The Committee also intends that "Secretary" is defined as 
the Secretary of Transportation. For the purposes of this section, 
the Committee intends that the term "motor carrier" encompasses 

G rsons who employ individuals who operate commercial motor ve- 
cles in commerce as that term is defined in section 12019(3) of 

the Commercial Motor Vehicle Safety Act of 1986. 

SECTION 6-TESTING TO ENHANCE MASS TRANSPORTATlON SAFETY 

Subsection (aX1) of section 6 defines the term "controlled sub- 
stances" to mean any substance under section 102(6) of the Con- 
trolled Substances Act whose use the Secretary has determined 
p w s  a risk to tramportation safety. In this regard, the Committee 
is aware that the Controlled Substances Act covers hundreds of 
drugs, thus making it practically and financially difficult to admin- 
ister testing programs on a widespread basis. The intention of this 
provision is to provide the Secretary with flexibility to ensure that 
those drugs with the widest potential for abuse be included in the 
testing programs established under this section. 

Subsection (ax21 defines the term "person" to include any corpo- 
ration, partnership, joint venture, association, or other entity orga- 
nized or existing under the laws of the United States, or any State, 
territory, district, or possession thereof, or the laws of any foreign 
country. 

Subsection (aX3) defines the term "Secretary" to mean the Secre- 
tary of Transportation. 

Subsection (aX4) defines the term "mass transportation" to mean 
all forms of mass transportation except those forms that the Secre- 
tary determines are covered adequately, for purposes of employee 
drug and alcohol teating, b either the Federal Railroad Safety Act 
of 1970 or the Commercial t o t o r  Vehicle Safety Act of 1986. 

Subsection (bX1) of section 6 rovides that, within 12 months 
afbr the date of enactment, the &eretary is to establish a program 
which requires mass transportation operations to conduct pre-em- 
ployment, reasonable suspicion, random, and post-accident testing 
of mass transportation employees responsible for safety-sensitive 
functions, as determined by the Secretary, for use, in violation of 
law or Federal regulation, of alcohol or a controlled substance. The 
Secretary is authorized to prescribe regulations, as appropriate in 
the interest of safety, for the conduct of periodic, recurring testing 
of such employees for the use of alcohol or a controlled substance, 

Thia subsection also specifies the conditions under which safety- 
sensitive employees must be tested. Preemployment testing is self- 
evident. Testing also will be required when there is reasonable sus- 
pisisn ts h l i ~ 3 ~ e  t h ~ t  an individual ier currently under the influenee 
of or impaired by alcohol or a controlled substance. Reasonable sus- 
picion as envisioned by this bill does not require a showing of prob- 
able cause as that term typically is defined in a legal sense. 
Rather, the Committee anticipates that reasonable suspicion test- 
ing would require specific, personal observations by one or more su- 
pervisory personnel concerning the appearance or conduct of a 
safety-sensitive employee. 



With respect to random testing, the Committee does not believe 
that it would be appropriate to suggest a minimum number of em- 
ployees that should be randomly tested at a certain frequency. 
Rather, the Committee believes that it is better to give the Secre- 
tary the discretion to determine how specific programs should be 
administered. In determining how the programs are to be adminis- 
tered, the Secretary should take into account the cost of programs 
and their likely financial impact on carriers of different sizes. 
While it is important that each program provide adequate coverage 
to ensure effective deterrence of drug and alcohol abuse, it is also 
important to ensure that programs are tailored carefully to elimi- 
nate the expense of unnecessary testing and minimize the financial 
impact on mass transportation operations and the burden on em- 
ployees. 

The Committee is aware of concerns raised with regard to the 
difficulties some believe may be faced by small transit operations 
located in rural areas in complying with UMTA drug and alcohol 
testing requirements. If, after notice and opportunity for comment, 
the Secretary determines that a waiver for certain operations from 
such requirements would not be contrary to the public interest and 
would not diminish the safe operation of rural transit conveyances, 
the Committee would not object to a waiver, in whole or in part, of 
the application of regulations issued pursuant to this bill with 
regard to recipients of funds under section 18 of the Urban Mass 
Transportation Act of 1964. 

Finally, as noted in subsection (d), on testing safeguards, it ie 
critical that whatever means is chosen to randomly select employ- 
ees for testing, that selection must be done in an impartial and 
nondiscriminatory manner, so as to minimize the potential for har- 
assment. 

The reported bill authorizes, but does not require, the Secretary 
to mandate testing on a periodic, recurring basis. The Committee 
believes that a vigorous random testing program will provide ade- 
quate deterrence against alcohol abuse and illegal drug use in the 
mass transportation industry. However, in order to provide the Sec- 
retary with the greatest degree of flexibility in addressing the drug 
and alcohol problem, the Committee has provided the authority to 
issue regulations relating to the testing of safety-sensitive employ- 
ees on a periodic, recurring bmis. 

Subsection (bX2) provides that post-accident testing of a safety 
sensitive employee shall be r uired in the case of any accident m 
which ~csurrir a Isse ~f human "i ife, or, a8 determind by the %re- 
tary, other serious accident involving bodily injury or significant 
property damage. It  is not the Committee's intent that drug and 
alcohol testing should be required every time there is an accident 
involving a mass trans rtation operation. Rather, post-accident 
testing should be limit& those instances in which there is a loss 
of human life or other accident of sufficient magnitude in terms of 
bodily injury or significant property damage for which testing for 
drugs and alcohol would be warranted. 

Subsection (c) requires the Secretary to promulgate re 
E'latiom setting forth requirements for rehabilitation programs w ch pro- 

vide, a t  a minimum, for the identification and opportunity for 
treatment of mass transportation employees who are determined to 

have used alcohol or a controlled substance in violation of law or 
Federal regulation. The Committee envisions that the Secretary 
would establish requirements for programs that provide informa- 
tion for employees about the availability of different programs and 
treatment facilities as part of the "identification" requirement. The 
provision does not mandate rehabilitation, but instead requires 
companies to offer an opportunity for rehabilitation. The Secretary 
is directed to determine the circumetances under which such em- 
ployees will be required to participate in such a program. Nothing 
in this section is to preclude a mass transportation operation from 
establishing a rehabilitation program in cooperation with any 
other such operation. This subsection also does not prohibit mass 
transportation operations from establishing a rehabilitation pro- 
gram in conjunction with other industries affected by this legisla- 
tion, or from using other legitimate rehabilitation programs. 

While the legislation does not specify the conditions under which 
an individual may enter a rehabilitation program, the Committee 
favors a program which employees enter on a voluntary basis prior 
to being identified by a positive drug or alcohol test. This type of 
approach currently exists in a number of employee assistance pro- 
grams in the rail industry, and the Committee strongly supports 
this approach as preferable to a situation in which rehabilitation is 
guaranteed to any employee who tests positive. 

Subsection (d) requires the Secretary, in establishing a testing 
program, to develop procedures designed to safeguard individual 
rights and testing procedures which shall: 

1. promote, to the maximum extent practicable, individual 
privacy in the collection of specimen samples; 

2. incorporate HHS scientiilc and technical guidelines relat- 
ing to laboratory standards and testing procedures dated April 
11, 1988, and any subsequent amendments thereto, including 
mandatory guidelines which: (A) establish comprehensive 
standards for all aspects of laboratory-controlled substances 
testing and procedures to be applied in carrying out this sec- 
tion, including standards which require the use of the best 
available technology for ensuring the full reliability and accu- 
racy of controlled substances tests and strict rocedures gov- 
erning the, chain of eusesdy of af)gehen a m p  f' ts callwted for 
controlled substances testing; (B) establish the minimum list of 
controlled substances for which individuals may be tested; and 
(6) etihblish opgropriata atnndrrrdr and preedurss for periodic 
review of laboratories and critieria for certification and revoca- 
tion of certification of laboratories to perform controlled sub- 
stances testing in carrying out this section; 

3. require that all laboratories involved in the controlled sub- 
stances testing of any individual under this section shall have 
the capability and facility, a t  such laboratory, of performing 
screening and confirmation tests; 

4. provide that all tests which indicate the use, in violation 
of law or Federal regulation, of alcohol or a controlled s u b  
stance by any individual shall be confirmed by a scientifically 
recognized method of testing capable of providing quantitative 
data regarding alcohol or a controlled substance; 



5. provide that each specimen sample be subdivided, secured, 
and labeled in the presence of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event that the individ- 
ual's confirmation test results are positive, the individual has 
an opportunity to have the retained portion assayed by a test 
done independently a t  a second certified laboratory if the indi- 
vidual requests such an independent test within three days 
after being advised of the results of the confirmation test; 

6. ensure appropriate safeguards for testing to detect and 
quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations as 
may be necessary and in consultation with HHS; 

7. provide for the confidentiality of employee test resulb and 
medical information (other than information relating to alce 
hol or a controlled substance), with the exception of the use of 
test results for the orderly imposition of appropriate sanctions 
under this section; and 

8. ensure that employees are selected for tests by nondis- 
criminatory and impartial methods, so that no em loyee is 
harassed by being treated differently from other emp oyees in 
similar circumstances. 

P 
These safeguards are critical to the success of an testing pro- Y 

gram. They are designed ta emure that an individual s bmic rightu 
to privacy are protected and that there is accountability and accu- 
racy of testing. They provide what the Committee believes are the 
basic minimums. As a result, the Secretary is urged to review care- 
fully the safeguards in any testing program to ensure that they are 
adhered to in a vigorous manner. 

Accuracy is an essential aspect of any testing program. In this 
regard, the Committee has not specified the type of test to be used 
in either the screening or confirmatory test. However, it is the 
Committee's intention that any screening test that indicates the 
presence of a controlled substance in violation of law or Federal 
regulation will be confumed by a scientifically recognized method 
specific to the compound deteded, that no report of a positive 
screening test shall be made until such confirmation, and that any 
specimen testing negative on confirmation shall be reported as neg- 
ative without disclosure of the results of the screening test. 

Incorporating the HHS guidelines relating to laboratory stand- 
ards and procedures for testing controlled substances, as provided 
by the reported bill and as MYT has done in part 40 of title 49, 
CFR, as it exists a t  this writing, is an essential component of the 
procedural safeguards specified in this section. Realizing that these 
guidelines possibly are subject to future modification, the Commit- 
tee has acted to specify that the basic elements of certain provi- 
sions now in effect are mandated, including the need for compre- 
hensive standards and procedures for all aspects of laboratory test- 
ing of drugs, the establishment of a minimum list of controlled sub- 
stances for which employees may be tested, the establishment of 
standards and procedures for the periodic review of laboratories, 
and the development of criteria for laboratory certification or revo- 
cation of such certification. 

The Committee intends that testing for alcohol to be conducted 
according to regulations to be developed by the Secretary in consul- 
tation with HHS. Testing for alcohol shall be conducted by a 
method capable of estimating, with known reliability, the current 
BAC of the individual, and provide that an employee testing posi- 
tive for alcohol using a specimen other than blood shall be entitled, 
at  that employee's option, to a blood test by a method specific to 
ethyl alcohol. Confirmation tests must be done using a testing pro- 
cedure that has a proven record of accuracy. While this may be 
more costly, there is no substitute, given the impact testing can 
have on an individual's career and life. The committee notes that 
DOT has issued an advance notice of proposed rulemaking (54 Fed. 
Reg. 46326, November 2, 1989), which considers a variety of meth- 
ods, including possible new technologies, for determining the use or 
abuse of alcohol in transportation. If such methods are determined 
to be reliable and accurate, the Committee would not object to 
their use to augment the requirements of this legislation. However, 
anticipation of such methods must not delay implementation of 
this legislation. 

Among the employee safeguards included in this subsection is 
the requirement that   amp lea be subdivided and retained for possi- 
ble future use. To ensure complete protection of those employees 
tested, the reported bill directs that a portion of each sample be re- 
tained as a control in the event that any question should arise with 
respect to the proper identification and chain of custody of that 
sample. Such a retained specimen then will provide the individual 
with the opportunity, within a specified time period, to obtain an 
independent confurnation test a t  a second certified laboratory to 
ensure accuracy of results. 

The safeguards included in the reported bill also seek to protect 
individual privacy in the collection of samples, consistent with pro- 
cedures that may be necessary to ensure the integrity of samples. 
The Committee intends to protect individual privacy by ensuring 
that specimens be analyred only for the purpose of detecting alco- 
hol and controlled substances designated by the Secretary, except 
for samples needed for federally-required physical examinations. 
These specimens may not be analyzed for any other purpose. The 
Committee also is seeking to provide for the confidentiality of test 
resulta to the extent consistent with the orderly imposition of a p  
propriate sanctions. It is understood that, in the case of this limita- 
tion, the Secretary will have appropriate access for accident inves- 
tigatory purposes, and that the pendency of judicial proceedings 
may necessitate some disclosure of test results. It is also the Com- 
mittee's intent to provide for the confidentiality of non-drug and al- 
cohol related medical information that may be provided by the em- 
ployee or gained from the sample in connection with testing. 

The safeguards also are intended to ensure that employees are 
selected for random testa by nondiscriminatory and impartial 
methods. This is intended to ensure that no employee is harassed 
by being treated differently from other employees in similar cir- 
cumstances. It has been suggested, for example, that a computer- 
generated random selection process might provide one possible 
method for minimizing the potential for harassment. 



Subsection (eX1) provides that no State or local goverment shall 
adopt or have in effect any law, rule, regulation, ordinance, stand- 
ard, or order that is inconsistent with the regulations promulgated 
under this section, with the exception of provisions of State crimi- 
nal law which impose sanctions for reckless conduct leading to 
actual loss of life, injury, or damage to property. Several States 
have enacted legislation, or are considering doing so, to prohibit or 
restrict drug and alcohol testing of certain classes of individuals. 
The Committee is concerned that these restrictions may impinge 
upon the ability of the Secretary to ensure effective implementa- 
tion of this section, and therefore the Committee is acting to pre-' 
empt those restrictions. At the same time, the Committee is con- 
cerned that existing programs to curb drug and alcohol abuse, 
which have been developed through collective bargaining between 
State and local agencies and their employees, and which have sur- 
vived legal challenge, are not disrupted by their lack of strict "con- 
sistency" to UMTA regulations. It  is not the Committee's intention 
to disrupt aggressive drug testing programs which have survived 
the collective bargaining and legal process. 

Subsection (e)(2) provides that nothing in this section shall be 
construed to restrict the discretion of the Secretary to continue in 
force, amend, or further supplement any regulations issued before 
the date of enactment that govern the use of alcohol or controlled 
substances by mass transportation employees. 

Subsection (e)(3) provides that, in issuing regulations under this 
section, the Secretary only is to establish requirements that are 
consistent with the international obligations of the United States. 
The Secretary is further directed to take into consideration any a p  
plicable laws and regulations of foreign countries. 

Subsection (D of section 6 establishes provisions for disqualifica- 
tion of mass transportation employees determined to have usbd 
drugs or alcohol in violation of law or Federal regulations. Subsec- 
tion (fX1) provides that, as the Secretary considers appropriate, the 
Secretary is to require disqualification for an established period of 
time or dismissal of any employee who is determined to have used 
or to have been impaired by alcohol while on duty; and disqualifi- 
cation for an established period of time or the dismissal of any em- 
ployee determined to have used a controlled subattunce, whether on 
duty or not on duty, except as permitted for medical purposes by 
law or any regulation. Subsection (fX2) provides that nothing in 
thie section shall be ce~stfusd to supersede any pndty  applis~ble 
to a mass transportation employee under any other provision of 
law. 

Subsection (g) provides that a person shall not be eligible for Fed- 
eral financial assistance under sections 3, 9, or 18 of the Urban 
Mass Transportation Act of 1964 or section 103(eX4) of title 23, U.S. 
Code, if such person: (1) is required, under regulations prescribed 
by the Secretary, to establish a program of alcohol and controlled 
substances testing; and (2) fails to establish such a program in ac- 
cordance with such regulatione, 

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new material is printed in italic, ex- 
isting law in which no change is proposed is shown in roman): 

FEDERAL AVIATION ACT OF 1958 

Title VI of that Act 

TITLE VI-SAFETY REGULATION OF C M L  AERONAUTICS 

SECS. 601 THROUGH 613 * *. 
SEC. 614. ALCOHOL AND CONTROLLED SUBSTANCES TESTING. 

(a) TESTING PROGRAM.- 
(1) PROGRAM FOR EMPLOYEES OF CARRIERS.-The Administm- 

tor shall, in the interest of aviation safety, prescribe regulations 
within twelve months after the date of enactment of  this sec- 
tion. Such regulations shall establish a program which requires 
air carriers and foreign air carriers to conduct preemployment, 
reasonable suspicion, mndom, and post-accident testing of  
airmen, crewmembers, airport security screening contract per- 
sonnel, and other air carrier employees responsible for safety- 
sensztive functions (as determined by the Administrator) for use, 
rn vrolation of law or Federal regulation, of alcohol or a con- 
trolled substance. The Administrator m a y  also prescribe regula- 
tions, as the Administrator considers appropriate in the interest 
of safety, for the conduct of periodic recurring testing of such 
employees for such use in violation of law or Federal regula- 
tion. 

(2) PROGRAM FOR FAA EMPLOYEES.-The Administrator shall 
establish a program applicable to employees of the Federal 
Aviation Administration whose duties include responsibility for 
safety-sensitive functions. Such pmgram shall provide for 
preemployment, reasonable suspicion, mndom, and post-acci- 
dent testing for use, in violation of law or Federal regulation, of  
alcohol or a controlled substance. The Administrator may a k o  
pmcribe regulations, as the Administrator considers appropri- 
ate in the interest of safety, for the conduct of periodic recurring 
testing of such employees for such use in  violation of  law or 
Fedem E mgulatisn, 

(3) SUSPENSION; REVOCATION; DISQUALIFICATION; DISMISSAL.- 
In prescribing regulations under the program required by this 
subsection, the Administrator shall require, as the Administnz- 
tor considen appropriate, the suspension or revocation of  any 
certi wate issued to such an individual, or the disqualification 
or d ismissal of  any such individual, in accordance with the 
provisions of  this section, in any instance where a test conduct- 
ed and confirmed under this section indicates that such indi- 
vidual hw med, in violation of law or Federal regulation, alco. 
hot or a controlled substance. 

63) PROHIBITION OF SERVICE.- 



(1) PROHIBITED ACT.-It is unlawful for a person to use, in 
violation of law or Federal regulation, alcohol or a controlled 
substance after the date of enactment of this section and serve 
as an airman, crewmember, airport security screening contract 
personnel, air carrier employee responsible for safety-sensitive 
functions (as determined by the Administrator), or employee of 
the Federal Aviation Administmtion with responsibility for 
safety-sensitive functions. 

(2) EFFECT OF REHABILITATION.-No individual who is deter- 
mined to have used, in violation of law or Fedeml regulation, 
alcohol or a controlled substance after the date of enactment of 
this section shall serve as an  airman, crewmember, atrport secu- 
rity screening contract personnel, air carrier employee responsi- 
ble for safety-sensitive functions (as determined by the Adminis- 
trator), or employee of the Federal Aviation Administration 
with responskbility for safety-sensitive functions unless such in- 
dividual has completed a program of rehabilitation described 
in subsection (c) of this section. 
(8) PERFORMANCE OF PRIOR DUTIES PROHZBITED.-A~~ S U C ~  

individual determined by the Administrator to have used, in 
violation of law or Federal regulation, alcohol or a controlled 
substance after the date of enactment of this section who- 

(A) engaged in such use while on duty; 
(B) prior to such w e  had undertaken or completed a re- 

habilitation program described in subsection (c); 
(C) following such determination refuses to undertake 

such a rehabilitation program; or 
(Dl following such determination fails to complete such a 

rehabilitation program, 
shall not be permitted to perform the duties relating to air 
transportation which such individual performed prior to the 
date of such determination. 

fc) PROGRAM FOR REHABILITATION.- 
(1) PROGRAM FOR E M P ~ O Y ~ ~ E S  OP c ~ ~ ~ f ~ m . - T h e  AdminiBtm~ 

tor shall prescribe regulations setting forth requirements for re- 
habilitation programs which at a minimum provide for the 
identification and opportunity for treatment o f  employees re. 
ferred to in subsection (aX1) in need of assistance in resolving 
problems with the use, in violation of law or Federal regula- 
tion, of alcohol or controlled substances. Each air carrier and 
foreign air carrier is encouraged to make such a program avail- 
able to all of its employees in  addition to those employees re- 
ferred to in subsection (aX1/. The Administrator shall determine 
the circumstances under which such employees shall be re- 
quired to articipate in such a progmm. Nothing in this subsec- 
tion shal f preclude any air carder or few@ air M P F ~ ~ P  fmm 
establishing a program under this subsection in cooperation 
with any other air carrier or foreign air carrier. 

(21 h o o n r ~  FOR FM E M P L Q Y E E $ , - - ~ ~  Adminlstmtar shall 
establish and maintain a rehabilitation program which at a 
minimum provides for the identification and opportunity for 
treatment of those employees of the Federal Aviation Adminis- 
tration whose duties include responsibility for safety-sensitive 

functions who are in  need of assistance in resolving problems 
with the use of  alcohol or controlled substances. 

(dl PROCEDURES FOR ? ' ~ T I N G . - ~  establishing the program re- 
quired under subsection (a), the Administrator shall develop re- 
quirements which shall- 

( I )  promote, to the maximum extent pmcticable, individual 
privacy in the collection of specimen samples; 

(2) with respect to laboratories and testing procedures for con- 
trolled substances, incorpomte the Department of  Health and 
Human Services scientific and technical guidelines dated April 
11, 1988, and any subsequent amendments thereto, including 
mandatory guidelines which- 

(A) establish comprehensive standards for all aspects of 
labom tory controlled substances testing and labom tory pro- 
cedures to be applied in  carrying out this section, including 
standards which require the use of the best available tech- 
nology for ensuring the full reliability and accuracy of con- 
trolled subtances tests and strict procedures governing the 
chain of custody of  specimen samples collected for con- 
trolled su bstances testing; 
0 establish the minimum list of controlled substances 

for which individuals may be tested; and 
(C) establish appropriate standards and procedures for 

periodic review of  labomtoria and criteria for certification 
and revocation of certification of laboratories to perform 
controlled substances testing in carrying out this section; 

(3) require that all laboratories involved in  the controlled 
substances testing of any individual under this section shall 
have the capability and facility, at such laboratory, of  perform- 
ing screening and confirmation tests; 

(#provide that all tests which indicate the we,  in  violation 
of law or Fedeml regulation, o alcohol or a controlled sub- 
stance by any individual shall L csnfinned by a g~ientificakly 
recognized method of testing capable of roviding quantitative 
data regarding alcohol or a controlled su f stance; 

(51 provide that each specimen sample be subdivided, securkd, 
and labelled in the presence of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event the individual's 
confirmation test results are positive the individual has an  op- 
portunity to have the retained portion assayed by a confirma- 
tion test done independently at a second certified laboratory i f  
the individual requests the independent test within three days 
after being advised of the results of the confirmation test; 
(6) ensure appropriate safepamls for testing to detect and 

qucmtif5 alcahol fn breath and body fluid samples, including 
urine and b lod ,  through the development of  regulations as 
may be necessary and in consultation with the Department of 
Health an8 Human Services; 

(7)provi.de for the confdentiality of test results and medical 
information (other than information relating to alcohol or a 
controlled substance1 of  employees, except that the provisions of 
this paragraph shall not preclude the w e  of test results for the 



orderly imposition of appropriate sanctions under this section; 
and 

(8) ensure that employees are selected for tests by nondiscrim- 
inatory and impartial methods, so that no employee is harassed 
by being treated differently from other employees in similar cir- 
cumstances. 

(e) EFFECT ON OTHER LAWS AND REGULATIONS.- 
(1) STATE AND LOCAL LAW AND REGULATIONS.-NO State or 

local government shall adopt or have in effect any law, rule, 
regulation, ordinance, standard, or order that is inconsistent 
with the regulations promulgated under this section, except 
that the regulations promulgated under this section shall 
construed to preempt provisions of State criminal law 
impose sanctions for reckless conduct kading to actual 1 
life, injury, or damage to property, whether the provisions 
specifically to employees of an air carrier or foreign air carrier, 
gr to the general public. 
(2) OTHER REGULATIONS ISSUED BY A D M I N I S T R A T Q R . - N O ~ ~ ~ ~ ~  

,in this section shall be construed to restrict the discretion of the 
Administrator to continue in force, amend, or further supple- 
ment any regulations issued before the date of enactment of this 
section that govern the use of alcohol and controlled substances 
by airmen, crew members, airport security screening contract per- 
sonnel, air carrier employees responsible for safety-sensitive 
functions (as determined by the Administrator), or employees of 
the Federal Aviation Administration with responsibility for 
safety-sensitive functions. 

(3) INTERNATIONAL OBLIGATIONS.-In prescribing regulations 
under this section, the Administrator shall only establish re- 
quirements applicable to foreign air carriers that are consistent 
with the international obligations of the United States, and the 
Administrator shall take into consideration any applicable 
laws and regulations of foreign countries. The Secretary of 
State and the Secretary of Transportation, jointly, shall call on 
the member countries of the Intemtional Civil Aviation Orga- 
nization to strengthen and enforce existing standards to prohib 
it the use, in violation of law or Federal regulation, of alcohol 
or a controlled substance by crew members in international civil 
aviatioh. 

(0 DEFINITION.-For the purpases of this section, the term '%on- 
trolled substance" means any substance under section 102(6) o the 

istrator. 
d Controlled Substances Act (1 U.S.C. 802(6)) s p i f i d  by t& A min. 

FEDERAL RAILROAD SAFETY Am OF 1970 

Section 202 of that Act 

SEC. 202. RAIL SAFETY REGULATIONS. 
(a) through (q) * * 
(rM) In the interest of safety, the Secretary shall, within twelve 

months after the date if enactment of this subsection, issue rules, 
re&latior;s, standards, Grid orders rel=ting to alcohol and drug use 

in m i l d  opemtions. Such regulations shall establish a program 
which- 

(A) requires milroads to conduct preemployment, reasonable 
suspicion, mndom, and post-accident testing of all milroad em- 
ployees responsible for safety-sensitive functions (as determined 
by the Secretary) for use, in violation of law or Fedeml regula- 
tion, of alcohol or a controlled substance; 

(B) requires, as the Secretary considers appropriate, disquali- 
fication for an established period of time or dismissal of any 
employee determined to have used or to have been impaired by 
alcohol while on duty; and 

(C) requires, as the Secretary considers appropriate, disqualifi- 
cation for an established period of time or dismissal of any em- 
ployee determined to have uaed a controlled substance, whether 
on duty or not on duty, except as permitted for medical purposes 
by law and any rules, regulations, standards, or orders issued 
under this title. 

The Secmtary may also issue rules, regulations, standards, and 
orders, as the Secretary considers appropriate in the interest of 
safety, requiring m i l d  to conduct periodic recurring testing of 
railroad employees responsible for such safety sensitive functions, 
for use of alcohol or a controlled substance in violation of law or 
Federal regulation. Nothing in this subsection shall be construed to 
restrict the discretion of the Secretary to continue in force, amend, 
or further supplement any rules, regulations, standards, and orders 
governing the we of alcohol and controlled substances in railroad 
opemtions issued before the date of enactment of this subsection. 

(2) In carrying out the provisions of this subsection, the Secretary 
shall develop requirements which shall- 

(A) promote, to the m i m u m  extent practicable, individual 
privacy in the collection of specimen samples; 

(B) with respect to labomto& and testingprocedures for con- 
trolled substances, incorporate the Department of Health and 
Human Services scientifii and technical guidelines dated April 
11, 1988, and any subsequent amendments thereto, including 
mandatory guidelines which- 

(i) establish comprehensive standards for all aspects of 
laboratory controlled substances testing and laboratory pm- 
d u r n  tB B& up lieid in eaPgring out this subwtian, in- 
cluding standa d which require the use of the best avail- 
able technolo for ensuring the full reliability and accura- 
cy of control& 8ubrtanns bda and alricl pmcrdures gov- 
erning the chain of custody of specimen samples collected 
for contmlled substances testing; 

(ii) establish the minimum list of controlled substances 
for which individuals may be tested; and 

(iii) establish a ropriate standards and procedures for 
periodic review ofibomtories and criteria for certification 
and revocation of certification of labomtories to perform 
controlled substances testing in carrying out this subsec- 
tion; 

(C) require that all labomtories involved in the controlled 
substances testing of any employee under this subsection shall 



have the capability and faility, at such labomtory, of perform- 
ing screening and confirmation tests; 

(D) provide that all tests which indicate the use, in violation 
of law or Fedeml regulation, of alcohol or a controlled sub  
stance by any employee shall be confirmed try a scientifically 
recognized method of testing capable of providing quantitative 
data regarding alcohol or a controlled substance; 

(E) provide that each specimen sample be subdivided, secured, 
and labelled in the presence of the tested individual and that a 
portion thereof be retained in a secure manner to prevent the 
possibility of tampering, so that in the event the individual's 
confirmution test results are positive the individual has an o p  
portunity to have the retained portion assayed by a confirma- 
tion test done independently at a second certified labomtory if 
the individual requests the independent test within three days 
a f i r  being advised of the results of the confinnation test; 

(FI ensure appropriate safeguard8 for testing to detect and 
quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations as 
may be necessary and in consultation with the Department of 
Health and Human Services; 

(G) provide for the conf&ntiality of test results and medical 
information (other than information relating to alcohol or a 
controlled substance) of employees, except that the provisions of 
this subparagraph shall not preclude the use of test results for 
the orderly imposition of appropriate sanctions under this sub  
section; and 

(HI ensure that employees are selected for tests by nondiscrim- 
inatory and impartial methods, so that no employee is harassed 
by being treated differently from other employees in similar cir- 
cumstances. 

($1 The Secretary ahall kaue rules, mgdations, standards, or 
orders setting forth requirements for rehabilitation p m p m  which 
at a minimum provide for the identification and opportunity for 
treatment of milroad em Zo ees responsible for safety-sensitive func- 
tiom (as determined by tL kcretaty) in need of osabtonrc in rraolu- 
ing problems with the me, in violation of law of Federal regulation, 
of alcohol or a controlled substance. Each m i l d  is encouraged to 
make such a program available to all of its employees in addition to 
those employees responsible for aafety sensitive functwns. The Secre- 
tary shall determine the circumstances under which such employees 
shall be required to participate in such program. Nothing in this 
paragraph shall preclude a milroad from establishing a progmm 
under this paragraph in coopemtion with any other railroad. 

(4) In carrying out the provisions of this suhectbn, tht! & n t a ~ y  
shall only establish requirements that are consistent with the inter- 
national obligations of the United States, and the Secretary shall 
take into considemtion any applicable laws and regulations of for- 
eign countries. 

(51 For the purposes of this subsection, the term "controlled sub- 
stance" means any substance under section 102(6) of the Controlled 
Substances Act (21 US.C 802(611 specified by the Secretary. 

COMMERCIAL MOTOR VEHICLE SAFETY ACT OF 1986 

Section 12019 of that Act 
SEC. 12019. DEFINITIONS. * * * 
SEC. 12020. ALCOHOL AND CONTROLLED SUBSTANCES TESTING. 

(a) REGULATZONS.-T~~ Secretary shall, in the interest of commer- 
ical motor vehicle safety, issue regulations within twelve months 
after the date of enactment of this section. Such regulations shall 
establish a program which requires motor carriers to conduct preem- 
ployment, reasonable suspicion, random, and post-accident testing of 
the operators of commercial motor vehicles for use, in violation of 
law or Fedeml regulation, of alcohol or a controlled substance. The 
Secretary may also issue regulations, as the Secretary considers ap- 
propriate in the interest of safety, for the conduct o periodic recur- 
ring testing of such opemtors for such use in vio ation of law or 
Fedeml regulation. 

t 
(b) TESTING.- 

(1) POST-ACCIDENT TESTING.-In issuing such regulations, the 
Secretary shall require that post-accident testing of the operator 
of a commercial motor vehicle be conducted in the case of any 
accident involving a commerical motor vehicle in which occurs 
loss of human life, or, as determined by the Secretary, other se- 
rious accidents involving bodily injury or significant property 
dam e 

@)%STING AS PART OF MEDICAL EXAMINATION.--Nothin in 
subsection (a) of this section shall preclude the Secretary fg,m 
providing in such regulations that such testing be conducted as 
part of the medical examination required by subpart E of part 
391 of title 49, Code of Fedeml Regulations, with respect to 
those opemtors of commercial motor vehicles to whom such part 
is applicable. 

(c) PROGRAM FOR ~EHABILIATION.-The &cretary shall issue regu- 
lutism getting orth re uiwments for rehabilitation program which 
shall provide L r  the i&ntifcation and op rtunity for treatment of 
opemtors of commerical motor vehicles w R" o are determined to have 
wed, in brroletion or Federal lation, alcohol or a con- 
trolled substance. shall 3Y termine the circumstances 
under which such opemton shall be required to participate in such 
program. Nothing in this subsection shall preclude a motor carrier 
from establishing a program under this subsection in cooperation 
with any other motor carrier. 

(d) ~ O C E D U R E S  FOR TESTING.-I~ establiahin the program re- 
quired under subsections (a) of this section, the ecretary shall de- 
velop requirements which shall- 

8 
( I )  promote, to the maximum extent practicable, individual 

privacy in the cottection of specimen samples; 
(2) with respect to labomtories and testing procedures for con- 

trolled substances, incorpomte the Department of Health and 
Human Services scientifw and technical guidelines dated A ril 
11, 1988, and any subseyuent amendments thereto, inclu&ng 
mandatory guidelines whzch- 

(A) establish comprehensive standards for all aspects of 
laboratory controlled substames testing and labomtory pro- 



cedures to be applied in  carrying out this section, irurluding 
standards which require the use of the best available tech- 
nology for ensuring the f i l l  reliability and accuracy of con- 
trolled substances tests and strict procedures governing the 
chain of custody of specimen samples collected for con- 
trolled substances testing; 

(B) establish the minimum list of controlled substances 
for which individuals may be tested; and 

(C) establish appropriate standards and procedures for 
periodic review of laboratories and criteria for certification 
and revocation of certification of laboratories to perform 
controlled substances testing in  carrying out this section; 

(3) require that all laboratories involved in  the testing of any 
individual under this section shall have the capability and fa- 
cility, a t such laboratory, of performing screening and confirma- 
tion tests; 

(4) provide that all tests which indicate the use, in  violation 
of law or Federal regulation, of alcohol or a controlled sub- 
stance by an.y individual shall be confirmed by a scientifically 
recognized method of testing capable of providing quantitative 
data regarding alcohol or a controlled substance; 

(5) provide that each specimen sample be subdivided, secured, 
and labelled in  the presence of the tested individual and that a 
portion thereof be retained in  a secure manner to prevent the 
possibility of tampering, so that in  the event the individual's 
confirmation test results are positive the individual has an op- 
portunity to have the retained portion assayed by a c o n f i n a -  
tiontest done independently at  a second certified 2abomtory i f  
the individual requests the independent test within 3 days after 
being advised of the results of the confirmation test; 
(6) ensure appropriate safeguards for testing to detect and 

quantify alcohol in breath and body fluid samples, including 
urine and blood, through the development of regulations as 
may be necessary and in  consultation with the Department of  
Health and Human Services; 

(7) provide for the confidentiality of test results and medical 
information (other than information relating to alcohol or a 
controlled substance) of employees, except that the provisions of  
this paragraph shall not preclude the use of test results for the 
orderly imposition of appropriate aanctiona under thk eection; 
and 

(8) ensure that employees are selected for tests by nondiscrim- 
inatory and impartial methods, so that no employee is h a m e d  
by being treated differently from other employees in  similar cir- 
cumstances. 

(e) EFFECT ON OTHER LA ws AND REGULATIONS.- 
(1) STATE AND LOCAL LAW AND REGULATIONS.-NO State or 

local government shall adopt or have in effect, any law, rule, 
regulation, ordinance, standard, or order that is inconsistent 
with the regulations issued under this section, except that the 
regulations issued under this section shall not be construed to 
preenpt pravisions of  State criminal law which impose sanc- 
tions for reckless conduct teading to actuat toss of  life, injury, 

or damage toproperty, whether the provisions apply specifically 
to commercial motor vehicle employees, or to the general public. 

(2) &HER REGULATIONS ISSUED BY S E C R E T A R Y . - N O ~ ~ ~ ~ ~  in  
this section shall be construed to restrict the discretion of the 
Secretary to continue in  force, amend, or further supplement 
any regulations governing the use of alcohol or controlled sub- 
stances by commercial motor vehicle employees issued before the 
date of  enactment of  this section. 

(3) INTERNATIONAL OBLIGATZ~NS. -In ~ S U  Lng  reg^ lati0ns 
under this section, the Secretary shall only establish require- 
ments that are consistent with the international obligations of 
the United States, and the Secretary shall take into consider- 
ation any applicable laws and regulations of foreign countries. 

(f3 APPLICATION OF PENALTIES. - 
(I) EFFECT ON OTHER P E N A L T I E S . - N O ~ ~ ~ ~ ~  in  this section 

shall be construed to supersede any penalty applicable to the op- 
emtor of a commercial motor vehicle under this title or any 
other provision of law. 

(2) DETERMINATION OF s ~ ~ m I o ~ s . - T h e  Secretary shall deter- 
mine appropriate sanctions for commercial motor vehicle opera- 
tors who are determined, as a result of tests conducted and con- 
firmed under this section, to have used, i n  violation of  law or 
Fedeml regulation, alcohol or a controlled substance but are 
not under the influence of alcohol or a controlled substance, as 
provided in  this title. 

(g) DEFINITION.-For the purposes of this section, the term '%on- 
trolled substance" means any substance under section 102(6) of the 
Controlled Substances Act (21 U.S.C. 802(6)) specified by the Secre- 
tary. 




