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Attn: Dcfaull Tnvestment Regulations 

Re: Comments on Dci'ault lnvestmeni R~gulatioiis 

.- '1'0 Whotn It May Concei-n 

This firm scrvcs as lzgai counscl tu R ~iumber of retircnient plans, bolh sirlgIe sniplo yer and 
mu~tiemployer, that permit plan participants to dir cct (heir investments. Wc commend the 'CJ.S. 
Dcparttilent of Labor in its efforts lo allow plan fiduciaries to establish dcfault investment 
allocations lhat should provide additional retirement incoil~e for plan participants. 

Proposed Regplation s Inteuded to Allow "Fund of Funds" Model Portfolios 

LL hen reviewirig the regulatiu~ls, wc noted that dlc Department intends ru allow plan 
fiduciaries to sclect a "fund of furlds," which is described to include a xnodel portfolio that consists 
of various in\les(ment options othznvisc available under [Ilc plan. 7'his cunccpt. hnwever, is rjot 
entirely reilccted ill the subslancc of thc rcgulatio~is. 

Wegulatiuns Haw Nnsrower Definition than Programs Described in thc Preamble 

In p1,oposed regulatiun tj 25 5 0-404~-5(e)(3), a "qua1 if ed del'ault i tivestment a1 tcrnative" is 
defiilcd to include only Ihose investn~ents lhat are either: 

i Manag~d by an investment manager, as defincd in Section 3(18) of'the Act; or 

(ii) An,investil~ent company registered undcr the Tnvestrnenl Can~pany Acl ol' 134i). 
. - 

This definilion uses singular prose and may bc overly narrow. Our concern is thai this definition 
rrlay not cover mudel pnflfolios that consist of twu or rnore investn~ctlt options otherwise availablc: 
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under lhthe plan, where the defiult allo~ation is selected by the plan's nanled fiduciary, rather than an 
investrrlcr~t mmagcr. 

Background of Fund of Fund Programs - Some Are Provided through Administrative 
Platform and Are Not Managed by Investment Managers or Stand Alone Mutual Fuuds 

By way of background, many record keepers, who take ~ h c  positivn that ~ h c y  are not 
fiduciaries with respcct to lhc pi an, lravz added defaull aIIocatiori prngranls to their administrative 
plat fort rrs. Thcse pro3:ims are ii~talded to allow pa~ticipants to seIcc t from several "pre-mixcd" 
invcs tment nllocat iurts comprised of' cl~rttual funds oSier.ed under the plali . These prc-mi xed 
allocations typically are designed tu avoid ilte s e l ~ ~ r t t o ~ ~  of ~unds  thar have overlappi~~p 
characleri jlios. 

Thesc p~.e-mixed allucati ons dl ffer from "11 feslylc-funds" ul "targc:-rctiremcnt datt." rn11 tual 
i'unds, since the pre-mixcd allvcatinns are 1101 stand-alunc mutual funds. Instead, they are 
coinpriscd of severs? m~itual hlnds oi'lered ~mdel-  the plan. When reviuwing communicat~on 
materials describirig the "pre-mixed" porlfolin options, the rccnrd keepers rakr; es t t~n lc  care to 
avoid providing ''in\~cstnien~ advice" mhtl illstcad rely heavily on the "invesfmcnt education" 
wncepl LV avoid Gduciuy status. 

A.- 

III our vicw, thesc default al locatio~l progranis, which utilize t l ~  e mutu a1 funds offered 
tkrougtl the plan, should fit within the Jefinitiorl ilf "qualified delault investnlent altcniative." The 
govemmcc structures provide substantidl y ctle samc prclteciions as a I i festyle or target retirement 
date mutual t-wld. For cx ample, under the pre-rn ix ed al!ucations all uT the u~lderlying ii~vestments 
are mutual iuntis arid these timds are selcotcd by plan fiduciaries. In addition, the spccific pre- 
rriixed dlucation used as a default would be selected by plan fiduciaries. 

Tu pei-init prz-nzixed porlfolios to lit w i t h i ~ i  the definition of "quaiifietl default investmcrit 
aItemative" wt: ivou!d suggest I ~ P  faIIowing chaiges lo ~ h c  reguIa~ions: 

(e)  {>ualificd defjult rnvestmcnl allernativc. Fur purpvses 
of 1111s sccirr~n, a y ual i fred default it~vestnle~it alternative m a n s  an 
ii~<~estrncnt akw+&e a l l o r ~ ~ i o ~ ?  that: 

(3)(ii) clonsisrs of one ore mure imr~s~'~wwnt' L . U F I I I ~ U ~ ~ ~ . U  an 
registcrcd undcr the Investment Clompany Act oP 

1940; 

7'hese changes ~voclld allow p l m  fiduciaries who may twt have a siriglc fund that satislics 
the requ i rc~~l  ents cl f a "qualified Jcfdult illvestment a! ternat ive" to create a portfoZiu [hat mects these 
requircnl enis without retaining an investnlent nlanagcr to prepare the dcfaul t allocntion Iirmul a. 
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If tlte Dcpartmcnt of Labur's intcnt is lo limit "qualified default in-vestmcnt status" Lo a 
singIe r-r~ltclal fund or to a modct portfolio designed by arl investn~enl manager, thcn we would 
suggest then that the regulaiions be developed f~urther in this regard. If thc Department of Labar 
infends to allow rlcfault alloatjons l o  include more than one mutual innd, then the regulation 
shurrld be erpandcd in 29 CFR 4 2550.404c-5(e) to acuornmudate a dcfault por-tfulio allocation thai 
uses Irlore than one mutual fund. 

We look forward to final regulations 011 this mntrer and apprcci ate your eihrts in this rcgard. 
If you 11-4 further in forrriation about our cumnlenls, pleasc; let us know. 

SMITH h4cKENZIE ROTHWELL S: BARLOW, P.S. 

Lcs M. Cougl2ran 


