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Washington, DC 20210

Attn: Default Tovestment Regulations

Re:  Comments on Delault Investment Regulations
‘To Whom [t May Concern:

This firm serves as legal counsel to a number of retircmient plans, both single emplover and
multiemployer, that permit plan participants 10 direct their investments. We commend the U.S.
Department of Labor in its efforts to allow plan fiductaries to establish defawlt investment
allocations that should provide additional retirement income for plan participants.

Proposed Regulations Intended to Allow “Fund of Funds™” Model Portfolios

When reviewing the regulations, we noted that the Department intends to allow plan
fiduciaries to sclect a “fund of funds,” which is described to include 4 model portfolio that consists
of various investment options otherwisc available under the plan. This cuncept, however, is pot
entirely reficcted in the substance of the regulations.

Regulations Have Narrower Definition than Programs Described in the Preamble

In proposed regulation § 2550-404c¢-5(e)(3), a “qualified default investment altcrnative™ is
defincd to include only those investments that are either:

() Managed by an investment manager, as defincd in Section 3(38) of the Act; or
(i) An-investment company registered undcr the ITnvestment Company Acl of 1940,

This definition uses singular prose and may be overly narrow. Our concern is that this definition
may not cover model portfolios that consist of two or more investnient options otherwise availablc
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under the plan, where the default allocation is selected by the plan’s named [duciary, rather than an
investment manager.

Background of Fund of Fund Programs — Some Are Provided through Administrative
Platform and Are Not Managed by Investment Managers or Stand Alone Mutual Funds

By way of background, many record kecpers, who take the position that they are not
fiduciaries with respect to the pian, heve added defaull allocation programs to their administrative
platforins.  These programs are intended lo allow participants to selcct from several “pre-mixed”
investnment allocations comprised of mwutual funds offered under the plan. These pre-mixed
allocations lypically are designed v avoid the seloction of ftunds that have overlapping
charactenstics.

Thesc pre-mixed allocations differ from “)ifestyle-funds™ ur “target-retirement date” mmitual
funds, since the pre-mixed allocations are not stand-alonc mutual funds.  Instead, they are
comprised of several mutual funds offered under the plan. When revicwing communication
materials describing the “pre-mixed” portfolio options, the record kecpers ke exireme care to
avoid providing “investmen! advice” and instcad rely heavily on the “invesiment education”
concepl o avoid fiduciary status.

In our vicw, thesc default allocation programs, which utilize the mutual funds offered
through the plan, sheuld fit within the detinition of “qualified delault investment alicrnative.” The
governance structures provide substantially the same protections as a lifestyle or target rctirement
date mutual fund. For cxample, under the pre-mixed allocations all of the underlying investments
are mutual funds and these tunds arc selccted by plan fiduciaries. In addition, the specific pre-
mixed allocation used as a default would be selecied by plan fiduciaries.

To permit pre-mixed portfolios to [it withiu the definition of “qualified default investment
alternative”™ we would suggest the following changes to the regulations:

{(e) Qualificd default mvesuncnt alternative. For purpuses
of this section, a qualified default investment alternative means an
wvestrnent altespative allocation that:

e o e v A

(3Wi1) consists of one ore more Investment cumpanies an

investment-eompary registered under the Investment Company Act ol
10440

These changes would allow plan fiduciaries who may not have a single fund that satislics

the requircments of a “qualified default investment alternative™ to create a portfolio that mects these
requirecments withou! retaining an investment managee to prepare the default allocation formulu.
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If the Department of Labor’s intent is o limit “quahfied default mvestment status™ 10 a
single muatual fund or to a moedel portfolio designed by an investment manager, then we would
suggest then that the rcgulations be developed further mn this regard. If the Department of Labor
intends 1o allow default allocations to include more than one mutual fund, then the regulation
should be expanded in 29 CFR § 2550.404¢-5(¢) to accommodate a default portfolio allocation that
uses more than one mutual fund.

We look forward to final regulations on tins matier and appreciate your efforts in this regard.
If you need further information about our comments, please let us know.

Best regards,

SMITH McKENZIE ROTHWELL & BARLOW, P.S.

Zs 5o

Les M, Ceughran
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