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(m) For every phonorecord made and 
distributed on or after January 1, 2006, 
the royalty rate payable with respect 
to each work embodied in the phono-
record shall be either 9.1 cents, or 1.75 
cents per minute of playing time or 
fraction thereof, whichever amount is 
larger. 

[60 FR 55459, Nov. 1, 1995, as amended at 63 
FR 7289, Feb. 13, 1998]

§ 255.4 Definition of digital phono-
record delivery. 

A ‘‘digital phonorecord delivery’’ is 
each individual delivery of a phono-
record by digital transmission of a 
sound recording which results in a spe-
cifically identifiable reproduction by 
or for any transmission recipient of a 
phonorecord of that sound recording, 
regardless of whether the digital trans-
mission is also a public performance of 
the sound recording or any nondra-
matic musical work embodied therein. 
A digital phonorecord delivery does not 
result from a real-time, non-inter-
active subscription transmission of a 
sound recording where no reproduction 
of the sound recording or the musical 
work embodied therein is made from 
the inception of the transmission 
through to its receipt by the trans-
mission recipient in order to make the 
sound recording audible. 

[60 FR 61657, Dec. 1, 1995]

§ 255.5 Royalty rate for digital phono-
record deliveries in general. 

(a) For every digital phonorecord de-
livery made on or before December 31, 
1997, the royalty rate payable with re-
spect to each work embodied in the 
phonorecord shall be either 6.95 cents, 
or 1.3 cents per minute of playing time 
or fraction thereof, whichever amount 
is larger. 

(b) For every digital phonorecord de-
livery made on or after January 1, 1998, 
except for digital phonorecord deliv-
eries where the reproduction or dis-
tribution of a phonorecord is incidental 
to the transmission which constitutes 
the digital phonorecord delivery, as 
specified in 17 U.S.C. 115(c)(3)(C) and 
(D), the royalty rate payable with re-
spect to each work embodied in the 
phonorecord shall be the royalty rate 
prescribed in § 255.3 for the making and 

distribution of a phonorecord made and 
distributed on the date of the digital 
phonorecord delivery (the ‘‘Physical 
Rate’’). In any future proceeding under 
17 U.S.C. 115(c)(3)(C) or (D), the royalty 
rates payable for a compulsory license 
for digital phonorecord deliveries in 
general shall be established de novo, 
and no precedential effect shall be 
given to the royalty rate payable under 
this paragraph for any period prior to 
the period as to which the royalty 
rates are to be established in such fu-
ture proceeding. 

[64 FR 6223, Feb. 9, 1999]

§ 255.6 Royalty rate for incidental dig-
ital phonorecord deliveries. 

The royalty rate for digital phono-
record deliveries where the reproduc-
tion or distribution of a phonorecord is 
incidental to the transmission which 
constitutes a digital phonorecord deliv-
ery, as specified in 17 U.S.C. 115(c)(3)(C) 
and (D), is deferred for consideration 
until the next digital phonorecord de-
livery rate adjustment proceeding pur-
suant to the schedule set forth in 
§ 255.7; provided, however, that any 
owner or user of a copyrighted work 
with a significant interest in such roy-
alty rate, as provided in 17 U.S.C. 
803(a)(1), may petition the Librarian of 
Congress to establish a rate prior to 
the commencement of the next digital 
phonorecord delivery rate adjustment 
proceeding. In the event such a peti-
tion is filed, the Librarian of Congress 
shall proceed in accordance with 17 
U.S.C. 115(c)(3)(D), and all applicable 
regulations, as though the petition had 
been filed in accordance with 17 U.S.C. 
803(a)(1). 

[64 FR 6223, Feb. 9, 1999]

§ 255.7 Future proceedings. 

The procedures specified in 17 U.S.C. 
115(c)(3)(C) shall be repeated in 1999, 
2001, 2003, and 2006 so as to determine 
the applicable rates and terms for the 
making of digital phonorecord deliv-
eries during the periods beginning Jan-
uary 1, 2001, 2003, 2005, and 2008. The 
procedures specified in 17 U.S.C. 
115(c)(3)(D) shall be repeated, in the ab-
sence of license agreements negotiated 
under 17 U.S.C. 115(c)(3)(B) and (C), 
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