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to be unlawful, even though there is
some support for an argument that the
conduct is legal.

§10.85 Representing a client within
the bounds of the law.

(a) In representation of a client, a
practitioner shall not:

(1) Initiate or defend any proceeding
before the Office, assert a position,
conduct a defense, delay a trial or pro-
ceeding before the Office, or take other
action on behalf of the practitioner’s
client when the practitioner knows or
when it is obvious that such action
would serve merely to harass or mali-
ciously injure another.

(2) Knowingly advance a claim or de-
fense that is unwarranted under exist-
ing law, except that a practitioner may
advance such claim or defense if it can
be supported by good faith argument
for an extension, modification, or re-
versal of existing law.

(3) Conceal or knowingly fail to dis-
close that which the practitioner is re-
quired by law to reveal.

(4) Knowingly use perjured testimony
or false evidence.

(5) Knowingly make a false state-
ment of law or fact.

(6) Participate in the creation or
preservation of evidence when the
practitioner knows or it is obvious that
the evidence is false.

(7) Counsel or assist a client in con-
duct that the practitioner knows to be
illegal or fraudulent.

(8) Knowingly engage in other illegal
conduct or conduct contrary to a Dis-
ciplinary Rule.

(b) A practitioner who receives infor-
mation clearly establishing that:

(1) A client has, in the course of the
representation, perpetrated a fraud
upon a person or tribunal shall prompt-
ly call upon the client to rectify the
same, and if the client refuses or is un-
able to do so the practitioner shall re-
veal the fraud to the affected person or
tribunal.

(2) A person other than a client has
perpetrated a fraud upon a tribunal
shall promptly reveal the fraud to the
tribunal.

§10.89

§10.86 [Reserved]

§10.87 Communicating with one of ad-
verse interest.

During the course of representation
of a client, a practitioner shall not:

(a) Communicate or cause another to
communicate on the subject of the rep-
resentation with a party the practi-
tioner knows to be represented by an-
other practitioner in that matter un-
less the practitioner has the prior con-
sent of the other practitioner rep-
resenting such other party or is au-
thorized by law to do so. It is not im-
proper, however, for a practitioner to
encourage a client to meet with an op-
posing party for settlement discus-
sions.

(b) Give advice to a person who is not
represented by a practitioner other
than the advice to secure counsel, if
the interests of such person are or have
a reasonable possibility of being in
conflict with the interests of the prac-
titioner’s client.

§10.88 Threatening criminal prosecu-
tion.

A practitioner shall not present, par-
ticipate in presenting, or threaten to
present criminal charges solely to ob-
tain an advantage in any prospective
or pending proceeding before the Of-
fice.

§10.89 Conduct in proceedings.

(a) A practitioner shall not disregard
or advise a client to disregard any pro-
vision of this Subchapter or a decision
of the Office made in the course of a
proceeding before the Office, but the
practitioner may take appropriate
steps in good faith to test the validity
of such provision or decision.

(b) In presenting a matter to the Of-
fice, a practitioner shall disclose:

(1) Controlling legal authority known
to the practitioner to be directly ad-
verse to the position of the client and
which is not disclosed by opposing
counsel or an employee of the Office.

(2) Unless privileged or irrelevant,
the identities of the client the practi-
tioner represents and of the persons
who employed the practitioner.

(c) In appearing in a professional ca-
pacity before a tribunal, a practitioner
shall not:
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