U.S. Patent and Trademark Office, Commerce

(b) The initial decision of the admin-
istrative law judge shall explain the
reason for any penalty or reprimand,
suspension or exclusion. In deter-
mining any penalty, the following
should normally be considered:

(1) The public interest;

(2) The seriousness of the violation of
the Disciplinary Rule;

(3) The deterrent effects deemed nec-
essary;

(4) The integrity of the legal profes-
sion; and

(5) Any extenuating circumstances.

[50 FR 5172, Feb. 6, 1985; 50 FR 25073, June 17,
1985]

§10.155 Appeal to the Commissioner.

(a) Within thirty (30) days from the
date of the initial decision of the ad-
ministrative law judge under §10.154,
either party may appeal to the Com-
missioner. If an appeal is taken, the
time for filing a cross-appeal expires 14
days after the date of service of the ap-
peal pursuant to §10.142 or 30 days after
the date of initial decision of the ad-
ministrative law judge, whichever is
later. An appeal or cross-appeal by the
respondent will be filed and served with
the Director in duplicate and will in-
clude exceptions to the decisions of the
administrative law judge and sup-
porting reasons for those exceptions. If
the Director files the appeal or cross-
appeal, the Director shall serve on the
other party a copy of the appeal or
cross-appeal. The other party to an ap-
peal or cross-appeal may file a reply
brief. A respondent’s reply brief shall
be filed and served in duplicate with
the Director. The time for filing any
reply brief expires thirty (30) days after
the date of service pursuant to §10.142
of an appeal, cross-appeal or copy
thereof. If the Director files a reply
brief, the Director shall serve on the
other party a copy of the reply brief.
Upon the filing of an appeal, cross-ap-
peal, if any, and reply briefs, if any, the
Director shall transmit the entire
record to the Commissioner.

(b) The appeal will be decided by the
Commissioner on the record made be-
fore the administrative law judge.

(c) The Commissioner may order re-
opening of a disciplinary proceeding in
accordance with the principles which
govern the granting of new trials. Any

§10.156

request to reopen a disciplinary pro-
ceeding on the basis of newly discov-
ered evidence must demonstrate that
the newly discovered evidence could
not have been discovered by due dili-
gence.

(d) In the absence of an appeal by the
Director, failure by the respondent to
appeal under the provisions of this sec-
tion shall be deemed to be both accept-
ance by the respondent of the initial
decision and waiver by the respondent
of the right to further administrative
or judicial review.

[50 FR 5172, Feb. 6, 1985, as amended at 54 FR
26026, June 21, 1989; 60 FR 64126, Dec. 14, 1995]

§10.156 Decision of the Commissioner.

(a) An appeal from an initial decision
of the administrative law judge shall
be decided by the Commissioner. The
Commissioner may affirm, reverse or
modify the initial decision or remand
the matter to the administrative law
judge for such further proceedings as
the Commissioner may deem appro-
priate. Subject to paragraph (c) of this
section, a decision by the Commis-
sioner does not become a final agency
action in a disciplinary proceeding
until 20 days after it is entered. In
making a final decision, the Commis-
sioner shall review the record or those
portions of the record as may be cited
by the parties in order to limit the
issues. The Commissioner shall trans-
mit a copy of the final decision to the
Director and to the respondent.

(b) A final decision of the Commis-
sioner may dismiss a disciplinary pro-
ceeding, reprimand a practitioner, or
may suspend or exclude the practi-
tioner from practice before the Office.

(c) A single request for reconsider-
ation or modification of the Commis-
sioner’s decision may be made by the
respondent or the Director if filed
within 20 days from the date of entry of
the decision. Such a request shall have
the effect of staying the effective date
of the decision. The decision by the
Commissioner on the request is a final
agency action in a disciplinary pro-
ceeding and is effective on its date of
entry.

[60 FR 5172, Feb. 6, 1985, as amended at 54 FR
6660, Feb. 14, 1989]
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