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§§10.146-10.148 [Reserved]

§10.149 Burden of proof.

In a disciplinary proceeding, the Di-
rector shall have the burden of proving
his or her case by clear and convincing
evidence and a respondent shall have
the burden of proving any affirmative
defense by clear and convincing evi-
dence.

§10.150 Evidence.

(a) Rules of evidence. The rules of evi-
dence prevailing in courts of law and
equity are not controlling in hearings
in disciplinary proceedings. However,
the administrative law judge shall ex-
clude evidence which is irrelevant, im-
material, or unduly repetitious.

(b) Depositions. Depositions of wit-
nesses taken pursuant to §10.151 may
be admitted as evidence.

(c) Government documents. Official
documents, records, and papers of the
Office are admissible without extrinsic
evidence of authenticity. These docu-
ments, records and papers may be evi-
denced by a copy certified as correct by
an employee of the Office.

(d) Exhibits. If any document, record,
or other paper is introduced in evi-
dence as an exhibit, the administrative
law judge may authorize the with-
drawal of the exhibit subject to any
conditions the administrative law
judge deems appropriate.

(e) Objections. Objections to evidence
will be in short form, stating the
grounds of objection. Objections and
rulings on objections will be a part of
the record. No exception to the ruling
is necessary to preserve the rights of
the parties.

§10.151 Depositions.

(a) Depositions for use at the hearing
in lieu of personal appearance of a wit-
ness before the administrative law
judge may be taken by respondent or
the Director upon a showing of good
cause and with the approval of, and
under such conditions as may be
deemed appropriate by, the administra-
tive law judge. Depositions may be
taken upon oral or written questions,
upon not less than ten days written no-
tice to the other party, before any offi-
cer authorized to administer an oath or
affirmation in the place where the dep-

§10.152

osition is to be taken. The requirement
of ten days notice may be waived by
the parties and depositions may then
be taken of a witness and at a time and
place mutually agreed to by the par-
ties. When a deposition is taken upon
written questions, copies of the written
questions will be served upon the other
party with the notice and copies of any
written cross-questions will be served
by hand or ‘“‘Express Mail”’ not less
than five days before the date of the
taking of the deposition unless the par-
ties mutually agree otherwise. A party
on whose behalf a deposition is taken
shall file a copy of a transcript of the
deposition signed by a court reporter
with the administrative law judge and
shall serve one copy upon the opposing
party. Expenses for a court reporter
and preparing, serving, and filing depo-
sitions shall be borne by the party at
whose instance the deposition is taken.

(b) When the Director and the re-
spondent agree in writing, a deposition
of any witness who will appear volun-
tarily may be taken under such terms
and condition as may be mutually
agreeable to the Director and the re-
spondent. The deposition shall not be
filed with the administrative law judge
and may not be admitted in evidence
before the administrative law judge un-
less he or she orders the deposition ad-
mitted in evidence. The admissibility
of the deposition shall lie within the
discretion of the administrative law
judge who may reject the deposition on
any reasonable basis including the fact
that demeanor is involved and that the
witness should have been called to ap-
pear personally before the administra-
tive law judge.

§10.152 Discovery.

Discovery shall not be authorized ex-
cept as follows:

(a) After an answer is filed under
§10.136 and when a party establishes in
a clear and convincing manner that
discovery is necessary and relevant,
the administrative law judge, under
such conditions as he or she deems ap-
propriate, may order an opposing party
to:

(1) Answer a reasonable number of
written requests for admission or inter-
rogatories;
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