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fact or conclusions of law; when object-
ing, a reason must be given. The Board 
may adopt the proposed findings of fact 
and conclusions of law in whole or in 
part. 

(h) If a party wants the Board in ren-
dering its final decision to rule on the 
admissibility of any evidence, the 
party shall file with its opening brief 
an original and four copies of a motion 
(§ 1.635) to suppress the evidence. The 
provisions of § 1.637(b) do not apply to a 
motion to suppress under this para-
graph. Any objection previously made 
to the admissibility of the evidence of 
an opponent is waived unless the mo-
tion required by this paragraph is filed. 
A party that failed to challenge the ad-
missibility of the evidence of an oppo-
nent on a ground that could have been 
raised in a timely objection under 
§ 1.672(c), 1.682(c), 1.683(b) or 1.688(b) 
may not move under this paragraph to 
suppress the evidence on that ground 
at final hearing. An original and four 
copies of an opposition to the motion 
may be filed with an opponent’s open-
ing brief or reply brief as may be ap-
propriate. 

(i) When a junior party fails to time-
ly file an opening brief, an order may 
issue requiring the junior party to 
show cause why the Board should not 
treat failure to file the brief as a con-
cession of priority. If the junior party 
fails to show good cause within a time 
period set in the order, judgment may 
be entered against the junior party. 

[49 FR 48455, Dec. 12, 1984, as amended at 60 
FR 14529, Mar. 17, 1995]

§ 1.657 Burden of proof as to date of 
invention. 

(a) A rebuttable presumption shall 
exist that, as to each count, the inven-
tors made their invention in the chron-
ological order of their effective filing 
dates. The burden of proof shall be 
upon a party who contends otherwise. 

(b) In an interference involving co-
pending applications or involving a 
patent and an application having an ef-
fective filing date on or before the date 
the patent issued, a junior party shall 
have the burden of establishing pri-
ority by a preponderance of the evi-
dence. 

(c) In an interference involving an 
application and a patent and where the 

effective filing date of the application 
is after the date the patent issued, a 
junior party shall have the burden of 
establishing priority by clear and con-
vincing evidence. 

[60 FR 14530, Mar. 17, 1995]

§ 1.658 Final decision. 
(a) After final hearing, the Board 

shall enter a decision resolving the 
issues raised at final hearing. The deci-
sion may enter judgment, in whole or 
in part, remand the interference to an 
administrative patent judge for further 
proceedings, or take further action not 
inconsistent with law. A judgment as 
to a count shall state whether or not 
each party is entitled to a patent con-
taining the claims in the party’s pat-
ent or application which correspond to 
the count. When the Board enters a de-
cision awarding judgment as to all 
counts, the decision shall be regarded 
as a final decision for the purpose of ju-
dicial review (35 U.S.C. 141–144, 146) un-
less a request for reconsideration under 
paragraph (b) of this section is timely 
filed. 

(b) Any request for reconsideration of 
a decision under paragraph (a) of this 
section shall be filed within one month 
after the date of the decision. The re-
quest for reconsideration shall specify 
with particularity the points believed 
to have been misapprehended or over-
looked in rendering the decision. Any 
opposition to a request for reconsider-
ation shall be filed within 14 days of 
the date of service of the request for re-
consideration. Service of the request 
for reconsideration shall be by hand or 
Express Mail. The Board shall enter a 
decision on the request for reconsider-
ation. If the Board shall be of the opin-
ion that the decision on the request for 
reconsideration significantly modifies 
its original decision under paragraph 
(a) of this section, the Board may des-
ignate the decision on the request for 
reconsideration as a new decision. A 
decision on reconsideration is a final 
decision for the purpose of judicial re-
view (35 U.S.C. 141–144, 146). 

(c) A judgment in an interference set-
tles all issues which (1) were raised and 
decided in the interference, (2) could 
have been properly raised and decided 
in the interference by a motion under 
§ 1.633 (a) through (d) and (f) through (j) 

VerDate Dec<13>2002 11:53 Feb 03, 2003 Jkt 197133 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 Y:\SGML\197133T.XXX 197133T


