§1.131

application or a patent under reexam-
ination. A judicially created double
patenting rejection may be obviated by
filing a terminal disclaimer in accord-
ance with §1.321(c).

[61 FR 42805, Aug. 19, 1996, as amended at 65
FR 57056, Sept. 20, 2000]

§1.131 Affidavit or declaration of prior
invention.

(a) When any claim of an application
or a patent under reexamination is re-
jected, the inventor of the subject mat-
ter of the rejected claim, the owner of
the patent under reexamination, or the
party qualified under §§1.42, 1.43, or
1.47, may submit an appropriate oath
or declaration to establish invention of
the subject matter of the rejected
claim prior to the effective date of the
reference or activity on which the re-
jection is based. The effective date of a
U.S. patent, U.S. patent application
publication, or international applica-
tion publication under PCT Article
21(2) is the earlier of its publication
date or date that it is effective as a ref-
erence under 35 U.S.C. 102(e). Prior in-
vention may not be established under
this section in any country other than
the United States, a NAFTA country,
or a WTO member country. Prior in-
vention may not be established under
this section before December 8, 1993, in
a NAFTA country other than the
United States, or before January 1,
1996, in a WTO member country other
than a NAFTA country. Prior inven-
tion may not be established under this
section if either:

(1) The rejection is based upon a U.S.
patent or U.S. patent application publi-
cation of a pending or patented appli-
cation to another or others which
claims the same patentable invention
as defined in §1.601(n); or

(2) The rejection is based upon a stat-
utory bar.

(b) The showing of facts shall be
such, in character and weight, as to es-
tablish reduction to practice prior to
the effective date of the reference, or
conception of the invention prior to
the effective date of the reference cou-
pled with due diligence from prior to
said date to a subsequent reduction to
practice or to the filing of the applica-
tion. Original exhibits of drawings or
records, or photocopies thereof, must
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accompany and form part of the affi-
davit or declaration of their absence
satisfactorily explained.

[63 FR 23734, June 23, 1988, as amended at 60
FR 21044, May 1, 1995; 61 FR 42806, Aug. 19,
1996; 656 FR 54673, Sept. 8, 2000; 66 FR 57057,
Sept. 20, 2000]

§1.132 Affidavits or declarations tra-
versing rejections or objections.

When any claim of an application or
a patent under reexamination is re-
jected or objected to, any evidence sub-
mitted to traverse the rejection or ob-
jection on a basis not otherwise pro-
vided for must be by way of an oath or
declaration under this section.

[65 FR 57057, Sept. 20, 2000]
INTERVIEWS

§1.133 Interviews.

(a)(1) Interviews with examiners con-
cerning applications and other matters
pending before the Office must be con-
ducted on Office premises and within
Office hours, as the respective exam-
iners may designate. Interviews will
not be permitted at any other time or
place without the authority of the
Commissioner.

(2) An interview for the discussion of
the patentability of a pending applica-
tion will not occur before the first Of-
fice action, unless the application is a
continuing or substitute application.

(3) The examiner may require that an
interview be scheduled in advance.

(b) In every instance where reconsid-
eration is requested in view of an inter-
view with an examiner, a complete
written statement of the reasons pre-
sented at the interview as warranting
favorable action must be filed by the
applicant. An interview does not re-
move the necessity for reply to Office
actions as specified in §§1.111 and 1.135.

(35 U.S.C. 132)

[24 FR 10332, Dec. 22, 1959, as amended at 62
FR 53194, Oct. 10, 1997; 65 FR 54674, Sept. 8,
2000]

TIME FOR REPLY BY APPLICANT;
ABANDONMENT OF APPLICATION

AUTHORITY: Secs. 1.135 to 1.138 also issued
under 35 U.S.C. 133.



