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registration on the Supplemental Reg-
ister, the applicant must either:

(A) Specify the filing date and coun-
try of the first regularly filed foreign
application; or

(B) State that the application is
based upon a subsequent regularly filed
application in the same foreign coun-
try, and that any prior-filed applica-
tion has been withdrawn, abandoned or
otherwise disposed of, without having
been laid open to public inspection and
without having any rights outstanding,
and has not served as a basis for claim-
ing a right of priority.

(ii) Include the trademark owner’s
verified statement that it has a bona
fide intention to use the mark in com-
merce on or in connection with the
goods or services listed in the applica-
tion. If the verification is not filed
with the initial application, the
verified statement must allege that the
applicant had a bona fide intention to
use the mark in commerce as of the fil-
ing date of the application.

(iii) Before the application can be ap-
proved for publication, or for registra-
tion on the Supplemental Register, the
applicant must establish a basis under
section 1(a), section 1(b) or section
44(e) of the Act.

(iv) The application may list more
than one item of goods, or more than
one service, provided the applicant has
a bona fide intention to use the mark
in commerce on or in connection with
all the specified goods or services.

(b)(1) The applicant may claim more
than one basis, provided that the appli-
cant satisfies all requirements for the
bases claimed. However, the applicant
may not claim both sections 1(a) and
1(b) for the identical goods or services
in the same application.

(2) If the applicant claims more than
one basis, the applicant must list each
basis, followed by the goods or services
to which that basis applies. If some or
all of the goods or services are covered
by more than one basis, this must be
stated.

(c) The word ‘‘commerce’” means
commerce that Congress may lawfully
regulate, as specified in section 45 of
the Act.
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§2.35

§2.35 Adding, deleting, or substituting
bases.

(a) Before publication, the applicant
may add or substitute a basis, if the
applicant meets all requirements for
the new basis, as stated in §2.34. The
applicant may delete a basis at any
time.

(b) An applicant may amend an appli-
cation that is not the subject of an
inter partes proceeding before the
Trademark Trial and Appeal Board to
add or substitute a basis after the
mark has been published for opposi-
tion, but only with the express permis-
sion of the Commissioner, after consid-
eration on petition. Republication will
be required. The amendment of an ap-
plication that is the subject of an inter
partes proceeding before the Board is
governed by §2.133(a).

(c) When the applicant substitutes
one basis for another, the Office will
presume that there was a continuing
valid basis, unless there is contradic-
tory evidence in the record, and the ap-
plication will retain the original filing
date, including a priority filing date
under section 44(d), if appropriate.

(d) If an applicant properly claims a
section 44(d) basis in addition to an-
other basis, the applicant will retain
the priority filing date under section
44(d) no matter which basis the appli-
cant perfects.

(e) The applicant may add or sub-
stitute a section 44(d) basis only within
the six-month priority period following
the filing date of the foreign applica-
tion.

(f) When the applicant adds or sub-
stitutes a basis, the applicant must list
each basis, followed by the goods or
services to which that basis applies.

(g) When the applicant deletes a
basis, the applicant must also delete
any goods or services covered solely by
the deleted basis.

(h) Once an applicant claims a sec-
tion 1(b) basis as to any or all of the
goods or services, the applicant may
not amend the application to seek reg-
istration under section 1(a) of the Act
for those goods or services unless the
applicant files an allegation of use
under section 1(c) or section 1(d) of the
Act.
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