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prepared and issued by the Patent and 
Trademark Office showing both the 
current status of and current title to 
the registration. The notice of reliance 
shall be filed during the testimony pe-
riod of the party that files the notice. 

(e) Printed publications and official 
records. Printed publications, such as 
books and periodicals, available to the 
general public in libraries or of general 
circulation among members of the pub-
lic or that segment of the public which 
is relevant under an issue in a pro-
ceeding, and official records, if the pub-
lication of official record is competent 
evidence and relevant to an issue, may 
be introduced in evidence by filing a 
notice of reliance on the material 
being offered. The notice shall specify 
the printed publication (including in-
formation sufficient to identify the 
source and the date of the publication) 
or the official record and the pages to 
be read; indicate generally the rel-
evance of the material being offered; 
and be accompanied by the official 
record or a copy thereof whose authen-
ticity is established under the Federal 
Rules of Evidence, or by the printed 
publication or a copy of the relevant 
portion thereof. A copy of an official 
record of the Patent and Trademark 
Office need not be certified to be of-
fered in evidence. The notice of reli-
ance shall be filed during the testi-
mony period of the party that files the 
notice. 

(f) Testimony from other proceedings. 
By order of the Trademark Trial and 
Appeal Board, on motion, testimony 
taken in another proceeding, or testi-
mony taken in a suit or action in a 
court, between the same parties or 
those in privity may be used in a pro-
ceeding, so far as relevant and mate-
rial, subject, however, to the right of 
any adverse party to recall or demand 
the recall for examination or cross-ex-
amination of any witness whose prior 
testimony has been offered and to 
rebut the testimony. 

[48 FR 23138, May 23, 1983, as amended at 54 
FR 34899, Aug. 22, 1989; 54 FR 38041, Sept. 14, 
1989; 63 FR 48099, Sept. 9, 1998]

§ 2.123 Trial testimony in inter partes 
cases. 

(a)(1) The testimony of witnesses in 
inter partes cases may be taken by 

depositions upon oral examination as 
provided by this section or by deposi-
tions upon written questions as pro-
vided by § 2.124. If a party serves notice 
of the taking of a testimonial deposi-
tion upon written questions of a wit-
ness who is, or will be at the time of 
the deposition, present within the 
United States or any territory which is 
under the control and jurisdiction of 
the United States, any adverse party 
may, within fifteen days from the date 
of service of the notice, file a motion 
with the Trademark Trial and Appeal 
Board, for good cause, for an order that 
the deposition be taken by oral exam-
ination. 

(2) A testimonial deposition taken in 
a foreign country shall be taken by 
deposition upon written questions as 
provided by § 2.124, unless the Board, 
upon motion for good cause, orders 
that the deposition be taken by oral 
examination, or the parties so stipu-
late. 

(b) Stipulations. If the parties so stip-
ulate in writing, depositions may be 
taken before any person authorized to 
administer oaths, at any place, upon 
any notice, and in any manner, and 
when so taken may be used like other 
depositions. By written agreement of 
the parties, the testimony of any wit-
ness or witnesses of any party, may be 
submitted in the form of an affidavit 
by such witness or witnesses. The par-
ties may stipulate in writing what a 
particular witness would testify to if 
called, or the facts in the case of any 
party may be stipulated in writing. 

(c) Notice of examination of witnesses. 
Before the depositions of witnesses 
shall be taken by a party, due notice in 
writing shall be given to the opposing 
party or parties, as provided in 
§ 2.119(b), of the time when and place 
where the depositions will be taken, of 
the cause or matter in which they are 
to be used, and the name and address of 
each witness to be examined; if the 
name of a witness is not known, a gen-
eral description sufficient to identify 
the witness or the particular class or 
group to which the witness belongs, to-
gether with a satisfactory explanation, 
may be given instead. Depositions may 
be noticed for any reasonable time and 
place in the United States. A deposi-
tion may not be noticed for a place in 
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a foreign country except as provided in 
paragraph (a)(2) of this section. No 
party shall take depositions in more 
than one place at the same time, nor so 
nearly at the same time that reason-
able opportunity for travel from one 
place of examination to the other is 
not available. 

(d) Persons before whom depositions 
may be taken. Depositions may be taken 
before persons designated by Rule 28 of 
the Federal Rules of Civil Procedure. 

(e) Examination of witnesses. (1) Each 
witness before testifying shall be duly 
sworn according to law by the officer 
before whom his deposition is to be 
taken. 

(2) The deposition shall be taken in 
answer to questions, with the questions 
and answers recorded in their regular 
order by the officer, or by some other 
person (who shall be subject to the pro-
visions of Rule 28 of the Federal Rules 
of Civil Procedure) in the presence of 
the officer except when the officer’s 
presence is waived on the record by 
agreement of the parties. The testi-
mony shall be taken stenographically 
and transcribed, unless the parties 
present agree otherwise. In the absence 
of all opposing parties and their attor-
neys or other authorized representa-
tives, depositions may be taken in 
longhand, typewriting, or stenographi-
cally. Exhibits which are marked and 
identified at the deposition will be 
deemed to have been offered into evi-
dence, without any formal offer there-
of, unless the intention of the party 
marking the exhibits is clearly ex-
pressed to the contrary. 

(3) Every adverse party shall have 
full opportunity to cross-examine each 
witness. If the notice of examination of 
witnesses which is served pursuant to 
paragraph (c) of this section is im-
proper or inadequate with respect to 
any witness, an adverse party may 
cross-examine that witness under pro-
test while reserving the right to object 
to the receipt of the testimony in evi-
dence. Promptly after the testimony is 
completed, the adverse party, if he 
wishes to preserve the objection, shall 
move to strike the testimony from the 
record, which motion will be decided 
on the basis of all of the relevant cir-
cumstances. A motion to strike the 
testimony of a witness for lack of prop-

er or adequate notice of examination 
must request the exclusion of the en-
tire testimony of that witness and not 
only a part of that testimony. 

(4) All objections made at the time of 
the examination to the qualifications 
of the officer taking the deposition, or 
to the manner of taking it, or to the 
evidence presented, or to the conduct 
of any party, and any other objection 
to the proceedings, shall be noted by 
the officer upon the deposition. Evi-
dence objected to shall be taken sub-
ject to the objections. 

(5) When the deposition has been 
transcribed, the deposition shall be 
carefully read over by the witness or 
by the officer to him, and shall then be 
signed by the witness in the presence of 
any officer authorized to administer 
oaths unless the reading and the signa-
ture be waived on the record by agree-
ment of all parties. 

(f) Certification and filing of deposition. 
(1) The officer shall annex to the depo-
sition his certificate showing: 

(i) Due administration of the oath by 
the officer to the witness before the 
commencement of his deposition; 

(ii) The name of the person by whom 
the deposition was taken down, and 
whether, if not taken down by the offi-
cer, it was taken down in his presence; 

(iii) The presence or absence of the 
adverse party; 

(iv) The place, day, and hour of com-
mencing and taking the deposition; 

(v) The fact that the officer was not 
disqualified as specified in Rule 28 of 
the Federal Rules of Civil Procedure. 

(2) If any of the foregoing require-
ments in paragraph (f)(1) of this section 
are waived, the certificate shall so 
state. The officer shall sign the certifi-
cate and affix thereto his seal of office, 
if he has such a seal. Unless waived on 
the record by an agreement, he shall 
then securely seal in an envelope all 
the evidence, notices, and paper exhib-
its, inscribe upon the envelope a cer-
tificate giving the number and title of 
the case, the name of each witness, and 
the date of sealing. The officer or the 
party taking the deposition, or its at-
torney or other authorized representa-
tive, shall then address the package, 
and forward the same to the Commis-
sioner of Patents and Trademarks. If 
the weight or bulk of an exhibit shall 
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exclude it from the envelope, it shall, 
unless waived on the record by agree-
ment of all parties, be authenticated 
by the officer and transmitted by the 
officer or the party taking the deposi-
tion, or its attorney or other author-
ized representative, in a separate pack-
age marked and addressed as provided 
in this section. 

(g) Form of deposition. (1) The pages of 
each deposition must be numbered con-
secutively, and the name of the witness 
plainly and conspicuously written at 
the top of each page. The deposition 
may be written on legal-size or letter-
size paper, with a wide margin on the 
left-hand side of the page, and with the 
writing on one side only of the sheet. 
The questions propounded to each wit-
ness must be consecutively numbered 
unless paper with numbered lines is 
used, and each question must be fol-
lowed by its answer. 

(2) Exhibits must be numbered or let-
tered consecutively and each must be 
marked with the number and title of 
the case and the name of the party of-
fering the exhibit. Entry and consider-
ation may be refused to improperly 
marked exhibits. 

(3) Each deposition must contain an 
index of the names of the witnesses, 
giving the pages where their examina-
tion and cross-examination begin, and 
an index of the exhibits, briefly de-
scribing their nature and giving the 
pages at which they are introduced and 
offered in evidence. 

(h) Depositions must be filed. All depo-
sitions which are taken must be duly 
filed in the Patent and Trademark Of-
fice. On refusal to file, the Office at its 
discretion will not further hear or con-
sider the contestant with whom the re-
fusal lies; and the Office may, at its 
discretion, receive and consider a copy 
of the withheld deposition, attested by 
such evidence as is procurable. 

(i) Inspection of depositions. After the 
depositions are filed in the Office, they 
may be inspected by any party to the 
case, but they cannot be withdrawn for 
the purpose of printing. They may be 
printed by someone specially des-
ignated by the Office for that purpose, 
under proper restrictions. 

(j) Effect of errors and irregularities in 
depositions. Rule 32(d) (1), (2), and (3) 
(A) and (B) of the Federal Rules of 

Civil Procedure shall apply to errors 
and irregularities in depositions. No-
tice will not be taken of merely formal 
or technical objections which shall not 
appear to have wrought a substantial 
injury to the party raising them; and 
in case of such injury it must be made 
to appear that the objection was raised 
at the time specified in said rule. 

(k) Objections to admissibility: Subject 
to the provisions of paragraph (j) of 
this section, objection may be made to 
receiving in evidence any deposition, 
or part thereof, or any other evidence, 
for any reason which would require the 
exclusion of the evidence from consid-
eration. Objections to the competency 
of a witness or to the competency, rel-
evancy, or materiality of testimony 
must be raised at the time specified in 
Rule 32(d)(3)(A) of the Federal Rules of 
Civil Procedure. Such objections will 
not be considered until final hearing. 

(l) Evidence not considered. Evidence 
not obtained and filed in compliance 
with these sections will not be consid-
ered. 

[37 FR 7607, Apr. 18, 1972, as amended at 41 
FR 760, Jan. 5, 1976; 48 FR 23139, May 23, 1983; 
54 FR 34899, Aug. 22, 1989; 54 FR 38041, Sept. 
14, 1989; 63 FR 48099, Sept. 9, 1998]

§ 2.124 Depositions upon written ques-
tions. 

(a) A deposition upon written ques-
tions may be taken before any person 
before whom depositions may be taken 
as provided by Rule 28 of the Federal 
Rules of Civil Procedure. 

(b)(1) A party desiring to take a testi-
monial deposition upon written ques-
tions shall serve notice thereof upon 
each adverse party within ten days 
from the opening date of the testimony 
period of the party who serves the no-
tice. The notice shall state the name 
and address of the witness. A copy of 
the notice, but not copies of the ques-
tions, shall be filed with the Trade-
mark Trial and Appeal Board. 

(2) A party desiring to take a dis-
covery deposition upon written ques-
tions shall serve notice thereof upon 
each adverse party and shall file a copy 
of the notice, but not copies of the 
questions, with the Board. The notice 
shall state the name and address, if 
known, of the person whose deposition 
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