Proposed Palicies Regarding the Conduct of Changed Circumstance Reviews of the Counter -
vailing Duty Order on Softwood Lumber from Canada (C-122-839)

Introduction

In evauating the proposed Policy Bulletin and anticipating changes to Canadian provincid sys-
tems that may emerge subject to its structure, the Codition for Fair Lumber Imports highlights three
generd principles:

Firgt, Congress established the changed circumstances review ("CCR") mechanism to address
unusual post-order developments. 19 U.S.C. § 1675(b)(1) (2000). The context of a CCR, through
which aforeign interested party seeks revocation of an existing countervailing duty order, is fundamen-
taly different than an investigation: the Department has found after complete examination of revant
information that a foreign government has provided countervailable subsdiesto its domestic industry.

Thus, a CCR does not begin from a"clean date.”

1

Rather, it sarts from afinding of subsdization. The applicant must demondirate that these practices
have ended and that the industry no longer receives benefits. While any interested party can request a
CCR a any time, it must "show{ } changed circumstances sufficient to warrant areview;" "good cause’
is required for the Department to conduct a review within two years of the find determination. 1d.

88 1675(b)(1) and (4).
Second, the Department found during the investigation that Canadian provincia systems incor-
porate numerous norn-market supply and pricing mechanisms, which collectively confer countervailable

benefits on the production of softwood lumber.

! Avesta AB v. United States, 689 F. Supp. 1173, 1181 (Ct. Int'l Trade 1988) ("{ T} he party

seeking revocation bears the initia burden of showing the existence of such circumstances.”)
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2 Asthe Department explained:

{T}hereis substantia evidence that Provincid government stumpage fees are not set to
reflect market prices. Rather, these fees are often set with aview towards traditiona
government economic policy gods, such asjob creation, rather than with aview toward
obtaining afair market price.

Fina Determ. a 37. The structures of current provincid systems distort sgnas to tenureholders and

generate over-harvesting as they were designed primarily to provide socia goods.

3 These"soviet style'

2 For example, the Department found that the following provincid practices distorted provincid
timber markets: mandatory mill ownership requirements, long-term tenure arrangements, 1ssues
and Decison Memorandum: Find Results of the Countervailing Duty Investigations of Certain
Softwood Lumber from Canada, No. C-122-839 at 55, 97 (Mar. 21, 2002) (final determ.)
("Eina Determ."); minimum cut requirements. Certain Softwood L umber Products from
Canada, 66 Fed. Reg. 43,186, 43,195 (Dept’'t Commerce Aug. 17, 2001) (prelim. determ.)
("Prdim. Determ."). The Internationa Trade Commission found that provincid mandatory cut
requirements and rules requiring processing affect the market. Softwood L umber From
Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Final), USITC Pub. 3309 at 40-41 (May
2002). Record information also demondtrates that provinces maintain numerous mandates in-
cluding: gppurtenancy and minimum processing requirements, including log export redtrictions.
E.g., BC Forest Act 88 35, 127, 128 app. to BC Questionnaire Response ("BCQR") (June
28, 2001); BC TFL Template § 15.01 app. to BCOR Exh. BC-S-62; BC FL Template
§ 14.01 app. to BCQR Exh. BC-S-63; Alberta Forest Act 8 31(1) app. to Alberta Question-
naire Response ("ABQR") Exh. AB-S-9 (June 28, 2001); Alberta FMA 8 36(1) app. to
ABQR at Exh. AB-S-21; Ontario Crown Forest Sustainability Act 88 30(1-4), 54 app. to at
Ontario Questionnaire Response ("ONQR") at Exh. ON-GEN-18 (June 28, 2001); Quebec
Forest Act 88 159, 160 app. to Quebec Questionnaire Response ("QCQR") a Exh. QC-S-16
(June 28, 2001); Quebec Sample TSFMA Art 6.6 app. to QCQR at Exh. QC-S-30; New
Brunswick CLFA 8§ 68; Newfoundland Forest Act § 37.

3 AsaBC union leader recently stated, "Higtoricdly, the government has taken rent partly in the
form of timber-harvesting fees, caled sumpage, and partly in the form of jobs, economic op-
portunities and economic security for resource-based communities.” "New forest policy cdled
dangerous by IWA head,” Campbel River Mirror, Apr. 11, 2003.

2
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4 systems have significantly reduced provincid revenue streams, ddivering vauable timber to lumber
producers at the expense of Canadian taxpayers, indigenous peoples, the environment, the U.S. lumber
industry, U.S. workers and U.S. timberland owners.

Third, thereis a mple and trangparent way for Canadian provinces to establish timber sales
systems that would ensure that the government recelves adequate remuneration: establish 100% fully
open and competitive timber markets. Y et, no province has adopted this approach. Instead, some
provinces seem to propose "policy reform” primarily as ameansto settle the current dispute over subsi-
dized Canadian softwood lumber with as little disruption to their socid engineering as possible. In the
absence of true markets, sgnificant conditions must be imposed on provincid systems to ensure that
they generate adequate remuneration on timber sales, thereby diminating the subsidy.

The gods of the Policy Bulletin and any CCR are clear, consstent with this context and the ap-
plicable legd standards.

The Department expects that reforms introduced by the Canadian provinces. . . will

result in a North American market in which lumber producers and timber marketsin

Canada and the United States operate under smilar competitive conditions and that

timber vauations would equilibrate, subject to the norma qualifications based on geog-

raphy, species, and other factors that normaly apply in the case of timber marketsin
ether country.

Proposed Policies Regarding the Conduct of Changed Circumstances Review of the Countervalling

Duty Order on Softwood Lumber from Canada, 68 Fed. Reg. 37,456, 37,547 (Dep't

Commerce June 24, 2003) ("Draft Pdlicy Bulletin”). While provinces have flexibility in developing re-

forms appropriate to their interna conditions, they must, as a matter of law, demondtrate that reforms

4 "BC Hints a Moveto Free-Market Forestry,” Wood Technology (June 1999) (quoting former
BC deputy premier) app. to Petition Exh. 1V 1-1 (Apr. 2, 2001).

3
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generate market-cons stent results and do not confer countervailable subsidies to achieve revocation of
the order. 19 U.S.C. § 1675(b).

If aprovince implements reforms that generate results equivadent to what would obtain in truly
open and competitive timber and log markets and documents these changes through a CCR, the De-
partment both could and should lift the countervailing duties under U.S. law. At the sametime,
"reforms’ that only create the gppearance of competition or market prices without achieving the neces-
sary structurd change cannot satisfy the legal standard and would effectively leave Canadian parties
with their unfair advantage. The Department must ensure that afina Policy Bulletin and any future CCR
produce economicdly and legdly adequate results.

Findly, asthe draft Bulletin recognizes, the Department provides this policy guidance "to serve

asthe bags for along-term, durable solution to the ongoing dispute.” Draft Policy Bulletin, 68 Fed.

Reg. a 37,457. Thisreflects the understanding of al parties that a comprehensive negotiated solution
would be preferable to ongoing litigation over Canadian unfair trade practices. Thus, the governments
of Canada and the United States must also seek an interim measure to bridge the gap until policy re-
form can be implemented and tested through a CCR. Unless and until this comprehensive solution is
atained, the Department should not promulgate afind Policy Bulletin. Providing the Canadian prov-
inces an agreed roadmap toward ending trade remedy discipline on unfair imports would be appropri-
ate only in the context of a comprehensive settlement agreement. Of course, in the absence of afind-

ized Policy Bulletin, provinces would retain the right under the statute to request a CCR.
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The Codition supports the Policy Bulletin initigtive as an important effort to encourage long-
term, policy-based reform of provincid timber systemsin Canada and to remove impediments to an
interim agreement. These comments highlight afew important issues that the Department should con-

gder prior to promulgating afind Policy Bulletin & the appropriate time.

> The Department's regulations a so provide for revocation through the normal adminigrative re-
view procedures. 19 C.F.R. 8§ 351.222(c) (2003). Theserules provide for the possibility of
revocation if programs have been terminated for at least three years or if companies have not
gpplied for or received benefits for aperiod of at least five consecutive years. 1d.

5
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I.A.  Policiesand Practices That Inhibit Market Response

Summary of Comment

A final Policy Bulletin should clarify that provinces must eliminate formal appurtenancy
requirements and implement rules designed to reduce their lingering impact. A final Policy Bul-
letin must require the elimination of market-distortions caused by existing minimum processing
restrictions. Finally, the Department should clarify that it will examine tenure transfer rules and
harvesting requirements to ensure that these policies do not generate new subsidies or negate
the impact of other reforms.

Comment

As the Department recognized in both the Draft Policy Bulletin and the Final Determination,

Canadian provincid systems incorporate regulatory mechaniams that inhibit the industry's ability to re-
gpond to changes in the marketplace. One basic requirement of the CCR inquiry will be a showing by

the gpplicant province that it has diminated such policies. Draft Policy Bulletin, 68 Fed. Reg. at

37,457. The Codlition agreesthat dimination of market-distorting regulatory policies must be a prereg-
uiste for entry to the CCR process. Provinces must remove government practices that inhibit the ability
of harvesters to respond to market Signals free of artificid condraint. These rules distort provincid tim-
ber markets and compound the impact of artificidly low-priced government timber.

The Department lists Six practices embedded in provincid systems that must be addressed, in-
cluding: 1) gopurtenancy requirements, 2) minimum cut requirements, 3) mill closure restrictions, 4)
minimum processing requirements, 5) long-term, non-transferable tenure and 6) offsetting provincia

actions. Through these rules, provinces have crafted a mutually-reinforcing regulaory web that has en-
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gineered continua harvest and processing of Crown timber. In generd, the draft Policy Bulletin accu-
rately describes the market distortions caused by these regulations; however, the Department should
darify severd pointsin afind Policy Bulletin.

Appurtenancy

Appurtenancy rules require licensees to process timber harvested from provincid tenuresin
gpecific millsand "limit{ } the ability of tenure holdersto rationdize their harvesting operations, log pur-
chase and sde operations, and lumber production in response to changing market conditions” 1d. at
37,458. Indeed, true gppurtenancy actudly prevents tenureholders from conducting "'log purchase and
sde operations” with respect to Crown timber. 1d. As Quebec (the province with the purest
gppurtenancy rules) reported during the investigation, "there have been no sdes of logs from the public
forest, either for the domestic market or for the export market.” 9 QCOR at 13.

Appurtenancy isinconsstent with competition. It inextricably links the benefit of under-priced
timber to Canadian lumber production. These rules reinforce minimum cut requirements, mill closure
restrictions and minimum processing requirements. If atenureholder harvests, the company mugt
process in the designated mill, meaning that the mill will be open; further, the need to keep the mill in
operation would tend to encourage harvesting when the market would not. Thus, fallure to end (or
subgtantialy reform) gppurtenancy would undermine commitments to reform other mandates.

The Department should aso recognize that existence of appurtenancy requirements over time
has dready caused substantial damage to provincid timber structures. Rules required companiesto
build processing plantsin order to gain access to fiber; these plants are dready built and the fiber

dlocated. Structures established by these legal requirements are entrenched; smply removing the legd
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rule may be insufficient to decrease the verticd integration of the industry. Provinces should not only
end such legd redtrictions but implement specific measures to diminate their lingering effect and result in
the redlocation of fiber. One measure that would have this impact is substantia tenure takeback,
discussed in greater detal below.

Minimum Processing

Asthe draft Policy Bulletin recognizes, minimum processing requirements condrain "the impact

of market forcesin public and private timber markets"” Dreft Policy Bulletin, 68 Fed. Reg. at 37,458.

Combined with other provincia mandates such as gppurtenancy, minimum harvest requirements and
mill closure regtrictions, these rules have generated continua processing of Crown fiber by
tenureholders. Minimum processing requirements restrict public harvests and usage of Crown timber in
nearly dl Canadian provinces.

® Log exports from private landsin BC are jointly controlled by the province and Canadian federal

government; private log exports from other provinces are controlled by federa permitting requirements.

7

Given their demongtrated price impact, the Department has previoudy found export restrictions

6 E.g., BC Forest Act § 127; Alberta Forests Act § 31(1); Manitoba Forest Management
License § 26; Ontario Crown Forest Sustainability Act 8§ 30 (1-4), Quebec Forest Act 88 159,
160. While Saskatchewan does not gppear to maintain aforma minimum processing
requirement, regtrictionsin individua agreements with tenureholders require mills to process
continuoudy on pain of default, which operates as aminimum processing requirement. 1
SKQR a SK-30. In addition, many of the Maritime provincia rules include minimum
processing requirements on timber harvested from Crown lands. E.g., New Brunswick Crown
Lands and Forests Act 8§ 68; Newfoundland Forestry Act 8§ 37.

! E.q., Notice to Exports Under the Export and Permits Act, Serial No. 102 at 3-8 (Apr. 1,
1998) available at http://www.dfait-maeci.gc.caltrade/el ch/noti ces/ser 102-en.asp.

8
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to confer countervailable subsidies.

8 Thus, continuation of minimum processing rules that Significantly depress the price of domestic logs
would be inconsigtent with the legd standard for revocation of the order.

® Of coursg, thisis not to say that there would be substantial volumes of log exports. Transportation
cogtsfor logs are sgnificant, and loca processors will dways have asgnificant advantage. Inan
unrestrained market (with prices a far market vdue), ardatively smal volume of logswould be
purchased by foreign buyers, but these buyers would increase the overdl level of demand for provincia
logs.

Numerous Canadian academic and industry sources confirm the price impact of current log
export resrictions. Even the government of British Columbia recently acknowledged that these rules
generate digortions. "Overdl, mandatory links between logging and processing impair the ability of
licensees to make decisions based on economics or market demand.”

10 BC Forestry Professor David Haley concluded, for example, that coastal hemlock logs for the

8 Certain Softwood L umber Products from Canada, 57 Fed. Reg. 22,570 (Dep't Commerce
May 28, 1992) (fina CVD determ.). Congress and the Adminigtration have clearly indicated
that such regtrictions, asindirect subsidies within the meaning of 19 U.S.C. 8§ 1677(5)(B)(iii)
(2000), should continue to be countervailable. Uruguay Round Agreements Act, Statement of
Adminigtrative Action, H.R. Doc. No. 103-316, at 926 (1994). At the sametime, the WTO
dispute settlement panel’s decision regarding countervailability of export restraints was
extremdy limited and confirmed that certain types of export restraints, as part of adomestic
processing scheme, could be actionable under WTO rules. United States— Measures
Tredting Export Redraints as Subsidies, WT/DS194/R (adopted Aug. 23, 2001).
Log export regtraints are one type of minimum processing requirement. Any rule that requires a
"minimum amount of processing of the timber harvested" Draft Policy Bulletin, 68 Fed. Reg. at
37,458, would have the same impact.
10 "B.C. Heartlands Economic Strategy-Forests: The Forestry Revitdization Plan” (2003) at 17,
available at http://ww.for.gov.bc.calmof/plan/frp/frp_Ir.pdf ("Forestry Revitdization Plan™).

9
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Japanese market (net of additiond costs) are priced 65% higher than for the domestic market; hemlock
logs from the BC Interior fetch double the price in the United States than in Canada (at Smilar hauling
distances).

11 Other sources, including renowned B.C. forest analyst Peter Pearse, the Northwest Ecosystem
Alliance, columnist Ken Drushka and the U.S. Forest Service, have dl reached smilar conclusions.

12 BC private landowner, major Crown tenureholder and lumber manufacturer, TimberWest, not only
recognizes this price depression, but has actively cdled for the remova of log export restrictions.

13 Clark Binkley (former Dean of Forestry at the University of British Columbia) summarized the
meatter succinctly: "Canadas |og-export restrictions devaue the forest.”

14 Again, the purpose of easing restraints is to ensure full and fair demand and pricing, not necessarily

to see subgtantial volumes of export shipments.

Hu David Hdey, "Are Log Export Restrictions on Private Forestland Good Public Policy? An
Andysis of the Situation in British Columbia" Dec. 2002, & iv.

12 Peter H. Pearse, Ready for Change: Crisis and Opportunity in the Coast Forest Industry at 24
(Nov. 2001); Northwest Ecosystem Alliance, "L og Price Comparisons in the Vancouver Log
Market," Dec. 31, 2001, at vii; Ken Drushka, "Log-Export Policy is Unfair and
Counterproductive,” Vancouver Sun, Dec. 6, 2000, at D2 ("{ E} xport restrictions reduce log
vauesin B.C. Thisisnot an accidenta consequence, but the whole point of the exercise.");
and Chrigtine L. Lane, "Log Export and Import Regtrictions of the U.S. Pacific Northwest and
British Columbia Past and Present” at 38 (Aug. 1998) (USDA Forest Service: PNW-GTR-
436) ("The overal purpose of the {log export redtrictions} has been to maintain and enhance
Provincid development, provide jobs, {and} ensure that al aspects of the timber industry
remain solvent during the ups and downs of the economy.”).

13 TimberWest Forest Corp 2002 Annual Report at 20 ("Forcing private landowners to sdll logs
to domestic sawmills a prices lower than internationa prices trandfers the value from the tree
grower to the processor, provides some sawmills with an unfair competitive advantage and
restricts competition. It impairs the value of private timberlands in coastal BC and depresses
pricing on Crown logs aswell.").

14 "Freethetradein logs and sall the forests" National Pogt, Apr. 5, 2001.

10
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Despite this demonstrated effect, provinces have ressted commitments to end log export
redrictions, in part because of politica sengtivities. Many congtituencies including environmentaists
and |abor interests support reasonable restrictions on the export of raw logs as a policy mechanism, to
favor vaue-added industries that further develop the resource. Further, U.S. objections have been
criticized as hypocritica because some restrictions gpply to harvests from U.S. public land in certain
western states.

In recognition of these concerns afind Policy Bulletin could establish alegdly adequate
standard without requiring wholesde reped of theserules. What is needed is areform adequate to
ensure that market conditions prevail by: bilaterdly lifting export restrictions, reforming Canadian
restrictions such that a substantial share of Crown harvest is subject to export or requiring that timber
used as a "price benchmark” is subject to export, etc. Thistype of bilatera reform would not be
expected to result in alog exodus, particularly if province sold timber for fair market vaue.

15 Canadian governments should, as afirst step, diminate dl limitations on and regulations governing
the export of logs harvested from private lands.

A find Policy Bulletin should require eimination of export restrictions on reference market
timber for another reason: to provide some additiond confidence in domestic timber pricing for

provinces uang internd sdes. Lifting restrictions on at least some portion of the harvest would ensure

B Domestic purchasers should normally have lower costs associated with log delivery (avery
subgtantia share of raw materia cost) and should be willing to pay a higher price for thelog (al
else being equd). Trangportation costs should thus ensure that a high volume of logs does not
move. In the Pacific Northwest, annua log exports have never exceeded 17% of harvest, and
most of those have been to Japan. Production, Prices, Employment and Trade in Northwest
Forest Industries (USFS; 4th Qtr. 1990, 2000).

11



Comments of the Coalition

that domestic log prices achieve the result that would obtain in an unrestricted market, by increasing
demand for available timber. In thisway, log export bids could partidly vaidate interna market prices.
Using limited raw log exports to test newly-created competitive bidding systems has previoudy been
suggested by Canadian experts.

16

Long-term, non-transferable tenure

The draft Policy Bulletin recognizes that long-term, non-transferable tenures creste entry and

exit barriers, limit competition and complicate the issue of adjustments. Draft Policy Bulletin, 68 Fed.

Reg. at 37,458. Long-term tenures, and the control they create, have an enormous impact on dl
aspects of provincid timber sales.

While independent rules, such as processing requirements, currently establish other barriersto
entry, the removd of these barrierswill do very little to increase competition absent fundamenta tenure
reform. A large mgority of provincia timber is alocated to long-term tenurehol ders through evergreen
arrangements granted to large, integrated harvesting and processing operations.

1 Provincid timber dlocation decisions have caused near pardysis; with very little available fiber,

16 "The Future Use and Vaue of the British Columbia Forests' a 32 (Mar. 1992) available at
http://www.for.gov.bc.calhfd/pubs/DocsMr/Rc/RcO021/RC021_4.pdf (study by SRI
Internationa, on behaf of the BC Forest Resources Commission).

o In BC, over 50% of provinciad AAC is dlocated to the 10 largest tenureholders; the 25 largest
companies hold nearly 70% of tota AAC. "Provincid Linkage AAC Report” (July 11, 2003)
avalable a

http://mwww.gov.bc.calfor/. In Ontario, the eight largest tenurehol ders (Section 26 licensees) accounted
for roughly 50% of harvest. Memorandum from the Department of Commerce Regarding Certain
Softwood Lumber Products from Canada V erification Responses Submitted by the Government of
Ontario a 9 (Feb. 15, 2002). In Quebec, avery smal amount of tenureholders harvest the mgority of
(continued...)

12
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provinces have not been able to satisfy commitments to indigenous peoples nor foster the devel opment
of communities and entrepreneurs. To cregte functioning internal markets without compounding existing
subsidies, provinces will have to engage in substantia tenure takeback. Without tenure takeback, there
will be insufficient volume to cregte viable, undistorted markets.

Commitments to alow unrestrained tenure transfer and subdivison may have little impact on
timber distribution in practice, and could raise additiona concerns. Tenureholders may not engage in
subgtantial sub-divison and sdleif it would generate increased competition for localized auction timber
and affect benchmark pricing on the remaining portions of the origind license. Further, if sdes occur,
who would receive any premiums these saes generate? These premiums, reflecting the vaue of
secured, long-term supply, could result in increased subsdies to existing tenureholders.

18 Asthe Natural Resources Defence Council ("NRDC") recently explained:
What cannot be forgotten is that BC, and other Canadian provinces are sarting from a
Stuation where cutting rights are virtudly fully dlocated. To lock in this situation by

commodifying long-term tenure would be a huge windfdl benfit to the smal group of
companies who currently control tenure.

(...continued)

softwood harvest. 6 QCOR at Exh. S-40. Large tenureholdersin Alberta (holding FMAS) accounted

for about 60% of softwood harvest during the investigation. Memorandum from the Department of

Commerce Regarding Certain Softwood Lumber Products from Canada V erification Responses

Submltted by the Government of Albertaat 3 (Feb. 15, 2002).
According to press reports, sdes of exigting tenures command a significant premium, reflecting
thisvdue. E.g., John Greenwood, "Doman may sue over timber cutting reforms: ‘It is going to
impact the value of some of our mgjor assets™ Financid Pogt (Apr. 9, 2003) (worth at least
C$100/m?). Recent tenure transactions apparently incorporated values in the range of C$71-
C$118/m?. Gordan Hamilton, "Too many trees for stock investors," Vancouver Sun (Apr. 2,
2003). Vaughn Pamer, "Economic thorns lurk in timber regulations” Vancouver Sun (Apr. 1,
2003) (companies estimate tenure value between C$75-C$100 nr).

13
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19
The 1991 Forest Resources Commission in BC aso recognized that allowing companies to keep

"unearned” profits from tenure sales would result in a"windfal" to the tenureholder.

20 Provinces should aso develop mechanisms to collect data on the value of tenure transfer amounts.

If tenureholders assign part of their holdings, they could also seek to influence downstream use.
For this reason, provinces should enact rules that prevent tenureholders from imposing restraints on
dienation of the fiber from tenure sdes, such asrights of first refusa on logs harvested from transfer
areas. Such redtrictions imposed by tenureholders would impede the operation of log markets. In

addition, they would compound difficulties with collecting and measuring the vaue of the timber.

19 L etter from Nationa Resource Defence Council, et al. to Under Secretary Grant Aldonas
(Feb. 14, 2003).
20 A. L. (Sandy) Ped et. al., "The Future of Our Forests' at 53 (April 1991).

14



Comments of the Coalition

Findly, asthe draft Policy Bulletin recognizes, long-term tenures provide a secure supply to
licensees.
21

As Weyerhaeuser publicly acknowledged, "forest tenureis a vauable asset.”
22 |_ong-term, guaranteed access to supply lowers input costs and the cost of capital.
23 Companies frequently secure financing transactions with timber provided under tenures.
24 Tenures have distorted the investment decisions of Canadian producers and fueled their subsidy-
induced capacity growth over time. The continuation of long-term tenures will require provinces to

adjust for thisvaue if comparing to short-term auction saes.

21 Thefind determination did not include an adjustment for the value of tenure security and
thereby understated the actual amount of the subsidy; the Department acknowledged that there
could be vaue but declined to adjust because of insufficient data. Find Determ. at 160. Asthe
BC Minigter of Forests recently indicated, "There is vaue associated with the harvesting rights.”
House of Assembly Hansard at 5682, 27 Mar. 2003 ("Testimony of Hon. Michadl de Jong").
Recent press reports confirm the enormous val ue associated with long-term tenures. See supra
note 18.

22 Weyerhaeuser, "Coastal Competitive Reform: A Proposal for Market-based Stumpage and
Tenure Divergfication for Coastal B.C.," a 10 (Oct. 2001) ("Coasta Competitive Reform”).

23 "Without a secure, long term supply of wood fibre, the risk is much higher, and o,
correspondingly, is the cost of financing the investment.” "The Future of Our Forests' a 39.
As one mill rebuilding from fire damage in the Maritimes recently indicated, ""What we need isa
guaranteed supply' . . . {as} accessng enough timber is crucia to securing funding through
government agencies and private investors to help restart the business™ Gary Kean, "Mill
needs help, co-owner says, The Western Star (June 12, 2003).

24 L. Ward Johnson, "The More Things Change," Madison's, Apr. 4, 2003, at 6.
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Offsgtting Provincid Actions

The draft Policy Bulletin specifies that the Department will examine whether a province
maintains or introduces requirements that would offset or undercut the operation of market forces.

Draft Policy Bulletin, 68 Fed. Reg. at 37,458. Provincid timber supply rules could have thisimpact.

Existing systems do not set the total quantity of timber available for harvest consstent with market
principles.
% Provinces do not gpply a commercialy-reasonable reservation price that would signal that certain
timber may be uneconomic to harvest. BC dso maintained generous harvest bands. companies were
required to maintain harvesting of at least 50% and up to 150% of their annud dlowable cut ("AAC")
in any given year and within 90-110% band over five years. Rulesthat tolerate long-term harvesting
well-above the so-caled maximum level make no sense and cannot be maintained. If aprovince dlows
uneconomical harvesting, ecologica sustainability may adso be compromised. Asthe draft Policy
Bulletin recognizes, these actions could offset the impact of other reforms. Setting timber supply at an
atificidly high level will generate an atificidly low price

Rules that prescribe harvesting within a set band can interfere with market sgnasin complex
ways. If companies must harvest a certain percentage of AAC within a set time period, they may
harvest and process timber that would otherwise remain off market. With aninternd reference market,
these bands could alow tenureholders to manipulate auction prices through selective participation.

With any sgnificant flexibility, a company could completely withdraw from reference marketsin

2 Tom Green, Cutting for the Economy's Sake 154-58 (2000).
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particular periods in the attempt to keep auction prices low, choosing to bid a auction only when
conditions were optima for low prices and offsetting years with higher administered harvest againgt
years with low administered harvest. Harvest banding on administered volumes also affects a
company's need to participate in the reference market.
26

A province must ensure that these rules do not influence participation in the reference market.
One way of reinforcing this requirement would be to test whether al market participants source from
competitive markets on a congstent and ongoing-basis. While the Department does include the level of

competitive sourcing as one of the levers subject to examination, Draft Policy Bulletin, 68 Fed. Reg. at

37,459, it should aso specify that harvesting bands cannot encourage non-competitive behavior. The
Department must ensure that these rules do not allow companies to engage and withdraw from

reference markets on a selective basis and thereby manipulate prices.

26 For example, in 2001, BC tenurehol ders were harvesting less than 97% of their AAC. Under
the then gpplicable AAC utilization rules, 12% of tenure could have been withdrawn from
harvesters without changing historica production levels or requiring tenureholders to source in
competitive markets for any additional volume. 3 BCQR at Exh. BC-S-1, Att. E-1
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[.B.1. ReferencePrices

Summary of Comment

The Department should consider carefully what level of reformis necessary to ensure
that a reference market will properly reflect fair market value, particularly given current
conditionsin provincial timber markets. The Department should also specify that the
Department would examine all circumstances in which administratively priced timber could
affect pricing conditions in the reference market, not just whether tenureholders have the ability
to manipulate pricing through administered volumes. A final Policy Bulletin should specify that
the Department will examine all barriersto entry and exit in the provincial timber market asa
whole, including whether pre-existing conditions function as de facto restraints on competition.

Comment

The Codlition agrees, as a theoretical matter, that amarket could exist in which lessthan a
mgority of the tota volume is sold through competitive mechanisms and yet generated afair market
price. The Department's discussion of "Reference Prices’ seemsto relate to this type of theoretical

market. Draft Policy Bulletin, 68 Fed. Reg. a 67,458-459. Y e, consstent with U.S. law, the Bulletin

must guide policy reform of current provincia timber systems, which are deeply distorted, which exhibit
and are controlled by non-competitive factors, and in which mgjor licensees have enormous market

power. In describing and applying the pre-conditions for adequate reference market,

the Department must 1) ensure that the prices generated diminate the subsidy, i.e. fully reflect market

18
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forces, 2) establish that the burden is on the gpplicant province to demondtrate that reforms have
resulted in non-subsidizing timber prices; 3) take into account its regulations; and 4) ensure that key
evidence is accounted for.

Frg and most fundamentdly, for a province to quaify for revocation through a CCR, the
Department must ensure that policy reform eiminates the countervailable subsidy. If the government
sdlls goods for adequate remuneration, e.q., fair market vaue, no countervailable benefit exids. 19

U.S.C. 8 1677(5)(E)(iii). Thus, the reference market must yield fair market prices.

27

Second, in any CCR, the statute alocates the burden of persuasion to the gpplicant party. 19
U.S.C. 81675(b)(1). A province must overcome the finding that its timber pricing mechanism
generates less than adequate remuneration. Thus, the reference market must not only generate fair
market prices, it must be sufficiently robust that a province can demongrate thisresult. The definition of
reference market must incorporate this burden.

Third, the definition of the reference market must be consistent with Department practice and
regulations. Only market-determined prices can establish the adequacy of remuneration. 19 C.F.R.

8§ 351.511(a)(2) (2003). Normally the Department employsinternd market pricesin this calculation.

21 Sdeswill generate adequate remuneration only if competitive segments are viable and
undistorted. A viable market is characterized by a sufficient number of buyers, sdlersand
transactionsin every relevant region and time period o that the observed price and quantity
exchanged can be relied upon as being representative of the good's economic value. Newly
crested markets must o be rdatively undistorted: free of manipulation through supply,
demand or both, as can occur, for example, through the overhang of large adminigratively
priced volumes. E.g., Robert D. Stoner and Matthew G. Mercurio, "Economic Anaysis of
Price Digtortions in a Dominant-Firm/Fringe Market” a 9 (Jan. 2002).
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Y et, Sgnificant government participation rendersinternal benchmark prices unusable if sgnificant

digortions (shiftsin market behavior, supply or demand) result. Countervailing Duties, 63 Fed. Reg.

65,348, 65,377 (Dep’'t Commerce Nov. 25, 1998) (find rule) ("Preamble™). For ease of
adminigtration, and based on sound economics, the Department normally presumes that prices are
unusable if the government supplies more than 50% of the market on non-competitive terms:

While we recognize that government involvement in amarket may have some impact on
the price of the good or service in that market, such distortion will normaly be minima
unless the government provider congtitutes amgority or, in certain circumstances, a
substantia portion of the market. Where it is reasonable to conclude that actua
transaction prices are Sgnificantly distorted as aresult of the government's involvement

. in the market, we will resort to the next dternaive in the hierarchy.

In Lumber 1V, the Department properly determined as a matter of U.S. law and economics that interna
benchmarks could not be used because of the overwheming dominance of government timber sales.
Find Determ. at 37-38. Asthe Department explained:

Where the market for a particular good or service is so dominated by the presence of

the government, the remaining private prices in the country in question cannot be

considered independent of the government price. It isimpossibleto test the

government price usng another price thet is entirely, or dmost entirely, dependent upon

it.
Id. a 38. Thus, areference market must be sufficiently robust such that it is not dependent upon

current or previous government pricing systems. The Department's practice and regulations suggest

that at least 50% of sales must occur in open and competitive markets to generate this resullt.

28 Preamble, 63 Fed. Reg. at 65,377 See also Certain Hot-Rolled Carbon Stedl Flat Products
from Thaland, 66 Fed. Reg. 20,251, 20,259 (Apr. 20, 2001) ({1} n the preamble, we made
clear that if the government provider congtitutes a mgjority of the market, we would have to
resort to other aternatives, including world market prices.”).
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Fourth, the definition of reference market must take into account available evidence concerning
the minimum conditions necessary to create competition in Canadian provincid timber markets. Many
independent sources conclude that 50% of harvest would be the bare minimum necessary to creste
open competition. For example, Professor Peter Pearse, aleading Canadian forest economist who has
led numerous timber investigations and commissions for the BC government, indicated that, "To
establish a market-based ssumpage system many in the industry believe about 50 per cent of the coadtal
harvest would have to be sold on the open market.”

2% The BC Forest Resources Commission recommended salling more than 50% of the total crown
harvest through compstitive sdes.

30 | ndependent and secondary processors understand that for them to have a fighting chancein a
market a least haf of al sdles must be truly competitive.

31 Canadian environmenta groups confirm that "A substantid majority of tenure in Canada must be

reallocated to cregte the basis for competition.”

29 Gordon Hamilton, "Coast Forest Prober Pearse Decries Gov't 'Tinkering," Vancouver Sun,
Sept. 25, 2001, at C10.

%0 "The Future of Our Forests' at 40-41.

1 According to the BC Centrd Interior Wood Processing Association, "{1}f British Columbiais
going to create a market-based timber pricing system, at least 50 per cent of Crown timber
needs to be put up for public auction, and preferably 100 per cent." Gordon Hoekstra, "Forest
Sector Opento U.S. Proposal,” Prince George Citizen (Jan. 9, 2003); Gordon Hoekstra,
"Panting forestry'sfuture” Prince George Citizen (Mar. 29, 2003). Accord "Market-based
timber pricing possible" Canada.com (Sept. 19, 2002) (secondary manufacturers say at least
50 percent must be bid to create a market system); Gordon Hoekstra, "Interior logging rights
could be part of forest policy reform, De Jong says," Prince George Citizen, (May 13, 2002)
("{ L} oggers, the vaue-added wood sector, some communities and environmentaists have said
in order to create atrue log market, more than 50% of the province s timber must be
auctioned.").
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32 Further, the practices of many countries (including Austrdia, England, France and Irdland) confirm

that 50% government sales is a minimum threshold for creating adequate competition.

33

The legd standard and available evidence must inform the gpplication of the Department's
proposed definition. While the draft Policy Bulletin has not adopted a presumption about the share of
sdes necessary to satisfy the definition, given current provincid systems, areference market without a
subgtantia mgority of volume may not satisfy the two basic criteria (1) operate as amarket, and (2)

function independently of the administered portion of the harvest. Draft Policy Bulletin, 68 Fed. Reg.

37,458.

In evauating whether areference market "functions' as atruly competitive market, the draft
Policy Bulletin proposes to examine the number of participants, market access, volume of timber,
restraints on buyers and sdllers and access to market information. 1d. To ensure adequate and
congstent participation in reference markets, provinces must ensure that tenureholders are forced into
the market for aggnificant volume of fiber; this requires a sgnificant volume of fiber be dlocated to

reference markets.

32 Comments from Natura Resources Defence Council, et al. on U.S. Department of Commerce
Softwood Lumber Draft Policy Bulletin at 8 (Feb. 2003).

B State of Victoria, Department of Natural Resources and Environment, "Timber Pricing Review
Discussion Paper," Appendix 3 a 3-11 (June 2001).

In fact, even Canadian industry sources —MacMillan Bloedel /Weyerhaeuser — have proposed
taking back tenure and increasing competitive sdesto alevd that could be within striking
distance of asubstantial mgjority of competitive sdes. MacMillan Bloedd "A White Paper for
Discusson: Stumpage & Tenure Reformin B.C." a 1-2; Weyerhaeuser "Coastd Competitive
Reform” a .
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3 Another key factor relating to market function is the potential market power of participants and their

ability to game market structures.

% Asthe draft Bulletin acknowledges, no single participant should be able to influence the sales price;

thus, the Department must exercise particular caution in evauating a reference market that incorporates

opportunities for manipulation.

36

Absent a substantial maority of competitive sales, provinces may be tempted to intervene,

which could prevent the reference market from functioning. Large administered volumes will leave

provinces vulnerable to lobbying for exceptions and specia deds, including pressure to adopt policies

that would interfere with market operations.

35

36

Dreft Policy Bulletin, 68 Fed. Reg. at 37,459 ("the greater number of market participants who
must participate in the reference market or other competitive markets for a sizegble share of the
furnish for their mills, the stronger the evidence that the reference market is open, competitive
and functioning independently of the administered portion of a provinces harvest™). This
requirement has reinforcing benefits and ultimately would encourage companies to incorporate
competitive pricing sgnds into their cost sructures and develop efficiencies.

"If they are good at nothing €lse, Canadian forest companies are magters of fiddling
adminidrative sysems. They have been doing it for 140 years and will have no trouble
subverting whatever systems American bureaucrats put into place” Ken Drushka, "Market
forces a better driver than bureaucrats,” The Interior News (Feb. 12, 2003).

One example of "gaming" was the widespread BC industry practice of "grade-setting” reduced
stumpage collections, particularly on high-vaued, highly-subsidized species. Through "grade-
setting” atenureholder harvests only the low quaity wood from a cutblock then has sumpage
reappraised based on the low scaed values and harvests the remaining high-quaity wood at
lower, rescaed rates. Tom L. Green and Lisa Matthaus, "Cutting Subsidies, Or Subsidized
Cutting?" at 6 (July 12, 2001). Under prior rules, even if the BC Ministry of Forests
discovered the manipulation, it did not have authority to retroactively assess higher sumpage,
basicaly making the practice no-risk.
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37 Exiging systems tie tenurehol ders and provincia policy makers and alow companies to bend policy
makersto their needs. Provinces have a demondtrated history of "giving back” to industry as aresult of
lobbying efforts: for example BC's 1998 stumpage reduction due to aleged higher costs associated with
complying with the Forest Practices Code and Quebec's 1999 and 2000 reductions from stumpage
increases indicated by the parity technique.

38 The Department must dlso indst that a province make adequate commitments not to change its
practicesin ways that result in offsetting or passing-back subgdies, including relief from environmenta
regulations, discussed with reference to Part 111, below.

To ensure that the reference market operates independently of the administered portion of the
harvest, we believe that a substantia mgority of competitive sdlesisrequired. A large volume of sales
will ensure that reference markets incorporate an adequate level of demand. 1t would be nearly
impossible to isolate a smdl reference market from the overhang of surrounding administered volumes
for severd reasons. Even assuming that al competitors within the small reference are required to

participate, the leve of demand may ill remain low. Logs may be economically hauled long distances

37 As TimberWest CEO Paul McElligott explained, "It is difficult for government to resist the
gpecid interests clamouring for exemptions from the market." "Creating win-winsin BC's
forests. . . Taking on sacred cows,” (Apr. 4, 2003) available at http://ww.timberwest.com.
Further, BC industry groups such as the powerful Council of Forest Industries ("COH") have
dready begun lobbying BC for ddays in implementing market-based sumpage. Greg Sakaki,
"Group wants changes delayed,” 100 Mile House Free Press (May 21, 2003).

8 "Cutting Subsidies, Or Subsidized Cutting?" at 5; Michel Corbeil, "Quebec steps back, the
projected 23 % increase has been reduced to 6.8 %" Le Solal (Apr. 2, 1999) (trand ated) app.
to Petitionat Exh. IV [-2; Minister of Natural Resouces, "Forest Dues,” (Mar. 28, 2000)
(trandated) app. to Petition at Exh. 1V 1-2. Various BC governments have practiced
"'sympathetic adminidration.” "The Future of Our Forests' at 41.
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and mills from surrounding areas would have participated in bidding in an open and competitive market.

% Further, if provinces create small reference markets, tenureholders will retain accessto large

adminigtered volumes and will not need to compete for supply.

40" This reduces demand in the reference market and would likely allow tenurehol ders to participate

sectively, to avoid driving up prices that would then gpply to administered volumes. If tenureholders

have the ability to withdraw from reference markets when conditions are poor, prices would likely

plummet to artificid lows.

41 Asdiscussed above, if aprovince retains generous harvest banding rules, this could encourage such

39

40

41

During the investigation Quebec reported an average log haul of 142 km. Supplementa
Questionnaire Response from the Government of Quebec Exh. QC-S-73 a 22 (Aug. 26,
2001). Ontario reported logging distances of up to 800 km for SPF timber. Charles River
Associates "An Economic Andyss of the Appropriateness of Relying on Ontario's Private
Timber Sales' (Dec. 14, 2001) at 17-18 app. to Ontario Second Supp. Questionnaire
Response at Exh. ON -2ndSUPP-12 (Dec. 17, 2001).
Draft Policy Bulletin, 68 Fed. Reg. at 37,459. Even with a substantial mgjority of competitive
sdes, reference markets will remain open to manipulation on the supply side. Provinces could
sectively increase AAC, dlow abnormal levels of dlviculture, etc. Any atificid supply
expansons will have long-term effect on market prices. For example, the very substantia
additiona volumes BC has made available to address the mountain pine beetle epidemic is
likely to reverberate through the market for yearsto come. BC recently reported that it has
increased AAC by more than 5.5 million cubic meters to address the beetle problem, "The
Forestry Revitdization Plan” at 16. Further, BC has "crested incentives for forest companiesto
remove beetle-infested trees, including lowering the rate it charges them to cut in infested
areas” John Greenwood, "New Ally in Softwood War: Voracious Beetles," Nationa Post
(July 12, 2003). The presence of substantia, unutilized administered supply in the form of
unused AAC impacts the prices that may be obtained on competitive supply. Fina Determ. at
96 (discussing impact of unused AAC on Ontario private markets). Of course, one should
keep in mind that the paradigm on which evauation is based is fully open and competitive
markets.
This potentid aso underlines the need for provinces to establish a commercialy reasonable
reservation price based on commercid criteria such as fully dlocated replacement costs and
expectations of the future value of the timber. Even inlow markets, private landowners would
(continued...)
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digtortions. A two-tiered market, with large, integrated tenureholders sourcing primarily from the
administered segment and smaller operators forced to compete, would not satisfy the conditions
outlined in the draft Policy Bulletin.

The administered segment may influence individua participants decisons to bid on competitive

timber in other ways, including the dlocation of fixed costs. Tenureholders will attempt to rely on
administered supply whenever possible to the extent that fixed costs associated with forest management
obligations such as forest planning and mgor roadbuilding exi<.
42 Tenureholders will seek to avoid the margina costs of participating in the competitive segment, such
asbid preparation. This suggests that a reference market must account for an even larger percentage of
overd| harvest to ensure adequate participation. With alarger volume of competitive saes, all
companies must prepare bidsin light of estimated timber value, lest they be left with no supply at dl.

Findly, the draft Policy Bulletin could be read to suggest that there may be a direct trade-off

between a province's willingness to eiminate market distortions generated by mandates and the

(...continued)
not sall timber for less than replacement cost as they would instead withdraw from the market
until pricesimprove. A species-specific reservation price, such asthat employed by the USFS,
must be implemented.

42 By deducting the per-cubic-meter equivaent of certain fixed costs of forest management from
competitive prices, sysemswill build in tenureholder preferencesto harvest from administered
volumesin order to recoup these amounts, which must be paid regardless of where the
tenureholder harvests. E.g., Robert D. Stoner and Matthew G. Mercurio, "Economic Anayss
of Price Digtortions in a Dominant-Firm/Fringe Market" at 1, 9-11 (Jan. 4, 2002). Asthe
Department found, "Because the mgority of timber consumersin the Province are mills that
have large sunk costs in their own tenures, there will be a marked preference for millsto
consume timber from their own tenures before going to market, which would further distort
prices” Fina Determ. at 97.
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necessary Sze of areference market. Draft Policy Bulletin, 68 Fed. Reg. at 37,458. Removing these

policies should be a prerequisite regardiess of the size of the reference market. In a competitive
market, no market distorting regulations would impede competition and dl of the volume would be sold
competitively. Provinces should implement significant reforms addressing both levers. the dimination of
rules that impede the market and ensuring that an adequate volume of timber underlies competition.
We agree, however, that once a province has achieved this minimum level, there could be tradeoffs
involving the degree of reform to achieve the necessary overdl conditions of competition. For example,
the danger that tenureholders will be able to avoid participation in the competitive segment is greeter if a
province maintains rules that permit harvesting above AAC within Sgnificant bands. And the necessary
volume of timber sold in areference market might be somewhat lessif a province completely eiminates
minimum processing requirements, prohibits long-term harvests above AAC and sgnificantly restricts
short-term harvests above AAC. Overdl, the Department should test the level of competition in the
reference market, for which, an adequate volume remains the paramount concern.

In considering whether a province has established an adequate reference market, the

Department would need to evaluate data presented to determine whether the market generates the

expected price equilibration. Dreft Policy Bullgtin, 68 Fed. Reg. at 37,457. Nevertheless, the
Department's regulations, current practice and economic analyss suggest that a substantiad mgority of
timber sdles must be alocated to reference markets in order to generate adequate competition. Any
reforms should be evauated, but the necessity of substantia reform should not be underestimated.
Direction of the Causd Link

The draft Policy Bulletin recognizes that a province must demondrate that pricesin the

27



Comments of the Coalition

reference market drive prices for administered volumes and not the reverse. Draft Policy Bulletin, 68

Fed. Reg. a 37,459. "{F}irmsor individuas with significant long term tenures cannot artificidly force
down prices in the private market to lower sumpage charged on the administered portion of the
harvest." Id. Thisrequirement dso appliesto a province that uses competitive sales of public timber as

its reference market.

43

But the inquiry should not be limited to this condition. The Department aready found after
extengve investigation, briefing and argument that sgnificant, low-priced administered volumes distorted
existing minority competitive marketsin Canadian provinces. For example, with respect to Ontario, the
Department concluded:

There is one Sgnificant participant in the market for sumpage in Ontario that isa price

setter -- namely, the Province of Ontario itself. In Ontario, the sumpage market is

driven by the provincid government's ownership and control of forest land and the

government's practice of setting Ssumpage charges adminidratively.

Find Determ. a 98. Thus, the mere presence of enormous administered supply can drive pricesin a

smdler competitive ssgment. Thisis dearly the case in Canadawhere, in dmogt dl of the provinces,

harvest levels are below AAC.

4 The Depatment aso found that administered saes significantly distorted private prices in Quebec,

4 For clarity, the Department may want to strike "private’ from this paragraph.

a4 During the POI, BC harvested at 94.8% of AAC (al timber) (BCQR at Exh. BC-S-1, Att. E-
1), Quebec at 90.9% of AAC (softwood timber) (QCQR at Exh. QC-S-1 and QC-S-43),
Ontario harvested 92.4% of AAC (softwood timber) (ON-Stats-1 and ON-TNR-5). Of the
magor provinces, only Albertamet or exceeded AAC, harvesting at 112.6% of AAC
(softwood timber) (AB-S-64, amended thls. 1 and 16).
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based on careful examination of gpplicable economic theory and record evidence. Id. at 58-60. While
these findings directly pertain to interna private markets, the reasoning applies with equd force to
interna competitive segments. As the Department found, independent private sellers (seeking to
maximize revenue) were unable to overcome the dominant force of administratively-priced government
sdes. |d. a 59 and 98. There should be even greater concern for governments  "competitive”" sales.

A province must demondtrate that prices in the reference market are not effectively dictated by
the administered segment. Thisis particularly a concern if the Size of the competitive market is
comparatively smdl. Ability to use administered volumes to manipulate the competitive price is but one
part of the necessary inquiry.

Bariers to Entry and Exit

The draft Policy Bulletin so focuses on whether there are entry and exit barriersin the
reference market. The Codition agrees that express barriers such as nationdity requirements, mill

ownership rules or log trade restrictions distort the market. Draft Policy Bulletin, 68 Fed. Reg. at

37,459. The Department should aso examine whether there are barriersto entry or exit in the
provincia timber market as awhole and whether rules require participation in the reference market.
Asadmog al Crown timber is dready dlocated in long-term tenure arrangements, mgor
barriers to entry are built into existing systems, even if legd rulesthat redtrict trandferability are
removed. Large, integrated operations dominate provincid harvesting and processing in dl provinces.
For this reason, exigtent provincid systems have been criticized for their faillure to foster participation by
smaller stakeholders, indigenous peoples and vaue-added processors. Without substantia tenure

takeback, access will remain in the hands of afew integrated processors. The Department should
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examine whether provincia reforms generate new entrants to the market asawhole. The "entry”
barrier inquiry must include the distribution of provincid tenure,

Provinces should structure markets so as to ensure participation by tenureholders, not merely
refrain from barring them from competition. Tenureholders have numerous incentives to refrain from
competing for reference market timber, e.q., to keep administered prices low and recover fixed costs

from tenures.
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Safeguards Againg Collusive Behavior

The draft Policy Bulletin proposes to examine whether provinces have established safeguards
againg collusive behavior. The Codlition agrees that provinces should develop and implement rulesto
ensure that timber markets are free from colluson. Previous provincid timber auction sysems were
reportedly characterized by widespread anticompetitive behavior.

4 The concentration of provincia administered timber in the hands of rdatively few large producers
creates the danger of coordinated action. Particularly in remote areas, large tenureholders can be
expected to atempt to divide markets for mutua benefit. A commercialy reasonable reservetion price

will aso provide some protection againgt coordinated underbidding.

46

® "The More Things Change" a 6. ("Intimidation and collusion were common auction strategies.
One anecdote was told of alarge contractor who went around the auction with a pocket full of
envelopes. Every time he handed one out, the recipient left the room. By the time the bidding
garted, he was the only serious bidder left.").

46 A commercidly reasonable reservation price is gppropriate for al auctions sdes and mimicsthe
behavior of private timber owners, who would not sell timber without receiving a price that
exceeds the present value of any future expected timber price. G. Robinson Gregory,
Resource Economics for Foresters 199 (1987).
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1.B.2 Transparency

Summary of Comment

A final Policy Bulletin should direct provinces to apply market-generated costsin
adjustments wherever possible and update adjustments on a regular basis. The system must be
transparent and verifiable.

Comment

Asthe draft Policy Bulletin recognizes, "transparency is akey feature" of markets. Draft Policy
Bulletin, 68 Fed. Reg. at 37,459. The Department must ensure that provincia reforms are open and
known to al participants for several reasons. Provincid timber systems have entrenched non-market
features. Equaly asimportant, Canadian lumber companies have along-standing history of
manipulating these administered systems to their advantage.

The Vancouver Log Market ("VLM") is one example of the fallure of previous "market”
mechanismsin BC. Numerous authoritative andysts have concluded that the VLM does not function
as atrue market but is characterized by "backroom” deds by asmall number of integrated operators.
47 Transactions are largely structured as log "swaps' without a cash price.

48 Even if other entrants could open up backroom dealings, the VLM currently generates insufficient

public information about market values and conditions.

a7 E.g., Pearse, "Crisis and Opportunity" a 24 ("Five large companies account for most of the
sdes, three of them for the mgjority of purchases.); Letter from Northwest Ecosystem Alliance
to Secretary Donald L. Evans, Case No. C-122-839 (Jan. 5, 2002).

8 1d. ("Most transactions are not independent purchases or sales, but trades of one type of logs
for another, enabling integrated companies to adjust their log supply to better fit their mill
requirements.”).
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49 Asthe draft Policy Bulletin indicates, Draft Policy Bulletin, 68 Fed. Reg. at 37,459, an exchange that

operates on swaps could not serve as a reference market: prices must result from a competitive
process open to al interested buyers and sdllers and generate public information about individua
transactions to foster competition in provincid log sales. Of course, smply publishing information about
exiging trades would not fix the VLM's underlying structural issues and generate "trangparency.”
Publishing dataiis only one step in making the VLM function as a competitive, trangoarent exchange.
Trangparency is particularly critica with respect to adjustments made to account for differences
in the terms of sale between transactions in the reference market and administered volumes,
Adjustments must be based on publicly available, objective and verifidble information. Draft Policy
Bulletin, 68 Fed. Reg. at 37,460. Adjustments should be limited to differencesin terms quantifiable
based on market-generated data. Otherwise cost inefficiencies built into existing systems will influence
results. For example, if an adjustment were required for harvesting codts, a province should use am's-
length harvest and haul contracts, rather than internd company datafrom industry surveys. Limiting the
overal number of adjusments will dso ensure that a close link remains between market conditions and
administered pricing as the draft Policy Bulletin recognizes. A complicated system of adjustments, such
asis gpplied in Quebec's parity system (which generates negative sumpage in some ingtances), would

be unacceptable.

50

49 Id. ({1} ndependent log producers complain that there are insufficient buyers for truly
competitive marketing and pricing.”).
0 As, the Department verified, Quebec's parity technigue generates negative val ues associated
with harvesting timber in certain tariffing zones (C$-4.42 for zone 917). Memorandum from the
(continued...)
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Conggtent with the overall dlocation of burdens in a changed circumstances review, applicant
provinces must bear the burden of demondtrating and quantifying bona fide differencesin the leve of
requirements, particularly when proposing adjustments that reduce administered ssumpage prices.
Importantly, adjustments cannot be aone-way street. Asthe draft Policy Bulletin recognizes, long-term
tenures aso confer important advantages, such as security of supply, which must be balanced againgt
their burdens, such as forest management obligations.

Adjustment data must be market-generated as existing Systems incorporate numerous
inefficiencies. For example, the Quebec system adjusts for costs associated with trangportation of
timber from the forest to the mill, thereby reducing any incentive mills have to choose the most efficient
location. Instead, the company will locate its mill to reduce other costs, such as transportation to
market (athough the Quebec system accounts for thistoo) -- in essence the provincia government

compensating its mills to offset a natural U.S. comparative advantage.

51

The Ontario system provides another example. As part of its administered sumpage fee it

(...continued)

Department of Commerce Regarding Certain Softwood Lumber Products from Canada
Veification Responses Submitted by the Government of Quebec ("QCVR") at 13 (Feb. 15,
2002). Quebec instead charges its minimum stumpage rate in this zone, C$3.53/m?. As
harvesting still occurs in these zones at the minimum rate, the adjustment mechanism necessarily
and grossy underva ues timber.

51 QCVR at 11 (discussing how Quebec's system adjjusts based on distance from forest to miill).
In fact, comparing the cogts of trangportation built into the parity technique, public costs are
much higher on a per cubic meter basis for forest-to-mill transportation, likely aresult of the
effective rembursement built into the sumpage estimation. The Quebec Wood Producers
Federation has complained about this intervention, caling such adjustments "aform of subsidy."
Report on Bill 136 at 19, Petition Exh. IV F-16.
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currently incorporates apartia resdua vaue charge. That charge is based on inflated coststhat: 1) are
determined by an industry survey (known to be for the purpose of setting the Sumpage adjustment);

52 2) incorporate a mandatory 20% profit alowance;

53 and 3) result in a province-wide average adjustment (rather than a marginal-cost based ability-to-pay
assessment as would occur in a market).

> Further, as Canadian producers recognized, mandates such as appurtenancy, minimum harvest rules
and mill closure restrictions imposed additiona costs.

> |t would be highly ingppropriate for any province to make adjustments based on cost datainflated
by these restrictions. An gppraisd method that deducts inefficient cogts results in undervauation; "the

actud vaue of agtand of timber is not related to cost inefficiencies in the indudtry that harvestsit.”

56

Adjustments may aso generate unintended incentives. By adjusting for fixed costs associated
with forest management obligations, systems could encourage producers to harvest from tenures rather
than participate in reference markets. This problem aso reflects the need for provinces contemplating

newly cregted interna reference markets to dlocate sufficient volumes to administered sales so that no

52 This methodology crestesincentives to inflate costs. "A Results Based Forest and Range
Practices Regime for British Columbia," Submisson from the Sierra Club of British Columbia at
2 (June 2002) (KPMG cogt study in BC flawed based on survey of companies that knew the
government could use the results to lower ssumpage charges).

53 5 ONQR at Exh. ON-S-3.

4 In a competitive market, the most efficient producer would pay the good's margina value,
which would become its market price. E.g., Peter H. Pearse, Introduction to Forestry
Economics 31, 45-46 (1990).

s E.g., "Coastad Competitive Reform" at 14 (ending appurtenancy will lower costs).

56 "The Future Use and Vaue of the British Columbia Forests' British Columbia Forest Resource
Commission a 6 (Mar. 1992) (emphasis origind).
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tenureholder will be able to withdraw from auctions completely, asis discussed above.
Whatever limited adjustments are necessary should be updated on a quarterly basis. Changes
in market conditions should be accounted for in administered pricing systems. Further, provinces

should endeavor to minimize lag in adjustment data wherever possible.
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[I.A Auctions

Summary of Comment

Afinal Policy Bulletin should indicate that the Department will closely examine rules
governing tenure transfers. The Department should examine supply conditionsin a province
over time, including distortions that could result from present supply allocation decisions. The
Department should clarify that it will examine the overall share of volume purchased as well as
the number of market participants and will primarily focus on purchases in the reference
market; the example should also clarify how Province A proposes to "reinforce” log markets.

Comment

First, Province A proposes to make "its tenures fredly divisble and transferable.”

" The Codlition supports this proposed reform, in principle. Still, the Department should inquire
further into how tenure transfers would be structured. Some "restrictions’ on tenure transfer in
provinces actudly were designed to increase diversity in timber dlocation. For example, prior rulesin
BC provided for transfer with government consent, subject to a 5% volume takeback. This provison,
while a"regtriction” on trandfer, dlowed the province to redlocate volumes to new entrants,
communities and indigenous peoples, which had pro-competitive impact. Mantaining the 5% tenure

takeback rule would be consgtent with policy reform goas and encourage progressive liberdization.

57 Draft Policy Bulletin, 68 Fed. Reg. a 37,460. The Codlition's general comments with respect
to the necessary sze of the reference market, rules to require participation by tenureholders,
barriers to entry and the need for subgtantia easing of minimum processing requirements and
other mandates apply with equd force to the examples. These comments are not repested
here.
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Of course, the rule could be gpplied only to remaining administered volumes.

In addition, the Department should clarify how tenure sdes should be structured, particularly
treatment of proceeds from these sdles. If the existing tenureholder keeps the profit, it would, in effect,
be recelving a new subsidy equa to the cash vaue of the benefits associated with long-term tenure.
Mechanisms should be devel oped to encourage tenure transfers that do not result in massive new
subsidies.

The draft Policy Bulletin includes a commitment not to manage harvestsin away that artificidly

expands supply. Draft Policy Bulldin, 68 Fed. Reg. 37,460. The Codlition supports this requirement.

The Department should require gpplicant provinces to provide full and complete data on timber supply
inthe CCR process. Supply distortions could influence competitive markets (particularly smdll,
competitive markets) over time. If a Province alocates additiona volumes to tenures, even before the
creation of competitive markets, this could reduce the need of tenureholders to participate in the
reference markets and artificidly reduce demand for competitive timber. Alternatively, if aprovince
alocates subgtantial volumes to the reference market itsalf, without commensurate tenure take-back, it
could drive prices below what would obtain in a market-driven equilibrium. The Department should
examine whether dlocations result in harvest levels above long-term AAC. Asagenera mdtter, no
system which permits long-term harvests above AAC should be permissible.

The Department should ensure that competitive markets dso include a commercialy reasonable

reservation price.
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%8 |f the value of astand to aharvester is below the reservation price, the economically margina timber
will not be harvested, as would occur in a competitive market. Reservation prices dso help to ensure
environmentaly-damaging over-harvesting does not occur. 1n measuring whether provincia reforms
generate adequate remuneration, the Department should examine both the demand and supply portions
of the equation.

Province A has committed to "locate its auctions in amanner best designed to maximize
participation and competition for the fiber." 1d. Onekey concern must be sdection of timber for
auction. Auction timber must generate arepresentative sampleif it is used to vaue remaning
adminigered volumes. The Department must examine the process through which benchmark timber is
selected. When benchmark timber is crested through tenure takeback, licensees will seek to relinquish
reaivey lower quaity volumes wherever possble, to keep higher qudity wood for processng. This
could create agtuation in which lower quality timber prices would be used to set the price for reatively
higher qudity timber (as was done in the BC "grade-setting” scandd). Alternatively, tenureholders
could propose takeback volumes located in relatively less accessible areas of thelr existing tenures, so
as to reduce the potentia demand for these volumes. Province A will have to document an gppropriate
benchmark timber selection process to ensure againg these distortions.

In Province A, tenure reforms would "result in the need for dl, or virtudly dl, market
participants to, obtain asignificant share of ther fiber from the reference market or competitive log

markets on an ongoing bass™ 1d. Thisobligation could help to ensure adequate competition, athough

58 BC's C$0.25 per cubic meter cannot quaify as a commercidly reasonable reservation price.
Provinces must devel op species-specific reservation prices or utilize USFS reservation prices.
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it requires clarification in key respects.

Firg, this practice could have little or no actual impact because it focuses on the number of
participants rather than the volume of timber. The mgor provinces dl have hundreds of tenureholders,
but the vast mgority harvest only avery smdl volume each year. If 480 smdl operators bid in the
market, yet the 20 large tenurehol ders accounting for 80% or more of harvest do not participate, the
rule would be meaningless. Absent arequirement that dl participants receive a substantid share of their
fiber competitively, the Department must focus on both number and distribution of participants to
ensure that large tenureholders also face this requirement.

Second, to the extent that participants satisfy this pledge by sourcing from competitive log
markets rather than reference markets, the benefits from the participation rule would be limited to
incorporating competitive Sgnasinto its cost curve. Participation in alog market does not ensure that
there is adequate demand in the reference market itsdlf. In evauating this commitment, the Department
should focus primarily on whether manufacturers obtain a sgnificant share of supply from the reference
market.

Province A will so encourage "the operation of log markets within the province on the basis of
price rather than fiber swaps.” 1d. Itisnot clear what Province A proposes -- to ban log trades? To
require sales be made on a cash basis subject to tax (and audit)? Smply to collect and publish
additiond information on log transactions? The Department should darify what this commitment
addresses. Additiond reforms may be necessary for these markets to begin to function asa
competitive fiber exchange, conddering non-competitive practices in existing markets, including

domination by afew large suppliers.
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While any CCR would require detailed testing and evauation as the draft Bulletin indicates, id.
a 37,462, theinitid package of reforms proposed by BC gppears insufficient to satisfy the legal
gandard for revocation. Although testing of the system will provide a more definitive answer, BC may
need to develop additiond competitive mechanismsto satisfy its burden. Weincludejust afew
examples of the gpparent limitations of proposed reforms.

Firg, the volume of tenure takeback is likely insufficient to creste adequate competition.
9 About haf of the very small volume proposed to be removed from tenures would be sold
competitively; the remaining volume would gpparently be redlocated to community forests and
indigenous peoples. Volume that is not sold through direct competition cannot count. Cregtive
accounting by the Ministry of Forests suggests that the province recognizes that the actua volume
alocated to competitive sdesisinsufficient.

60

It has dso been reported that BC will permit tenureholders to assign harvesting rights as long as

59 While BC has stated plans to takeback about 20% of volume from mgjor tenureholders, the
actud volumeinvolved is somewha smaler. The first 200,000 n?* for each tenureholder is
exempt from takeback, making the actua volume closer to 16%. The number gppearsto be an
arbitrary figure. The takeback volume necessary to result in market competition should be
assessed on aregiona basis, given local conditions. Further, the province has not yet
implemented any tenure takebacks. Given controversy over proposed compensation, BC may
actudly implement amuch smdler plan. Bill 28 "Forestry Revitdization Act" § 2 (March
2003) available online a

http://mww.legis.gov.bc.cal37th4th/3rd_read/gov28-3.htm#section2 (harvesting rights reduced); see

aso Testimony of Hon. Michael de Jong at 5682 (takeback exempts the first 200,000 m? of wood).

60 E.g., "Timber Redllocation Creates Opportunities for Entrepreneurs,” B.C. Ministry of Forests
(Mar. 26, 2003), available online at http://mww.for.gov.bc.calmof/plan/timberred | ocation.htm
(the program will result in up to 45 percent of timber available for indigenous peoples, new
entrepreneurs, etc., combines al takeback volumes with existing auctions).
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the tenureholder maintains respongbility for forest management obligations. If atenureholder were able
to assgn harvest for apremium over cogts, this profit could congtitute evidence of an additiond subsidy.
It would aso tend to demonstrate a problem with elther the prices generated in the reference market or
how those prices were trandated to the administered sdles. No mechanism exists to capture this
"market vaue' for future benchmarking. The Department would have to examine rules that dlow
tenureholders to attach conditions such as right of first refusal to see whether they dlow licenseesto fix
prices.

Findly, current proposals to compensate for tenure takeback are deeply disturbing and appear
amply to be additiona, actionable subsidies. The Department would have to account for such new
subsdiesin the CCR process. They could ultimately sabotage policy reforms that might otherwise
qudify for revocation. In principle, tenureholders could be compensated for the un-depreciated value
of capitd improvements made on areas subject to takeback. BC has publicly relied on thisrationde to
justify compensation, but the plan as announced was not so limited.
®1 Further, the BC government has claimed that such compensation is required by law but relevant
authority indicates that cash payments are not necessary.

%2 BC Forest Minister De Jong said that payment "is the right thing to do," rather than alegd condtraint.

61 E.q., Testimony of Hon. Michael de Jong at 5682 (discussing investments made by licensees).

62 Forestry Revitdization Plan at 10-11. Expropriation by statute does not require compensation.
NRDC Comments at 10, dting British Columbiav. Tener, {1985} 3 W.W.R. 673, 681
(S.C.C) ("Where expropriation or injurious affection is authorized by statute the right to
compensation must be found in the gatute.). Companies could dso Smply agree not to pursue
these rights to ensure a successful CCR.
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% Ingtead, the remova of mandates or other in-kind compensation could suffice, as Weyerhaeuser

proposed.

64

The plan "set{s} asde one-time funding of $200 million" ($Can) for compensation, which has

been estimated at C$24 for each cubic meter of takeback.

% | egidation does not cap the value and the final amount could be subject to arbitration.

% Certain BC tenureholders have aready announced plans to seek additional amounts, with tenure

values estimated at C$75-C$100/nT.

7 The Department should examine this issue carefully in any CCR.

63

65
66
67

Testimony of Hon. Michadl de Jong at 5682. As one industry source stated, "It's important to
remember that most of the timber in B.C. is Crown timber . . . which makes me wonder why
we are buying back something we dready own." "The More Things Change" a 1.

"Coastdl Comptitive Reform” at 10.

"Forediry Revitdization Plan” at 11.

Forestry Revitdization Act § 6 (appropriation for compensation).

E.q., Greenwood, "Doman may sue'; Gordon Hamilton, "Too many treesfor stock investors:
Not enough detailsin B.C. forest policy announcement to help or hurt firms market vaue,”
Vancouver Sun, April 2, 2003, at D6; Vaughn Pamer, "Economic thorns lurk in timber
regulations” Vancouver Sun, April 1, 2003, at A16.
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[1.B. Comparison with Prices Established in Markets in Other Jurisdictions.

Summary of Comment

A final Policy Bulletin should direct Province B to provide a comprehensive explanation
with compl ete supporting data of its price transmission mechanism and all accompanying
adjustments. Province B should utilize market-generated cost data for adjustments. A final
Policy Bulletin should provide additional explanation asto Province B's commitments pertaining
to its private market.

Comment

The principa issue with respect to Province B is whether the province can "establish the validity
of the mechanism or caculaion it usesin trandating the prices from the adjacent jurisdiction to Province

B'sharvest." Dreft Pdlicy Bulletin, 68 Fed. Reg. at 37,462. The mechanism "must be transparent in

the sensethat it is publicly available and that the potentid adjustments are known and appropriate to the
task." 1d. Consgent with the Department's guidelines on adjustments, the mechanism must be fully
and economicaly justified and maintain a close and accurate link between market-determined and
adminigtered prices. 1d.

The Department must ensure that Province B provides a comprehensive explanation with
complete supporting data of its price tranamisson mechanism and dl adjusments. This explanation
should detail how the mechanism or caculation was developed. Oneissue likely to require particular
atention is sdlection and weighting of benchmark jurisdictions. In addition, Province B must show the
vdidity of each adjusment. The Department must carefully examine any cdlaimed quality adjustment.

Adjustments must be based on market-determined costs. The Department should ensure that
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Province B does not attempt to default to pricing or cost structures aready employed in its timber
pricing systems, particularly to the extent these adjustments rely on residud-vaue type adjustments.
Further, the issue of cost incentives must be consdered. Fundamentdly, the default principle must be,
congstent with the alocations of burdensin any CCR proceeding, that an adjustment is not acceptable
unless based on transparent, verifiable market-based cost data and has been fully justified.

The Caodition urges the Department to evauate the rules by which the province provides for
divighility and transfer of tenure. Aswith Province A, thisissue cutsin multiple directions. redtrictions
cregte barriers to entry, but unconditiondly alowing saes could increase subsidies.

Findly, the Department should clarify what is meant by the condition, "Province B reinforces
the operation of the private market for sanding timber within the province through the changesin
conditions gpplicable to tenures on provincid lands” 1d. a 37,461. The explanation isaso unclear, "It
aso ensures that a greater volume of timber or logs will enter the private market for fiber within the

province" 1d.
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[I. Changed Circumstances Reviews Burden & Testing

Summary of Comment

The Department should maintain clear instructions asto required data and the
evidentiary burden that must be satisfied. Further, a final Policy Bulletin should include pass-
back, timing and snap-back commitments.

Comment

To achieve revocation, a province must demongtrate thet its system no longer provides a
countervailable subsidy within the meaning of the law. Thus, the province bears adua burden: firg, to
present sufficient evidence to show circumstances warrant initiation of the CCR and second, to

persuade the Department that these circumstances warrant revocation of the order.

% Congressintended this process to be available on alimited basis.

% A CCR does not begin from a"clean date" but, rather, starts from the prior finding of subsidization.

70

A province may submit arequest for a CCR at any time even though the statute discourages the

68 AG der Dillinger Hilttenwerke v. United States, 193 F. Supp. 2d 1339, 1347 (Ct. Int'l Trade
2002);_Eveready Battery Co. v. United States, 77 F. Supp. 2d 1327, 1329 (Ct. Int'l Trade
1999); Avedta, 689 F. Supp. at 1181 (Ct. Int'l Trade 1988) ("{ T} he party seeking revocation
bearstheinitia burden of showing the existence of such circumstances.”).

69 Jia Farn Manuf. Co. v. Secretary of Commerce, 817 F. Supp. 969, 974 (Ct. Int'l Trade 1993);
Avedta, 689 F. Supp. at 1182.

7 Avesta, 689 F. Supp. at 1182.
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Department from undertaking a CCR within two years of the fina determination. 19 U.S.C.

8 1675(b)(4). Whenever aprovince applies, it must demonstrate and document the implemented
reforms. Accordingly, we support the requirement in the draft Bulletin that the Department would only
initiste a CCR if the gpplicant province provides detailed information satisfying each of the listed
evidentiary requirements. If the Department declinesto initiate areview, it should provide the applicant
province with awritten explanation of what additional materia would be required.

Asthe detailed list of materidsin section I11.B of the draft implies, an gpplicant province must
have adequate documentation to show the resultant market outcomes, including timber price
equilibration. Thisligt, inand of itsdf, urges caution: provinces must develop and assemble adequate
data The Codlition supportsthe list of materia included in this part. The focus on the reference
market, the means to transfer prices from the reference market to the administered harvest and
evidence pertaining to pre- and post-reform stumpage charges are needed. Evidence that establishes
how the reformed stumpage prices relate to prices in other open and competitive markets for smilar
timber salesisdso criticd. Only by providing detailed, empirica evidence that document the operation
of the policy reforms can a province demondrate that its new system operates in redity asit purportsto
do on paper. Given the Canadian industry's demongtrated history of gaming rules, comprehensive data
must be provided.

1 To ensure that countervailable practices have ended, the Department must examine subsidy

n E.q., Ken Drushka, "Market forces a better driver than bureaucrats,” The Interior News (Feb.
12, 2003) ("If they are good at nothing ese, Canadian forest companies are masters of fiddling
adminidrative sysems.”).
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programs, regulatory cost reductions and the failure to enforce provisons, such as environmental laws.
72

The Codlition aso supports the evidentiary standard detailed in paragraph 111.C. A CCRisa
legd process, established by statute and governed by the Department's regulations. 19 U.S.C.
8 1675(b) and 19 C.F.R. 8§ 351.216 (2003). The datute specifies that arequest must "show{ }
changed circumstances sufficient to warrant areview of such determination.” 19 U.S.C. § 1675(b)(2).
Asthe draft Bulletin indicates, the "burden is on the province to establish that those circumstances have
changed such that revocation of the order with respect to the province iswarranted." Draft Policy
Bulletin, 68 Fed. Reg. a 37,462. This burden extends to both the policy prescriptions of Part | and the
gpecific example chosen under Part 1. The combination of the evidentiary standard and content of
request make clear that the evidentiary burden on the gpplicant province is quite high and will be
subject to rigorous testing by the Department in the changed circumstances process. Certain provinces
may find it difficult to satisfy this burden even with repect to basic data underlying their current

systems.

73

2 For example, the Canadian government has failed to enforce requirements of its environmenta
protection laws, such as the Federd Fisheries Act, with respect to the timber industry.
Testimony of Defenders of Wildlifeat 3 (Feb. 13, 2002).

& For example, press reports indicate that Quebec does not even know the actua volume of
timber harvest. Louis-Gilles Francoeur, "The Fox Is Counting the Chickens," Le Devoir
(Monterd), Dec. 7, 2002), at A1; Perry J. Greenbaum, "Clear-cutting seen as economic issue,”
Canada.com (Jan. 25, 2003) ("Quebec's Natural Resources Department has no idea how
many trees are being cut in the forestry sector. Asaresult, the minidiry is not able to determine
if dlowable annual-cut caculations are over-evauated, and consequently, if there is overcutting
of timber in public forests."); Kevin Dougherty, "Province has no clue how many trees are cut,”

(continued...)
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Revocation should also be subject to severd commitments. First, the applicant province must
agree to maintain reforms for areasonable period of time. Second, the province must agree not to
"pass-back” increased revenues or otherwise increase subgdies to the industry; this commitment should
extend to operating regulations, such as forest practices codes.

" Theforma revocation should provide for a set provisiona period, during which the order would
sngpback in the event of demondtrated circumvention of commitments. These requirements are
necessary to achieve results consstent with the Department's practice governing revocation.

> A find Policy Bulletin should aso encourage provinces to implement reforms using a principle of
progressive liberdization. Provinces should commit to increase the percentage of competitive sdes
over time and establish periodic review of any retained policies that may impede the exercise of market
resources.

Findly, the Codition notes that revocation of the order with respect to companies located in an

(...continued)

The Gazette (Montred) (Dec. 2, 2002). These reports suggest that the actua per-cubic-meter
stumpage payment collected during the period of investigation by Quebec may have been far
less than what the Department examined -- and the subsidy far higher. A province would need
to provide accurate data on amount harvested and charges collected to show subsidies have
ended. 68 Fed. Reg. at 37,462.

“ The U.S.-Canada Softwood Lumber Agreement included this requirement. Art. VII, 112, 3
(1996).

& 19 C.F.R. § 351.222(c)(3)(i) provides that in considering partia revocation of a countervailing
duty order, the Department examines whether the company agrees in writing to the immediate
reinstatement of the order if the Department finds that the company received new subsidies
after revocation. The Department explained, "The underlying assumption behind arevocation
based on the absence of . . . countervailable subsidization is that a respondent, by engaging in
fair trade for a specified period of time, has demongrated that it will not resume its unfair trade
practice following the revocation of an order.” Antidumping Duties; Countervailing Duties, 62
Fed. Reg. 27,296, 27,326 (Dep't Comm. May 19, 1997) (find rule).
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individua province would present a highly unusud (perhaps unique) circumstance under the satute. If
anindividua province applies for revocation, the Department should issue a proposed methodology for
comment, including a proposed mechanism for the revocation and discussion of proposed measuresto
ensure proper enforcement of the amended order. Thiswould alow interested parties an opportunity
to comment and the Department to develop a robust mechanism that could be implemented as soon as

the applicant province cleared the CCR process.
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