8.10 SECTION 8(i) SETTLEMENTS
8.10.1 Generally
Section 8(i) of the LHWCA provides:

(1) Whenever the parties to any claim for compensation under
this Act, including survivors benefits, agree to a settlement, the
deputy commissioned or administrative law judge shall approve
the settlement within thirty days unless it is found to be
inadequate or procured by duress. Such settlement may include
future medical benefits if the parties so agree. No. liability of any
employer, carrier, or both for medical, disability, or death
benefits shall be discharged unless the application for settlement
is approved by the deputy commissioner or administrative law
judge. If the parties to the settlement are represented by counsel,
then agreements shall be deemed approved unless specifically
disapproved within thirty days after submission for approval.

(2) If the deputy commissioner disapproves an application for
settlement under paragraph (1), the deputy commissioner shall
issue a written statement within thirty days containing the
reasons for disapproval. Any party to the settlement may request
a hearing before an administrative law judge in the manner
prescribed by this Act. Following such hearing, the
administrative law judge shall enter an order approving or
rejecting the settlement.

(3) A settlement approved under this section shall discharge the
liability of the employer or carrier, or both. Settlements may be
agreed upon at any stage of the proceeding including after entry
of a final compensation order.

(4) The special fund shall not be liable for reimbursement of any
sums paid or payable to an employee or any beneficiary under
such settlement, or otherwise voluntarily paid prior to such
settlement by the employer or carrier, or both.

33 U.S.C. § 8(i).

[ED. NOTE: The settlement of the underlying claims for the injured worker and a widow are
separate. See, Abercrumbia v. Chaparral Stevedores, 22 BRBS 18 (1988) aff’d on recon. 22 BRBS
18 (1989) (A worker’s claim for disability benefits and a survivor’s claim for death benefits involve
two separate and distinct rights.) ;_Hampton Roads Stevedoring Corp. v. O ’Hearne, 184 F.2d 76,
79 (4™ Cir. 1950) (“When death occurs, a new cause of action arises.”); International Mercantile
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Marine Co. v. Lowe, 93 F. 2d 663, 664 (2d. Cir. 1938), cert. denied, 304 U.S. 565 (1938). See also
Travelers Ins. Co. v. Toner, 190 F.2d 30 (D.C. Cir. 1951), cert. denied, 342 U.S. 826 (1951).]

The 1984 Amendmentsto the LHWCA compl etely reshaped the framework of Section 8(i).
Thesemodificaionswere, inpart, given retroactive effect to cases pending onthe dateof enactment.
Other subsections (e.g., Section 8(i)(4)) did not effect cases then pending but, rather, applied only
tofuture cases. Asaresult, the LHWCA asit currently readswill apply to the vast mgjority of cases
to be reviewed by the Office of Administrative Law Judges. Therefore, the discussion presented
below will focus on the post-1984 LHWCA, regulations, and jurisprudence. See Oceanic Butler,
Inc.v. Nordahl, 842 F.2d 773, 776-77 n.3, 21 BRBS 33 (CRT) (5th Cir. 1988), for acomprehensive
review of the legidative development of Section 8(i).

Section 8(i) allows for the disposal of clams vis-avis settlement agreement. The
employer/carrier's liability will not be discharged unless the settlement agreement is gpproved by a
district director or an administrative law judge. Such approval must be granted within 30 daysfrom
the date of submission, unless the agreement was procured through duress or is found to be
inadequate. If the parties are represented by counsel, the settlement agreement will be deemed
automatically approved if no action is taken after 30 days.

If adistrict director disapproves the settlement, any party may request a hearing before a
judge. The ALJshall then issue an order approving or rejecting the settlement. When one district
director disapproves a Section 8(i) settlement, a second district director iswithout authority torule
on the same settlement agreement, pursuant to 20 C.F.R.. § 702.242. ToweV. Ingalls Shipbuilding,
Inc., 34 BRBS 102 (2000).

An approved settlement agreement discharges the liability of the employer/carier. A
settlement may be reached at any time, including after the entry of afinal compensation order.

The Specia Fund will not be liable for any portion of the settlement agreement reached
between the claimant (or his dependents) and the employer/carrier. Nor will the Special Fund be
liable for any voluntary payments by the employer/carrier prior to the settlement agreement.

Wherethe administrativelaw judgeissuesacompensation order under the LHWCA ratifying
a settlement agreement, a"formal award" should be deemed to have been made and therefore the
injured party can no longer bring a Jones Act suit for the same injuries. Sharp v. Johnson Bros.
Corp., 26 BRBS 59 (CRT) (5th Cir. 1992). But see Topic 1.4.6 “Jurisdictional Estoppel”.

8.10.2 Persons Authorized

A claimant may only settle those claimsin existence at the time of theagreement. Thus, the
agreement may not preclude all future claims if the claims contemplated by the agreement are not
vested in the claimant at the time of settlement. 20 C.F.R. § 702.241(g). See Cortner v. Chevron
International Oil Co., Inc., 22 BRBS 218 (1980); see generally Abercrumbia v. Chaparral
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Stevedores, 22 BRBS 18 (1988), order on recon., 22 BRBS 18.4 (1989); In reviewing a proposed
settlement agreement, the district director or administrative law judge must be cognizant of loosely
worded, broad terms covering settlement of future claims.

A Section 8(i) settlement does not cover an injury not specifically enumerated, even if the
agreement includes language designed to encompass future claims. Clark v. Newport News
Shipbuilding and Dry Dock Co., 33 BRBS 121 (1999).

In Dickinsonv. ADDSCO, 28 BRBS 84, (1994), however, the Board stated:

Contrary to the Director's contention, the discharge of employer's
potential liability for death benefits contained in the settlement
agreement does not warrant the invalidation of the entire settlement
agreement. The settlement agreement asawholeclearly indicatesthe
parties intention to settle the claim for a 15 percent binaural hearing
lossin existence. Under these circumstances, we conclude that the
administrative law judge's approval of the settlement islimited to the
hearing loss claim before him.

In a footnote, the Board went on to explain that in a response brief the employer had
conceded that the referenceto death benefits contained in the settlement agreement was inadvertent
and unintended, and that the parties, in accordance with Section 20 C.F.R. § 702.241(g) of the
regulations, sought only to release claimsrelated to the claimant's occupational hearing impairment
and did not contemplate releasing a claim not yet in existence. Id.

The settlement of arelated non-longshore action will not bar alater claim brought under the
LHWCA, unlessthe settlement meetstherequirementsof Section 8(i). Ryanv. AlaskaConstructors,
24 BRBS 65 (1990) (claimant'sclaim under LHWCA was not barred by a previous settlement of a
Jones Act claim entered into with his employer, involving the same injury); see also Harms v.
Stevedoring Servs. of America, 25 BRBS 375 (1992).

Thereverse, however, isnot true. Where aplaintiff pursued a Jones Act claim after having
reached a settlement under the LHWCA for the sameinjuries, theFifth Circuit affirmed thedistrict
court's decision that the entry of an order by the judge constituted a finding that the injuries were
compensable under the LHWCA. Sharp v. Johnson Bros. Corp., 973 F.2d 423, 26 BRBS 59 (CRT)
(5th Cir. 1992), cert. denied, 508 U.S. 907 (1993). The Fifth Circuit found that where the judge
Issues acompensation order under the LHWCA ratifying a settlement agreement, a"formal award"
should be deemed to have been made, and the injured party no longer may bring a Jones Act claim.
See Southwest Marine v. Gizoni, 502 U.S. 81, 26 BRBS 44 (CRT) (1991). By seeking and
acquiescing to thefindings, the Fifth Circuit found that the plaintiff was collaterally estopped from
contesting LHWCA coverage. TheNinth Circuit position, however, isat variance. SeeTopic 1.4.6
“Jurisdictional Estoppel.”
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[ED. NOTE: Query: In light of Sharp and Ryan will the day come when a settlement of a Jones Act
claim will bar a claim under the LHWCA? The answer to this question may well depend on the
specific factual situation as well as the specifics of the settlement language.|

A death benefits claim shall be treated separately from the settlement of a compensation
claim. Evenwhere the claimant dies prior to the approval of the Section 8(i) settlement agreement,
theclaimsare addressed independently. Nordahl, 842 F.2d & 786 (clamant'swidow'sdeath benefits
claimwascompletely separatefrom the settlement and resol ution of her husband's disability benefits
case, and the settlement of the disability case had no bearing on the outcome of her death benefits
claim).

The Fifth Circuit asserted in Nordahl that the amount received in a disability claim
settlement will not be deducted from any death benefits clam that may be awarded later. Id.
Further, as of 1987 (the effective date of the applicable regulaions), "no compromise of death
benefits can beincluded in asettlement of disability claimsunlessthey too have vested in the spouse
asaresult of death of the uncompensated disability claimant.” I1d. (citing 20 C.F.R. § 702.241(g)).
Section 702.241(qg) of theregulations"explicitly prohibits settlement or compromise of theright to
death benefits before it arises, i.e., before the death of the injured worker." 1d. See 20 C.F.R. §
702.241(Q).

In Estate of Moreno v. John Bludworth Marine, 26 BRBS 42 (ALJ) (1992) the judge found
that a settlement will be deemed "inadequate”" and procured by misrepresentation of a material fact
wherein the fact that the employee istermindly ill is withheld from the employer/carrier.

The Board has held that a death benefits claim is distinguishable from a disability benefits
claim. Cortner v. Chevron Int'l Qil Co., Inc., 22 BRBS 218, 220 (1989) (claimant's spouse couldfile
a death benefits claim even though she signed her husband's settlement agreement). The Board
explained that

[d]uring the employee's lifetime, [the spouse] has no right to file a
claim for benefits and the satute does not authorize a person who is
not a party to a disability claim to settle any potential or future
survivor's claims. The amendments to Section 8(i) allow for the
settlement of actual claims for benefits brought by survivors
following the death of the employee. It isnot until death occurs that
the right to benefits arises and the potential beneficiaries are
identified.

Id.
Further, 20 C.F.R. § 702.241(g) complements this provision of Section 8(i) in that "it

implicitly states what isimplicit in the statute--that settlement of a claim is limited to the rights of
the parties and to claims then in existence.”" Id. (quotation omitted). Since a dependent does not
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possessavested right until death occurs, the settlement of adisability benefits claim by the claimant
will not bar a subsequent death benefits claim.

Smilarly, aSection 8(i) settlement cannot rel easethe empl oyer/carrier from potentid liability
for claimsnot yet in existence. Language completely releasing and discharging theemployer/carrier
from "all demands, actions, claims or rights to compensation which the claimant now has, or which
may hereafter accrue” isimpermissible and will not be approved. Lloyd v. Eller & Co., BRB No.
91-1370 (unpublished) (July 27, 1992) (emphasis added).

8.10.2(a) Jurisdiction over Settlement proceedings

Settlements are properly under the jurisdiction of both the district directors and the Office
of Administrative Law Judges. Their jurisdictional grant flowsfrom the Administrative Procedure
Act which providesthat “The agency shall giveinterested parties opportunity for...the submission
and consideration of facts, argument, offers of settlement...” Clefstad v. Perini North River
Associates, 9 BRBS 217,221 (1978); 5 U.S.C. 8554(c)(1); 5 U.S.C. 8556(c)(6).

Thejurisdiction to hear and approve settlement offers in not concurrent in both offices. It
initially rests with the district directors duringthe informal, pre-hearing, period. During thisperiod
thedistrict directoriswearing an administrative* hat” under whichthedistrict director’ sjobincludes
approval or disapproval of settlements. Clefstad, 9BRBSat 221. Oncethe case hasbeentransferred
to the Office of the Administrative Law Judges (OALJ) the district director’ sjurisdiction ends and
solejurisdiction resides with the OALJ. Id. However, “[w]here acaseis pending before the ALJ
but not set for a hearing, the parties may request the case be remanded to the district director for
consideration of the settlement.” 20 C.F.R. §702.241(c). The Fifth Circuit hasmadeit clear in the
dictato Boonell that theauthority to act pursuant to aclaimtransfersto the administrativelaw judge
oncethereisarequest for a hearing submitted to the district director. Ingalls Shipbuilding, Inc. v.
Director, OWCP[Boone], 102 F.3d 1385, 1389 (5th Cir. 1996), withdrawing 81 F.3d 561 (5th Cir.
1996), vacating and remanding, 28 BRBS 119 (1994) (Decision and Order on Recons.) (en banc)
(Brown,J., concurring); Clefstad, 9 BRBS at 222. The District Director’ s authority to act will not
be revived until such time as the claim is remanded back to his office.

8.10.3 Structure of Settlement

Accordingto 20 C.F.R. 88 702.242(a) and 702.242(b)(1), the settlement application must be
a"self-sufficient” document that can be eval uated without referenceto theadministrativefile, should
be in the form of a stipulation signed by the parties, and must contain a full description of the
settlement agreement. Asamatter of law, an oral settlement agreement of alongshore claim made
prior to the death of an employeeisnot binding on the parties. Estate of Moreno v. John Bludworth
Marine, 26 BRBS 42 (ALJ) (1992).

Specifically, the settlement application must contain:
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Q) afull description of the terms of the settlement, which shall
include the amounts to be paid to the claimant and itemized
attorney fees (if appropriate; See Topic 8.10.7, infra);

2 the reason for the settlement and any disputed issues;

(©)) the claimant's dateof birth (and any dependents' dates of birth
if appropriate);

(4) information on the claimant's ability to work, induding his
profile;

(5) acurrent medical report that fully describesan injury-re ated
impairment, as well as any unrelated conditions, and a
statement regarding maximum medica improvement;

(6) a statement explaining why the settlement amount is
considered adequate;

@) a statement itemizing past medical expenses (e.g., past 3
years), along with the need for, and forecasted cost of, future
medical expenses (if applicable) (these requirements may be
waived by the district director or judge); and

(8) information on any collateral sourceavailablefor the payment
of medical expenses.

Norton v. National Steel & Shipbuilding Co., 25 BRBS 79, 85-86 (1991); McPherson v. National
Steel & Shipbuilding Co., 24 BRBS 224, 226 (1991), rehearing en banc, 26 BRBS 71 (1992);
Lawrencev. Toledo L ake Front Docks, 21 BRBS 282, 284 (1988).

In Lawrence, the Board held that the district director'saward of alump sum payment could
not be considered a settlement because the order did "not provide for the compl ete discharge of the
employer's liability for payment of compensation, but rather state]d] that the file will be closed
‘subject to the limitations of the Act or until further Order of the [district director].™ Lawrence, 21
BRBS at 284. The parties intent was irrelevant in thisinstance. In McPherson, 24 BRBS at 227,
the Board stated that "[T]he provision that an application contain astatement justifyingits adequacy
requires specific information justifying the amount agreed to by the parties...." Failureto submit a
complete application will toll the 30-day time period for the automatic approval of the settlement.
Norton, 25 BRBS a 85-86; McPherson, 24 BRBS at 228 (a proposed settlement was not
automatically approved where the district director found it deficient 94 days after having received
the proposed settlement).
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In Nelson v. American Dredging Company, 143 F.3d 789 (3" Cir. 1998), the Third Circuit
held that the ALJwas correct in refusing to enforce a* settlement agreement” where, & most, there
was only an “agreement in principle” to settle. The circuit court found that the parties never
complied with the applicable regulations which describe in detail the procedures for, and the
necessary content of, settlement applications under the LHWCA.

The Board has held that thereis no requirement under the LHWCA that a specific statement
be made within a settlement agreement that it is made pursuant to Section 8(i). Digales v.
Bethlehem Steel Corp., 32 BRBS 79 (1998).

Evidencesubmitted for the purposeof proving different and/or additional termstothewritten
settlement agreement isinadmissible. For instance, a party may not proffer evidence regarding the
binding effect of an alleged verba agreement. Thus, the combination of the regulations and the
LHWCA make application of the parole evidence rule unnecessary. Norfolk Shipbuilding &
Drydock Corp. v. Nance, 858 F.2d 182, 186, 21 BRBS 166 (CRT) (4th Cir. 1988), cert. denied, 492
U.S. 911 (1989). InNance, the employer attempted to proffer evidence to prove that, as part of the
settlement, the claimant's employment would be terminated. (See also Topic 48(a), infra, for this
case's discussion of retaliation under Section 48(a) of the LHWCA.)

Thepartiesmay submit asettlement agreement covering solely compensation, solely medica
benefits, or both compensation and medical benefits combined. 20 C.F.R. § 702.243(d). Wherethe
parties desire to combine compensatory and medical benefits in a single settlement agreement,
disapproval of one of the provisions will nullify the entire agreement. The parties may avoid this
result by inserting aprovision in the agreement which indicates that they agree to settle each portion
independently. McPherson, 24 BRBS at 226-27 (claimant's representative signed the disability
provision of the claim but not the medical benefits provision, thus subjecting the entire agreement
to disapproval by the district director); 20 C.F.R. § 702.243(e). However, the separation clause
should be used in conjunction with a clear delineation of what amounts apply to each category.

Lump sum payments are not required. Poolev. Ingalls Shipbuilding, Inc., 27 BRBS 230
(1993).

For there to be an enforceable Section 8(i) settlement, there must be a submission and
approval of formal documents. Whenthepartiesreacha“ settlement” viafacsimile, and the claimant
dies before the parties could prepare a formal Section 8(i) gpplication, there is no enforceable
settlement. See Estate of Henry v. Coordinated Caribbean Transport, 32 BRBS 29 (1998).

8.104 Time Frame
Thedistrict director or judge has 30 daysto approveor disapprove the proposed settlement

agreement. This period is calculated from the day after receipt, unless the parties are otherwise
notified. If thelast day fallson aweekend or holiday, the next regular business day will be counted.
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20 C.F.R. §702.241(f); 20 C.F.R. § 702.243(b). If the parties arerepresented by counsel, however,
the settlement shall be deemed approved unless specifically disapproved within 30 days after receipt
of acomplete application. 20 C.F.R. § 702.243(b).

The parties may request that the case be remanded to adistrict director or ajudge whileitis
pendingat any leve (e.g., administrativelaw judge, BenefitsReview Board, circuit court) for review
of aproposed settlement. The 30-day time period begins when the caseis received by the district
director or judge. 20 C.F.R. § 702.241(c).

The 30-day time period for automatic approval of a Section 8(i) settlement agreement only
applies where both partiesare represented by "counsel" asdefined in 20 C.F.R. § 702.241(h), i.e.,
"any attorney admitted to the bar of any state, territory or the District of Columbia" Thus, aclaims
adjuster in alegal department, whose job dutiesinclude negoti ating settl ements of disputed liability,
does not qualify as "counsel” for purposes of this provision. McPherson, 24 BRBS at 227-28.

8.10.5 Approval

As part of the 1984 Amendments to Section 8(i), Congress expressly empowered
administrative law judges, in addition to district directors, to approve settlement agreements. The
jurisdiction to approve a settlement is not concurrent. Prior to the assignment of the case to the
OALJthedistrict director has the authority, following the assignment of the case the sole authority
rests with the administrative law judge until such time as it is remanded to the district director.
Ingalls Shipbuilding, Inc. v. Director, OWCP [Boone], 102 F.3d 1385, 1389 (5th Cir. 1996),
withdrawing 81 F.3d 561 (5th Cir. 1996), vacating and remanding 28 BRBS 119 (1994) (Decision
and Order on Recons.) (en banc) (Brown, J., concurring). This amendment wasin direct response
to the Fifth Circuit's interpretation of the pre-1984 LHWCA, which held that administrative law
judges lacked authority to approve Section 8(i) settlements.

Theamendment granting thisauthority wasmaderetroactive, i.e., it applied to casespending
on the date of enactment. Downsv. Director, OWCP, 803 F.2d 193, 198 n.10, 19 BRBS 36 (CRT)
(5th Cir. 1986) (court acknowledged that Section 8(i) "clearly overrules' its decision in Ingalls
Shipbuilding Division, Litton Systemsv. White, 681 F.2d 275 (5th Cir. 1982), overruled in part on
other grounds, Newpark Shipbuilding & Repair v. Roundtree, 723 F.2d 399 (5th Cir. 1984) (en
banc), cert. denied, 469 U.S. 818 (1985)); Ziemer v. StoneBoat Y ard, 21 BRBS74 (1988); Georges
V. Todd Shipyards Corp., 20 BRBS 32 (1987); Blakev. Hurlburt Field Billeting Fund, 17 BRBS 14
(1985).

Claims examiners do not possess authority to approve settlement agreements. Norton, 25
BRBSat 84-85 (claimsexaminer'sapprova of "Withdrawal of Claim" agreement deemed complete
legal nullity and without effect).

Under the 1984 Amendments to the LHWCA, the standard by which a district director or
ALJshall judge asettlementiswhether itis"adequate' and ""not procured by duress." Although
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the guarantee of protection of a clamant's interests were not extinguished entirely by the 1984
modification of standards, i.e., the court no longer considers the "best interests" of a claimant, the
"paternaligic limits [were] lessened.” Nordahl, 824 F.2d at 777. So long as the settlement is
adequate and not procured through duress must be approved. Lunav. Army and Air Force Exchange
Service, BRB Nos. 91-762 and 91-762A (May 30, 1996) (unpublished) (thedistrict director does not
have the authority to refuse acceptance because he does not agree with thewording or conditions).
If this standard is met, the claimant will be precluded from seeking further benefits under the
LHWCA for that injury. Olsen v. General Eng'g & Mach. Works, 25 BRBS 169, 171-72 (1991)
(claimant was precluded from seeking rehabilitation services following an order approving his
Section 8(i) settlement).

TheFifth Circuit explained that "any fair reading of the changesreveal sthat the policy was
to strengthenworker protection agai nst unwise settlement, while making approval mandatory, absent
clear prejudice to future support for the worker and his or her dependents.” Nordahl, 824 F.2d at
777. Thus, the protection afforded by the LHWCA is provided in the form of a change from a
subjectiveeval uation of theclaimant's"best interest" to oneof "actuarial adequacy," i.e., anobjective
standard. 1d. at 778.

In reviewing the settlement agreement, the district director or judge shall determine whether
the amount isadequate. 1n doing so, he or she should consider all of the circumstances, including
the probability of success if the case were litigated. The following criteria, athough not an
exhaustive list, should be considered:

Q) the claimant's age, educati on and work history;
(2 the degree of the claimant's disability or impairment;
3 the availability of the type of work the claimant can do; and

(4 the cost and necessity of future medical treatment (where
appropriate). 20 C.F.R. § 702.243(f).

Thus, although Congress specifically eliminated the term "best interests' as the standard to
be employed, the district director or administrative law judge could probably accomplish the same
result "objectively" through use of the above criteria.  Note, however, that any discussion of
"adequacy" must betied to theactual settlement termsand facts. For example, thejudge must decide
whether a specific sum is "adequate” for future surgeries indicated in submitted medical reports.

In cases being paid pursuant to afinal compensation order, where no substantive issues are
in dispute, a settlement amount not equaling the present value of future compensation payments
commuted, computed at the specified discount rate, must be consideredinadequate. The partieshave
the opportunity, however, to show that the amount is, in fact, adequate. 20 C.F.R. § 702.243(q).
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[ED. NOTE: 20 C.F.R. 702.243(g) references the auctions of 52-week Treasury Bills. However,
the Treasury Department ceased the one-year auction as of February 2001. An alternative
computation method has been suggested by OWCP. OWCP currently uses the weekly average one
year constant maturity Treasury yield as published by the Federal Reserve System for the week
proceeding the date of judgment. The current rate, in this regard, can be found at
www.federalreserve.gov/releases/hl5/current. — Rates for past periods can be found at:
www.federalreserve.gov/releases. Hl 5/data/wf/tcmly.txt. |

If adistrict director or judge disapproves a proposed settlement agreement, he or she shall
serveon al partiesawritten statement or order containing thereasonsfor thedisapproval. 20 C.F.R.
§ 702.243(c). If adistrict director disapproves a proposed settlement agreement, any party to the
agreement may request a hearing before a judge or submit an amended application to the district
director. 20 C.F.R. § 702.243(c).

If adistrict director disapproves the settlement, any party may request a hearing before a
judge. The ALJ shall then issue an order approving or rejecting the settlement. When one district
director disapproves a Section 8(i) settlement, a second district director iswithout authority to rule
on the same settlement agreement, pursuant to 20 C.F.R.. § 702.242. ToweV. Ingalls Shipbuilding,
Inc., 34 BRBS 102 (2000).

If the matter isreferred to an ALJ, theissue becomes whether the application does, in fact,
contain the requisite information for approval. The 30-day time period for automatic approvd is
tolled during thisreview. McPherson, 24 BRBS at 226 (after 94-day delay, district director found
proposed settlement agreement to be deficient). If the judge disapproves the settlement agreement
following ahearing, the parties may submit anew application, appeal to the Benefits Review Board,
or proceed with a hearing on the merits of the claim. 20 C.F.R. § 702.243(c).

A Section 8(i) settlement, when approved, isthe equivalent of afinal adjudication asto the
natureand extent of the claimant'sinjuriesand theresulting liability assigned totheemployer/carrier.
Oncethe settlement isapproved, the claimant is coll aterally estopped from attacking the settlement.
Vilanovav. United States, 851 F.2d 1, 6, 21 BRBS 144 (CRT) (1st Cir. 1988), cert. denied, 488 U.S.
1016 (1989) (settlement reached between daimant and employer was an administrative finding that
clamant's injuries were compensable under LHWCA; by entering into settlement agreement,
claimant chose not to contest coverage under LHWCA— because claimant did not choose to raise
issue before DOL, he could not do so at subsequent hearing before the courts); Hoey v. Owens-
Corning Fiberglass Corp., 23 BRBS 71, 73-74 (1989) (claimant's previous settlement, which
included finding that he was permanently totally disabled, barred subsequent claim for permanent
total disability filed due to further medical development related to asbestos exposure). See Sharp,
973 F.2d 423, 26 BRBS 59 (CRT).

An employer/carrier's liability is not discharged until the settlement is approved or
disapproved by a decision and order issued by adistrict director or an ALJ. The one exception to
thisruleisin the case of the automatic approval provision noted above. 20 C.F.R. § 702.243(b).
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The district director or judge must immediately serve by certified mail on all parties notice of any
deficiency within the proposed settlement agreement. 1d. The 30-day time period will betolled until
the deficiency is corrected.

8.10.6 Withdrawal of Claim/Settlement Agreement

A withdrawal of aclaim may only be obtained for aproper purpose and when thewithdrawa
isin the claimant's best interests. Henson v. Arcwell Corp., 27 BRBS 212 (1993). The Board has
determined that the withdrawal of aclaimin exchangefor asum of moneyisnot a"proper purpose.”
"Where [a] claimant seeks to terminate his compensation claim for asum of money, Section 8(i)
settlement proceduresmust befollowed.” Norton, 25 BRBS at 83-84 (citationsomitted) (claimant's
subsequent claim was not barred by earlier "Withdrawal of Claim" agreement that was approved by
claims examiner). (See Topic 8.11, infra, for a complete discussion of Withdrawal of Claim.)

The employer/carrier does not have the right to unilaterally withdraw from a settlement
agreement that has been submitted to adistrict director or judge for approvd. Nordahl, 842 F.2d at
773 (clamant died approximately one week after his settlement agreement wassubmitted to district
director and employer attempted to unilaterally withdraw the settlement agreement prior to its
approval); Maher v. Bunge Corp., 18 BRBS 203, 204-05 (1986) (An "employee's death does not
terminate the [district director's] authority to approve the settlement agreement.”).

The Fifth Circuit noted that each of the parties has different rights under the settlement
agreement. "The claimant's obligation under the contract--to accept the sum agreed upon and to
waivethelifetime compensati on otherwise payabl e under theterms of the LHWCA--isinvalid when
made and cannot become binding until and unless the contract is administratively approved.”
Nordahl, 842 F.2d & 779. Thisanalysisiscontrasted to that appliedto the employer/carrier'srights.
"The [employer/carrier's] obligation under the agreement--to pay the designated sum in exchange
for arelease of the liability that woul d otherwise result under the LHWCA's terms—is not rendered
invalid by anything in the [LHWCA]." 1d. The court acknowledged, however, that the
employer/carrier's obligation is contingent upon the settlement being approved by adistrict director
or judge. 1d. at 780.

The consideration for the claimant's promise, as described above, isjudged at the time the
promiseis made. The Fifth Circuit has explained that:

Though governing legal standards (such as administrative
disapproval) may make a promise (to release future benefits upon
receipt of an approved lump-sum payment) void or voidable, thereis
nothing that makes that promise invalid consideration at the time it
is made. Restatement (Second) of Contracts 8 78. And as long as
there is valid consideration, there is nothing requiring mutuality of
bargain even in unregulated contracts. 1d. § 79.
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Nordahl, 842 F.2d at 780. Thus, the LHWCA doesnot permit recission by the employer/carier after
they offer the claimant the promise to pay if approval is granted. Id. In contractua terms, the
settlement agreement reached between the partiesis subject to acondition precedent, the condition
being administrative approval.

Finally, the Fifth Circuit acknowledged the asymmetry of treatment afforded the partiesin
a Section 8(i) settlement agreement. Specifically, the claimant may rescind the agreement at any
time prior to administrative approval, so long as either the district director or the judge agrees that
therequest iswithin conformancewith §702.225(a). Downsv. Ingalls Shipbuilding, Inc., 30 BRBS
99,100 (1996); Ingalls Shipbuilding, Inc. v. Director, OWCP[Boone],102 F.3d 1385, 1398 (5th Cir.
1996), withdrawing 81 F.3d 561 (5th Cir. 1996), vacating and remanding 28 BRBS 119 (1994)
(Decision and Order on Recons.) (en banc) (Brown, J., concurring); Porter v. Kwajalein Services,
Inc., 31 BRBS 112 (1997) aff’d on recon., 32 BRBS 56 (1998) (claimant can not unilaterally rescind
the settlement after it was approved by the administrative law judge. Only “possible” option for
reconsideration is within 10 days of the settlement’ s approval.).

[ED. NOTE: But see Topics 8.10.8.1 and 8.10.8.2, infra]

The general practice is to have the request for dismissd filed with the district director;
however, if the case has been assigned to an AL J then the judge must rule on the motion as the
district director retains no authority to act on the claim once an application for a hearing before an
ALJhasbeenfiled. Thisiscontrasted with the employer/carrier which isbound by the agreement
after itissubmitted for approval. Nordahl, 842 F.2d at 781 ("' The unambiguous purpose of alowing
Claimantsto withdraw from submitted, but unapproved, settlementsand of the approval requirement
itself ... clearly is protection of the claimant's, and the public's, interest in preserving them and their
families from destitution and consequent reliance on the taxpaying public.").

Theonly exception to thisruleisthat the employer/carrier may bargain for aprovisioninthe
agreement that expressly allowsthe employer/carrier to rescind the agreement prior to approval. 1d.
at 782. The asymmetry of treatment existed prior to 1984 and was carried through by the 1984
Amendments. 1d. at 781.

The situation described aboveiscontrasted to the scenario where the Section 8(i) settlement
agreement has been signed by the parties but is not yet submitted for approval. Inthat instance, the
employer/carrier may unilaterally rescind theagreement. Fuller v. Matson Terminas, 24 BRBS252,
255 (1991) (valid settlement agreement did not exist because employer rescinded settlement after
claimant died, but prior to agreement being submitted to district director or ALJ).

In Hargrove v. Strachan Shipping Co., 32 BRBS 11, aff’d on recon. 32 BRBS 224 (1998),
Claimant sought withdrawal of his claim for benefits “after the parties seemingly reached an
agreement asto theamount of compensation.” The AL Jdenied the request upon concludingthat “no
settlement agreement was submitted for approva, and no compensation order wasissued approving
the settlement or adjudicating claimant’s claim.” Fourteen years later, Claimant sought additional
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compensation and medical benefitsfor disability arising out of the 1971 injury. The Board held that
a “withdrawal request ... based on the exchange of a sum of money is not a valid purpose for
withdrawal.” As aresult, because the original claim had never been finally adjudicated, i.e., no
settlement approved or withdrawal request granted, the Board held that the ALJerred in*“finding that
he could not ‘reopen’ theclaim ... .”

8.10.7 Attorney Fees (see also Topic 28, infra)

If the parties desire to settle attorney's fees as part of the complete settlement agreement,
either a petition for attorney’s fees or a fully itemized table of hours must be included with the
proposed settlement as required by 20 C.F.R. § 702.132. 20 C.F.R. § 702.242(b)(1); Carswell v.
Wills Trucking, 13 BRBS 340, 343 (1981). If the settlement agreement is automatically approved
due to inaction after 30 days, as provided in 20 C.F.R. § 702.241(d), it shall aso be considered
approved within the meaning of Section 28(e). 20 C.F.R. § 702.241(€).

8.10.8 Finality of Settlement
8.10.8.1 Section 22 Modification

In addition to the 1984 Amendments affecting Section 8(i), Congress also modified Section
22. A new final sentence was added to that section which provides: "Thissection doesnot authorize
themodification of settlements.” Unliketheamendmentsto Section 8(i), the Section 22 amendment
was not maderetroactive, i.e., it did not apply to claims pending on the date of enactment. The Fifth
Circuit has reasoned that:

To alow reopening of final settlementsthrough [Section 22] actions
could create uncertainty asto an employer'srelease from ligbility and
thereby promote reluctance to settle claims. Such a result would
frustrate the very purpose of [Section 8(i)], i.e., the fair and just
settlement of claimsin the employe€es best interest.

Downsv. Director, OWCP, 803 F.2d 193, 200 (5th Cir. 1986).

Following the acceptance of payments associated with an approved pre-1984 settlement, the
claimant in Downs unsuccessfully moved for reconsideration on two occasions and then filed a
Section 22 modification request. Although the court acknowledged that this case did not involve a
post-amendment settlement, its reasoning applies to post-amendment cases. The court went on to
state that "the approval safeguards of [Section 8(i)] adequately protect the injured employee from
overreachingandignorance during settlement negotiations so that [ Section 22] modificationsare not
necessary.” Id.

Following the Fifth Circuit, the District of Columbia Circuit noted that the amendment
to Section 22 did not alter the pre-1984 meaning of Section 22. Rather, "the amendment merdy
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made express ... the meaning of [Section 22], as enacted and reenacted since 1927." Bonilla v.
Director, OWCP, 859 F.2d 1484, 1485-86, 21 BRBS 185 (CRT) (D.C. Cir. 1988) (claimant sought
to modify approved pre-1984 settlement via Section 22 modification). Seealso Olsen, 25 BRBS at
171; Lambert v. Atlantic & Gulf Stevedores, 17 BRBS 68 (1985). (See also Topic 22, infra,
Modification of Awards.) TheBoard hasheldthat Section 8(i) settlement agreementsarefinal under
the LHWCA and may not be reopened pursuant to Section 22, even in its pre-1984 form or for
equity. Rochester v. George Washington University, 30 BRBS 233, 235 (1997); seealso Bonillav.
Director, OWCP, 859 F.3d 1484, 1486, 21 BRBS 185, 188 (CRT) (D.C. Cir. 1988), amended, 866
F.2d 451 (D.C. Cir. 1989); Downsv. Director, OWCP, 803 F.2d 193, 201, 19 BRBS 36, 45 (CRT).

In Rochester, whileaddressing whether or not the Board had the“ equitable power” to reopen
a settlement the Board noted that it isnot a“court.” Kalarisv. Donovan, 697 F.2d 376, 381 (D.C.
Cir.), cert. denied, 462 U.S. 1119 (1983); see also Metropolitan Stevedore Co. v. Brickner, 11 F.3d
887, 27 BRBS 132 (CRT) (9th Cir. 1993). The Board stated:

The “subject matter jurisdiction of the [administrative law judge] and the Benefits
Review Board is confined to aright created by Congress’ and the Board does not
“possess all ordinary powers of the district court.” Schmit v. ITT Federal Electric
Int’l, 986 F.2d 1103, 1109, 26 BRBS 166, 173 (CRT) (7th Cir. 1993); see generally
Washington L egal Foundationv. U.S. Sentencing Commission, 17 F.3d 1446, 1448-
49 (D.C. Cir. 1994). Thus, the Board does not have the “equitable” power to
overturnthe settlement agreement of the partiesor the compensation order approving
same, asthe Board' sauthority is statutory.

Rochester, 30 BRBS at 235.

Whilethereisno definitehol ding that Section 8(i) settlementsarefinal when approved and
filed, one can readily reach such a conclusion. This naturally excludes settlements set aside
because of fraud or duress, or arguably, because of lack of mental capacity. See generally Topic
8.10.8.2, infra

The language of Section 8(i) itself supports such a conclusion: “No liability of any
employer, carrier, or both for medical disability, or death benefits shall be discharged unless the
application for settlement is approved by the [district director] or administrative law judge.” 33
U.S.C. 908(i). Thus, approva is equivalent to discharge of liability.

Also, Section 8(i)(3) is noteworthy: “A settlement approved under this section shall
discharge theliability of the employer or carrier, or both. Settlements may be agreed upon at any
stage of the proceeding including after entry of afinal compensation order.” Agan, implicitinthis
language is the fact that a settlement is equivalent to discharge.

The Regulations also support thisview: “Theliability of an employer/insurancecarrier is
not discharged until the settlement is specifically approved by acompensation order issued by the
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adjudicator.” 20 C.F.R. §702.243(b). Settlement is defined asfixing or resolving conclusivey, to
make or arrange for final disposition. Black’sLaw Dictionary 1231 (5th ed. 1979).

[Editor’s Note: One can argue that without the expectation of finality, parties would not embrace
the settlement process.|

If settlements are not, per se, final when approved and filed, arguments can be made that
the general 10 day rule for requesting reconsideration (20 C.F.R. 8802.206) or the 30 day rulefor
appealing (Section 21(a)) would be effective. Section 802.206 refersto having 10 daystofilefor
reconsideration after the date of the* decisionand order” beingfiled. Section 21(a) speaksinterms
of a“compensation order” becoming effectivewhenfiled. The regulations governing settlements
also speak in terms of a settlement being approved by a “compensation order issued by the
adjudicator.” 20 C.F.R. §702.243(b).

[ED. NOTE: Though a settlement may not be modified using Section 22, Diggles v. Bethlehem
Steel Corp., 32 BRBS 79 (1998) and Porter v. Kwajalein Services, Inc., 31 BRBS 112 (1997), aff’d
on recon., 32 BRBS 56 (1998); one administrative law judge has held that it may be modified
under a Section 21 motion for reconsideration. Hamilton v. Maersk Container Services, 32 BRBS
579 (ALJ) (1998). There are situations where the Board has found that a “settlement,” approved
by the district director, should be subject to a Section 22 modification for a change in condition.
Narvell v. Bethlehem Steel Corp., (BRB No. 92-731)(Dec. 29, 1994)(Unpublished). The Board
reasoned that there was an incomplete discharge of the employer’s liability and no finding of the
award’s adequacy so it did not constitute an 8(i) settlement which would be outside of the scope
of a modification order. In Floyd v. Penn Terminals, Inc., (BRB No. 98-1556)(Aug. 4,
1999)(Unpublished), the Board vacated the ALJ’s Decision and Order Approving a Section 8(i)
Settlement based on the fact that the application lacked a statement as to why the proposed
settlement was adequate as required by Section 702.242(b)(6). The Board found the application
in Floyd to be deficient as a matter of law and unable to receive approval. McPherson v. National
Steel & Shipbuilding Co., 24 BRBS 224 (1991), aff’d on recon. en banc, 26 BRBS 71 (1992).]

8.10.8.2 Setting Aside Settlements

Settlements can beset asideif procured through fraud or duress. By inferencefrom Section
11 of the LHWCA, settlements seemingly can also be set aside if the claimant lacks the mental
capacity to comprehend what a settlement entails, unless the claimant has a court appointed
guardian or representative. Thelanguage of Section 11 fitswith the policy of setting aside Section
8(i) settlements for fraud or duress. If the clamant lacks the requisite mental capacity to
understand the settlement, then one can reasonably argue that it will have been signed under
pressure and a lack of understanding which amount to the functional equivalent of duress.

[Editor’s Note: The personal representative noted above should be distinguished from the
claimant’s legal representative or attorney.|
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Thus, unless there is a court appointed guardian, if there is an allegation of mental
disability/disorder, or if the claimant’s mental condition is noted in the submitted
documentation, the judge should request a psychiatric/psychological report stating that the
claimant does have the requisite mental capacity to comprehend and enter into the Section 8(i)
settlement. Such report should al so state that the claimant hasthe ability to administer alump sum
settlement, unless, a guardian or trust fund is utilized.

Where asettlement was linked with an L.S-33 Section 33(g) waiver, an ALJhasfound
the settlement to be a binding agreement which was not subject to disapproval and therefore, had
to bereinstated. Casciani v. St. John's Shipyard, ALJ Case No. 2000-LHC-2595(June 14, 2001).
Here the ALJ found that the employer’s execution of the LS-33 Section 33(g) waver was
inextricably intertwined with a Section 8(i) settlement. Although the waiver itself contained no
contingency, the judge found that the parties mutually intended to enter into a settlement which
embodied theemployer’ swalver of itslien against the proceeds of the third-party settlement along
withapayment tothecdaimant. Besidesfinding that the settlement wasbinding the AL Jfound that
the LS-33wasto alsoremainin full force and effect with respect to the proceedsfo the third party
settlement.

[ED. NOTE: In Casciani, there had been temporary procedural problems involving the third-party
settlement. Eventually, not only were these resolved, but there was an additional “bad faith”
settlement for an additional $750,000 pursuant to a cause of action arising out of the third party’s
handling of the claim, not the underlying basis for the claim.|

8.10.9 Section 8(f) Relief

Whereaclamant and employer/carrier enter into a Section 8(i) settlement, and the claimant
suffers a subsequent injury that would provide the employer/carrier with Section 8(f) relief, the
Special Fund receivesthecredit for the previous settlement, not the employer/carrier. By granting
the credit to the employer/carrier, the employer/carrier would be able to avoid liability for the
additiona loss associated with the claimant's subsequent injury.

Allowing the Special Fund to apply the credit against its liability acknowledges that the
settlement wasfor thefirst claim, the percent of which the Special Fundisliable. Davisv. Genera
DynamicsCorp., 25 BRBS 221, 227 (1991) (employer sought credit for a previous settlement for
a hearing loss claim that would have allowed it to escape the liability associated with claimant's
subsequent claim for increased hearing |0ss).

The Board has addressed the issues of an employer/carrier's ability to seek Section 8(f)
relief after enteringinto a Section 8(i) settlement with the claimant, and whether the Special Fund
may be held liable under the terms of that Section 8(i) settlement. Asthe Board noted, the 1984
Amendments added Section 8(i)(4) to the LHWCA, which holds, in part, that:
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The special fund shall not be liable for reimbursement of any sums
paid or payable to an employee or any beneficiary under such
settlement....

Brady v. J. Young & Co., 17 BRBS 46, 49 (1985).

Thus, Section 8(i)(4) will preclude post-settlement Section 8(f) relief after the date of
enactment. See also Brady v. J. Young & Co., 18 BRBS 167, 170-71 n.5 (1985) (affirming on
reconsideration decision regarding lack of retroactive effect of 8 8(i)(4)). The Board went on to
state, however, that the provision does not apply to casesthat were pending on[appeal on] thedate
of enactment, i.e., the subsection was not afforded retroactive application. Brady, 17 BRBSat 52.
Specificdly, the Board stated "[w]e holdthat in pending cases not affected by the provisionsof the
1984 Amendmentsto the Act employer may seek Section 8(f) relief before an administrative law
judge after entering into a settlement with claimant, but such a settlement is not controlling on the
special fund'sliability if Section 8(f) relief isobtained.” Id. at 49.

Therefore, for cases pending on the date of enactment, "an [employer/carrier] may enter
into a binding settlement with the clamant resolving dl issues regarding [employer/carrier's]
liability to clamant, while retaining the ability to pursue Section 8(f) relief before an
administrative law judge.” 1d. at 53.

In Brady, a case pending when the 1984 amendments were enacted, the Board noted that
any settlement reached between the employer/carrier and the claimant binds only those parties
unless the Director participates in the settlement negotiations. Brady, 17 BRBS at 53; Byrd v.
AlabamaDry Dock and Shipbuilding Corp., 27 BRBS 253 (1993) (ALJ can not bind the Special
Fund in an 8(i) settlement unless the Director is made a party to the case).

[ED. NOTE: A careful reading of the ALJ's opinion in Byrd indicates that there was an
adjudication of the compensation issue in Byrd and that only the issue of medical benefits was
intended to be settled. Byrdv. Alabama Dry Dock and Shipbuilding Corp., (Docket No. 91-LHC-
262)(1991)(Unpublished). The parties (claimant and self-insured employer) filed a "Joint
Stipulation of Suggested Findings of Fact and Conclusions of Law which was supplemented by a
filing entitled "Joint Submission of Evidence and Joint Waiver of Formal Hearing." Both filings
showed service upon the Regional Solicitor and the District Director. No formal objections were
filed. The ALJ adopted the stipulations, findings of fact and conclusions of law. The joint
stipulation also contained an agreement to settle the claimant's claim for future medical benefits.
This agreement was treated as a Section 8(i) settlement agreement. (Medicals can be settled
without settling compensation.)]

"[T]he controversy between [employer/carrier] and the Director, asguardiansof thespecial
fund, is atotally separate matter in which claimant has no interest.... Thereistherefore no legal
conflict created in allowing an [employer/carrier] who [has] settled dl disputeswith claimant to
assert [its] rights against the special fund." Brady, 17 BRBSat 53. The Director, however, is not
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bound by the terms of the settlement agreement reached between the claimant and
employer/carrier. Assuch, theemployer/carrier must placeall aspectsof entitlement, i.e,, not only
the Section 8(f) issue, before the judge for resolution. 1d. at 54-55. (Seealso Topic 8.7.0, supra,
Disability: Limitation of Compensation.)

In Strikev. S.J. Grovesand Sons, 31 BRBS 183 (1997), aff’d mem. sub nom. S.J. Groves
& Sonsv. Director, OWCP, 166 F.3d 1206 (3d Cir. 1998) (Table), a Section 8(i) settlement case,
the Board expanded ontherational in Brady. Liability for the Special Fundisdirectly tied intothe
employer’ sliability following the outcome of atrial. The basis for thisliability revolves around
theissues of nature and extent of liability, average weekly wage, and causation. Asaresult these
issues must be litigated in order for the Fund to be responsible, asthe case law recognizesthat the
Fund should only beliablewhereall ambiguity hasbeen resolved by afact finder. The Board went
on to state that unlike the absolute defense of Section 8(f)(3), the Director is not required to take
direct action to oppose the settlement under Section 8(i)(4). Asamatter of law, Section 8(i)(4)
voids settlement provisions either reserving or setting liability on the Fund.

In Cochran v. Matson Terminals, Inc., 33 BRBS 187 (1999), the Board found that where
aSection 8(i) settlement isentered into, no Section 8(f) relief isallowed. “ An employer entersinto
a settlement agreement at the time the parties execute the document, and not a the time it is
administratively approved.” In Cochran the Board rejected the employer’ s argument that Strike
applies only where Section 8(f) is requested after the settlement is approved. In Cochran, the
simultaneous submission of a settlement agreement and the stipulations and exhibitsin support of
the employer’s daim for Section 8(f) relief foreclosed the ALJ s consideration of the request for
Section 8(f) relief. There is no mechanism in the LHWCA to permit the tolling of the 30 day
automatic approva period while the ALJ adjudicates aclaim for Section 8(f) relief. Cochran at
191.

In Nelson v. Stevedoring Services of America, (BRB No. 99-1056)(May 10,
2001)(Unpublished), re-affirm’g, 34 BRBS 91 (2000), the Director was provided the opportunity
to defend, and in fact, conceded theliability of the Special Fund prior to thetimethat a settlement
agreement was entered into by the parties. The Board originally held that the purpaose of Section
8(i)(4) had been satisfied and the employer was entitled to Section 8(f) relief. In Nelson the
Director made his pre-hearing concession when he thought the case in chief was going to be
decided at hearing. Soon after the hearing began, the proceedings turned into a settlement
conference. Subsequently the ALJ approved the settlement agreement and awarded Section 8(f)
relief. The Board had found that the Director was now precluded by equitable estoppel from
altering hisposition which he had consciously madeand articulated to the ALJwell beforethetime
the Section 8(i) agreement was made. (The conditions precedent for conceding the employer’s
entitlement to Section 8(f) relief stated by the Director were met during the ensuing “ adjudication”
of this case.)

L ongshore Benchbook\US DOL OALJ\ January 2002 8.10-18



On Reconsideration, the Director argued that the agreement was not astipul ation, but rather
was a settlement and therefore, the employer’ s settlement of itsliability extinguished, asa matter
of law, the Special Fund’s derivative liability pursuant to Section 8(i)(4). In re-affirming its
original ruling, the Board held that even if the ALJ s decision was an approval of a settlement
(rather than approval of stipulations), “the peculiar facts of this case nevertheless support the
[ALJ 9] finding that Section 8(f) relief is appropriate.”

[ED. NOTE: In Nelson, the Board opined that an order based on stipulations accepted into the
record is subject to “normal standards of proof.” See also, Director v. Coos Head Lumber &
Plywood Co. (Ibarra), 194 F.3d 1032 (9" Cir. (1999), originally unpublished at 156 F. 1236 (9™
Cir. 1998)(table), E. P. Paup Company v. Director, OWCP (McDougall), 999 F.2d 1341 (9" Cir.
1993) (agreements between an employer and a claimant that affect the liability of the special fund
cannot be used against Director who is the only party with a real interest in protecting the
financial integrity of the special fund).

Section 8(i) settlements are distinguishable from stipulations in another way. [In Lawrence v.
Toledo Lake Front Docks, 21 BRBS 282 (1988), the Board held that it was error below to construe
the deputy commissioner's order as a Section 8(i) settlement. Rather than making findings
regarding whether the compensation awarded was in the claimant's best interests or completely
discharging the employer's liability, the order merely stated that the file would be closed "subject
to the limitations of the Act or until further Order of the deputy commissioner." Thus, in
Lawrence, the Board held that the order constituted an award based upon the agreements and
stipulations of the parties pursuant to 20 C.F.R. § 702.315. Such awards [stipulations] are
subject to Section 22 modification because they do not provide for the complete discharge of
employer's liability or terminate claimant's right to benefits. See also Ramos v. Global Terminal
& Container Services, Inc., 34 BRBS 83(2000)(compensation order issued by district director and
based on stipulations can subsequently be modified via a § 22 modification request); Bonilla v.
Director, OWCP, 859 F.2d 1484 (D.C. Cir. 1988); Downs, 803 F.2d 193; House v. Southern
Stevedoring Co., 703 F.2d 87 (4th Cir. 1983), aff'g 14 BRBS 979 (1982),; Stock v. Management
Support Assocs., 18 BRBS 50 (1986).]

[ED. NOTE: For more on settlements and stipulations involving Section 8(f), see Topic 8.7.9.6
Section 8(f) Relief--“The Effect of Settlements and Stipulations.”|
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8.10.10 Checklist for §8(i) Settlement Applications
Self-sufficient.
A stipulation signed by all parties.

Contains a brief summery of the facts.

a) description of the incident yes/ no
b) description of the nature of the injury yes/ no
c) degree of impairment yes/ no
d) degree of disability yes/ no
Compensation.

a) summery of compensation paid, and yes/ no
b) compensation rate yes/ no

or

¢) Where no benefits have been paid the average weekly wage yes/ no
Contains a full description of the terms of the settlement.

a) amount for compensation yes/ no
b) amount for medical benefits yes/ no
¢) amount for survivor’s benefits yes/ no
d) amount for attorney’s fees yes/ no

- itemized in accordance with §702.132
Contains the reason for the settlement and any issues still in dispute

The Claimant’s:

a) date of birth yes/ no

b) date of death, and alist of dependents yes/ no
(in adeath benefits claim)

The Claimant’s employment status

a) claimant isworking (or is capable of working) yes/ no

b) claimant’s educational level, work history, other yes/ no
factors that could effect future employability

Current medical report:

a) describesinjuries relating to impairment yes/ no
b) describes any other unrelated conditions yes/ no
¢) has maximum medical improvement been reached yes/ no
d) isthere anticipated future disability or needed treatment yes/ no
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Statement of why settlement is adequate.

Statement that the settlement was not procured under duress.

If mental disability or incompetence alleged:

a) isthere medicd opinion/report asto claimant’s capacity
to understand the consequences of entering into
a settlement

b) isthere an indication that the claimant can administer a
lump sum settlement

c) if the answer to @) or b) is negative, is there a court appointed
guardian or personal representative, separate and distinct
from the claimant’ s legal counsel

If medical benefits are covered in settlement then:
a) an itemized list of amounts paid for medical expensesin
the three years prior to the date of the application
b) an estimate of the claimant’s need for future medical
treatment and the cost of the treatment which should
indicate the inflation factor and/or the discount rate

Information on any collateral sources available to pay medical expenses.

Comments:
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8.10.11 AGREEMENTS and CLAUSES RESTRICTING EMPLOYMENT

There has been arecent trend in Section 8(i) settlement agreementsto add clausesvoiding
a claimant’s right to return to previous employment, or other employment with the settling
employer. Several variationshavebeen put forward. For instance, one agreement hasthe claimant
agreeing that he will resign hisemployment and not seek reinstatement or re-employment with the
prior employer or any of its affiliates. Another version contains a proviso that if the claimant
becomes able to perform longshore work in the future, and in fact performs such work for the
employer, the claimant shall repay to employer a certain percentage of the lump sum previously
giventothe claimant in the settlement agreement. Thisversion generally containsa*“ didingscale’
percentage to be re-paid, depending on when the claimant seeks re-employment.

Theserestrictive employment agreements generally include language to the affect that the
claimant agrees that the settlement agreement approved in the matter is good and sufficient cause
for the employer or any of its affiliates to reject any application for employment, reinstatement or
re-employment submitted by the claimant. Similarly, it might state that “this provison isdeemed
fair and reasonable given that the settlement lump sum is based on the representation by the
claimant that heis permanently precluded from performing longshore work in the future and that
as aresult, has suffered a permanent loss of wage earning cgpacity.”

Thereislimited jurisprudencein thisarea. InHanno v. Stevedoring Services of America,
29 BRBS868(ALJ)(1995), the ALJheld that (1) such an agreement did not conflict with Section22
of the LHWCA; (2) the settlement was not “inadequate” although it leaves the total monetary
payment indeterminate, becauseit reduces the overall level of uncertainty by allowing for future
contingencies concerning other relevant factor;. and (3) such an agreement does not indirectly
authorizediscrimination prohibited by theprovisionsof Section 48(a) of the LHWCA. Hannowas
not appealed.

There is one published Board decision in which the Board did suggest in dicta that, if
motivated by animus, the termination of a worker’s employment can be found to have violated
Section 48(a) even if the worker expressly agreed to the termination as part of a settlement
agreement. Nancev. Norfolk Shipbuilding and Dry Dock Corp., 20 BRBS 109, 113 n.3 (1987),
aff’d sub nom. 858 F.2d 182 (4™ Cir. 1988), cert. den. 492 U.S. 911 (1989). In thisregard, it is
noted that the majority of the members of the Fourth Circuit panel that upheld the Board's
decisionin Nance specifically declined to address this aspect of the decision because therewasno
referencein the settlement documents to any agreement concerning termination of thedaimant’s
employment. 858 F.2d at 185 n.4. Moreover, the one member of the panel who did address the
issue vigorously disagreed with the Board’ s statement and set forth a detailed discussion which
concluded that Subsection 8(i) agreements can lawfully contain provisionsthat would otherwise
violate Section 48(a). Nance, 858 F.2d at 187-90.
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The ALJin Nance had found that the employer violated Section 48(a) of the LHWCA in
that claimant’ s termination was discriminatory. He further found that the employer’ s concededly
standard practice of seeking voluntary-quit agreements from employees obtaining settlements
indicated the retaliatory intent necessary for there to be a Section 48(a) violation. In Nance, the
ALJ had refused to allow the employer to submit evidence as to an alleged verbal agreement
between the claimant and employer that claimant would quit his job after the approval of the
Section 8(i) settlement. The ALJhad concluded that the parties’ settlement application constituted
an “integrated agreement incorporating into asingle written memorial al prior negotiations’ and
that admission of the testimony which the employer sought to introduce wasthus precluded by the
parol evidencerule. However, testimony from the employer’ sofficialswhichwasallowed in, did
indicate that the employer routinely sought to procure employees agreementsto quit voluntarily
when entering into settlements of their work-related claims and that the reason for this was that
employees who have pursued and sought settlements of ther disability daims are generally
regarded with disfavor.

[ED. NOTE: One can argue that “voluntary-quit” agreements fly in the face of the spirit of the
LHWCA as well as of the Americans with Disability Act (ADA). The ‘second injury” provision
of the LHWCA,, Section 8(f), clearly shows the intent of the LHWCA is to keep injured workers in
the labor force whenever possible. The ADA has a similar goal. Public policy generally supports
such a conclusion. Looking at this issue in the broadest terms possible, if “voluntary-quit”
agreements are legal, binding agreements under the LHWCA, several questions will need to be
addressed in time. Forinstance, if a claimant eventually secures other “covered employment with
another LHWCA employer and is again injured, how does one determine his suitable alternate
employment or wage earning capacity in relation to the subsequent injury when there is a
“contractual” yet non-realistic barrier to employment at his first LHWCA employer? More
disturbingly, suppose after the claimant enters into the “voluntary-quit” agreement, he can not
find any other employment (other than working for the employer he has now “contracted” out of
working for), is his well-being now a general social concern? And finally, one must eventually
address the question as to whether “duress” was involved in entering a Section 8(i) settlement
containing a voluntary-quit clause in the first instance, especially when an employer makes it an
iron clad rule, “no clause, no settlement.”’]
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8.10.12 ALTERNATIVE DISPUTE RESOLUTION

The Office of Administrative Law Judges has instituted a settlement judge procedure.
Detailed information regarding the OALJ settlement judge procedure is located on the OALJ
Internet Home Page at http://www.oalj.fol.gov. Specifically, the authority to appoint a settlement
judge isdefined at 29 C.F.R. § 18.9. Both parties must agree to the appointment of a settlement
judge. 29 C.F.R. 818.9(e)(2). A request for an appointment should be made jointly and in
writing, on OALJ’s official form. Theform can be found on the web site or requested from any
field office. It should be forwarded to the appropriate District Chief Judge (or Associate Chief
Judge if it isaWashington, D.C. area case) or his’her law clerk, along with a copy of the service
sheet the parties have received in reference to the case. Once the request is made, the District
Chief Judge (or Associate Chief Judge) will issue an Order of Appointment informing the
appropriate parties as to the identity of the settlement judge. A firewall is kept between the
settlement judge and the presiding judge (judge who will hear the case if the matter does not
settle.).

All discussions between the parties and the settlement judge shall be off-the-record. The
entire settlement processshall be confidential and not discoverable. See29 C.F.R. §18.9(€)(8).

Many settlement judges perform settlement conferences without the aid of the casefile.
However, in the event that the settlement judge wishes to view the case file, he/she must request
it fromthe presiding judge (or theChief Judge’ slaw clerk if no presiding judge has been assigned).
The preferred mode of settling casesis by way of tel ephone conference calls, often requiring more
than one phone call. However, such convenience may, in redity, not be an option or the best
choice for settling aparticular case. Nonetheless, prior to the scheduling by the settlement judge
of a persona settlement conference, the judge will contact the parties by way of atelephone
conference call in order to make sure that the parties are serious about settlement. See 29 C.F.R.
8§ 18.9(e)(7).

Upon conclusion by the settlement judge of his/her role, the presiding judge (or the Chief
Judgeif no presiding judgeisappointed) shall be notified within seven days so that the matter may
proceed (be it approval of the settlement agreement, assignment of the case, or scheduling of a
hearing). See 29 C.F.R. § 18.9(¢)(10).

A settlement agreement arrived a with the help of a settlement judge shall be treated by
the presiding judge or Chief Judge as would be any other settlement agreement. See29 C.F.R. 8
18.9(e)(11). Accordingly, the proposed agreement shall be submitted to the presidingjudge or the
Chief Judge if no presiding judgeis assigned. 29 C.F.R. 21 18.9(c).
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