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lefi. the city school board, after serving as a member and chairman
all those years, the court in the case found a “system of dual attend-
ance areas which has operated over the years to maintain public
schools on a racially segregated basis has been permitted to continue.”

What the very words of the U.S. Court of Appeals, Fourth Circuit,
indicate beyond any doubt is that Mr. Powell's 8-year reign as
chairman of the Richmond School Board created and maintained a
patently segregated school svstem, characterized by grossly over
crowded black public schools, white schools not filled to normal
capacity, and the school board’s effective prepetuation of a discrimi-
natory leeder or assignment system whereby black children were
hopelessly trapped in inadequate, segregated schools.

The entire text of the Bradley opinion is submitted for the record
of these proceedings so that it may be carefully scrutinized by this
committee and Members of the Senate in order that a more accurate
view may be gained of the conditions that existed under the Powell
administration.

(The opinion referred to follows:)

BrADLEY v. 8cEHOOL Boirp oF CiTy oF RicHMOND, VIRGINIA

Minerva Bradley, I. A. Jackson, Jr., Rosa Lee Quarles, John Edward Johuson,
Elihu C. Myers and Elizabeth 8. Myers, Appellants,

V.

The School Board of the Criy of Richmond, Virginia, H. I. Willet, Division
Superintendent of Schools of the City of Richmond, Virginia, and E. J. Oglesby,
Alfred L. Wingo and E. T. Justis, individually and constituting the Pupil Placement
Board of Commonwealth of Virginia, Appellees,

No. 8757.
United States Court of Appeals
Fourth Circuit.
Argued Jan. 9, 1963.
Decided May 10, 1963

Action by Negro pupils, their parents and guardians to require transfer of pupils
from Negro public schools to white public sechools and, on behalf of all persons
similarly situated, for injunction restraining defendants from operating racially
segregated schools. The United States District Court for the Eastern Diserict
of Virginia, at Richmond, John D. Butzner, Jr., J., ordered that individual infant
plaintiffs be transferred to schools to which they had applied but refused to grant
further injunctive relief and plaintiffs appealed. The Court of Appeals, Boreman,
Circuit Judge, held that where a reazonable start toward maintaining nondis-
criminatory school system had not been made, plaintiff pupils, on behalf of
of others in class they represented, where entitled to injunction restraining
school board from maintaining diseriminatory “feeder” system whereby pupils
assigned initially to Negro schools were routinely promoted to Negro schools and,
to transfer to white schools, they must meet criteria to which white students of
same scholastic aptitude would not be subjected.

Reversed in part and remanded.

Albert V. Bryan, Circuit Judge, dissented in part.

1. Schools and School Districts@=155

Case of one of pupils whe brought action to require transfer to pupils from
Negro publie schools to white public schools became moot, where he was assigned
by Pupil Placement Board to integrated junior high school to which he had applied.
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2, Echools and School Distriets@&=1535

School board and superintendent of schools were proper parties to action to
require transfer of pupils from Negro public schools to white public schools where,
although state Pupil Placement Board has authority over placement of pupils
and local officials refrained from making recommendations to Board, apprexi-
mately 98 percent of placements were made routinely as result of regulations of
school board pertaining to attendance areas and Pupil Placement Board had no
inclination to vary those attendance areas, although it had authority to do so.
Code Va. 19,0, §§ 22-232.1 to 22-232.31.

3. SBcehools and School Districtse=154

That Negro applicants for enrollment in the first grade of white public schools
were assigned to such schoolg, that two high schools had been eonstructed to
accommodate all students in attendance areas, that any Negro student attending
white school was, upon promotion to another school, routinely assigned to white
school, and that some Negro students had been assigned to schools in white
attendance areas did not evidence reasonable start toward maintaining non-
discriminatory school system, where pupils assigned initially to Negro schools
were routinely promoted to Negro schools and, to obtain transfer to white school,
pupil must meet eriteria to which white student of same scholastie aptitude would
not be subjected. Code Va. 1950, §§ 22-232.1 to 22-232.31.

4. Sehools and School Districts 62133

Where a reasonable start toward maintaining nondiseriminatory school system
had not been made, plaintiff pupils, on behalf of others in elass they represented,
were entitled to injunetion restraining school board from maintaining diserimina-
tory ‘“feeder’” system, whereby pupils assigned initially to Negro schools were
routinely promoted to Negro schools and, to transfer to white schools, they must
meet criteria 10 which white students of same scholastic aptitude would not be
subjected. Code Va. 1930, §§ 22-232.1 to 22-232.31.

5. Schooels and School Districts =134
It was primarily the duty of school board to eliminate diseriminatory system
with respect to placing of students in schools.

Henry L. Marsh, I1I, Richmond, Va. (8. W. Tucker, Richmond, Va., on
brief) for appellants.

Henry T. Wickham, Sp. Counscl, City of Richmond {J. Eiliott Drinard, City
Atty., Richmond, Va., and Tueker, Mays, Moore & Reed, Richmond, Va,, on
brief) for appeltees, The School Board of the City of Richmond, Virginia, and
II. 1. Willet, Division Supreintendent of Schools.

Before Boreman, Bryan and J. Spencer Bell, Circuit Judges.

Boreman, Circuit Judze.

[1] This is a school case involving alleged racially discriminatory practices and
the maintenance of public schools on a racially segregated basis in the City of
Richmond, Virginia. In September 1961 eleven Negro pupils, their parents and
guardians instituled this action to require the defendants to transfer the pupils
from Negro publie schools to white public sehools.! The plaintifis also pray, on
behalf of all persons similarly situated, that the defendants be enjoined from oper-
ating racially segregated schools and be required to submit to the Distriet Court a
plan of desegregation. The Distriet Court ordered that the individual infant
plaintiffs be transferred to the schools for which theyv had applied. This appeal is
based upon the refusal of the court to grant further injunective relief.

[2] Defendant, Virginia Pupil Palcement Board, answered the complaint, ad-
mitting that plaintiffs had complied with its regulations pertaining to applications
for transfer but denyving diserimination and other allegations of the complaint.
The defendanis, Schoo! Board of the City of Richmond and the Richmond Super-
intendent of Schools, answered and moved to di=miss on the ground that sole
responsibility for the placement of pupils rested with the Virginia Pupil Placement

i Of eleven original pupil plaintifis, one was assigned by the Pupil Placement Board to an integrated
Junior Magh Sehiool to which he had made application before the hearing in the District Court. His case
becaine moot.
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Board pursuant to the Pupil Placement Act of Virginia, Scetions 22-232.1 through
232.17, Code of Virginia, 1930, as amended.?

The defendants interpreted the bill of complaint as attacking the constitu-
tionality of the Pupil Placement Act and the motions to dismiss were grounded
alzo on the theory that constitutionality should firse be determined by the Supreme
Court of Appeals of Virginia or the casc should be heard by a District Court of
three judges. The court below correctly denied the motions to dismiss after de-
termining that the constitutionality of the Aet had not been challenged by
plaintiffs.

The record discloses that the Cily of Richmond ix divided into a number of
geographically defined attendance areas for both white and Negro schools. These
areas were established by the School Board prior to 1934 and have not been
materially changed since that time. It is admitted that several attendanece areas
for white and Negro schools overlap. The State Pupil Placement Board enrolls and
transfers all pupils and neither the Richmond Sehool Board nor the eity Super-
intendent of Schools makes recommendations to the Pupil Placement Board.

During the 1961-62 school term, 37 Negro pupils were assigned to “white’
schools. For the 1962-63 school term, 90 additional Negro pupils had been so as-
gigned, At the start of the 1962-63 school term, all of the “white” high schools
had Negro pupils in attendance. Negro pupils also aitend several of the “white’”
junior high schools and elementary schools.

Certain additional facts are clearly established by the record. The City School
Board maintains five high schools, three for whites and two for Negroes; five
junior high sehools for whites and four for Negroes; eighteen elementary schools
for whites and twenty-two for Negroes. As of April 30, 1962, there were 40,263
pupils in Richmond public schools, 23,177 Negroes, 17,002 whites and 84 non-
whites of a race other than Negro but considered white for the purpose of assign-
ment in the Richmond public school system, Only 37 Negroes were then attending
schools which white children attended, 30 of those being in the “white’” Chandler
Junior High School. Three of the remaining seven were in attendance at the
“white” John Marshall High School, one attended the “white” Westhampton
junior High School and three handicapped children atiended the Richmond
Cerebral Palsy Center. With the possible exception of the three last mentioned,
these children had sought transfers from Negro sehools and all but one were able
to satisfy the residential and academic criteria which the Pupil Placement Board
applies 1n case of transfers but not in ease of initial enrollment. The remaining
child had been admitted by eourt order in earlier litigation.?

The 1961-62 Directory of the Richmond, Virginia, Public Schools shows
“White Behools” in one division and “Negro scheols” in the other. The “White
Schools” are staffed entirely with faculties and officials of the Caucasian race.
The schools listed as “Negro Schools” are staffed entirely with fagulties and
officials of the Negro race.

Thus it i3 clear, as found by the District Court, that Richmond has dual school
abtendance areas; that the City is divided into areas for white schools and is
again divided into areas for Negro schools; that in many instances the area for
the white school and for the Negro school is the same and the areas overlap.
Initial cFupil enrollments are made pursuant o the dual aticndanee lines, Onee
enrolled, the pupils are routinely reassigned to the same school until graduation

2 Ragsed below (bt not involved in this appeal) was the issue as to the jeinder of the Richmond School
Board and Superintendent of Schools as partics defendant Courectly, we fhink the Distilet Court Lield:

‘* * ¢ The State Pupil Placement Boaid has authonty over the placement of pupils, and the locai officials
refrain from making recommendations to the Board. but approsimatels 98 per cent of the placements se
muade rottinely agatesult of the1egulations of the Schoo! Bond pwtaimng to attendanee aicas The evidence
shows that the State Puml Placement Board has ne melination to varv riwse attendance atens, althougl
undoubtedly it has autho ity to de so. In view of this situation, the School Bomd and the Supermtendens of
Schools are proper paities.””

3 On Septeniber 2, 1958, a swit siyled Lorna Rener Warden ot 2l v The ®rhool Tioard of the City of Rich-
mond, Virgima, et al. was instituted 1n the Instrict Court, { iaving, (pder alia, that a pamanent injunetlon
be entered restiaining the Richmond Schoel Bourd and its division Supermntendant of Schools fiom any
and all actions that regulate or affect, on the hasis of Laee ¢ ~nioL, the adinission, emellment o rdneation
of the infant plainnffs, ot anv other Negio child sinitw gy sitttated, to and In any public school operated
1y the defendants.

That smit was decided on July 5, 1%1. The Distiict C'omt srdered that the then one remannng Negra
plantff be transteired flom the Nemo seliool located Ove mues feoin her home and admtged to the white
scheol in her nerhborhood However. the coutt denied cluss Le+iel stating ““There 18 10 question as to the
right of the infant plamtll to he admtted to the schoo's ol the Ciry of Richmond without dis-1imnuation
on the ground of race. She 15 adnutted, however, as an dividunl, not as a (ass ot grotp; aud 1t 1= as an
indivichzat that her righits under the Constitenen tie ossedted ™

THhe com b refused (o giant & peloidnent nyuneien atd disiiss A the case Iiom 1he docket.
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from the school. Upon graduation, the pupils are assigned in the manner found
by the Distriet Court to be as follows:

“* * * [Alssignments of students based on promotion from an elementary
school to a junior high school to high sechool are routinely made by the Pupil
Placement Board. These assignments generally follow a pattern, aptly described
as a system of ‘fee ler schools’, that existed prior to 1954. Thus, a student from a
white elementary =chool is routinely promoted to a white junior high school and
in due course to a white high school, A Negro student is routinely promoted from
a Negro elementary school to a Negro junior high school and finally a Negro high
school, In order to change the normal course of assignment based on promotion
all studentz must apply to the Pupil Placement Board. The majority of the
plaintiffs in the present case are such applicants.”

As of April 30, 1962, a rather serious problem of overcrowding existed in the
Richmond Negro public schools. Of the 28 Negro schools 22 were overerowded
beyond normal capacity by 1775 pupils and the combined enrollments of 23 of
the 26 white schools were 2445 less than the normal capacity of those schools. For
the current 1962-63 school term, the applications for transfers from Negro to
white schools of only 127 Negro pupils had been granted.

Four of the infant plaintiffs, who had completed elementary school, zought ad-
mission to the white Chandler Junior High Sehool. After comparing test scores
of these pupils with test scores of other pupils, the Pupil Placement Board denied
the applications on the ground of lack of academie qualifications. Thesce plaintiifs
contended that pupils from white elementary schools in the same attendance area
are routinely placed in Chandler Junior High and thier scholastic attainments or

ualifications are not scrutinized by the Pupil Placement Board. The District

ourt concluded that academic eriteria were applied to Negro pupils secking
transfer based on promotion, which criteria were not applied to the white pupils
promoted from elementary schools to junior high schools. This, said the eourt,
ig diseriminatory and is a valid criticism of the procedure inherent in the system
of “feeder schools”. The court further stated:

“Proper scholastic tests may be used to determine the placement of students,
Buf when the tests are applied only 0 Negroes seeking admission to particular
schools and not to white stidents routinely assigned to the same schools, the nse
of the tests can not be sustained. Jones v. School Board of the City of Alexandria,
278 F. 2d 72 (4th Cir. 1560).”

Another of the Negro plaintiffs, who was promoted from a Negro junior high
school, sought admission to the “white’” John Marshall High School. His appli-
cation had been dehied because he hived thirteen blocks from the John Marshall
High School and only five blocks from a Negro high school. However, it was
pointed out in the court below that this plaintiff lives in the attendance arca of
the John Marshall High School and, had he heen a white student, he would have
been routinely assigned there without eonsidering the distance of his residence
from that sehool or from another high school. The District Court said: % # *
Residence may be a proper basis for assignment of pupils, but it is an invalid
criteria. when linked to a system of “deeder schools’. Dodson v. School Board of
the City of Charlottesville, 289 ¥. 2d 439 (4th Cir. 1961).”

The remaining five plaintifis songht transfers from the Graves Junior High
School (Negro) to the ““‘white” Chandler Junior High Sehool. They were denied
transfer by the Pupil Placement Board becuase of lack of acdemic qualifications.
The evidence showed that the satne standards for determining tranfers, upon ap-
plication, from one junior high school to another junior high school were applied
by the Board indiscriminately to both white and Negro pupils. The District
Court stated:

‘¥ # % Were this the only factor in this phase of the case, the issue would
involve only judicial review of the decision of an administrative board. However,
the situation of these plaintiffs must he considered in the context of the system
of ‘feeder schooly’, which routinely placed them in the Graves Junior High Sehool
while white students routinely were placed in Chandler Junior High School. The
application of scholarship qualifieations nnder these cirenmstances is diserim-
inatory. Green v. School Board of the City of Roeanoke [304] F. 2d [118] (4th
Cir,, May 22, 1062).7 4

With rezpeet to a determination of the rights of all of the infant Negro plaintiffs,
the Distriet Court held:

“The foregoing facts and conclusions of law require the admission of the
plaintiffs to the schools for which they made application.”

1 The case to which the Thas*rict Court referned is stvled Green v. School Board of City of Roanoke, Vir-
g, and is now reported 1 304 ¥, 24 118,
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An appropriate order was entered enjoining and restraining the defendants
from denying the infant plaintiffs, therein named, admission to the schools for
which they had made application. The defendants have not appealed from this
order.

It follows that each infant plaintiff has been granted the relief which he or she
individually sought. But the Distriet Court, although expressing its disapproval
of the “feeder school system’ as now operating in the City of Richmond, denied
further injunctive relief. The case was ordered retained on the docket for such
further relief “as may be appropriate’’.®

The conclusion of the District Court that a “reasonable start toward a non-
dizeriminatory school system’” had been made appears to have been based pri-
marily upon consideration of four factors discussed in its opinion as follows:

“Rigid adherence to placement of students by attendance areas has heen
mudified in four respects. First, the Chairman of the Pupil Placement Board
testified that any Negro child applying for enrollment in the first grade of a white
puihiie schoal in his attendance area is assigned to'that school. Second, the Super-
intendent of Schools testified that George Wythe High Sehool and John Marshall
High School had heen constructed to accommodate all high school students in
their respeetive attendance areas. Counsel stated in argument that six Negro
sturdents had applied for admission to George Wytlie High School for 1962 and
all nad been aceepted. Third, a Negro student presently attending a white school,
upoa prometion to a higher schoel, is routinely assigned to a white schoel, Fourth,
sume Negro students have been ascigned to schools in white attendance areas.”’

In the context of this ease the prineipal questions to be determined may be
stated as follows: (1) Are these four hasie factors cited by the District Court
sutlicient to evidence a reasonsble start toward maintaiuing a non-diseriminatory
school svstem and ecnsistent with the true coneept of equal constitutional pro-
tectinn of the races; and {2) should the court have granted farther injunctive
relicf? We think question (1) must be answered in the negative and question (2)
in the affirmative in view ot the diseriminuatory attitude displayed by the Pupil
Plicement Board toward the transfers sought by the infant plaintiffs in the
in-tant ea<e and which transfers, denied as the result of diseriminatory applieation
of ressde anial wnd academie eriterin, were effected only throngh this protracted
litigation.

It iz nutable that thete 18 no assertion here, as in some of the other sehool cases,
of w defease based upon 4 claim that a rea~onable start has heen made toward the
elimination of racially discriminatory practices coupled with o suggestion that
additional time, consistent with good faith compliance at the eailiest practicable
date, is necessary in the publie intercst. Instead, the snswer of the City school
autnorities denied that anything done or omitied by them had given rise to the
presont litigation. The answer of the Pupil Placement Board admitted that the
plaintifis had eomplied with its administrative procedures but denied and de-
mauded ~triet proof of racial diserimination.

One of the interrogatories served by the plaintiffs was: “What obstacles, if
any, are there which will prevent the racially non-diseriminatory assignment of
students ro publie sechoolg in the City of Richmond at the commencement of the
1962-1963 school session?” The local sehool authorities side-stepped the question
by claiiuing to be unable to answer because all power to assign students to schools
had been vested by law in the Pupil Placement Board. That Board replied to
the interrogatory as follows: “* * ¥ [T]hat to the cxtent that such ouestion

531 its weitten opinion the Yistriet Court stated as follows:

“The plamtifis oraved that the defendants b~ enjoined from continuing diserimination in the city schools
md that the 2chool Board be vequired to suhnit a descgregation plan The Court has weighed all of the
fartors presented by the evidence in this case and [inds that the defendants have taken measures to eliminate
tactally dismiminatorv emolinents in the first giade, Apparently they are eliminating dwsernningovy
enrallments i deorge Wythe High School [white] and they are rotitinely csslghing Negre students in white
jmuen gh s hools to white high schools

“Frale the Zehool TRoard has not presented a foomal plan of degsegregation, the Court finds that the dcfend-
ans huve Made arcasonable start toward a non-diserimitnatory school svstem tesulting in the attendance of
127 Negro ariidents in white sehoels for the 1062- 1963 seliool term., Tn view of the steps that have been taken
ih tis direction, the Court concludes that the defendants shoald he allowed discietion to fashion within a
r}\usixmbl}e fine the changes necessary to ellminate the remaintiig objectionable features of the system of
‘feeder schools’,

“In Brown v. Board of Education, 340 U.S5. 204, 300 [75 8 Ct, 753, 99 L.Ed, 1083] (1955), the Supreme
Covrt grared “Traditionally, equity has been charactenzed by a practical Aexibility in shapiog its remedies
ard by a folity for adinsting and reconeiling public and private needs.’ The Conrt is of the oninian that
the rebef deereed in this case is guffictent at this time in view of the évidewee presented. The 1efusal of M oad
injunctive reliel now 1s not to be construed as approval to eonlinue the ‘feeder schooi system’ as it is now
operated. Sce¢ Hill v, School Board of the City of Noxfolk, Virginia, 282 F.2d 473 (4th Cir. 1980), Dodson v.
School Board of the Clty of Charlottesville, 280 T.2d 439 (4¢h Cir. 1961),

“This ease will be retained on the decket for such further relief as may he appropriate.””
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implies discrimination, such implication is denied and that such question lacks
sufficient specificity to evoke an intelligent answer which does not involve broad
conclusions or have argumentative deductions. Aside from that, and under
Brown v. Board of Education, these defendants know of no reason why students
should not be assigned lo public schools without discrimination on the ground of race,
color, or creed,”’ {Emphasis added.)

The Superintendent of Schools testified that the City School Board had not
attempted to meet the problem of overerowded schools by requesting that Negro
pupils in overcrowded schools in a given area be assigned to schools with white
pupils. He stated that some new schools and additions to existing schools had been
provided. The record discloses that the earlier litigation, Warden v. The School
Board of the City of Richmond, referred to in our footnote 3, was instituted on
September 2, 1058, At a special meeting held on September 15, 1958 {(approxi-
mately two weeks after the beginning of the school term), the Sehool Board voted
to request the Pupil Placcment Board to transfer the pupils then attending the
Nathaniel Bacon School {white) to the East End Junior High School (white),
and that a sufficient number of pupils be transferred from the George Mason
(Negro) and Chimborazo (Negro) schools to the Nathaniel Bacon building to
utilize i1ts capacity, thus eonverting Nathaniel Bacon to a Negro school.

The attitude of the City school authorities, as disclosed by the Superintendent
of Schools in his testimony, is and has been “that the state law took out of the
hands of the School Board and the Superintendent of Schools any decision relating
to the integration of schools {and that] * * * it has been a feeling of both the
School Board and the Administration that any conflieé that might exist between
the state and federal law should be decided by the Courts, not by the School
Board and the Administration,”

The following is taken from the testimony of the Chairman of the Pupil Place-
ment Board:

“Q. Well, what do you dv where you have overlapping school zones and school areas?

“A. You have got that, of course, in Richmond.

“Q Yes.

“A. Normally, I would say fully 99 per cent of the Negro parents who are
entering a child in First Grade prefer to have that child in the Negro school.
Judging by the small number of applications we get, that must be true. Now, we do
not think that this Board was appointed for the purpose or that the law required
the attempt on our part to try to integrate every child possible. What we thought
we were to do was 1o be completely fuir in considering the requests of Negroes, we
will say, to go into White schools, but certainly not trying to put those in that
didn’t want to go in.

“Now, when a Negro parent asks for admission of his child in the First Grade
of & White school, very clearly he is asking for desegregation or for integration, or
whatever you want to eall it, and he gets it. And it is true that in general there well
be two schools that thal child could attend in his area, one White and one Negro, and’
we assume that the Negro wants to o to the Negro school unless he says otherwise, but
if he says otherwise, he gets the other school.” (Emphasis supplied.)

It is true that the authority for the cnrollment and placement of pupils in the
State of Virginia has been lodged in the Pupil Placement Board ¢ unless a partieu-
lar locality elects to assume sole responsibility for the assignment of its pupils.?
The School Board of the City of Richmond has assumed no responsibility what-
ever in this eonnection. It does not even make recommendations to the Pupil
Placement Board as to enrollments, assignments or transfers of pupils. It here
defends charges against il of racinl discrimination in the operation of the City’s
schools on the ground that the sole responsibility is that of the State Board.
A% the same time the system of dual attendance areas which has operated over
the years to maintain publie schools on a racially segregated basis has been per-
mitted to continue. Though many of the Negro schools are overcrowded and white
schools are not filled to normal eapucity, the only effort to alieviate this condition
has been to provide new buildings or additions to existing buildings, o move
obviously designed to perpetuate what has always been a segregated school
gdysbem.

It is clear thai the pupil assignments are routinely made by the Pupil Place-
ment Board. The Chairman of that Board says that now initial enrollments are
on a voluntary basis and a Negro child may be enrolled in a white sehool upon

6 Va., Code Ann. §§ 22—232.1-232.17 (Supp. 1960).
TVa. Code Ann. §§ 22--232 18-232 31 (Supp. 1960,
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request. But in the absence of a request, the long established procedure of enroll-
ment of Negro children in Negro schools and white children in white schools
persists, Then the ‘“‘feeder’” system begins to operate and the only means of
escape 1s by following the prescribed administrative procedure of filing requests
or applications for transfer. The difficuliies to be encountered in pursuing this
course are graphicaliy demonsiraied by the experiences of the infant plaintiffs
in this litigation, They were able to escape from the “feeder’ system only after
the Distriet Court made possible their release by ordering transfers.

A Negro child, having once been eaught in the “fecder’” system and desiring a
desegregated edueation, must extricate himself, if he can, by meeting the transfer
criteria. As this court said in Green v. School Board of City of Roanoke, Virginia,
304 F.2d 118, 123 (4th Cir. 1962).

‘% * % These are hurdles to which a white child, living in the same aresa as the
Negro and having the same scholastic aptitude, would not be subjected, for he
would have been initially assigned to the school to which the Negro secks
admission.”

It was pointed out in Jones v. School Board of City of Alexandria, Virginia
278 F.2d 72, 77 (4th Cir. 1960), that, by reason of the esixting segregation pattern,
it will be Negro children, primarily who seek transfers. The truth of the statement
is evidenced by the fact that in Richmond ouly 127 Negro children out of a total
of more than 23,000 are now attending previously all-white schools. This court
further said in Jones, supra: “Obviously the maintenance of a dual system of
attendance areas based on race offends the constitutional rights of the plaintiffs
and others similarly situated * * %7 278 F.2d 72, 76.

In recent months we have had oceasion to consider the legality of other “feeder”
systems found in operation in the publie schools of Roanoke County, Virginia, and
in the City of Roanoke, Virginia, See Marsh v. County School Boeard of Roanoke
County, Va,, 305 F.2d 94 (4th Cir. 1962), and Green v, School Board of City
of Roanoke, Virginia, 304 F.2d }i8 (4th Cir. 1962). In those cnses, in opinions
prepared by Chief Judge Sobeloff, the unconstitutional agpects of the svstems
there in operation were discussed in the light of the deeisions of the Supreme
Court in Brown v. Board of Education, 347 U.8, 483, 74 8.Ct. 686, 98 L.Tid. 873
(1954), and 349 U.8. 204, 75 8.Ct. 753, 99 L.Ed. 1083 (1955), and in the light
of numerous prior decisions of this and other courts. We find it ununecessary to
again cite or review the pertinent decisions applicable to the maintenance of
racially segregated school svstems. In the Marsh and Green cases we reached
the conclusion that injunetive refief, not only for the individual pinintiffs bt for
those who might find themselves confronted with the same problems, was justified.

A start has, indeed, been made to end loial segregation of the races in the
Richmond sehools, The first step has heen taken, one which, ho doubt, was dis-
tasteful to these who are traditionally and unalterably opposed to an integrated
school system. But, upon this record and {rom the statements of the school
offieials, we find nothing to indieate a desire or intention to use the enrcllment
or assignment system as a vehicle to desegregate the schools or to effeet a material
departure from present practices, the discriminatory character of which required
the District Cowrt to order relief to the infant plaintiffs before it. In the present
status in whieh the case was left by the District Court, the school authorities ave
vot free to ignore the rights of other applicants and thus to require the parents
of new applicants to protest diseriminatory denials of transfers, to require an
infant applicant with his or her parents to attend a hearing on the protest which
is not likelv to be held earlier than August of 1963, and then to require the appli-
cants to intervene in the pending litigation (poessibly to be met with defensive
tactics ealeulated to result in delay), the applicants fervently hoping to obiain
relief from the eourt not long after the heginning of the 1963-64 school session if
such relief is to be meaningful.

The School Board of the Citv of Richmond has abdicated in favor of the
Pupil Placement Beard leaving the latter with a school system which, in normal
operation, has demonstrated its potential as an effective instrumentality for
creating and maintaining racial segregation. Nearly nine vears have elapsed
since the decisions in the Brown v. Board of Education cases and since the Supreme
Court held racial diserimination in the schools to be unconstitutional. The
Richmond school authorities could not possibly have been unaware of the results
of litigation involving the school systems of other citics in Virginia, notahly
Norfolk, Alexandria, Charlottesville and Roanoke. Despite the knowledge whieh
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these authorities must have had as to what was happening in other nearby eom-
munities, the dual attendance areas and “feeder” system have undergone no
material change.

Assignments on a racial basis are neither authorized nor contemplated by
Virginia’s Pupil Placement Act. We are told that initial assignments are now made
on a purely voluntary basis but the Placement Board assumes that a Negro child
prefers to attend a school with children of his own race and he is so assigned unless
otherwise requested. Richmond’s administration of her schools has been obviously
compulsive and it is evident that there has been little, if any, freedom of choice.

“Though a voluntary separation of the races in schools is uncondemned by
any provigion of the Constitution, its legality is dependent upon the volition of
each of the pupils. If a reasonable attempt to exercise a pupil’s individual volition
is thwarted by official coercion or compulsion, the organization of the sehools,
to that extent, comes into plain conflict with the constitutional requirement.
A voluntary system is no longer voluntary when it becomes compulsive.” See
Jeffers v. Whitley, 309 F.2d 621, 627 (4th Cir. 1962).

{3-5] Notwithstanding the fact that the Pupil Placement Board assigns pupils
to the various Richmond schools without recommendation of the local officials,
we do not believe that the City School Board can disavow all responsibility for
the maintenance of the discriminatory system which has apparently undergone
ng basic change since its adoption. Assuredly it has the power to eliminate the
duzal attendance areas and the “feeder’” system which the Distriet Court found
to be primarily responsible for the diseriminatory practices disclosed by the
evidenee. It would be foolish in the extreme to say that neither the City School
Board nor the Pupil Placement Board has the duty to recognize and protect the
constitutional rights of pupils in the Richmond sehools. That there must be 3
responsibility devolving upon some agency for proper administration is un-

uestioned. We are of the opinion that it is primarily the duty of the School
oard to eliminate the offending system.?

In these circumstances, not only are the individual infant plaintiffs entitied to
relief which has heen ordered but the plaintiffs are entitled, on behalf of others of
the class they represent and who are similarly situated, to an injunction against
the continuation of the diseriminatory system and practices which have been
found to exist. As we clearly stated in Jeffers v. Whitley, 309 F.2d 621, 629 (4th
Cir. 1962), the appellants are not entitled to an order requiring the defendants
to effect a general intermizture of the races in the schosls but they are entitled to
an order enjoining the defendants from refusing admission to anhy school of any
pupil because of the pupil’s race. The order should prohibit the defendants’ con-
ditioning the grant of a requested transfer upon the applicant’s submission to
futile, burdensome or discriminatory administrative procedures. If there is to be
an abszolute abandonment of the dual attendance area and ‘“feeder” system, if
initial assignments are to be on a nondiscriminatory and voluntary basis, and if
there iz to be a right of free ehoice at reasonable intervals thereafter, consistent
with proper adminisirative procedures as may be determined by the defendants
with the approval of the District Court, the pupils, their parents and the public
generally should be so informed.

If, upon remand, the defendants desire to submit to the District Court a more
definite plan, providing for immediate steps looking to the termination ofthe
diseriminatory system and practices “with all deliberate speed,” they should not
only be permitted but encouraged to do so.

he District Court chould retain jurisdiction of this case for further proceed-
ings and the entry of such further orders as are not inconsistent with this opinion.

Reversed in part and remanded,

ALBERT V. BRYAN, Circuit Judge {dissenting in part).

I ze¢ no need for the prospective injunetion. With fairness and clarity the
opinion of the Court comprehensively discusses and approves the course the
District Court prescribed for the defendants to follow in the future. With no rea-
son to believe his directions will not be respected, the Distriet Judge refused the
injunetion. In this he exercised the diseretion generally accorded the trial judge
in such situations, especially when the necessity for an injunetion must be meas-
ured by local eonditions. Of these we have no knowledge more intimate than his.
T would not add the injunction.

8 Brown v. Board of Education, 347 17 8. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954); Brown v. Doard of Edu-
ga(t}on.)%!] U.8. 204, 75 8,Ct 753, 1 L.Ed. 1083 (1955); Cooper v. Aaron, 358 U.8. 1, 78 8.Ct. 1401, 3 L.Ed 24
958),
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Mr. Coxnyers. Under his guidance, the Richmond School Board
maintained a “disecriminatory ‘feeder’ system, whereby pupils assigned
nitially to Negro schools were routinely promoted to Negro schools.”
To transfer to white schools, they had to “meet criteria to which
white students of the same scholastic aptitude were not subjected.”

The court found, not the black congressional cancus, not those who
would rail against the nominee, but the court found that, including
the vears when Louis Powell was the leading policymaker on the
Richmond School Boeard, the plaintiffs in the Bradley case were “able
to escape from the ‘feeder’ system only after the district court made
possible their release by ordering transfers.”

And the judge describes in two sentences the state of the Richmond
public school system which Mr. Powell and his supporters so rather
proudly point to a: a prime example of his “sensitivity”” to the needs
of black people:

“. . .1t is clear, as found by the district court, that Richmond has
dual school attendance areas; that the city is divided into areas for
white schools and is again divided into areas for Negro schools; that
in many instances the area for the white school and for the Negro
school is the same and the areas overlap. Initial pupil enrollments are
made pursuant to the dual attendance lines. Once enrolled, the pupils
are routinely reassigned to the same school until graduation from
that school.”

The deleterious effect of 8 years of Lewix Powell’s control over the
education of the black and white children of the city of Richmond is
clearly pictured in the statistics cited by the court:

As of April 30, 1962, o rather serious problem of overcrowding
existed in the Richmond public schools. Of the 28 Negro schools, 22
were overerowded beyond nermal capacity by 1,775 pupils, and the
combined enrollments of 23 of the 26 white schools were 2,445 less than
the normal capacity of those schools.

As of 1961 when Mr. Powell left the Richiond School Board only
37 black children out of a total of more than 23,000 were attending
previously all-white schools in the city of Richmond. A fair examina-
tion of the evidence suggests that Lewis Powell, in this instance,
certainly was no respecter of the decrees of the very Court for which
his nomination is now being considered. For in Brown v. Board of
Education and Cooper v. Aaron, the Court had found that it was
primarily the duty of the school board to eliminate segregationist
practices in the public schools. But as the Bradley opinion notes, the
Richmond School Board could not even claim that a reasonable start
had been made toward the elimination of racially discriminatory
practices.

It said, ““The superintendent of schools testified that the city school
board had not attempted to meet the problem of overcrowded schools
by requesting that Negro pupils in overcrowded schools in a given
area be assigned to schools with white pupils.” Rather than admitting
that it had failed, the Richmond School Board was blaming the “Pupil
Placement Board” and others for what was clearly, as the Court
decreed in Bradiey, its own miserable dereliction of duty. Mr, Powell,
in a letter to the city attorney, dated July 20, 1959, wrote that *“The
entire assignment prerogative 1s presently vested in the State pupil
placement board, and although the law creating this board may be
shaky, it has still not been held invalid.
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In any event, it is our basic defense at the present time. Here,
Mr. Powell is clearly letting a weak governmental agency take the
blame for what in fact were his own segregationist policies where pupil
assignment was concerned.

Numerous other cases which deal with the conditions of the Rich-
mond schools during the era of Mr. Powell’s chairmanship document
the horrendous conditions which he helped to perpetuate and
institutionalize.

In Warden v. The School Board of Richmond, a special meeting of
the School Board of Richmond on September 15, 1958, is shown to
have recommended that an all-white public school be converted to an
all-black school in order to perpetuate segregation. Obviously,
Mr. Powell’s sanction of the maintenance of a dual system of attend-
ance areas based on race offended the constitutional rights of the black
schoolehildren who were entrapped by Powell’s policy decisions.

From the foregoing evidence, and much other, it does not appear
that Mr. Powell was a neutral bystander during these critical years of
Richmond’s history. In fact, the record reveals that Mr. Powell
participated in the extensive scheme to destroy the constitutional
rights that he had sworn to protect.

When Lewis Powell resigned from the Richmond School Board in
-order to take his place on the Virginia State Board of Education, an
editorial in the March 3, 1961, edition of the Richmond Times-
Dispatch praised him for the fact that “the two new white high
schools were planned and built during his chairmanship.”” There were
those in Richmond who had good cause to be justly proud of the
masterful way in which Mr., Powell had perpetuated the antiquated
Dotions of white supremacy through & clever institutionalization of
school segregation.

Now, with regard to his role as a member and later chairman of
the Virginia State Board of Education, the defenders of his record in,
the field of education proudly point to his support of the “Gray pro-
posals’” in the 195(’s as proof positive of his “courage” in the face of
those who were advocating the stiffer line of “massive resistance”
vis-a-vis the Brown decision. His early support of these proposals, it
can be documented, was translated into his later actions as a member
of the State school board, which, 1 shall show, also served to foster
substantive segregation in the public schools—this time on & state-
wide scale. :

Ou August 30, 1954, the Governor of Virginia appointed a Com-
mission on Public Education (known as the “Gray Commission”) to
examine the implications of the Supreme Court’s Brown v. Board of
Fducation decision of May 17, 1954, for the school segregation issue
in the State of Virginia.

The Gray Commission made at least three separate reports to the
‘Governor—on January 19, 1955, June 10, 1955, and November 11,
1955, In summary, these ‘“Gray Proposals” called for legislation
which would provide “educational opportunities for children whose
parents will not send them to integrated schools,” and the description
of the Gray Commission operation which I think is critical to our
understanding of the issue being raised here, is as follows: They were
set up ‘4o meet the problem thus created by the Supreme Court, the
Commission proposes a plan of assignment which will permit local
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school boards to assign their pupils in such manner as will best serve
the welfare of their communities and protect and foster the public
schools under their jurisdiction. The Commission further proposes
legislation to provide that no child be required to attend a school
wherein both white and colored children are taught and that the
arents of those children who object to integrated schools, or who
ive in communities wherein no public schools are operated, be given
tuition grants for educational purposes.”

In order to implement the tuition grant strategy, the Gray Com-
missionn called for the amendment of section 141 of the Virginia
constitution—which had formerly prohibited public funds from being
appropriated for tuition payments of students who attended private
schools—so that “enforced integration {could be) avoided.”

I also would seek permission to include the text of the Gray pro-
posals into the record of these proceedings, it is not long.

The Cuairman. They will be admitted.

(The material referred to follows:)

RerorT oF THE VIrGINIA CoMMIssioN oN PusLic EpucarioN {(Gray COMMISSION),
NovEMBER 11, 19565

(From Race Relations Law Reporter, Volume 1, Number 1, 1956)
EvvcatioN—PusLic ScHoOLS—VIRGINIA

On August 30, 1954, the Covernor of Virginia appointed a Com-
misston on Public Education (known as the “Gray Commission’}
to examine the effect of the decision of the United States Supreme
Court in the Schoal Segregation Cases and to make recommenda-
tions. A portion of the report of that Committee, ineluding recom-
mended constitutional * and legislative changes, appears below,

REPORT OF COMMISSION ON PUBLIC EDUCATION

Ricumonn, Va., November 11, 1955,
To: Tee HonoraBLE THos. B. STANLEY, Governor of Virginia

Your Comiission was appointed on August 30, 1954, and instructed to examine
the effect of the decision of the Supreme Court of the United States in the school
segregation cases, decided May 17, 1954, and to make such recommendations
as may be deemed proper. The real impact of the decision, however, could not
be fuily eonsidered until the final decree of the Supreme Court was handed down
and its mandate was before the Federal District Court for interpretation. This
did not take place until July 18, 1953,

The Commission and its Executive Committee have held many meetings,
including a lengthy public hearing, whercin many representatives of both races
expressed their views, and the Commission has made two interim reports, one
on January 19, 1935, and the other on June 10, 1957, It now submits its further
recommendations for consideration by Your Excellency,

* * * #® #* * »

SUMMARY OF LEGISLATION PROPOSED

The Commission has been confronted with the problem of continuing a public
achool system and at the same time making provision for localities wherein public
schools are abandoned, and providing edueational opportunities for children
whose parents will not send them to integrated schools.

To meet the problem thus ereated by the Supreme Court, the Commission
proposes a plan of assignment which will permit local school boards to assign their

= On January 9, 1056, the electors of Virginia voted on a proposal to call a conventlon to amend the Virginia
Constitution (see Appendix II1, below). Unofficial returns indicated that the proposal was adopted.





