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And so forth. We are not affirmatively conferring any power upon the President.
We are simply saying that nothing herein shall limit such power as the President
has under the Constitution. If he does not have the power to do any specific
thing, we need not be concerned. We certainty do not grant him a thing.

There is nothing affirmative in this statement.
Mr. MCCLKLLAN. Mr. President, we make it understood that we are not trying

to take am thing away from him.
Mr. HOLLAND. The Senator is correct.
Mr. HART. Mr. President, there is no intention here to expand by this language

a constitutional power. Clearly we could not do so.
Mr. MOCLELLAN. Even though intended, we could not do so.
Mr. HART. A few days ago I wondered whether we thought that we nonetheless

could do something about the Constitution. However, we are agreed that this
language should not be regarded as intending to grant any authority, including
authority to put a bug on, that the President does not have now.

In addition, Mr. President, as I think our exchange makes clear, nothing in
section 2511(3) even attempts to define the limits of the President's national
security power under present law, which I have always found extremely vague,
especially in domestic security threats, as opposed to threats from foreign powers.
As I recall, in the recent Katz case, some of the Justices of the Supreme Court
doubted that the President has any power at all under the Constitution to engage
in tapping and bugging in national security cases without a court order. Section
2511(3) meiely says that if the President has such a power, then its exercise is in
no way affected by title III . As a result of this exchange, I am now sure no Presi-
dent thinks that just because some political movement in this country is giving
him fits, he could read this as an agreement from us that, by his own motion, he
could put a tap on.

Mr. PASTORE. Mr. President, will the Senator jield?
Mr. HART. I yield.
Mr. PASTORE. Mr. President, I think the only mistake is in the use of the word

"deems." That word indicates someone else's interpretation. The word should be
"intends." When we say "Nor shall anything in this chapter be deemed to limit,"
that is an interpretation that someone makes. I think the word ought to be
"intended."

Mr. HOLLAND. Mr. President, I still reiterate my position. I do not think there
is a single indication here that anything affirmative is being done.

We are simply negating any intention to take away anything that the President
has by way of constitutional power. We could not do it if we wanted, and we are
making clear that we are not attempting any such foolish course.

Mr. PASTORE. That is the point I make. No matter what is "deemed," you just
cannot take powers away from the President that he constitutionally has. All we
are saying is that we do not intend to do it because of anything that is in the bill.

THE WHITE HOUSE,
Washington, D.C., May 21, 1940.

MEMORANDUM FOR THE ATTORNEY GENERAL

I have agreed with the broad purpose of the Supreme Court decision relating
to wire-tapping in investigations. The Court is undoubtedly sound both in regard
to the use of evidence secured over tapped wires in the prosecution of citizens in
criminal cases; and is also right in its opinion that under ordinary and normal
circumstances wire-tapping by Government agents should not be carried on for
the excellent reason that it is almost bound to lead to abuse of civil rights.

However, I am convinced that the Supreme Court never intended any dictum
in the particular case which it decided to apply to grave matters involving the
defense of the nation.

It is, of course, well known that certain other nations have been engaged in the
organization of propaganda of so-called "fifth columns" in other countries and in
preparation for sabotage, as well as in actual sabotage.

It is too late to do anything about it after sabotage, assassinations and "fifth
column" activities are completed.

You are, therefore, authorized and directed in such cases as jrou may approve,
after investigation of the need in each case, to authorize the necessary investiga-
tion agents that they are at liberty to secure information by listening devices
direct to the conversation or other communications of persons suspected of sub-
versive activities against the Government of the United States, including -us-
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pected spies. You are requested furthermore to limit these investigations so con-
ducted to a minimum and to limit them insofar as possible to aliens.

(S) F. D. R.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., July 17, 1946*

The PRESIDENT,
The White House.

MY DEAR MR. PRESIDENT: Under date of May 21, 1940, President Franklin
D. Roosevelt, in a memorandum addressed to Attorney General Jackson, stated:

"You are therefore authorized and directed in such cases as you may approve,
after investigation of the need in each case, to authorize the necessary investigating
agents that they are at libert}- to secure information b.y listening devices directed
to the conversation or other communications of persons suspected of subversive
activities against the Government of the United States, including suspected spies."

This directive was followed by Attorneys General Jackson and Biddle, and is
being followed currently in this Department. I consider it appropriate, however,
to bring the subject to your attention at this time.

It seems to me that in the present troubled period in international affairs,
accompanied as it is by an increase in subversive activity here at home, it is as
necessary as it was in 1940 to take the investigative measures referred to in Presi-
dent Roosevelt's memorandum. At the same time, the country is threatened by a
veiy substantial increase in crime. While I am reluctant to suggest any use what-
ever of these special investigative measures in domestic cases, it seems to me im-
perative to use them in cases vitally affecting the domestic security, or where
human life is in jeopardy.

As so modified, I believe the outstanding directive should be continued in force.
If you concur in this policy, I should appreciate it if you would so indicate at the
foot of this letter.

In my opinion, the measures proposed are within the authoiity of law, and I
have in the files of the Department materials indicating to me that my two most
lecent predecessors as Attorney Genreal would concur in this view.

Respectfullv vours,
(S) TOM C. CLARK,

Attorney General.
July 17, 1947*
I concur.

(S) HARRY S. TRUMAX.

THE WHITE HOUSE,
Washington, D.C., June 80, 1965.

MlCMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

I am strongly opposed to the interception of telephone conversations as a
general investigative technique. I recognize that mechanical and electronic devices
may sometimes be essential in protecting our national security. Nevertheless, it is
clear that indiscriminate use of these investigative devices to overhear telephone
conversations, without the knowledge or consent of any of the persons involved,
could result in serious abuses and invasions of privacy. In my view, the invasion
of privacy of communications is a highly offensive practice which should be en-
gaged in only where the national security is at stake. To avoid any misunder-
standing on this subject in the Federal Government, I am establishing the following
basic guidelines to be followed by all government agencies:

(1) No federal personnel is to intercept telephone conversations within the
United States by any mechanical or electronic device, without the consent of one
of the parties involved, (except in connection with investigations related to the
national security).

(2) No interception shall be undertaken or continued without first obtaining
the approval of the Attorney General.

(3) All federal agencies shall immediately conform their practices and pro-
cedures to the provisions of this order.

*The possibly conflicting dates are quoted as set forth m the original document.




