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whieh so many other school systems in Virginia and elsewhere were torn apart
by disagreement and racial distrust.

As a senior member of his firm in Richmond, Mr. Powell has participated either
directly or indirectly in an almost boundless variety of legal matters touching
both the public and private sectors, in which his judgment, devotion to reason,
and sense of fairness have been consistently applied. He has served so many
public and private groups both in Virginia and elsewhere, in fact, that he will
be sorely missed when his responsibilities on the Court make it no longer possible
for him to continue to share his wisdom, intelligence, and integrity with those
who have relied so heavily upon him in the past.

I know that I speak for many thousands of Virginians and Amerieans when
I say that the appointment of Lewis F. Powell, Jr., as a Justice of the Supreme
Court of the United Btates is in the finest and highest traditions of public service
in this country.

STareMENT oF A. E. Dick Howarp

I am A. B. Dick Howard, professor of constitutional law at the University of
Virginia. I appear today to support the nomination of Lewis F. Powell, Jr., to
be Associate Justiee of the Supreme Court of the United States.

Tor two vears, from 1962 to 1964, T served as law clerk to Mr. Justice Hugo
Black of the Supreme Court, I came away from that expericnce with a deepened
appreciation for the Court as an institution and for the richness of the judieial
process. I also came away with some appreciation of the qualities which one would
hope to find in & Justice of the Supreme Court,

The affection I had for Justice Black and the respect I have for the Court are
among the reasons I am here today. But a further reason is that I believe T have
had an unusual perspective on Lewis Powell—a perspective from which I can
draw zome observations about his fitness for the position for which he has been
nominated.

Lewis Powell’s record of public service iz already well known to you. I prefer
to speak instead of qualities in Mr. Powell which I have seen at firsthand through
a cloge working relationship—qualities which will make Lewis Powell a superb
Justice of the U.8. Supreme Court.

I worked with Lewis Powell in a context not unlike that of the Court itself. In
1968-60 T was Executive Director of Virginia’s Commission on Constitutional
Revision, on which Mr. Powell served as a member. That commission produeed
the recommendations which, as revised by the General Assembly and approved
by the people, became Virginia's new Constitution, effective July 1 of this year.

This revision was the first complete overhaul of Virginia’s Constitution since
the turn of the century. It produced a document which will help Virginia respond
to the needs of edueation, state finance, the environment, and other areas in the
closing decades of the twentieth century. Lewis Powell was a key figure in this
revision,

I worked with the Commission continuously for a yecar. The commissioners
met at frequent intervals, sometimes for two or three days at a time, to debate
basic problems of constitutional government as reflected in a state constitution—
the powers of government, limits on those powers, the liberties of the people. In
many ways the deliberations of that Commission were as close an approximation
as one could imagine to a conference of the Supreme Court,

This was no ordinary study commission. It included two former Governors of
Virginia, a law dean who is now a judge of the World Court at the Hague, two
men who now sit on the federal bench, three who sit on the Supreme Court of
Virginia, and others of like calibre.

It is no disrespect to the other members of the Cominission to say that Lewis
Powell brought execptional talents and qualities of mind to the work of the
Commission. It is those talents and qualities which, with Loewis Powell's record
as & lawyer and a public servant, make him so eminently qualified to take a seat
on the nation’s highest court.

INTEGRITY

To begin with, Lewis Powell is endowed with an unusual sense of integrity and
values—a sense which has been reflected throughout his career. In the delibera-
tions of the Commission, he sought always to appreciate the philosophical founda-
tions and the soeial and ethical implications of any propossl. No man could have
made a more honest and assiduous attempt to free himself of personal, business,
or other ¢onsiderations extrinsic to the merits of a question before the Commission.
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CONSCIENTIOUSNESS AND HARD WORK

All the members of the Commission were busy men, but none more so than
Lewis Powell. Yet every time he spoke to a question, the thoroughness of his
reseatch and preparation was evident. Lewis Powell is something of a legend as
regards his eapacity for hard work. He couples that capacity with an unwillingness
to do anything but the most conscientious job of understanding a question, its
alternatives, its likely consequences,

CRAFTSMANSHIP

The Commission divided itself into five subcommittees', each proposing drafts
to revise various parts of the Constitution. Lewis Powell’s drafts were prepared
with a meticulousness and craftsmanship which any lawver would envy. He has
a keen seunse of the uses of legal analysis and a marked flair for the articulation
of an idea. The draftsmanship of his opinions as a Supreme Court Justice are
likely to be in the admirable tradition of Mr, Justice Harlan.

JUDICIOUS TEMPERAMENT

Qualities of integrity, conscientiousness, and craftsmanship are all important to
a judge. But there is one more quality which peculiarly characterizes the judicial
process: the quality of judiciousness—the ability to hear and decide cases with a
sense of proportion and balance, the ability to be detached and even-tempered
which is so essential to the Anglo-American tradition of justice.

Lewis Powell has that judicious temperament. Time after time I have seen him
able to state with clear logic a legal or constitutional question, to sum up and
evaluate competing interests or factors, and to propose a moderate and judicious
solution. He prefers reason to emotion, reflection to impulse, and moderation to
extreme. In a tribunal beset by so many sensitive and thorhy questions, Lewis
Powell would be a joy for his fellow Justices to work with,

To make my generalizations more concrete, I could readily give specific examples
deawn from the Commission’s deliberstions, However, the attorney-client relation
which I had with the Commission precludes my speaking to specific questions
which were resolved within the Commission. For illustrations of Lewis Poweil’s
approach to legal problems, I turn therefore to examples drawn from matters of
public record.

I believe that my own impressions—drawn from a eclose working relationship~
are borne out by Lewis Powell’s pubiic record. I believe, moreover, that his articles
and speeches, which are many, reflect the qualities which I have described.

In preparing to testify before this Committee, I have read Mr. Powell's articles
and speeches. In the pages that follow, I have touched on several areas which he
has developed in speeches or articles, including the administration of criminal
justice, respect for law and for due process of law, availability of legal services,
race and civil rights, speech and press, wiretapping, and the Supreme Court itself.

These areas are developed here, not so much to analyze Mr. Powell’s views on
specific issues, but more to show the manner in which he goes about addressing
himself to legal and eonstitutional questions. What he has said in the totality of
his articles and speeches tends, in my judgment, to bear out my personal impres-
sions of him and to suggest those gualitiex of mind which will serve him well on
the Supreme Court.

In short, I believe Lewis Powell 0 be superbly qualified to sit on the Supreme
Court of the United States. The man readily measiires up to the most exacting
standards which we might ask of a judicial nominee. I hope it will be the pleasure
of the Senate to confirm Mr. Powell’s appointment.

Criminal justice. Mr. Powell has on several occasions voiced & doubt sbout the
extent to which the Supreme Court has gone in interpreting the constitutional
rights of the accused in criminal cases. For example, he was one of four members
of the National Crime Commission who, in an additional statement to the Com-
missjon’s 1967 Report, were critiead of the Cowrt's decisions in the Escobedo ' and
Afvranda ® eases. Vijcing concern abont the “adverse impaict” of the decisions on
law enforcement, those who sigred the additional statement made several pro-

! Escobedo v, Tiheo:s, 378 17 8, 478 (1984),
?ALravida v, Arizens, 2884 U 8. 436 (1966).
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posals, including the judging of confessions on the ground whether they are
genttinely voluntary.?

At the same time, Mr. Powell and the other signers took ecare to say that
decisions such as Miranda and Escobedo must be respected and enforced as the
‘“law of the land”’ unless and until changed by processes available under cur form
of government. Likewise, the signers lamented the “unfair—and even destruc-
tive—criticism of the Court itself” and urged that those who would criticize
particular decisions of the Court must recognize “the duty to support and defend
the judiciary, and particularly the Supreme Court, ag an institution essential to
freedom.” 4

Finally, in seeking to redrese what was seen as an imbalance between the rights
of the accused and the interests of society in being protected against erime, Mr.
Powell and the other signers concluded that

. eoncern with crime and apprehension for the safety of their persons
and property, as understandable as these are today, must be weighed care-
fully against the necessitv—as demonstrated by history—of retaining appro-
priate and effective saicguards against oppressive governmental action
against the individual, whether guilty or innocent of erime.5

On several occasions, Powell has voiced a concern that “‘the pedulum may
have swung too far” in the effort to assure a fair trial for the accused.t ile has
reiterated his view that “the right of society in general and of each individual in
particular must never be subordinated to other rights.”” 7

On each of these occasions, Powell has invariably taken care to put his concern
into a larger, and carefully balanced, perspective. In seeking a judicial approach
which will help protect society from crime, Powell has urged that “‘there must be
no lessening of this concern for the consitutional rights of persons accused of
critne” ; our object must he “the striking of a just and reasonable balance’” between
the rights of the accused and the protection of the citizen from erime.? In fact,
he has recognized that some of the very decisions under criticism may come to be
viewed as “milestones’ in the defense of civil liberties: ?

The right to a fair trial, with all that this term implies, is one of our most cher-
ished rights. We have welcomed the increased eoncern by law enforcement agencies
and the courts alike in safeguarding fair trial. Many of the decisions of the Supreme
Court which are criticized today are likely, in the perspective of history, to be
viewed as significant milestones in the ageless struggle to protect the individual
from arbitrary or oppressive government.

Further, Powell has been acutely conscious of the Court’s difficult role in
deciding such cases and the need, even while disagreeing with a decision of the
Court, to lend one's full support to the Court as an institution:1?

While there is room for considerable difference of opinion with respect to some
of these decisions—and lawyers differ widely as do members of the Court on
occasions—it is both unproductive and even destruetive to criticize the Court
itgelf. It must be remembered that in all of these cases, the Court was eonfronted
with the difficult question of protecting the constitutional rights of the individual
againgt alleged unlawful acts of government. While lawyers must feel free to
express disagreement with its exercise in particular eases, few Americans would
wish to undermine or limit this historic funetion of the judiciary.

As pregident of the American Bar Association in 1964-65, Powell gave concrete
expression to his interest in the administration of criminal justice. On assuming
the presidency in August 1964, he suggested three top priorities for the ensuing
year, one of them being the launching and financing of a project to formulate
minimum standards for the administration of eriminal justice.!! The Assoeciation’s
House of Delegates authorized such a project, and a number of studies, under a
budget of $750,000, got underway. Fifteen separate studies have been published,;

® President’'s Comm'n on Law Enforcement and Adnnm of Justiee, A Report: The Challenne of Crime in
a Free Society (1987), pp 308-CR (Additional views of Messrs, Jaworsk:, Malotve, Powell, ang Stores) There
weie, of course, dissents on the Court itself, both to the decision in Fseobedo, 378 U8, 478, 49299 (Harlan,
Stewart, White, Clalk dissenting®, and m M aanda, 384 U3, 436, 400-545 (Clark dissenting and coneunug;
Hatlan, Stewart, White dissenting)

+ Report, pp. 308, 304.

I, p. J0R.

man Urgent Need DMore Efieciive Crammal Fustice,”™ 51 A5 1/ 437, 439 (1565)

P ftd Bee nlso “The President’s Annunal Addiess The Stale of the Legsl Piotession,” 51 A4 B A J 821
K27 01065) Civil Laherties Repression Facet or Frebwon?'”™ BRI Lo Enimeement Bullefrg, Cet 1971, 12

¢ “The President’s Annual Address Tlie ftate of the Legal Profession,” 5i A.B A J. 823, 827 (31965}

:0"].?!} Trgent Need More Effeetive Cnminzl Justice,” 51 20 BoA J 4%7, 480 (1965}

.
1t fee Fhe Prosident's Pape 204 B AJ &1 (1064}
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many of them have already had considerable impact on standards of criminal
justice in this country.?

1t is especially revealing of Powell’s reagsoned reaction to developments in erimi-
nal law that, despite his being critical of the Escobedo decision, he gave as ABA
president his vigorous backing to the Association’s search for means to assure that
counsel be provided for indigents accused of crime. Noting that the timeliness of
this effort had become more evident as a result of sueh decisions as Gideon v,
Wainwright » and Escebedo, Powell called the Association’s program “essential
to the realization of equal justice under law. It merits the full and aetive support
of the entire profession.”” M

Powell has also expressed himself thoughtfully on other aspects of eriminal
justice, including fair trial and free press, and trial by jury., Powell's careful effort
to seek means of avoiding publicity prejudicial to the rights of an accused while at
the same time not impinging on righis of & free press I have discussed below under
the heading ‘“‘Speech and press.” Powell has also spoken eloquently in defense of
the right to jury trial in eriminal cases. The jury he sees as a popular check on
government, as a safeguard against political trials, and as s means to help main-
tain public respect for the legal system.®

RESPECT FOR LAW AND DUE PROCESS

Powell has devoted several speeches and articles to voicing his concern about
civil disobedienes, civil disorder and unrest, and lack of respect for the law and its
orderly processes. It is obviously a subject which has engaged his particular atten-
tion. Most of these articles and speceches were written in the mid-1960°s at a time
that many sit-ins and other demonstrations were taking place as part of the civil
rights movement. Powell has been markedly eritical of the doetrine of civil
disobedience, which he has called “‘a heresy which could weaken the foundations
of our system of government, and make impossible the existence of the human
freedoms it strives to pioteet.” 18 Powell has pronounced civil disobedience to be
one of the “contributing causes” to ‘“the disquieting trend—so evident in our
eountry—toward organized lawlessness and even rebellion.” 17 He has documented
in some detail whai he believes to be the “esealation and proliferation’ of civil
disobelc;ience so that civil disorder and even mob violence is committed in its
name.

Powell’s strong distaste for civil disobedience is evident in his writings, But it
is important to see his remarks in their larger setting. His central concern is ahout
disrespect for law, whatever form it takes and whoever practices it. And his
object is to reassert the intrinsic relation between respect for law and a free society
in which individual liberties are safeguarded.

Powell’s writings make this abundantly clear. He has been as quick to criticize
white Southern officials as he has civil rights leaders who he believes have prompted
disrespect for the processes of the law. He points out, for example, that the “first
example of disobedience relating to civil rights may have been set by the Southern
legislatures and officials who attempted to disobey or evade court-decreed inte-
gration of schools”’—conduct which ‘‘was—as it should have heen—struck down
by the courts.” 19

Powell’s writings reflect an abiding faith in the “rule of law’’—one which binds
judges, elected officials, and citizens alike. It is, as he sees it, a standard which
is the same regardless of one’s race or cause. An address which he gave in Florida
in 1985 is especially revealing, for he lists a number of segments of society whom
he holds equally to blame for a rising spirit of disrespeet for law. These include
law enforcement officers who by illegal conduect, violate their duty to uphold the
law, businessmen who flagrantly violate the anti-trust laws, lawvers who fail to

12 Most of the reports of the Project on Standards for Crimingl Justice have heen approved by the ABA’s
House of Detegates, making them official ABA poliey; others are in the process of approval. Reports have
heen prepared on (1} [air trial and free press, (2} post-conviction remedles, (3) pleas of guilty, (4) appellate
review of sentences, (5) speedy tral, (6) providing defense services, (7) joinder and severance, (8) sentencing
alternatives and procedures, (8} pretiial 1elease, {19) trisl by jurv, (11) electronic surveillance, {12) criminal
appeals, (13) dweovery and procedure befme trial, (14) probation, and (15) the prosecition function and
the defense function.

13372 U.S. 335 (1463).

1 “The President’s Page,'” 50 4. B..4.J. 1103, 116 (1964).

15 “Tary Trial of Crimes,” 23 Wash. & Lee I [re. 1 (1966).

184 Tawyer Looks at Civil Dnsobedience,” 23 Wash, & Lee L. Rep. 206 (1966).

7 “Cvil Disobedience Prelude to Revolution®’ 40 N.Y., 8. B J. 172 (1%68).

1 eA Lawvel Looks at Civil Idisohedience,” 23 Wash., & Fee f.. Rer. 205, 216-28 (1966).

¥R, p 210 For like entieisms of difiance of the courts ag pait of “massive resistance.” see ‘“Respect for
Law and Due Process—The Foundation of a Firee Society,” 18 U7 Fla. L Rev. 1. 4 (1965); “The Prcsident’s
Annuisl Addiess The State of the Legal Profession,’” 51 4. B..4 J. 921, 827 (1965}
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defend the Supreme Court against unfair attacks, those who promoted massive
resistance to Brown v, Board of Education, thase who eounsel civil disobedience
and others 2¢

Notr, in his criticisms of civil disobedience, is Powell insensitive to the fact
that civil unrest minifests deeper social problems the root causes of which ocught
to be attacked as such. “The central causes of unrest in ruban areas involve
complex and deep-seated social and economic problems.” 2! Similarly, in another
talk on eivil disohedience, Powell concluded his remarks with a “‘caveat’” to his
plea for civil order: 22

Now, a final caveat. I have spoken as a lawyor, deeply conseious that the
rile of law in Ameriea is under unprecedented attack. There are, of course,
other grave problems and other areas calling for determined and even gen-
erous action. The gap between the prosperous middle elasses and the genu-
inely underprivileged—both white and black—must be narrowed. . . .

We must come to grips realistically with the gravest domestic problem of
thiz century, America has the resources, and our people have the compassion
and the desire, to provide equal justice, adeguate education, and job oppor-
tunities for all. This, we surely must do.

Asking respect for the law of those who have no genuine aceess to the courts or
other judicial machinery is, of course, a one-sided and unfair proposition. Hence
it is noteworthy that, as will be discussed below, Powell, as president of the
American Bar Association, actively promoted bar efforts to make legal services
more readily available to the poor and to the middle classes and was sensitive to
suech guestions as the right and duty of lawyers to represent unpopular clients.

In many respects, Lewis Powell's uneasiness about the threat which he sees eivil
unrest to pose to the rule of law and to individual liberties resembles the views
stated so forcefully by Mr. Justice Black in a number of Supreme Court opinions
in the sit-in and demonstration cases of the 1960's.2 Indeed, it is interesting that
Powell has so often guoted from Justice Black’s opinions in those cases.®® The
debt to Justice Black is ohvious in such statements of Lewis Powell as: 25

And here, as a lawyer, may I emphasize that the right to dissent is surely a
vital part of our American heritage. So also are the rights to assembly to
petition and to test the validity of ehallenged laws or regulations. But our
constitution and tradition contemplate the orderly assertion of these rights.
Th%re is no place in our system for vigilantism or the lawless instrument of the
mob,

AVAILABILITY OF LEGAL SERVICES

One who urges that disputes be channeled into legal avenues ought properly to
ask whether those legal forums are freely available to all regardiess of race or
economie status. Lewis Powell has taken a speeial interest in seeking ways of over-
eoming economic and other barriers to obtaining legal services and counsel.

Referring to a survey undertaken in Missouri in 1960, Powell found it especially
disquieting that 74 perccent of the lawyers surveyed “‘believed that wealth, social
position, and race may affect standards of justice.” # At a law and Poverty Con-
ference held in June 1963 under the sponsorship of the Department of Justice
and the Office of Economic Opportunity, Powell dwelled on the failure of the
American legal svstein to live np to the ideal of equal justice under law: 2

Equal justice for every man is one of the great ideals of our society. This
is the end for which our entire legal system exists. It ig central to that svstem
that justice should not be withheld or denied because of an individual’s race,
his religion, his beliefs, or his station in society. We also accept as fundamental
that the law should be the same for the rich and for the poor,

20 “Respect for Law and Due Process—The Foundation of a Fiee Society,” 18 I7 Fla, L, Ren. 1, 2-5 (1965),

2 “ A Lawyver Looks at Civil Disobadience,” 23 Wash &f Lee I. Rep, 205, 228 (1966).

2r ¢Civl Diisobedience Prelude te Revolut:on® 40 N Y S, B J 172, 181 (1958).

3 Bee, e g., Black’s opinions in Bell v. Maryland, 378 TV 8 226, 318 (1%4) (dissent); Cox v. Lowmsang, 379
17.8. 5.55 575 (1965) (dissent); Brown v. Lmusmnﬂ 383 U8, 13! 161 (1966) (d‘ﬁ%llt) Addelley v Flodida,
385 T7.8. 39 (1966}, For an analyvsis of Black’s views in_these cases, see A E. Dick Howard, “Mi, Justice
Black: the Negro "Protest Movement and the Rule of Law,” 53 Vi 2, L. Rea. 1030 (1987).

5 See “The President’s Annual Addiess. The State of the Legal Prolession,” 51 A.B A.J. 821, 827-28
{1965); “ Respeet for Law and 1Due Process—The I‘ound vhion of o Fu.e Soclety.” 18 U. Fia. L. Ren. 1,70,
18 (1965); “A Lawver Looks at Civil Dischedience,” 23 Wash. & Lee L. Rer 205, 226-27, 231 (1966); “Crvl
TDisobedience: Prelude to Revolution?” 40 N.Y. S¢f 'R .J. 172, 173 _1968).

% “Respect for Law and e Proeess—The Foundation of 3 Free Society,” 18 U, Fla. L, Rev. 1, 7 (1965)

% “The Challenge to the Profession,” 51 A.B A J, 148, 149 (1065).

27 “The Response of the Bar,” 51 4. B A.J. 751 {1465).
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But we have long known that the attainment of this ideal is not easy. It
requires sensitivity, vigilance, and a willingness to experiment. Looking at
contemporary America realistically, we must admit that despite all of our
efforts—and these have not been insignificant—far too many persons are not
able to obtain equal justice under law,

As president of the American Bar Association in 1964-65, Powell spurred
steps to make legal services more generally available. On assuming the presidency
in August 1964, Powell proposed three items of priority for his term of president,
one of the three being an aceceleration and broadening of efforts to assure the
availability of legal services, in both civil and criminal cases, to all who need
them.?8 In the president’s annual address in August 1965, Powell was able to
rep(l)l;ié on the steps which had been taken during the preceding vear toward that
goal.

Powell’'s August 1965 address is interesting not only for the narrative of events
but also for Powell’s attitude to them. Speaking of the entry of OEQ into the
area of legal services for the poor, Powell candidly admitted his own preference
for “local” rather than ‘federal’’ solutions to the problem. But he chose to lay
agide his personal preferences in the face of the demonstrable need for federal
involvement without which a sufficient program of legal aid was unlikely %0

It is true that most lawyers would have preferred local rather than federal
solutions. Certainly, this would have been my own choice. But the com-
plexities and demands of modern society, with burdens beyond the will
or capacity of states and loealities to meet, have resulted in federal assistanee
in almost every area of social and economic life. There is no reason to think
that legal services. Might be excluded from this fundamental trend of the
mid-twentieth century Lawyers must be realistic ag well as compassionate.

Turning his attention to the problems encountered by middle-income groups
in obtaining legal services, Powell implied some reservations about the rise of
new trends, such as the inereasing reliance on group legal services—trends which
might clash with ‘“‘long-established standards of the legal profession.”’3! But again
he seemed to want to avoid a doetrinaire position; even as study of the problem
of legal services was proceeding, he asked the bar to

press ahead with every available means to improve existing methods—
through greater emphasis on lawyer referral services and through wider
experimentation with neighborhood law offices and legal elinics 3

Availability of legal services can also be a special problem in the case of un-
popular causes or individuals. In his president’s annual report to the ABA,
Powell urged revision of the Canons of Legal Ethics so that the Canons might
“with sufficient clarity and particularity express this duty of individual lawyers”
[to represent unpopular defendants] as well as “the broader obligations of the
Bar generally to discourage public condemnation of the lawyer who represents
an unpopular defendant.”#

RACE AND CIVIL RIGHTS

The sense of proportion and balance which is reflected in Powell’s wrilings
and speeches is equally present when he touches on questions of race. As already
noted, in his condemnation of civil disobedience as it emerged in the civil rights
movement, Powell has carefully and consistently laid a full measure of blame
at the doorstep of Southerners who undertook massive resistance to court-ordered
integration.® And, in speaking of civil disobedience, Powell has been sensitive
';Jo t.hae fact that Negroes often had ample reason to distrust the processes of the
aw: 35

It is true that the Negro has had, until recent years, little reason to respect
the law. The entire legal process, from the police and sheriff to the citizens
who serve on juries, has too often applied a double standard of justice,

2 See “The President’s Page,” 50 A.B.A.J 801 (1084).
g: }';I‘he Psé';.sident’s Annual Address: The State of the Legal Profession,”” §f A.B.A.J. 821 (1965).
o P .

3t Id., p, 824, On questions raised by Powell concerning the implications of Brotherhood of Railway Train-
men v. ir%'lnia, 377 U.8.1 {1964), see id., p. §25; '*The President's Page,”” 61 .4.8.4..J. 3 (1966); “ Extending
Legal Services to Indigents and Low Income Groups,” 13 La. S¢. B.J. 11-17 (1965).

2 4The President’s Annual Address: The State of the Legal Profession,’” 51 A.B.A.J. 821, 824 (1965,)
See alse Powell’s conchision that the bar must “explore breadly, and with an operi mind”’ a range of possible
so%\%ons. “The President’s Pags,” 61 A.B.4.J. 3, 20 (1985).

., . 825.

3 “ Respect for Law and Due Process—-The Foundation of a Free Society,’’ 18 U. Fla. L. Rev. 1, 4 {1966) ;
“A Lawyer Looks at Civil Disobedience,” 23 Wask. & Lee L. Rev. 205, 210 (1966).

% Jd., p. 206.
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Even some of the courts at lower levels have failed to administer equal
justice. Although by no means confined to the southern states, these condi-
tions—because of the history, economic and social strueture of that region,
and its population mix—have been & way of life in some parts of the South.
Many lawyers, conforming to the mores of their communities, have generally
tolerated all of this, often with little consciousness of their duty as officers
of the courts., And when lawyers have been needed to represent defendants
in civil rights cases, far too few have responded.

There were also the diseriminatory state and local laws, the denial of
voting rights, and the absence of economic and educational opportvnity
for the Negro. Finally, there was the small and depraved minority which
resorted to physical violence and intimidation.

These conditions, which have sullied our proud boast of equal justice under
law, set the stage for the civil rights movement.

Accordingly, Powell has urged that the “‘full processes of our legal system musi
be used as effectively, and with as much determination’ against those who would
use ‘“‘violence and intimidation to frustrate the legal rights of Negro citizens”
as against any other form of lawlessness.® And Powell has lamented the “particu-
larly acute” problem of racial prejudice frustrating fair trial and has urged steps
to assure fair selection of jurors and impartial administration of justiee.®”

Powell has reason to know something of the South’s passage through the
troubled years following Breown v. Beard of Education. He was chairman of the
Richmond Sechool Board from 1952 to 1961, during which time Richmond was
able to take the initial steps toward desegregation of its schools without the
closing of schools and like traumas through which some other Virginia localities
went in the late 50°< and early 60’s. On the ocecasion of Powell’s nomination to
the Supteme Court, the national prese, inquiring locally into Powell’s role in the
desegregation events in Richmond during his chairmanship of the sehool board, has
reported its conclusion that his role was a moderating and constructive one
which made possible eventual desegregation without closed schools or other
crippling effect on the quality of public edueation.3®

SPEECH AND PRES®

Powell has not taken many oceasions to express himself direetly on rights of
freedom of expression. Buf in several contexts his views reflect a tendency, in
suggesting solutions to whatever problems may be at hand, to be sensitive to the
implications for First Amendment freedoms.

For example, in approaching the question of fair trial and free press, Powell
is unwilling to see the matter as a ‘‘contest between two competing rights.”
Rather he sees the task as one of seeking an accommodation of both rights “in the
limited area where unrestrained publicity can endanger fair trial.’’3®

In response to the problem of release of information which tends to prejudice
the accused, Powell has rejected the British approach of emphasizing control of
the media itself, e.g. by subjecting the publisher to fine or imprisonment for con-
tempt of court. Powell obviously shares the “uneasy distrust’” which Amerieans
seem to have showm for the contempt power.4?

Moreover, he is not willing to use an approach inconsistent with the ‘I‘_})rivi]eged
position” which this country affords freedom of speech and press. He prefers
Instead to emphasize the duty of the bar to police itself and to reach at the source
(whether prosecution or defense) information which might prejudice a trial.??
Even here, his solution is not to bar information permanently, rather to delay
it until the jury can reach a verdiet, untainted by prejudicial publicity.® Powell’s
search for a reasoned solution to the question of fair trial and free press is summed
up in his statement 4

It is important that the media and the Bar should not view this as a “contro-
versy’ or as an attack by one upon the other. We have here a eommen problem
requiring thoughtful and reasoned solutions in the publie interest.

3 “The President’s Annual Address: The State of the Legal Profession,” 51 4.B.4.J, 821, 827 (1065).

7 “TJury Trisl of Crimes,”’ 23 Wash. & Le¢ L. Rev. 1,11 (1966).

3 See, e.g., Washington Post, Oct. 24, 1971, p. Al, col. 1; New York Times, Oct. 22, 1971, p. 25, col. 5:
New York Times, Oct. 16, 1971, p. 1, eol. f; Ttme Magazine, Nov. 1, 1971, p. 18; Newsweek, Nov. 1, 1671,

p. 18,

a “The Right to s Fair Trial,” 51 A.B.A.J, 534, 535 (1965). .

I, p. 536, For an instance of Powell's conecern about the contempt power, see “Jury Trial of Crimes,”
23 Wash. & Lee L. Rer. 1, 10 (1986),

41, “The Right to a Fair Trial,” 51 A.B A.J. 534, 636 (1965). See also “The President’s Annual Address:
The State of the Legal Profession,” 51 A.B.A..J. 821, 825 (1965).

4 “The Right to a Fair Tnal,” 51 A.8.4./. 534, 536 {(1068).

43 4“The President’s Page,'” 51 4,B.A.J. 199 (1965).
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Powell's views on civil disobedience have already been noted. The intensity
with which he holds those views about confining dissent to legitimate chanuels
raises questions about the implieations of Powell’s arguments for First Amendment
rights. Powell has recognized that problem and has said that his proposals should
not be applied in sueh a way as to infringe on those First Amendment freedorus,
although he does not conceive incitement to willful violation of draft laws, income
tax laws, or court deereés to be encompassed as rights of free speech

WIRETAPPING

Powell’s views on wiretapping have occasioned some notice. In an article
written for the Richmond Times-Dispaick and reprinted in the FBI Law Enforce-
ment Bulletin, he advanced reasons why requiring a eourt order for wiretapping
in cases involving national security ‘“‘would seriously handicap our counter-
espionage and countersubversive operations.” Powell recognized that there could
be “legitimate concern” whether a President should have the power of wire-
tapping in internal security cases without court order and that “‘at least in theory”’
there was a potential for abuse. But, apparently resting content with the govern-
ment’s claim of its need for secrecy, Powell dismissed the outery over wiretapping
as a “‘tempest in a teapot.”’ Citing figures showing that there are only a few hundred
Fviret;flgs annually, Powell concluded, “Law-abiding citizens have nothing to
ear,

The FBI article, a journalistic piece, was apparently solicited as a rebuttal to
an article expressing the opposite point of view.% Powell’s article has the ring of a
rebuttal about it. It is in the nature of a rebuttal to assume that one side of an
argument has been stated and aeccordingly to argue the other side. Powell’s
views on wiretapping are more fully and fairly stated in a speech he gave to the
Richmond Bar Association on April 15, 1971.47 There (as he did also in the FBI
article) Powell noted that the more serious wiretapping question arises in internal
security cases, as Title IIT of the Omnibus Crime Control Act of 1968 48 requires
a court order when electronie surveillance is sought to be used in cases not involving
national defense or internal security. Believing that it is difficult to draw a distinc-
tion between external and internal threats to the country’s security, Powell
noted that the question whether the President has inherent power to order a
wiretap in internal security cases is peanding in the courts. He therefore looked
to the courts to lay down guidelines in this “perplexing” area.

Taking the totality of Powell’'s views on wiretapping, it is clear that he recog-
nizez and approves the place of prior court order, with carefully fashioned limita-
tions and safeguards, when wiretaps are used against domestic erime. His position
on wiretapping in internal security cases is less clear. Hiz FBI article would suggest
he has resolved that question in favor of the President’s inherent power in sueh
cases, but his Richmond bar speech would imply a more guarded and tentative
position. The bar speech, the tone of which is far more characteristic of his other
speeches and writings and which was made to a legal audience, would seem to be
the more accurate indicator of Powell’s approach to the constitutional aspects of
wiretapping. It would suggest that as a Justice he would approach the guestion of
wiretapping with an awareness of the various, arguably competing factors which
bear on a judicial resolution of the question.i*

SUPREME COURT

Like most lawyers, Powell has felt perfectly entitled to eriticize decisions of the
Supreme Court, for example, the Escobedo and Miranda decisions. But he has a
lawyer’s reverence for the Coult as an institution. Repeatedly he has called upon
lawyers to aveid destructive criticism of the Court and has rebuked them for their
failure to defend the Court against such eriticism.s®

11 “Civil Disobedience: Preclude to Revolution®' 40 WY 8. B .J 172, 187 (195%).

45 “yvil Liberties Repression: Fact or Fietlon?” FBI Law Enforcement Rulfeim, Oct. 1971, pp. 9, 10-11,

# Dernard Gavrer, “18 Individual Freedom Threatenied by Growth of Goveinment Probes?” Richmond
Times-Dispateh, Tiune 6, 1971, p. Fl, col 1.

41 Manuscript of text of speech.

4 P L. 00-351, 90th Cong., H R. 5037, Fune 1968, )

18 The question of the President’s power to authorize wiretaps without judieial supervision in cases in-
volving internal secanitv is now pending hefore the Supreme Court, See United States v. U.8.D C. for E.D.
Mieh , 444 F. 2d 651 (6th C1r.), cert aranfed, 403 U3, 930 (1971).

W E.(3., “Respect for Law and Due Process—The Foundation of & Free Bocisty,” 18 UL Fig, L. Rer. 1,
4 (1965); “An Urgent Need' More Effective Criminal Justice,” 51 A.B.A.J 437, 439 (1964); President’s
Comm’n on Law Enforcement and Admin. of Justice, A Repor!: The Challenge of Crime tn a Free Sociely
(1967}, pp. 303, 304 (Addifional views of Messrs. Jaworski, Malone, Fowell, and Storey).
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He shows a like sensitivity to ensuring that the Court’s independence not be
undermined because of criticism of unpopular decisions. In this vein, Powell
expressed pointed disapproval of Congress’ exclusion of the Justices of the Supreme
Court from the general pay raise for other federal judges in 1965—an “unfor-
tunate example’’ of the pressures which even in an enlightened system can be
brought to bear on the judiciary.

Powell's belief in an independent and unfettered judiciary is also reflected by
criticism of the 1963 proposal to create a “Court of the Union” to review certain
kinds of Supreme Court decisions—a proposal which Powell compared to the
court-packing proposal of the 1930’s. “These,” said Powell, “were attacks on the
funamental J)rinciples of our government ihvolving the independence of the
judiciary and the separation of powers doctrine.’’s

Summary. To repeat, the burden of the above discussion has not been to give a
comprehensive igsue-by-issue diseussion of Lewis Powell’s philosophy or to dissect
the position which he has taken on every issue, Rather the purpose has been to
take central themes which he has developed in his articles and speeches and to
enquire what qualities of mind and temper they reflect. In my judgment, Lewis
Powell’s writings reflect the qualities which I have seen the man display at
firsthand—a devotion to the uses of reason, a finely developed set of principles
and values, a skilled craftsman’s ability to analyze and articulate, an enduring
dedication to the law and the judicial process, and a well-modulated and judicious
temperament. Few men are so well qualified by temperament and training to sit
on the bench as is Lewis Powell.

STATEMENT OF J. Epwarp LuMBARD, SENIOR JUDGE OF THE SEconD CIrouIT

My name is J. Edward Lumbard. I am a senior ecircuit judge of the United
States Court of Appeals for the Second Circuit. From December 9, 1859 to May 17,
197;, I was Chief Judge of this Court. I have been a circuit judge since July 18,
1955.

I have known Lewis Powell since December 1963 when the American Bar
Association embarked on its project to formulate standards for the administration
of criminal justice. I have been closely associated with Lewis Powell in that
project during the past eight years. I believe he possesses in high degree all the
gualities one would hope to find in a Justice of the Supreme Court. He has integ-
rity, scholarship, an informed and independent mind, a keen sense of civic and
professional responsibility, clarity of expression, a tolerance and understanding
of the views of others and, above all, such wisdom and judgment as can come
only from having played a leading role in the legal profession and in the publie
affairs of this country.

As President-Elect of the American Bar Association in 1963-1964, Lewis Powell
wag an active member of the committee which made preliminary studies to
determine the range of the eriminal justice project. In August 1964 the Board
of Governors approved the project and at the same time Lewis Powell became
President of the ABA.

I need hardly remind this Committee of the great public concern regarding
eriminal justice in 1963. By that time numerous court decisions, judicial standards
and reports in the news media had made it all too clear that the administration
of criminal justice throughout the country was becoming ineffective; it was also
apparent that too little was being done to protect individual rights according to
constitutional requirements of due process.

The purpose of the ABA project was to formulate and recommend standards
which the states and the federal government could apply. In his speeches and
writing Lewis Powell repeatedly emphasized the dual purpose of the project: to
permit effective law enforcement and adequate protection of the public and simul-
taneously to safeguard and amplify the constitutional rights of those suspected
of crime. Speaking to the New York Bar Association in Jahuary 1965, he noted:
“the problem—complieated by our dual system of state and federal laws—is
how to strengthen our eriminai laws and render their enforcement more effective
and at the same time accord to persons accused of crime the rights whieh are a
proud part of our Western heritage.”

An ABA President, Lewis Powell immediately went to work to recruit the
necessary men and money for the criminal justice project. To finance three years

8t “Tury Trial of Crimes,” 23 Wash. & Lée L. Rev. 1, 9-10 (1966).
82 %The President’s Page,” 51 A.53..4..J. 101 (19656).
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