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McQuiston Associates
fos Angeles, California 50038
Mr Chairman and Members of the Committas:

McQuisten Associates fs a "think tank" which is deeply invelved with the
Compstition in Contracting Act (CICA) and the Equal Access to hwatics Act (EAJA).
Thus I have been analyzing the B of many Judges to important quastions of
pelicy generated therefrom, and have had to assass the extent to which the strong
pearsconal viaws of sima judges have colored their spinicns. Of particular concern
has bean how the personal views of a few atyong-willsd Judges have actually caused
major disruptions of the power-balance batwaen the thres B hes of gow
“Judicial activisx® we apply to foot~dragging as wall as leaping ahead, if by sc
doing the will of C ional % is thwarted in favor of the Executive.

HMadison quoted Montesquieu, regarding the danger of a linkup batween judges
and the Executive:

"Were [the power of judging] joined to the sxscutive power, the judge might

behave with all the violence of an oppressor.” Federalist, ¥o 47.

Bacause Art III prohibits federal judgea from issuing advisory cpinions,
only rarely can we find out beforshand if the judge has a natural bias toward the
Executive. But in a saries of recent stinging attacks upon Congress, Judge Scalia
leaves nc doubt that his heart and head are entirely bound to the Executive and
that he will use that loyalty in an "activist” mannex if the situation pressnts
itself. And in gratuitous remarks in Hirschey v FERC {“Hirschey III*), 777 P24 1,
6 (1985}, he counseled the Bxecutive to act more agqressively against the ralief
which Congress just resnacted as P.L. 99-80.

Seanator Levin said Nov 7, 1985, at 515038, that a federal judge pust be
compassionate, sensitive, committed to fairnuss, and forthright, to discharge
properly the judicial duties. Nowhare are thess qualities more necessary than for
a Justice of the Suprems Court, I believe Hirsclwy IIl esphatically proves that
Judge Scalia, betrothed to the Exscutive, simply doas not measurs up to tha above
standard and should not be slavated at this time.

Justice Rehnquist, in Walters v Matl Assn of Radiation Survivors, 53 LW 4947
(1985}, quoted:

"[Clounsel can often perform useful functions * *. But this is only one side

of the coin, Under our adversary system the role of counsel is not to make

sure tha truth is ascertained but to advance his client’s cause by any ethi-

cal means. Within the limits of professional propriety, causing delay and

sowing confusion not only are his right but may be his duty.” Walters at 4953.

Such conduct of course would be reprehensible if practised Ly a judge. Yet, I
submit that each of Judge Scalia‘'s utterances in Hirschey ITI can only be clasaified
,as coming from a pseudo-counsel to the Exscutive. Nona can be reconciled with the
kind of objectivity which Congress and the peopla of the United States expact their
judges to exhibit. Certainly not a Justice of the Supreme Court.

Judge Scalia cannot plead ignorance of the Art III bar to spouting irrelevan-
cies in judiclal decisions. Yet the first paragraph of his in Rirschey III
is devoted to saying that "the dictum discussed below® has no bearing on the outcome
of the case.

‘

Thersafter, he admits that tha cost to recovar Hirschey's expenses, no mean
amount, axcesded the cost of litigating tha case-in-chief, solely because tha losing
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gency objected to comp tion 0 vig ly. Even though Congress stated ths policy
of EAJA was to alleviate such disparate costs, and that Courts were to interpret EAJA
liberally in favor of applicants 3o the recovery cost would not inhibit zacovery,
Scalia spontaneously exhorted the Executive to explore more "loopholes” next tima,

the better to frighten-off anyone slse sseking tha protection of thia remsdial
legislation. His tight-fisted attitude mark pagsion, or sensitivity, or
fairness for the downtrodden.

Evan more clearly & prasently dangercus o tha Republic and the ability to get
the Cong ional a *falthfully executed” and enforced, he crusades in Hirschey
III to reform the way in which the Judiciary has traditionally divined ths intent of
Congress. He would substitute his personal ides of the law for the explicit declara-
tions set forth in official Congrassional Reports (not to mantion censoring floor
debates). We would be at the mercy of judicial whim rather than abiding by the
carefully-crafted thoughts of those Congress entrusted with various fine points.

Alse, he proposed that ambiguities discovered or manufactured by courts could
not be cor.ected by succeeding Congresses without entirely re-stating in statutory
form the f language, even though the r P the powsr to “repeal and
re—enact” as they wish any prior statute at any tima. In effect, he would give the
powar to lagislate to the Judicial Branch and deny it to the Congress.

Theae astounding propositions are the hallmark of either an "airhead” or a
Jjudicial activist of the most dangereus kind: an gnayehist. Judge Scalia propesed

that judges should regolve questions of law in disregard of Congress:

“not on the basis of what ths committee report gaid, but on the basis of
what we judged to be the most rational reconciliation of the relevant
provisions of law Congress had adopted.” Hirschey III at 3 (emphasis added)

Judge Secalia's attack on the way Congress is organized capnot stand againgt
Art I Sec 5 Cl 2, which expressly permits each Houge to “determine the Rules of
its Proceadings.” But for him to mount such a divisive attack in the face of
traditien, long-entrenched caselaw, and the Constitution, reveals perhaps the extent
to which he is prepared to be the Exscutive's apologist and hatchet-man. Such a
person would not help unite the badly-divided Supreme Court.

But there is even more of concern to Congress in Hirschey III. To "prove”
his ridiculous propositions, Judge Scalia set forth a fragment of a debate ¢h a
tax bill to say that the Judiciary Committee of the other House was infantile.
1If such "proof” is how Judge Scalia influences the Judicial Branch, then surely
Hirschey III stands for i et But oth ise, this "proof” clearly standa
for danger to our socliety.

Moreover, the citaticn at n.l clearly distorts the actual debate and answer
given by Senator Dole, as refersnce to the Record clearly shows, The actual
Racord refutes Judge Scalia completely. MNor is that debate even remotely illus-
trative of how Congressional intent is to be divined, in the ayes of other judges.
Nor will the House debate on EAJA support Judge Scalia's wild claim.

I urge this Committee to axamine carefully Judge Scalia'a outburst in
Birschey III. I believe there is just no option thereafter for the members
axcept to deny confirmation at this time.
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