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Senator MartHIAs. Qur next panel will be composed of Dr. Robert
L. Maddox, executive director of Americans United for the Separa-
tion of Church and State; and Mr. Peter Weiss of the Center for
Constitutiona! Rights. Ms. Dudley is not here.

Gentlemen, if you will raise your right hand. Do you swear that
the testimony you will give in this proceeding will be the truth, the
whole truth, and nothing but the truth, so help you God?

Dr. Mabpox. I do.

Mr. Wess. I do.

Senator MaTtaias. Dr. Maddox, do you want to start? I remind
you of the 3-minute rule and also of the fact that your full state-
ment will be included in the record.

TESTIMONY OF ROBERT L. MADDOX, EXECUTIVE DIRECTOR,
AMERICANS UNITED FOR THE SEPARATION OF CHURCH AND
STATE, AND PETER WEISS, VICE PRESIDENT, CENTER FOR
CONSTITUTIONAL RIGHTS

Dr. Mappox. Thank you. I am Robert Maddox, executive director
of Americans United for Separation of Church and State. We are a
39-year-old national organization dedicated to the preservation of
religious liberty and the separation of church and state.

We represent within our membership some 50,000 people, a
broad spectrum of religious and political viewpoints, but we are all
unitedl in the conviction that separation of church and state is es-
gential.

We of Americans United believe that religious liberty is the pre-
eminent liberty of the American Republic, the benchmark of all
other civil liberties.

We believe in the inherent strength of the American religious
community to manage its own affairs, to make its own mark, and
to impart a sense of values to the Nation.

This rich and diverse community does not need propping up by
the Government and should at all costs remain free from Govern-
ment entanglement.

Therefore we respectfully suggest that the Senate consider care-
fully the appointment of an individual to the Supreme Court who
seems hostile to the time-honored principle of the separation of
church and state. Judge Scalia, in testimony before the U.S. Con-
gress, and in other ways, has criticized the direction this Court has
taken in its decisions on religious liberty.

In 1978 he testified on behalf of a biﬂ to give tuition tax credits
to patrons of private and parochial schools. He supported the bill;
Americans United opposed the bill. At that session, in our opinion,
Mr. Scalia demonstrated a disregard for the establishment clause
of the first amendment. He told the Senate not to worry about the
question of whether tuition tax credits were constitutional, but to
decide on the basis of what the fundamental traditions of the socie-
ty require—those words coming from a man who has been charac-
terized as a strict constructionist.

He argued that the denial of tuition tax credits to parents of stu-
dents at religious schools was an antireligious result that the
Framers of the Constitution had not intended.
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Fortunately, the Congress rejected this unwise advice and defeat-
ed the tuition tax credit hill later that year.

Mr. Scalia has also characterized the Court as being terribly con-
fused about this and other matters of religious liberty.

Mr. Scalia has also.guestioned the High Court’s policy of grant-
ing broad standing to taxpayers who want to file lawsuits in first
amendment cases, thus shutting the door of the Court to many who
would bring up first amendment establishment of religion cases.

Throughout his career Mr. Scalia has demonstrated an insensi-
tivity to matters of the first amendment.

We think also that the Senate should take stock of the direction
in which the Reagan administration seems to be taking the Su-
preme Court. We fear that a Rehnquist-Scalia axis in the Court
would further subvert individuals to the power of the State. We
Americans thought that many of these issues of personal liberty
were settled, but apparently they are not. A spirit of confusion pre-
vails in this country.

We make the assumption that Judge Scalia reflects the views of
President Reagan on church and state, views we find inimical,

On the basis of Judge Scalia’s record and in vigorous protest of
the attitudes of the Reagan administration who appointed him, we
oppose the nomination. We ask you to reject the nomination of
Judge Scalia to the U.S. Supreme Court.”

[Prepared statement follows:]
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TESTIMONY OF

DR. ROBERT L. MADDOX
Executive Director

AMERICANS UNITED POR SEPARATION
OF CHURCH AND STATE

Mr. Chairman and Members of the Committee,

I am Robert L. Maddox, executive director of Americans
United for Separation of Church and State, a 39-year old national
organization dedicated exclusively to the preservation of
religious liberty and the separation of church and state. We
represent within our membership of 50,000 a broad spectrum of
religious and political viewpoints. But we are all united in the
conviction that separation of church and state is essential. as
Justice Wiley Rutledge observed in his 1947 Everson opinion: *We
have staked the very existence of our country on the faith that a
complete separation between the state and religion is best for
the state and best for religion."

We at Americans United believe that religious liberty is the
preeminent liberty of the American republic, the benchmark of all
other civil liberties, We believe that the constitutional
guarantee of religious liberty through the separation of church
and state is the single most important contribution this country
has made to Western civilization during the past twe centuries.
We believe in the inherent strength of the American religious
community to manage its own affairs, make its own mark, and
impart a sense of values to the nation, This rich and diverse
community does not need propping up by the government and should,
at all costs, remain free from government entanglement,

Therefore, respectfully, we believe the Senate should
carefully consider the appointment of an individual who seems
hostile to the time-honored principle of the separation of church
and state. Judge Scalia has criticized the direction this Court

hag taken in its decisions on religious liberty,
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In 1978 Mr. Scalia and Americans United testified at the
same set of hearings before the Senate Pinance Committee on a
bill to give tuition tax credits to patrons of private and
parochial schools. Mr. Scalia supported that bill, Americans
United opposed that bill.

At that session, in our opinion, Mr. Scalia demonstrated a
disregard for the Bgtablishment Clause of the Pirst Amendment.
Mr. Scalia, who has been characterized as a strict
constructionist, told the Senate not to worry about the gquestion
of whether tuition tax credits were constitutional, but to decide
on the basis of what "the fundamental traditions of the society
require.” He argued that the denial of tuition tax credite to
parents of students at religious schools was an "anti-religious
result™ that the Pramers of the Constitution had not intended.

Fortunately, the Congress rejected that unwise advice when
it defeated the tuition tax credit bill later that year.

In his testimony at that hearing, Mr, Scalia cited what he
called the "utter confusion® of Supreme Court rulings on church-
state separation. Mr, Scalia's characterization of the past
forty years of Supreme Court rulings deeply disturbs us. The
Court's decisions do not represent confusion, particularly in the
area of public assistance for church-related schools. Beginning
in 1971 the Supreme Court rejected scheme after scheme which
state legiglatures had devised to circumvent the Constitution and
provide substantial public subsidies for church schools. Indeed
the landmark Lemon case has established guidelinee to test the
constitutionality of any legislation which might run afcul of the
Establishment Clause. Those guidelines represent a major
achievement of the Burger Court., We wonder if Mr. Scalia would
dismantle them. We worry about the consequences to religious
freedom both for the taxpayer who does not wish to be taxed

involuntarily for religion and for the church schools themselves

which need to be protected from government intervention and

meddling.
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Mr. Scalia also questioned the Righ Court's policy of
granting broad standing to taxpayers to file lawsuits in First
Amendment church-state cases. "That has enabled cases to reach
the Court which couldn't have gotten thetre before,” he added.
Taxpaying citizens of the United States should have a right to
seek redress under the law when they believe their religious
liberties are being infringed. It would be a terrible
retrenchment if we were to restrict the freedom of citizens to
challenge governmental action in the sensitive area of religion.

Finally, Mr. Chairman, let us take stock of the dizeétion in
which the Reagan Administration seems to be taking the Supreme
Court, Those of us who labor for religious freedom day in and
day out experience grave anxiety by the apparent attempt of the
President to reshape the entire direction of our Supreme Court,
We see individual liberties suffering. We see citizen's rights
sacrificed by and to the state, We fear that a Rehnquist/Scalia
axis in the Court could further subvert individuals to the power
of the state., Americans thought many of the issues of personal
liberty were settled. We thought that religiocus freedom was safe
from the buffeting winds of change. We thought there was a
consensus in this country that religion was too sacred and
precious an area for government to meddle in or for government to
support and thereby attempt to control,

Now a spirit of uncertainty prevails in this country. We no
longer know whether the Supreme Court will remain a baq}ion of
liberty and a bulwark of justice,

We make the assumption that Judge Scalia reflects the views
of President Reagan on church and state, views we find inimical.
On the basis of Judge Scalia’s record and in vigorous protest to
the attitudes of the Reagan Administration who appointed him, we
oppose the nomination.

We ask you to reject the nomination of Judge Scalia to the
United States Supreme Court,



299

(Statement of Frank Brown, professor ¢f eooncmics, DePaul University, and Cheirmsn, Watiinel-
Aesocisticn for Personsl Rights in Biucation(KAPEE), speaking on behalf of WAPRE, to the V.S,
Senate Judiciary Committes at the hearings oo the nimination of Julge Antonin Soalis to the
U.S.Supreme Ocurt, Sensts Office Building, Washingtom, D.C. Aug. 6, 1386).

PERSOEAL RIGHTS AT TEE U.3.SUPRIME COUR?

I am Fronk Brown, an sconomics professor st DePevl University, and, in speaking here as
Coairman of the Mational Aesoolstion for Personal Rights {n Buoation(NAPRE) wish first to
thank the Senate Judiciary Committes for the opportunity to present cur position on and oux
ratiosals for the nomimation of Judge intonin Scalia to the UV.S.Suprems Court.

WAFRE is & group of parents dedicetsd to the personal oivil snd constitutional rights of
families, parents, and students to aosdewio fyeedom and religious liberty in educstion. We
bold that if families are taxed by goverument for schosling then thay should have s pight to
an equitable share of the taxes, especially their own, to enrcll their children in schools of
thair oholce, including thoss with churdi-relsted base.

Thie is & ofivil right and oivil Ui in all other dsmocracies of the West, but
in Amerioa 1t 1is saong the most adused of rights, For tazpaying parents ape told
mtthymoithrumtmtumtomm&dmtobomnoolmndnm
achooling or else forfeit their education taxzes and seek out private resources to fulfill the
public obligation to sohool their children, a task well-nigh impossible for many parents,
especially the low-inocms. MAPER points cut that many familien, inclwling itz own, have besn
baxt by thin system.

This state system 1z not & produst of the Founding Fethers. Its prototype was the Mussn~
chusetts system developed in the mid-19th century by Hexwos Marm, an sducstional statist in-
different to parentsl cholos. Eince then stete school systems have grown, sspecially in the
earlier days through the political support of lesding meligious sects, many of whose parents
are novw questioning the wisdom of their allimnce with the state in the matter of schooling,

Tp heal 0ld wounds sad to meet new Deeds many state legislat ™ have tn recent decades
enacted many laws t0 extend the benefits of the education taxes to all children, including
thoss in church-related and othsr private schools, but unfortunately the U,S.Suprems Court
bas dlocked almost all theas effcats,

The prime souros of the Court's argument is the interpretation by Justice Bugo Elsck
L LVErson, 1941) of the Establishment Clause of the First imendment, in whioch he relied almost
exclusively oo the muccessful strugele of Madlson and Jeffermon in Virginis to outlaw any ome
church or religicn being given preferential tax status.

mt.pmwmmtm“ammmmmmmmm
m.mmmmemmtmu»mme»xm.-uu
nor the Pedersl government could pase lawe vhich “aild all religloms™, but there is no histor=
ifoal proof, m constitutional jJustification, mo precedent, no gtape dscisip for this oonclusion.

Mudmnmthhnﬂnwn. mmm:««wwmnm

te the ocongr debates out of which the Mirst Amendment

' vhich in reporting the debates on the reti=

fication of the constitution in the various siates furnishes abundant proof that the people

of the time widely oonsidered establishment of religion to be government swpport of one pre—
farred church or religion,

But, despite its exrrore or perbaps because of them, the Hlack doctrine, Telying om his
wabatitution of his newly-forged comatitutionsl weapon of “absoluts sspaxetion of church and
and siate” for the language of the Constitution, is the foundation for the theory of the sepa=
ration of the state and religion and for the denial of education tax equity to children in
olmrch-related schocls,

In thus placing the perscmal education rights of parents and students under a church-state
wborella, Black and his allies have practically nwllified the guarantees of these rights by
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the Betablishment and Free Exevoise clauses of the First Amsnsment, the liberty snd property
provisicns of the Pifth Amendment, and the libexrty and property and squal proteotion of the
lows provisions of the Fourtesnth Amendment, but these rights have their own oonstitutional
standing and axe in o wy ocutingent cn the constituticml status——or lack of statupe——
of axy olxrch or religiom.

We 40 not fear the Comstitution. We respeot Lt. DBat we fear and dc ot respect jusiioss
who hawe gotten out of hand.

Yortuately the Elack dootrine bas not besn able to obtain full scospiance om the Oourt,
with aloost aAll ite decisions om this satter dwwwing persistent dissent from fellow-justicss.

Thos then-Chief Justios Mgu'(lnk v. Plttenger, 1975) meid in dlssents"One ohm only
bope that, at some the Court will ocme to & moxe enlightensd and tolerent view
of the First imendment' sxsroise; thus sliminating the denial of squal protecticn
mmldmmm—-ﬁmmu,amtlhlmrnuctleﬂnmtmflﬂlxlmtod
aid to childven is pot & step toward establishing a state religionwe~at least while this !
Court sits,*

huttmumwnmmmtowmmmttnanmhh
vote on Judge Antonin Scalia.

¥We recommend him bactuse he is & scholar, Ve have besn severely mrt in recent decadss
by lack of scholarship on the Court and we weloome him,

We rectmmend him because he respects the Comstitution, Bome jJustioss conalidsr the con=
stitution as apachronistic and as 1ittle more than & set of noble pronouncessnts, but we
believe that there is great wisdom. in this docoment, certeinly in the sres of our discussion
bare today, ths persomal rights of parsnts and children,

wmmmhmumwerlummtun " A victime
-tthocwrtofthomlttc.mhthm.ut mthntofm.nmmm
saddnts insight into thie cormerst of A jur! Ws also note that s Couwrt
mtmmmm-nmutxmmmmummwnfmuun

We Tecommend him beoause we beliewe that be will Be & judge and not & legislatcyr. Ve
bave suffered too much from s U,.S.5upreme Court which has legislated itself into s National
mm.mmmmrﬁmummu-ummmmmm

First Amendment, Llong been blooking the public policy attewpts of mexy
legislatures to provide for the extension of educational benefits to all ohildren,

Finally,we Tecosmend Antonin your ocommitiee hmnm:mtutmrwl
sod Iiberties in sducition of parents mamuulb:mnm

Box 1806 . FPrazk Brown,
Chioago, T1X, 60630 Chairesn, WAPEE.

1-312-333-2019.
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Senator MaTH1As. Thank you, Dr. Maddox. Mr. Weiss.

STATEMENT OF PETER WEISS

Mr. Weiss. Mr. Chairman, I am here representing the Center for
Constitutional Rights if I may start on a personal note, my grand-
father and several other members of my family died in Nazi gas
chambers. That has left me with a lifelong passion for human
rights and for using the law to resist or seek redress for the com-
misgion of atrocities by governments of whatever political stripe.

I am here today because of my conviction that Judge Scalia does
not share that passion and that this raises serious guestions about
his qualifications to sit on the Supreme Court of the United States.

I base that on one case, a rather unusual cone that has not been
touched on by the other witnesses so far. It was called Sanchez-
Espinoza v. Reagan. We brought that case in 1982 in the District
Court for the District of Columbia on behalf of nine Nicaraguan
victims of Contra atrocities, people who had been subjected—or
their relatives had been subjected—to murder, kidnapping, rape,
torture, and other gross human rights violations. The defendants
included the President of the United States and the Secretaries of
State and Defense, the Director of the CIA, and various other high
U.S. officials.

The case was dismissed in the District on the political gquestion
doctrine, and when it came before the Circuit Judge Scalia was his
usual courteous self and was very interested in the case, and indi-
cated that he would not decide it on that basis. He then proceeded,
some 15 months later—maybe that was the time it took him to
forge a consensus—to decide it on variety of grounds in which he
dealt with every single cause of action that had been alleged.

The net result was a total rejection of these claims, and he reject-
ed them even though he had to accept the facts as true, because
this was a motion to dismiss. And he rejected them even though he
conceded that the courts, in their discretion, could have granted
some relief.

But he said it would have been an abuse of the court’s discretion
to grant that relief. He also said that sovereign immunity protected
the U.S. officials even though, in another case, which we had had
in the second circuit, sovereign immunity was held not to protect
the officials of a foreign government from a suit for torture.

A strange message, it seems to me, to send to the world.

He also said that the fourth and fifth amendments did not pro-
tect these plaintiffs because of the danger of foreign citizens using
thcle_ courts of the United States to challenge American foreign
policy.

No{v, in its starkest terms, the message of that decision is this:
Nuremberg never happened; no matter what atrocities are commit-
ted abroad in the name of or under the direction of officials of the
United States, foreigners need not apply for redress.

We are now in a time when terrorism and counterterrorism have
become preferred instruments of foreign policy, and it would be
nice to have someone on the Supreme Court who had the courage
to protect the victims of that terrorism and of that counterterror-
ism.
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I am afraid that Judge Scalia is not that person, because, al-
though he said yesterday that he believes that checks and balances
are the fundamental structure of the U.S. Gevernment because
they will prevent any one branch from abusing the liberties of the
people, even though he may believe that in principle, what he de-
cided in this case, Mr. Chairman, shows that he would not be pre-
pared to enforce that principle as a member of the Supreme Court.

I thank you for your attention.

[Prepared statement follows:]
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My name is Peter Weiss. I am a senior partner in the New
York law firm of Weiss, Dawid, ¥Fross, Zelnick and Lehrman, which
counsels a number of major corporaticns in the field of
industrial property. I am also a Vice President and volunteer
attorney of the Center for Constituticnal Rights and I appear
before you today in that capacity.

The fact that my grandfather and several other members of
my family died in Nazi gas chambers has left me with a lifelong
passion for human rights and for using the law to resist cor seek
redress for the commission of atrocities, or crimes against
humanity, by governments cof whatever political stripe. I am
here today because of my conviction that Judge Scalia does neot
share that passion and that this raises serious guestions about
has qualifications to sit on the Supreme Court of the United
States.

In 1982, the Center for Constitutional Rights brought a
case 1n the United States District Court for the District of
Columbia, Sanchez-Espinoza v. Reagan, on behalf of nine citizens
of Micaragua, two citizens of Germany and one ¢f France,
alleging that they or their deceased relatives had been victaims
of atrecities committed by the contras, as well as on behalf of
twelve members of Congress who claimed that U.$§. support for the
contras viclated the Boland Amendment and the War Powers clause
of the Constituticon. The defendants were various executive
officials, including the President, the Secretaries of State and
Defense and the Director of the Central Intelligence Agency.

The complaint, supported by extremely detailed affidavits,
alleged that the foreign plaintiffs or their relatives had been
subjected to summary execution, murder, abduction, torture and
rape, all as part of a plan authorized, financed and directed by
the federal defendants to terrorize the civilian population of

Nicaragua and foreign volunteers working in that country.
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In the District Court, Judge Corcoran granted the
government's motion to dismiss on the ground that the complaint
presented a nonjusticiable political gquestion. 1 argued the
appeal on May 24, 1984 before a panel of the Circuit Court
consisting of Judges Scalia, Tamm and Ginsburg. At the hearing
Judge Scalia was, as is his custom, courteous and interested in
the issues. He let it be known that he was not a devotee of the
pelitical question doctrine, a point oh which I found myself in
agreement with him, since, as a student of comparative law, I
have never understood this doctrine, peculiar to United States
jurisprudence, which helds that certain cases charged with
political interest are not appropriate for judicial resclution
even though they may involve violatjons of law.

There then ensued a wery long silence. Finally, on
August 13, 1985, nearly fifteen months after the argument, the
Circuit upheld the dismissal of the suit in an opinion written
by Judge Scalia, 770 F.2d 202.

It is a curious opinion. It begins by reciting the facts

alleged by the plaintiffs concerning the atrocities committed by

the contras and the responsibility of the defendants for those
atrocities and by stating, as required by the Federal Rules,
that, "for purposes of this appeal from a pretrial dismissal, we
must accept as true the factual assertions made in the
complaint™. It states, as foreshadowed by Judge Scalia's
comments at the Hearing, that, without necessarily disapproving
the District Court's reliance on the political question
doctrine, he chosses "not teo resort to that doctrine for mest of
the claims". 1t then goes on to dismiss the various claims, one
by one, in considerable detail. I shall deal here cnly with the
claims of the foreign plaintiffs.

One such claim was based on the Alien Tort Statute,
28 U.S.C. §1350, which grants federal jurisdiction to aliens
suing for a tort "in violatien of the law of nations or a treaty
of the United States". As to this, Judge Scalia holds that,

insofar as the defendants are being sued in their private
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capacity, international law does not apply: a questionable
holding, but let that pass. Insofar as the defendants are being
sued in their official capacity, Judge Scalia concedes that, at
least as to nonmonetary relief, i.e. relief by way of
injunction, mandamus or declaratory judgment, the court has
disgcretion to grant or witheld such relief. But, he goes on to
say, concerning "so sensitive a foreign affairs matter as this
it would be an abuse of our discretion to provide
discretionary relief”., Another reason for withholding the
relief requested iz that "[t]he support for military operations

that we are asked to terminate has . . . received the attention
and approval of the President, the Secretary of State, the
Secretary of Defense and the Director of the ClA, and inveolves
the conduct of our diplomatic relations with at least four
foreign states".

Mow this is a truly astounding, as well as alarming,
statement. In the first place, the foreign plaintiffs never
asked that "support for military operations" be discontinued,
only that such operations be conducted without resoxrt to rape,
summary execution, torture and other gross human rights
violations. 1Indeed, we said in our briefs and at oral argument
that this was a case of international police brutality and
should be judged by principles similar to domestic police
brutality cases.

Everyone, myself included, agrees that, if Judge Scalia i=
to be faulted on any score, it is not on his intelligence. Why,
then, this glaring analytical failure at a critical juncture of
the case? It is, after all, not too difficult to distinguish
between atrocities attendant upeon an operation and the operation
itself or to draw a line between war and war crimes. It is
almost as if, by the time he reached page 208 of his opinion (as
reported), the atrocities "accepted as true" on page 205 -
"summary execution, murder, abduction, torture, rape, wounding,

and the destruction of private property and public facilities" -
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had slipped his normally alert mind. Could it be that Judge
Scalia simply could not bring himself to conceive that the
highest officials of our government might be guilty of crimes
against humanity? Yet the atrocities committed against unarmed
civilians by the contras and other surrogates of American policy
abroad are a well known fact; at least one member of this
Committee, Senator Kennedy, has played a leading role in
exposing and documenting them. As recently as July 31, Anthony
Lewis, in a New York Times column entitled "Don't We Care?",
discussed the terror tactics of the contras in Nicaragua and
ancother U.S. ally, Jonas Savimbi, in Angola, and suggested that
"if Americans were asked whether any political cause could
justify the deliberate maiming and killing of innocent
civilians, most would surely reject the idea."

It is not likely that Judge Scalia refused outright te
believe the allegations of the complaint. He is, in any case,
too good a judge to reject factual allegations before a trial on
the merits. No, it is more likely, and more in tune with Judge
Scalia's view of the executive as the predominant branch of
government, that he simply does not regard the courts as an
appropriate instrument for curbing executive abuse, no matter
how shocking to the conscience. But if so, why did he not, like
Judge Corcoran below, resort to the time honcred political
question doctrine which so many judges before him have used %o
avoid dealing with troubling guestions of legal limits on
executive action? As I said, it is a curious decision.

There are cther curious aspects to it. In footnote 5,
Judge Scalia felt it necessary to explain why, in a previous
case brought by the Center for Constitutional Rights, Filartica
v. Pefla-lrala, 680 F.2d 876 (2d Cir. 1980), damages for torture

were held to be recoverable from a Paraguayan police official,

while, in Sanchez, sovereign immunity was held te bar such
recovery from officials of the United States. The explanation:
"The doctrine of foreign sovereign immunity is quite distinct

from the deoctrine of domestic sovereign immunity that we apply
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here, being based upon consgideration of internatiocnal comity,

. . rather than separation of powers". A strange message, it
seems to me, to send to the world: a Paraguayan can sue for
money damages in an American court for the death by torture of
his son in Paraguay, but a Nicaraguan ¢annot bring such an
action in an American court against American officials
responsible for torture in Nicaragua.

One further aspect of the rather long and complex decision
deserves attention in the current context. The foreign
plaintiffs also sought damages for violation of their rights
under the fourth and fifth amendments to the Constitution of the
United States. Without reaching the.question whether the
protection of the Constitution extends to noncitizens abroad, on
which there appear to be conflicting precedents, Judge Scalia
found this portion of the complaint barred because "the foreign
affairs implications of suits such as this cannot be ignored"
and "the danger of foreign citizens using the courts in
situations such as this to obstruct the foreign policy of our
government is sufficiently acute that we must leave to Congress
the judgment whether a damage remedy should exist".

Again, the message is clear., In its starkest terms, it is
this: HNuremberg never happened, and even though the most

grievous atrocities may be committed abroad, as part of a

regular pattern of conduct, by forces trained, financed,
supervised and even directed by the United States, foreigners
need not apply for relief to American courts.

I would like to end on a note of fairness to Judge Scalia.
The Sanchez opinion which he wrote was unanimous. Our Petititon
for Rehearing en Banc was denied. MNor has the Congress, in
approving aid to the contras, shown any great sensitivity to
American responsibility for the contras' crimes, It may be
also, that we have not progressed very far since Judge Wyzanski,
in a case in which a Vietnam draft resister was invoking the
Nuremberg defense, said, in a moment of unusual candeor, that you

couldn't really expect a judge whose salary was being paid by
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the executive to consider whether the President was guilty of
war ¢rimes,

Nevertheless, it would be nice, if, at a time when
terrorism and countetrterrorism are increasingly becoming
preferred instruments of foreign policy, the next appcintee to
the Supreme Court were one who had the courage to apply the law
in favor of the victims, even where the perpetrators or their
accomplices are high officials of the government of the United
States. What is troubling about Judge Scalia, in this respect,
is that, not content with the old-fashioned, sometimes even
slightly embarrassed, "political gquestion" evasion, he chooses
to mount an elaborate, aggressive and superficially convincing
defense of judicial abstention in an area which cries out for
judicial intervention. Not judicial intervention, mind you, to
make or unmake policy, but to redress and put an end to the most
ancient, most direct and most universally condemned wrongs:
assault, battery, torture, the slaughter of the innocent. As to
all of this, Judge Scalia, in his finely crafted opinion, has
said "Even if true, it's not the business of the courtsa". It
was a difficult decision to explain to cur plaintiffs, who
inciuded a woman doctor kidnapped by the contras and beaten,
assaulted and subjected to multiple rapes, at a time when the

CIA was intimately involved with contra operations.
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Senator MaTHias. Thank you, Mr. Weiss. Dr. Maddox, you re-
ferred in your statement to the Lemon case as establishing guide-
lines to test the constitutionality of any legislation which might
run afoul of the establishment clause. You say you wonder if Judge
Scalia would dismantle those guidelines.

Dr. Mappox. Yes, sir.

Senator MaTHIAS. What is the basis of your concern?

Dr. Mappox. We are frequently known by the company that we
keep, and one studies the associations of the Judge, particular]
the American Enterprise Institute and other organizations, wit!
which he spent a great deal of time. And these organizations are
committed to the destruction of the wall of separation between
church and state; they frequently criticize the Lemon decision, and
other guarantors of this kind of protection.

And so it is not only by what the Judge himself has said and
written. The stumgcalfrom which he is hewn makes us look very
carefully at Judge ia when it comes to religious liberty and the
separation of church and state.

‘;lator MaTtHias. Do you feel that this indicates a bias on his
part?

Dr. Mappox. Again, that question has been asked of other wit-
nesses, and one cannot,'of coursel,-fpredict that kind of thing, but it
does make us really uneasy, fearful, that the Judge comes to the
Supreme Court with a bias toward some kind of establishment of
religion, support of religion, by the Government.

Senator MaTtHias. Now, Mr. Weiss, you have a somewhat gimilar
concern based on the Espinoza case.

Mr. Weiss. I do, Mr. Chairman.

Senator MaTH1AS. Do you feel that this indicates a disposition or
a bias on Judge Scalia’s part?

Mr. Werss. Well, I think it indicates a disposition on his part to
consider the executive branch as the predominant branch of Gov-
ernment, and that is a very dangerous thing at a time when the
egzel;':;ltive is doing some things that it ought not to be doing, like

now.

t also indicates a lack of concern for fundamental human rights,
which is an area of the law that has developed greatly in the last
20 or 30 years, and to which Judge Scalia, in this particular opin-
ion, showed very little sensitivity.

When you dismiss a claim alleging multiple torture and rape and
summary execution on the ground that it might be an embarrass-
ment to the foreign policy of the United States, I don’t think you
are speaking as a judge. You are speaking as a Secretary of State.
And fycm ought to be speaking as a judge if the case is presented to
you from the other side of the bench.

Senator MaTtHIAS. Let me go back to Dr. Maddox. You are raising
a question of whether or not Judge Scalia will observe precedents—
we did question him on that subject and gained his assurance of
the value that he places on precedents.

Did you by any chance hear that testimony?

Dr. Mappox. I missed that portion of it. I listened to a great deal
of it, but I missed that portion of it.

Senator MaTH1IAs. Well, I'm sorry, because I would like to have
asked you whether that allayed any of your fears.
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Dr. Mappox. We hear what the man is saying and we judge him
to be a man of integrity, but it is very difficult to change what
seems to be a lifelong bent, a lifelong commitment. We have read
that Supreme Court Justices do change their minds sometimes; we
also have run across a few that do not change their minds or
become more intent on the direction in which they are heading.

So our feeling is let’s stop it before it gets started.

Senator MatHias. I see the Chairman has rejoined us, and I turn
over the Chair to him.

The CHAIRMAN. Thank you very much. You don’t have any other
questions, Senator Mathias?

Senator MaTtriAs. No, Mr. Chairman.

The CHAIRMAN. We want to thank you, and you are now ex-
cused—I mean, the questions are through. Thank you very much
for your appearance. .

Mr. WeIss. Thank you, sir.

Dr. Mappox. Thank you, Mr. Chairman.

The CraiRMAN. Now, is James Carpenter here?

Will the testimony given in this hearing be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. CARPENTER. Yes, sir.

The CHAIRMAN. Have a seat. You have 3 minutes.

TESTIMONY OF JAMES CARPENTER, LIMA, OH

Mr. CARPENTER. My name is James M. Carpenter, I live in Lima,
OH, 1 represent myself as a radio common carrier licensed by the
FCC, and I represent my wife, who is also present, my small family
business which includes my family and my grandchildren.

We have a business named Carpenter Radio Co., and on the per-
sonal side of it we started in the business in 1965. We were a pio-
neer in the paging and radio business, and we had probably the
first talk-back pagers in the United States in 1965.

The president of the telephone company come in with a goon
squad—and that’s United Telecommunications, United Telephone
Co. today—unlocked our door, ripped out our equipment, stole our
equipment.

I had to give you that background because that is the basis of my
opposition to Judge Scalia.

Judge Scalia has been the general counsel, Office of Telecom-
munications Policy, Executive Office of the President; chairman of
the Administrative Conference of the United States; Assistant At-
torney General, Office of Legal Counsel, Department of Justice.

I've come across him several times in the time that I have been
in this litigation purely because I believe—on a personal note
again—no one could unlock my door, rip out my equipment and
steal my equipment, which is against the fourth amendment of the
U.S. Constitution; no one could do that—and every time I think of
it today, I think of my trip to Berlin, which was sponsored by your
predecessors, for the Potsdam Conference, and in that trip I went
there to smell a million dead in the rubble and afraid then to
occupy and watch America sold into the weak position in the world

today.





