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Mr. Chairman and Members of the C:c—amittee:

I am plassed to have the oppartamity to appear before you today to
discuss Judge Stephen Breyor's wonk stcm regulatory policy and
administrative taw. I will restrict myseif if to these subjects. I will give
particular emphasis to Judge Breyer troooks,

(1962} and Ereaking the Vigious Cizcis ©.1993). I will spend some time as
well o Judge Breyer's other academi: #-work; but I will deal only briefly
with his judicial opinions, which by neceeeasity offer a less detailed and
sustamej statement of his views,

Let me begin with some genersl = notes, offered by way of summary.
For many years, Judge Brayer has bem < one of the most valuable writers on
regulation and administrative law. Ez -z 13 an unfailingly constructive, fair-
minded, and sophisticated contribatar == 2o public and academic discussion.
Av r.udmx dogmatism and ideclogy, he 1z .z highly pragmati¢; for this reason
he appeals to people of widely varying —~snewa. A spacial virtue of his work is
that he foruses insistently on the rea-=rworld consequences of law.

With respect to regulation, kis = —ief has been to develop
approaches that will actually impr.ve . -=seuple l.wes. by (for exavaple)
reducmg prices, prometing employme=s. 1, merovmg the quahty of services,
or l.nc-reasxng health and safecy. Hs = - ot “anti-regulation” or "pro-
regwlation.” Instead he seeks souz: —ilegnon, sre soundness is
evalnated with close reference to %tz - regma.mn doues in the actual world,
Thus Judge Breyer was sympat.henc = = deregulation in some areas of
trenspartation, wrging competition amomong airlines to keep prices down. But
hesharply::muduogu]ahonmﬁz._mu of health and safety, claiming

insufReiene -

With respect to administrative Zawrw, Judge Breyer has tried to work
out a senstible understanding of tke - _z_ntxon.s among courts, agencies
Congress, and the President. His woex o= is characterized by o.pprouatiqn of
the constitutional backdrop, healtky —r—agmatism, attention to actual
effects, appreciation for experimeris=z==n, and good common senze. His
work shows that he believes that k°s x—mary obligation as a judge is to the
law. He understands that his own jzi—Tments about regu.latory policy
should not determine his interpretit== - of the law

No one in these complex, tech=2:2_al. a-d ofien vontroversial fields is
likely to agree with everything tha< J=2=3ge Breyer has written or said.
Reasonable people have reasonable dsazzgreements. But there can be no
doubt that Judge Breyer has been a: :x-xceptionally valuable contributor in
current debates. His work on goverz—s=ent regulation and administrative
law is unusually Mnmd. 1n part because of
sophistication in thess ,hwoddlnunmpu-bndd:w-ﬂu
Supreme Court.
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L Regulation in General

Judge Breyer's first book, Ragulation and its Reform (1982}, offers a
mmowuviwdthel The book is & careful. fair-minded,
and discussion of It sseks particularly to identify the

tools that will best promote our common economic, social, and
environmental goals. This is & detailed and sophisticated book, one that
defies simple summary. I offer a brief outline here.

Judge Breyer's principal complaint is that we have not always
raplo, T the ragiatery problem is nabural moncpely, Coe vt opuiate
example, if the regulatory pro is na mon A tory
tool is cost-of-service ratemaking, which can keep consumer costs at the
optimal place. If the problem is excessive competition, the best tocl is
antitrust law, which can prevent predatory behavior. The question of
"match” and "mismatch® is the basic theme of the book. In urging goed
matches between problem and solution, Judge Breyer aseks regulatory
approaches that will actually work, and that will do so without increasing
prices, promoting unemployment, harming economic productivity, ar
endangering other important social goals.

Judge Breyer favors deregulation in ccrtain limited but important
circumstances -- especially when the evidence suggests that competition,
rather than government mandates or goverument price-fixing, will beaefit
consumers and the public at large. His appreval of airline deregulation
grows out of the view that airlines car be made o compete with one
another, and that if 80, government should not set prices for airline tickets.
(There was evidence, receiving bipartisan support, that government price-
fixing resulted in unnecesaarily high prices for consumers.) Judge Breyer
thinks that "excessive competition” is rarely {though not never) a problem;
most of the time, so-called "excessive™ competition helpa consumers and
the economy, by lowering prices and improving services. Thus he favors
reliance on the antitrust Jaws to ensure that airlines are truly competing
with one another, rather than use of governmental controls to determine
prices and services. In short, Judge Breyer urges policymakers to uge the
markstplace where the marketplace will work.

But Judge Breyer rejects deregulation when he believes that it will
fail. His book showa that he ig certainly not a member of the so-called
Chicago School, which tends to see government failure as pervasive, and to
treat deregulation as invariably the remedy of choice. In this way, Judge
Breyer doea not follow the views expreassed by the most prominent and
severe critics of regulation. In this book, he claims that deregulation would
be a failure in many areas of soelal and economic life.

In the context of unhealthy or dangerous food and drugs, for
example, Judge Breyer notes that ordinary people usually lack information
about risks. A government role is therefore indispensable. It may be best for
government merely to provide the relevant information; it may be best for
government to ban certain risk-preducing substancas "where disclosure
does not work.” Id. at 193. There is a scparate problem for many social
harms, which involve spillover costs.” Id. at 192, With many products, the
price that is charged does not reflect the harmn that is actually inflicted, and
here laisser-faire would be & mistake. Id. at 192-93. Taxes and finas may ba
the best solution for this problem, or perhaps government should set
minimum standards.

Heante in the area of environmental protection, Judge Breyer
suggests that the principal choice is not between regulation and no
regulation, but between governmentally-set etandards on the one hand and
economic incentivea (taxes or fines) on the other. Judge Breyer offers a
detailed discussion of the risks'and benefits associated with these various
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stzategies. (I might add at this point that Judge Breyer's gansral if cautious
support for economic incentives has now received considerable bipartisan
approval. President Clinton's Executive Order on Regulation supports
economic incentives, as did Presidents Reagan and Bush, and as does the
well-respected enviropmental group, the Environmental Defense Fund. In
the 1990 Clean Air Act, Congress made the same judgment in controlling
acid deposition.)

Judge Breyer also urges government to follow some general precepts:
to be modest, to aim at the worst cases, and to aim for gimplicity. He is
concerned that some regulation may cause problems as bed as or worse
tharn the disease, and he szeks appreaches that will actually work in the
wcrld, rather thsn prove futile or counterproductive, or amount to symbolie

tunng that does little govd. All in all, Judge Breyer's analysis of the
problem of regulatory “mismatch” is subtle, sophisticated, detailed, and
refreshingly nondogmatie.

Regulation and its Reform has proved to be a highly influential and
extyemely constructive contribution to academic and public debate. Of
course the book is not the last word on the subject. Certainly it is posaible ta
question some of its analysis and some of its conc¢lusions, But the book has
become somathing of a classic, and quite deservedly so.

I1. Health, Safety, and the Environment

I have said that in the area of safety, l:i“mi and the anwronm:nr.
Judge Breyer is sharply opposed to deregulation. In recent years his basic
confern has heen to ensure that our Limited rescurces will be devoted to
areas where they will do the most good. This is a Jarge theme of his first
book, and it is the principal goa! of his latest book, Breaking the Vigious
Circle (1993).

In the . pook Judge Breyer is not concerned with how much we should
be speading o health, safety, and the environment. Instead he is asking
how we aho..n_d allocate our resources for these purposes, assuming that

. In investigating this issue, Judge Breyer identifies a
large probln:_ - the apparently large expenditure of resources for relutively
smali proble=z:;, and the feilure to devote significant or sufficient resources
to relatively srarge problems. This problem hes been found by many
obsmers&m:nmanyd.lﬂ'eren perspectives, a.nditialupportedbyt.ho

stuiiaies from both government and tha private sector. See, .
K. Viscusi, Faatal Tradeoffs (1993), and sources cited; C.R. Sunstein,
Mﬂ!ﬂ.@hﬁm (1990), Appendu: B, and sources cited;
B ment. April 1, 1991-March 31, 1992,

B-Breyer's book is noattackongwmmentunhhon On the
contmry e Breyer insists that regulation is necessary, and that
deregulatioz 19 & “nonsolution.” 1d. at 56. He even conten s that some
popular less ~srestrictive alternatives, like labelling and taxes, may well be
inadequate 2 3. at 58.

Judgs = Sreyer's hasic claim is that we can rearrange our priorities so
as to do muc: 2 more to promote health and safery. His comparison of saved
lives with =sz=us is designed ts ensuye that we have more gains, not that we
trade off lir=< = and dollars in some mechanical fashion. See id. at 22-28,
Thus he showsws that much regulation is highly succeaaful, saving lives and
protecting == -» environment at comparatively low cost. see 'id, at 24. Thus he
urges that = ¢ might improve our regulatory outcomes through, for

example bimer prenatal care; increased vaceanauons, better cancer
diagnosis. srovaments in indoor climates; changes in diet to aveid
natural ¢z~ =:nogens; spending more government times and effort on such
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serious ocacggical problems as ozone, forest destruction, and climate
chance; ant —much more. Id. at 23, 28. Judge Breyer draws on some recent
work by the ZZnvironmental Protection Agsncy to show that attention to
prioritiss cam = halp ensure that we devote our resources to the most serious
problems, e=c4d thus do a lot of good, rather than more minor problems, and
thus do less s—good.

I &torzet, the bagic problem addressed by i i
- a proble= - of whose existence there can be no doubt — is inadequate
priority-se=—ng and inadequate allocation of limited regulatory resources.
Judge Brer=r - believes that the American public wanta those resources to
increase g=z—s to life and health. He does not think that the present
inadeguat: : ‘locations really reflect the public will. Thus he seeks solutions
that will a: ~-what the public most deeply secks - to save many lives and
protect het':=-h and the snvironment, without damaging the economy.

To =srercome the current misallocations, Judge Breyer offers a
straigh:forss-ard but innovative proposal. Thia is a new institation, one that
would operizzte within the executive branch and always remain subject to
the law as enacted by Congress. The purpose of the institution would be
simple: to help ensure better priority-setting. Thus its members would have
expertise in science and technology and receive experience in many places,
including EPA, Congress, and slsewhere. Id. at 71. The new institution
would be authorized to ensure good priority-setting, by allecating resources
0 serious problems rather than trivial ones, and tgus by saving more lives
rather than fewaer, .

This is an intriguing and provocative propossl. It is not
unprecedented or radical. On the contrary, it draws on some important
precedents in the United States and abroad. Notably, officials in both the
Bush and the Clinton administrations have expressed considerable interest
in the proposal. The proposal also raises many questions, some of which
are addressed by Judge Breyer itself, and some of which require further
consideration. I cannot diacuss thoss questions here. But it is im t to
emphasize that the proposal has already attracted a great deal of bipartisan
interest, finding suppart among liberals and conservatives alike. Much of
its analynis is reflected, for example, in the recent report of the Carnegis
Commissfon, Risk and the E ont: ing Regulatory Decigio
Making (1993). It ia notahle that the authora of that report were

exceptionally diverse.

I conclude that Breaking the Vicioys Circle is an unusually valuable
and illaminating book. Like many likely readers, I do not agree with
everything that is said in the book. Surely we can quarrel with some of
Judge Breyer's particular claims, especially in areas involving auch a high
degree of scientific uncaertainty. Surely we can urge modifications and
qualifications to his provocative proposal. Perhaps the proposal shauld
altimataly be rejected (though I think that it is far too secn to make such a
judgment). What is important for present purpcies is that Judge Brezer
has offered a highly promising suggestion for the future. The book is a
eonstructive and informed effort to address a significant problem with
modern regulation.

I Administrative Law

Judge Breyer's work on administrative law has been concerned not
with substantive policy, but with the appropriate relations among our
various governmental actors -- Congress, courts, the President, and federal
agencies. He believes in & limited role for the judges, secing regulatery
policy as, fundamentally, a decision for others, especially Congress and
regulatory agencies. See, e.g., Afterword, 92 Yale LJ 1814 (1983). Here too
Judge Breyer has done first-rate work. This work is perhape mast relevant
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to these confirmation proceedings, since it suggests Judge Breyer's views
cn the function of the judiciary.

For present purposes, two of Judge Breyer's essays are especially
notable. On th ses of Legislative History in Interpreting 8 p3, 65 8.
Cal. L. Rev. 845 (1992), sharply criticizes the view that legislarive history is
irrelevant to atatutory interpretation. Judge Breyer urges that legislative
hietory has some limited but important functions for jadges. His basic
claim ig that the history helpa uncovar Congress' instructions, and to that
extent legislative history bears on judicial werk. He shows that the history
may help courts to avoid absurd outcomes that Congress has not intended;
that it may help reveal drafting errors; that it may show that Congress
wrote with a specialized meaning that courts should respect. Perhapa most
important, the history may reveal that Congress has sought to promota an
identiflable purpose and that a particular interpretation was Congress'

own.

Judge Breyer does not believe that courts should search the
legislative histary in support of fragmentary quctations establishing the
court's preferred policy view. But he thinks that when there ia room for
interpretive doubt, the history can be a real help. This is a balanced,
modest, moderate, and highly intelligent discussion. It shows an
appreciation for poasible abuses of legislative history, but aleo responds well
to people who think that the history should be abandoned. In Judge Breyar'a
view, the proper answer to abuse is to stop the abuse, not to drop reliance on
the history altogether. Reasonable people may claim that Judge Breyer has
not struck the right balance; but the article is a fine one.

E: of Law and Poelicy, 38 Ad.
L. Rev. 363 (1986). Here Judge Breyer draws attention to Supreme Court
cases apparently suggesting (quite oddly) that courts should carefully
review policy judgments by agencies, but should defer to agency judgments
about the meaning of Jaw. Judge Breyer says that this is an anomalous and
unstable gat of {dsar, since ¢ourts are better svited to interpreting law, aad
poerly suited to assessing policy. Judge Brever emphasizes that courte are
not weil-equipped to make policy judzments, since they lack a
comprebensive overview of agency objectives and options. Judge Breyer also
offers a highly suphisticated discussion of the problem of deﬂgmg when
courta should defer to agency interpretations of law. He shows that this ia a
com or subtle problam, not easily answered by general rule. This i» an
article too, and it has been quite influential.

SR 1 1alerel,

My priacipal task here ia to discuss Judge Breyer's scholarship in
regulatory policy and adminigtrative law, and I will not discuss his judicial
work in detafl. But I will note that as a judge, Judge Breyer has been &
faichful interpreter of federal regulatory law. To taie just une example, he
has strongly supported the goals of the Nativnal Environmental Policy Act
(NEPA). In two especially influential opinions, he emphasizes the need to
consider environumental consequences before de¢isions are actually made,
and in this way he has remained faithful to Congress' initia} goals in
enacting NEFA. See Sierra Olub v, Marsh, 769 F.2d £68 (1st Cir. 1989);

W ugetts v. Wanl, 716 F.2d 946 (1st Cir. 1983 The
rest of his judicial work on administrative law and regulation reflects Grat-
rate legal skills and respect for governmental institutions and the law.

A reading of Judge Breyer's work shows that he certainly does not
impaose his policy preferencos on the law. Ha has revealed a strong .
commitment to & limited role for the judiciary, safeguarding the
lawmaking prerogatives of Congress and the policymaking powers of the
President and regulatory agencies. This spproach is I:ug:gr consistent with
his academic writings.
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Conolusion

For a long period, Judge Breyer has been oae of the most valuable
commentators on administrative lew and regulatory policy, He is widely
respected and discussed. His work is highly pragmatic, and he is always
focussed on real-world consequences. Avoiding dogmatum, abstraction,
and high theory, he cannot be characterized as "for" or "against®
regulation in general. Instoad he is aware that regulation can fail or
succeed, and he tries to urge strategiee that will actually work, and that
will do so while minimally burdening the economy.

His work on administrative Jaw - probably more relevant for present
purpoucs - iy characterized by a sensible understanding of the strengths
and limits of different instltutlons in the federal government. Hence he
urges a limited role for courts, especially in overseeing policy judgments in
the regulatory area. But he also insists that courts have an important
function in ensuring that agencies have comphed with the law as enacted

by Congreas,

Let me add some final words. Judge Breyer has done his work on
regulation not in his judicial capacity, but as an academic and as a policy
adviser. There is every reason to think that as a Justice, he would not
attempt to "legislate rom the bench” by readm swsrutes in accordance with
his own policy preferences. Judge Breyer's work as an academic and as a
judge shows that he is fully aware of sharp limitations of judgea in our
system of government. In interpreting the law, he has been concerned
above all with Congrees' instructions, not with his own theories. I think
that with his avident skills, upnsnal expertise, and sense of balance and
fair-mindedness, J Breysr would be a truly extreordinary addition to
tl;eSupromoConrt. uanemtmganddmh.nmhednmmee.lvery
much bope that he will be confirmed.
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