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September 26, 1990

Sanator Josaph R. Biden, Jv.
Ssnate Judiclary Commitctes
Ruseoll Senate Office Bullding
Reom 221

Washington, DC 20810

Re: Judge David Soutar

Desar Senator Bidan.

Enclosed is the mexo you requested. 1 have
covered as much of the material as the short
time allows. I hope it will ba helpful to you
and your Committee.

Thank you on bahalf of the NAWS for your
sndurance snd courtesy in thoss rather grueling
hearings.
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National Association of Women Judges

KEMORANDODN

o #enatey Joasph R. Diden, Jr.

Chair, United States Senate Judiciary Committes
FROM: Judge Sophia H. Rall

President, Naticnal Asswociatlion of Women Judges
RR: Judge David Souter
DATZ: Saptember 23, 1950

At your requeet, I have reviewsd the excerpts of Judge
Zouter's testimony which you have provided. I do not find a
significant diffsrence betwaen his original meaning doctrine and
the usual originel intent process of analyeie. Accerdingly, I
find nec reasén to change the BAWI's statement of concern.

In \Ig Re_Gstate of Dionns, Judge Souter's disesnt
deponstrates hisg view that you determine the framers!
understanding of constitutional language by leoking at the
evidence of the thinking at the time the language was adopted.
Judge Souter's statement that the declsion in Brown v. Board of
Bducatipon is consistent with hie doctrine of original meaning, as
exemplified in Dionne, is not supported by hia testimony bacauae
in discussing Brown he does not use the same process of analysig
he used in Dionnea. RAe uces a differsent analyslis which I call the
doctrine of "previously ignored evidence."

Judge Souter attempts to distance himself 2rom conventional
views of the originel intent doctrine by narrowly defining the
doctrine.

"I do not believe that the appropriate criterion
of conatitutional meaning is this sense of
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original intent, that you nay never apply a
provielon to any subject axcept the subject
speoifically intended by the people who sdopted
it. 1 suppoas the most spectecular exauple of the
significance of this ie the case of Brown v. Board
¢k _Bducation.” ¢/13 p. 214

"... when I spesk of original intent ..., I am
talking particularly sbout thet view that the
meaning of the provision or the application of the
provision should eomehow be confined to those

ific inet or problems which were in the
minde of those who adopted or ratified the
provisioen, ...." 9/17 p. 198

He contrasts hia degtrine of original meaning by ssying that
it is not confined to determining instences or problems in the
ainrds of the franmers.

"What we are looking for then, when we look for
its original mesning is the principle that was
intended to be applied, and if that principle is
broad enough to apply to echool demegragation, as
it clesrly was, then that was an appropriate
application for it and Brown was undoubtedly
correcstly decided.® 9/13 p. 218

"We have basn placed upon courts to impese the
will that lies bahind the meaning of those who
framed end by their adoption intended to impowe
the law and the comstitutional law of this country
upen us all." %/14 p. 7

Judge Souter explained hie doctrine of original meaning by
referring to hie analysis in hie disseant in Dionne. In that case,
the New Hampehire Supreme Court waé apblying a phrase in 1ita
cenetitution which provided that "([elvery subject of this state
s entitlad... to obtain right and juetice freely without being
obligated to purchase lt...." In hia dissent Judge SHouter stated
his originel meaning doctrine in somewhat different terms than ha
uses now. "The court's Iinterpretive task is therefore to

determine the meéaning of the article 14 language as 1t wan
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understood when the framers propossd it and tha people ratified
it me part of the original constitutional text...." 8180 A.2d at
18,1,

In the opinion, he stated that the *..,(a}videnca of that
understanding comes from two sources. The first is the body of
scholarly and judicial commentary on the meaning of the clause of
the Magna Osrta of 1216...." from which the WHaw Hampshire
constitutional language was derived., 518 A.24 at 181 The second
source was the hletory of Xaw Hampshire statutes' *,.. as &
record of what New Hampshire judges and legislstors regarded as
consletent with English liberties during the early pericd of our
history, and as consistent with the State Constitution after
1784, 318 A,24 at 182 Judge Souter, based on this evidance of
the framsrs' understanding, found that "...the people who framed
and adopted article 14 meant principally to guard against bribery
of the sort that Lad corrupted the sarly medieval jJudiclary.” 518
A.2d at 183-184

In his testimony, Judge Souter described his originsl
neanling analytical procees. He said that vou first must look at
the text. 9/14 p. 80 Hae did not characterize the next stap. but,
from tha proceas he uaed in Dionng, the second step is to look at
the evidence of the understanding of the framera at the time they
adopted it. In Dionne., he found that evidence in scholarly and
Judicial commentary ¢f the time and in the conduct of lagislators
and judgea.

Judge Souter. however, does not use this analytical process

when he explained how the declolon in Brown v, Board of Bducation
-8 -
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is consistent with his originsl weaning method of analysis. He
did state that firet you look at ths text of the equal protection
clause, It is broad and not limited to race. 9/14 p. 60 The next
step ha should hava testified to, pureuant tc hise Digpne process,
woild be to find the framers' undsrstanding when they ussd the
language, by looking at the evidence of the thinking of the times
when the Fourtesnth Amendment was passed oy when Blessy V.
Ferguson was dacided 30 years later.

Instead, Judge Scutar discusses & different analytical
process which 1 cell the doctrine of "previously ignored
avidence.”

"The majority who decide Plegey V. Farquson
in 1396 accapted as a matter of fact that in the
context in whioh they were applying the Fourteenth
Amendment thers could bs separatensse and
squality. Whatever elee we may see in Brown v.
mﬂa thers is one thing that we swe very clearly

that is that the Court was saying you may no
longar in wpplying th:l.- separate but squal
doctrine, e ©of non-tangible
effects. When you nccnpt that evidence. then you
#e0 that you ocannot have wseparatenees and

squality.

In 1954 they saw scomething they did not see
in 16896.... .,.they saw an application for =
principle which was not seen in 1896, and they saw
the factual impossibility of applying the terme of
1696 in 1964,

I wounld like %o think, and I do believe, that
the principle of equal protection was there and
that in the time intervening we have gotten better
at seeing what is before ocur noses.” 9/17 p.
196-1987 {Emphusis supplied)
In this teetinony, thersfore, Judge Souter propesea to
disregard what the framers "accepted as a matter of fmot” at the

time, and use evidence that was presumably Ignorsd hy the
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framsre. Thie is obviocusly not the analysis Judge Souter used in
Dioons. There, he assiduously relied on the thinking of the times
vather than, as hare, hypothesise that thinking by supplying
svidence not then considered, If he had used his Eirgwn analyels
in piohhe. he might have sided with the majority,

In conclusion, Judge Souter's original meaning doctrine ao
used in Dionne relieo on contemporansous svidance teo undervtand
the meaning of language used at the time. His explanation of why
the Browm decision is consistent with the Dionne case is not
persussive becauss ha uses a differsnt analysise. Whether Judge
Souter's analysie ie called original intent or coriginal meaning,
the KAWJ finds his anslytical pr for n, and,

particularly ¢, in light of his shift in analysin in discussing
Rrqwn before the Committes.





