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Mr. Askin, you may proceed.

TESTIMONY OF A PANEL CONSISTING OF FRANK ASKIN, PROFES-
SOR OF LAW, RUTGERS UNIVERSITY, NEWARK, NJ.; GARY OR-
FIELD, PROFESSOR OF POLITICAL SCIENCE, UNIVERSITY OF
CHICAGO, CHICAGO, IL; AND MELANNE VERVEER, PUBLIC
POLICY DIRECTOR, PEOPLE FOR THE AMERICAN WAY, WASH-
INGTON, DC

Mr. AskiN. Thank you, Mr. Chairman.

I am Frank Askin. I am a member of the faculty of Rutgers Law
School in Newark, NJ, where I have taught constitutional litiga-
tion and Federal procedure for the past 29 years.

In 1970, I established the Constitutional Litigation Clinic as part
of the academic program at the law school. One of the earliest mat-
ters my students and I handled in our clinic was the case of Tatum
v. Laird, about which there has been much comment in the past 2
days.

it is my experience as the chief counsel in the Tatum case, which
forms the basis of my testimony, because I believe, based on that
experience, that serious doubt exists as to whether Justice Rehn-
quist possesses the judicial temperament appropriate to the Chief
Justice of the United States.

My own personal experience suggests that Justice Rehnquist is a
most partisan and result oriented jurist. Characteristics which may
indeed disable him from being an even-handed, an impartial ad-
ministrator of what has heretofore been considered the most re-
spected judicial institution on the face of the earth.

I have already submitted a lengthy written statement, and in the
time allotted for my oral presentation, it is impossible for me to do
more than summarize its conclusions without repeating its eviden-
tiary basis. So let me state in capsule summary that Tatum was a
case in which I believe Justice Rehnquist breached the most ele-
mentary and universal principle of judicial ethics; that no one can
be both advocate and judge in the same case.

The fact is that after serving as a most partisan advocate of the
government’s position on both the law and facts of the case, in tes-
timony before a Senate investigating committee, Justice Rehnquist
joined the Supreme Court in time to cast the deciding vote in favor
of his own side in the dispute.

It was as if Billy Martin resigned as manager prior to the sev-
enth game of the World Series, and accepted appointment as the
umpire.

It was not merely that Justice Rehnquist in a colloquy with Sen-
ator Ervin before the Senate’s Constitutional Rights Subcommittee
expressed his personal opinion on the case, and the very legal issue
that he ultimately decided as a member of the Court. That was the
least of his ethical sins.

What he did was to transport his own view of a vigorously con-
tested factual dispute into the hallowed marbled halls of justice.

I assure you that the plaintiffs in the Tatum case did not have
any of their members or advocates sitting in the court’s conference
and casting a vote on the outcome. I think this is a most important
factor for the committee to understand, for in his very facile opin-
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ion, refusing to recuse himself in Tatum, Justice Rehnquist would
have us believe that all he did was join an opinion which affirmed
a legal view which he had previously endorsed. Not true.

He signed onto an opinion which endorsed disputed facts of
which Assistant Attorney General Rehnquist had been a major pro-
ponent. The evidence of the serious allegations is set forth in my
written testimony, which I hope the Committee will carefully read
and consider.

I recognize that my testimony can be dismissed as the sour
grapes of a defeated advocate. That is why I included in my written
submission the recorded views of the late Senator Sam Ervin, who
wound up being my co-counsel in the Supreme Court after filing an
amicus brief. But, in addition to his recorded expressions, I will
never forget the incredible disappointment that Senator Ervin ex-
pressed at Justice Rehnquist’s behavior in Tatum.

I must tell you on the Friday before the Monday of the oral argu-
ment in Tafum, I met with Senator Ervin in his office to discuss
that argument. As I was leaving, I resurrected an earlier conversa-
tion, and said, “Senator, you know, we still have time to file a
motion for recusal of Justice Rehnquist. Do you think we should do
it?”’ He replied to me, “Frank, do not worry. I know Justice Rehn-
quist. He is very conservative but he is a very honorable man. He
will not sit on this case.”

Monday morning, the case was called. Senator Ervin and I
moved up to the front bench. And again I whispered to him, I said,
“Senator, Justice Rehnquist has not left the bench.” He was still
nonplussed. He said “‘do not worry, he is not going to participate,
he just wants to listen.”

It was a year later after Justice Rehnquist cast that deciding
vote in Tatum that I ran into Senator Ervin in Washington at a
conference, And he saw me, and he came striding across the room
and he said, Frank, I sure was wrong about Justice Rehnquist,
wasn't 177

[Statement follows:]



607

THE STATE UNIVERSITY OF NEW JERSEY

RUTGERS

Campus af Newark

SChool of law-Newark «» Constitutionat Likigahon Chimic
51 Newhouse Center For law and Jushce
15 Washington Street « Newark - New Jersey 0M02-3192 « 204/648-5687

TESTIMORY OF

FRANK ASKIN

Professor of Law, Rutgers Law School, Newark, Rew Jersey

Prepared for

United States Senate Judiciary Committee Hearing
July 29, 1986
on Confirmation of Justice William Rehnguist
as Chief Justice of the United States

Counsel Fronk AskinJonathon M Hymon [Adminisirative Drector) - Ene Nesser-Barbara Siark




608

My name i3 Frank Askin. I have been a member of the faculty
of Rutgers Law School, Newark, New Jersey, for the past 20 years.
I served as Special Counsel to the House Committee on Edueation
and Labor during part of the 95th Congress, and served as special
counsel to Senator Moynihan during the summer of 1978.%

However, my credential most relevant to the testimomy I will
give today is that I was chiefl counsel for the plaintiffs, both in
the lower courts and in the Supreme Court, in the case of Laird v.
Tatum, 408 U.S.1 and 409 U, $.824 (1972). It is my view that the
role played by Mr. Justice Rehnquist in the disposition of that case
raises the most serious questions as to whether he possesses ¢
the judicial temperament appropriate to a Chief Justice of the
United States. The fact is that he sat on and cast the deeiding vote
in 2 case in which he had been involved in a partisan capacity
before being appointed to the bench.

Since I recognize that my views will be immediately suspect
as those of a defeated and disgruntled advocate, I must at the outset
enlist the support of the late Senator Sam Ervin, whose reputation
as a constitutional and legal scholar, as well as his personal
integrity, 1is surely beyond reproach.

Senator Ervin, because of his intimate involvement in both the
factual background of the Tatum litigation and the Supreme Court argu-
ment itself, was the only other person in a position to be fully
aware of Justice Rehnquist's unique role in that matter amd the ethical
propriety of his insistence on casting the decisive vote when it came
before the Court.

Senator Ervin had filed an amicus brief with the Court in Tatum
and, as a result, shared part of my oral argument. In essence, he became
my co-~-counsel in the Supreme Court.

In a letter dated 3 years after the Tatum decision, Senator
Ervin commented that "Justice Rehnquist ocught to have disqualified
himself from participating in the case because he had acted as
counsel for the Defense Department in the hearing before the
Senate Subcommittee on Constitutional Rights." (I attach a full
copy of Senator Ervin's letter hereto as Attachment A.)

# By way of disclaimer, I must also note that while I am also
one of the three General Counsel of the American Civil Liberties Union,
I apeak here today only for myself and do not represent the ACLU,
which by its own by-laws is forbidden to support or oppose hominees for
elective or appointive publie office.
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Nor was this the only time Senator Ervin made known his views
on Justice Rehnquist's partiecipation in the Tatum decision.On July
14, 1973, Senator Ervin had inserted in the Congressional Record
an article concerning the c¢ase which had appeared in the Hofstra
Law Review, and which_ Senator Brvin described as Mexcellent.®™
{Cong: Rec., 7/14/73, S 13481.) In that article, the author
commented upon "“the serlous ethical dilemma Mr. Justice Rehnquist's
participation in Laird v. Tatum has posed for himself, the Court
and the Constitution." (Id, at S 13485}

Let me state at the outset that with the added wisdom drawn
from an additional 14 years of teaching federal procedure and prac-
ticing in the federal courts, I am convihced now more than e¥er that
Mr.Justice Rehngquist acted in an ethically improper way in regard to
the Tatum case. I believe his actions in regard thereto marked him
as an intensely partisan, result-oriented jurist who was willing
to evade and avoid the most basic principles of judicial ethies
to make sure the case turned out in one particular way -- and more
importantly, in favor of his own former %"elients."

I recognize these are serious allegations; and in order to
substantiate them I must now explain in some detail the factual and
procedural history of the c¢ase of Tatum v. Laird.

I filed the Tatum complaint in the Federal District Court in
the District of Columbia in the early spring of 1970 on behalf of
a number of individuals and organizatlions involved in the eivil
rights and anti-war movements, The complaint alleged that the
United States Army and Department of Defense had established a
wide~ranging program of surveillance and infiltration of law-abliding,
domestic organizations, maintained the information gathered in com-
puterized data banks and had widely disseminated its intelligence
reports to federal, state and local eivilian agencies as well as
military offices. \

L)

It was the theory of the complaint that the Army'\ Domestic
Intelligence Program violated the First Amendment of the United
States Constitution, and that the plaintiffs, all of whom had been
targets of the military's surveillance program, were the proper
parties to meek to enjoin it.
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At our initial hearing in the District Court, before the
filing of an answer or an copportunity to institute discovery
proceedings, the Distriet Judge dismissed the Complaint for
failure to state a claim upon which relief cculd be granted,
taking the position that there was nothing in the First Amend-
ment which precluded the Army from ecarrying out the program
desceribed by the plaintiffs.

In April 1971, the Court of Appeals reversed the Diatrict
Judge and ordered the case remanded for z trial of plaintiffa?
allegationa. The defendants petitioned for certiorari. )

Meanwhile, Senator Ervin's Constitutional Rights Subcom-
mittee opened its own hearings into the Army's Domestic Intelli-
gence Program.

On March 9 and agaln on March 17, 1971, Mr., Rehnquist, who
was then Assistant Attorney General, testified before the
Committee on behalf of the Department of Justice. During that
testimony, the witness engaged in a wide-ranging discussion both
of his views on the power of the Executive Branch to surveil
and keep data files on political activists as well as the law
and facts, as he viswed them, involved in the case of Tatum V.
Laird, then pending before the U.S., Court of Appeals for the
District of Columbia.

In one exchange,the witness (now Justice Rehnquist) told
Senator Ervin:

My ... point of disagreement with you is to say
whether as in the case of Tatum v. Laird that has
been pending in the Court of Appeals here in the
District of Columbia that an action will lie by
private citizens to enjoin the gathering of infor-
mation by the executive branch where there has been
no threat of compulsory process and no pending action
against any of those individuals on the part of the
Government. (Hearings before the Subcommittee on
Constitutional Rights of the Committee on the Judiclary
of the United States Senate, 92nd Cong, lst Sess., on
"Federal Data Banks, Computers and the Bill of Rights,™
Part I, at 864-5. Hereinafter cited as "Hearings.")
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In his wide-ranging colloquy with Senator Ervin, Attorney
General Rehnquist made c¢lear his disagreement with the substantive
constitutional e¢laims of the Tatum plaintiffs and challeaged the
basi¢ factual predicate of the Tatum complaint: that Army sur-
veillance cast a pall over civilian political activity amd chilled
its exercise, as the following excerpts demonstrate:

SENATOR ERVIN: Don't you think a serious constitutional
question arises where any government agency undertakes
to place people wvnder survelllance for exercising their
first amendment rights? :

MR. REHNQUIST: ..., When youw ... say: Isn't a serious
constitutional gquestion involved, I am inclined to think
not, as I said last week. This practice is undesirable and
should he condemned vigorously, but I do not beliewe it
violated the particular constitutional rights of the indi-
viduals who are surveyed.

SENATOR ERVIN: ... [Dlo you not concede that government
could very effectively stifle the exercise of first amend-
ment freedoms by placing people who exercise those freedoms
under surveillance?

Mit,, REHNQUIST: Ho, I don't think so, Senator. It may have
a ecollateral effect such as that but certainly during the time
when the Army was doing things of this nature, and apparently
it was fairly generally known it was doing things of this
nature, those activities didn't deter 200,000 or 250,000
pecple from coming to Washington on at least one or two
occasions to express their first amendment rights by protesting
the war policies of the President,

L) * *

SENATOR ERVIN: Well there 18 also evidence here of photog-
raphers having been present at many rallies. Army intelligence
agents pretending to be photographers were present at many
rallies, took pictures of people, and then made inquiries to
identify these people and made dossiers of them. Do you think
that is an interference with constitutional rights?

MR. REHNQUIST: I do not, Senmator.....l don't think the
gathering by itself, so long as it is a public activity, is of
constitutional stature. (Hearinga, at 861-62.)
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It was those exchanges with Senator Ervin -- espedially the First,
in which the future Justice expressed his view on the precise legal
issue upon which he was later to cast the decisive vote in the
Supreme Court -- which has most often been cited as the reason
why Justice Rehnquist ought to have recused himself from the
Tatum argument and decision. See generally, Note, "Justice Rehnquist's
Decision to Participate in Laird v, Tatum,™ 73 Col. L, Rev, 106 {1973);
Note, "Laird v, Tatum: The Supreme Court and the First Amendment
Challenge to Military Survelllance of Lawful Civilian Political
Activity,” 1 Hofstra L. Rev. 244 {1973).

In fact, it was neither the/ only nor the most persuasive of the
reasons calling for recusal. In my view, the really egregious’ ethical
breach committed by Justice Rehnquist had to do with the fact that he
was an advocate, and indeed a "wjitnesas"™ to crucial and disputed
factual issues which were resolved and relied upon in
the majority opinion of Chief Justice Burger. To my mind, it was
shocking that Justice Rehnquist should have joined in an opinion
relying upon alleged facts upon which he had already expressed his
own biased and partisan view as an advocate before a Senate Llnvest-
igating committee.

Justice Rehnquist's view of the "facts” of the Tatum litigation
were clearly expressed by him in his earlier testimony. In his
testimony on March 9, 1971, witness Rehnquist categorically told
the Senate that the Army had disbanded its domestic intelligence
program and that those functions had been turned over to the
Justice Department. His testimony was as follows:

The function of gathering intelligence relating to eivil
disturbance, which was previously performed by the Army as
well as the Department of Justice, has since been tramsferred
to the Internal Security Division of the Justice Department.
No information contained in the data base of the Department
of the Army's now defunct computer system has been transferred
to the Internal Security Division's data base. However, in
connection with the case of Tatum v. Laird now pending in
the U.3. Court of Appeals for the District of Columbia
Circuit, one printout from the Army computer has been
retained for the inspection of the court. It will
thereafter be destroyed. (Hearings, at 601)

There are actually four significant factual assertions contained
in that statement of witness Rehnquist:

1) The Army had ceased its domestic intelligence program;
2) The Army's computer system was defunct;
3) No information gathered through the Army's intelligence
program had been transferred to the Justice Department;
) There was only one remaining printout from the Army's computer
which was destined for destruction at the conclusion of the Tatum
litigation.
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I do not question that Mr., Rehnquist believed everything he
testified to before the committee. But they were not undisputed
and established "facts."® They were factual claims made by the
government in response to the Tatum complaint, which were disputed
by the plaintiffs, and which plaintiffs never had an opportunity
to rebut at an evidentiary hearing -« because Distriet Judge Hart
had considered the facts irrelevant and dismissed the complalnt
on a Rule 12(b)(6) motion to dismiss for failure to state a
elaim.

However, after the Court of Appeals reversed Judge Hart's
ruling and remanded the case for a full evidentlary hearing, the
defendants attempted to present these alleged "facts" to the
Supreme Court in an effort to make it appear that there was no
basis at all to plaintiffs' complaint and that if there ever
had been a real controversay at stake it was by then moot, Since
the Army had dismantled its domestic survelllance program.

Precisely because of this effort by the defendants to create
a fictitious factual record in the Supreme Court, the Statement
of the Case in the Brief for Respondents opened as follows:

The only issue before this Court i3 whether the complaint
states a Jjusticiable claim entitling plaintiff's to a
hearing. Because much of the government's Statement of
the Case is based upon representations and documents
which are not properly part of the record, and because
the government ignores many of the material allegations
made by plaintiffs, we set out in some detail the allega-
tions of the complaint and the facts which underlie them.
(Respondents' Brief in the Supreme Court of the United
States, October Term, 1971, No, T1-288, at 2.}

* Indeed, it was subseguently demonstrated that at least some
of these claims were patently false, although there is no reason
to believe that Attorney General Rehnquist knew it at the time,
Presumably, he was merely repeating "facts" which had been supplied
to him by the Department of Defense.
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Moat of Respondents’' f19-page Statement of the Case went on
to challenge the claims of the defendant (the same claims made by
Attorney General Rehnquist before the Ervin Committee} that the
Army had ceased its surveillance program and had dismantled its
computerized intelligence system, and set Forth the record allega-
tions disputing those alleged "facts." Respondents' Statement
further pointed out that there was a factual allegation, unchal-
lenged on the record before the Court, that the intelligence
information collected under the surveillance program had been
disseminated widely to military and civilian agencies of goy-
ernment, & claim apparently disputed by Mr. Rehnquist's test¥mony
that no information had been transferred to the Justice Depart-
ment's data base. (Because of the centrality of these facts to
my main thesis, I am appending the entire Statement of the Case
from the Brief of Respondents as Attachment B.)

(X must at this peint apologize for the length and detail
of this statement. However, I bhelieve the detail is easential
to a proper understanding of the role of Mr. Justice Rehmnquist
in the litigation of this case.)

As a matter of legal analysis, it might be possible to
conclude that these "factual® claims asserted by the government
in its brief and by Attorney General Rehnquist before the Ervin
Committee were irrelevant and unessential to the decision in
Tatum, which held that the plaintiffs' complaint was not justic-
iable, The problem with that analysis lies not only in the fact
that the government's lawyers thought Lt important, but also in
the fact that the majority opinion, which Mr. Justice Rebnquist
joined, makes much of them.

In establishing the "factual" predicate for the decision,
the majority opinion stated:

By early 1970, Congress became concerned with the scope
of the Army's domestic surveillance system; hearingzs on
the matter were held before the Subcommittee on Consti-
tutional Rights of the Senate Committee on the Judieiary.
Meanwhile, the Army, in the course of a review of the
system, ordered a significant reduction in its scope.
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For example, information referred to in the complaint as
the "blacklist" and the records in the computer data bank
at Fort Holabird were found unnecessary and were destroyed.
One copy of all the material relevant to the instant suit
was retained, however, because of the pendency of this
litigation. (408 U.S. at 7.)

.

That language has a remarkable resemblance to the testimony
of Attorney General Rehnquist before the Ervin Committee. And --
I cannot over-emphasize -~ these "factsa" were sharply disputed by
the plaintiffs, who did not happen to have any of their "witresses®
sitting on the Court which voted 5 to 4 to uphold the government's
position.

In response to the plaintiffs' post-decision motion for
rehearing and recusal, Justice Rehngquist minimized his personal
connection to the facts of the Tatum case and defended his prior
comments on the legal questions with a lengthy discussion which
is best summarized by his unexceptional observation that no Justice
arrives on the Court with a mind which is "a complete tabula rasa
in the area of constitutional adjudication.®

The Justice'™s opinion insisted that his only comment on the
rfacts® of Tatum at the Ervin Committee hearings was contained in
the statement "one print-out from the Army ecomputer has been retained
for the inapecticon of the court. It will thereafter be destroyed."™
This comment totally ighored his personal testimony on the dis-estab-
lishment of the Army's intelligence program, an issue much disputed
by the plaintiffs but asserted in the majority opinion as if it
were established fact, {(Mr, Justice Rehnquist's opinion denying
plaintiffs' motion for recusal is printed at 409 U.S5.824 (1972).)

The fact is that any careful reading of Attorney General
Rehnquist's testimony before the Epvin Committee leads to the
inescapable conclusicn that, as a government attorney, he had been
an advocate for a very partisan view of both the facts and the law
in Tatum v, Laird and, therefore, could not ethically partiecipate
as an impartial judieial officer in its ultimate decision.
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A= the New York Times commented editorially at the time:
"The guestion is not the Juatice's prior views or

opinions on matters before the Court; it is rather his prlor
active involvement in a case itself ..." (Wew York Times,
editorial page, Qctober 12, 1972.)

A similar conclusion was reached by several academic
commentators, even without the bensefit of a detailed and
intimate familiarity with the factual context of the case.
A note in the Columbia Law Review concluded as follows:

Justice Rehnquist did not violate the specific
provisions of Section 455 , the only statutory
standard to whieh he was bound. His participation
was not, however, consistent with the goal of an
impartial judiciary, as embodied in the Code of
Judicial Conduct, section 144, section 7 of the
Administrative Procedure Act, and Supreme Court
pronouncements. Having made widely publicized
statements on the factuwal and legal issuwes involved
in Laird v. Tatum, Justice Rehnquist falled to take
adequate cognizance of the need to maintain the
®appearance of Jjustice™ when he chose to participate
in the Laird decision. Although his judgment might
have heen impartial, his participation in Laird
lacked the appearance of impartiality necessary to
maintain publie c¢onfidence in the Supreme Court.
{Note, "Justice Rehnquist's Decision to Participate
in Laird v. Tatum,"73 Col. L. Rev. 106, t24 (1973).)
The Hofstra Law Review article cited earlier concluded

that Mr., Justice Rehnquist's participation posed ™a serious
ethical dilemma™ "for himself, the Court and the Constitution.”
("Lzird v, Tatum: The Supreme Court and a First Amendment Challenge
to Military Surveillance of Lawful Civilian Political Activity,”

1 Hofstra Law Review 244, 271 (1973).)

Mr. Justice Rehnquist's opinion acknowledged that the question
of his recusal was "a fairly debatable one™ and that "fair-minded
judges might disagree" with his decision. 409 U.S. at 836,

He then went on to state that the prospect that his recusal
would result in affirmance of the Court of Appeals' decislon
by an equally-divided court propelled him to decide the case.
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This notion that the normal rules of judicial impartiality
do not count when the judge's vote may be crucial, seems to turn
the doctrine of recusal on its head. As the New York Times
observed in the editorial cited earlier: "{TJ]o argue thus seems
only to underscore the impropriety of a former Government
representative continulng a Government case on the Supreme
Court -- the court of last resort." (NYTimes, Oct. 12, 1972.)
Another critical commentary on this aspeet of Justice Rehnquist's
opinion appears in a recent book on the Supreme Court by Prof.
8tephen L. Wasby of the State University of New York at Buffale.
Introducing a discussion of his Tatum opinion, the author savs:

A Justice's participation in a case solely to create a
full eourt 1a not necessarily proper’, as a particular +
problem invelving Justice Rehngquist illustrates.

(Wasby, The Supreme Court in the Federal Judicial 3System,
Holt, Rinehart & Winston, 1984, 24 Ed.)

Indeed, even Justice Rehnquist's notion that a split
court would have left the principle of law involved "unsettled,"
409 U.S.at 837-8, was & bit sophistie. Affirmance of the Court
of Appeal=' decision in Tatum wounld really have “settled™ nothing.
It would merely have permitted a trial of plaintiffs' claims to
proceed, Indeed, generally accepted rules of judicial pestraint
would have counseled agalnst premature Supreme Court determination
of such issues without a full factual record -- especially in
1ight of the sharp factual conflict over the continuwation
of the Army's surveillance program.

With all due respect, there seems to be no other explanation
for Justice Rehnquist's participation in Tatum than his desire to
shield his former govermment colleagues from having to defend
their (and his) factual claims and contentions in an adversary
proceeding.

[} * *

It is my concern that the behavior described here
reflects a judicial temperament which is so partisan and
result-oriented that it raises questions about Mr.Justice
Rehnquist's gqualifications to be the nation's Chief Magistrate,
an office in which the nation reposes its greatest trust for the
fair and impartial administration of the Laws of the Land.

While I do not claim to be a careful student of Mr, Justice
Rehnquist's judieial output, I am aware that at least one eminent
scholar has discerned a similar result-orientedness in the Justice's
work product, In an exhaustive survey of Justice Rehnguist's early
opinions, Prof. Paniel Shapiro of Harvard Law School produced a
lengthy and detailed analysis of what he considered Justice
Rehnquist's partisanship, commenting that: "[I}n too many instan-
ces Justice Rehnquist's efforts have been impeded by his ideological
commitment to a particular pesult." (Shapire, "Mr. Justice Rehn-
quist: A Preliminary Review,"™ 90 Harv. L. Rev. 293, 328 (1976}.)

See alsc Rigrs and Proffitt, "The Judicial Philosophy of Justice
Rehnquist,” 16 4kron L, Rev. 555 (1983).

10
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This Committee and the United States Senate has an awesome
responsibility when called upon to offer its adviee and consent
to the appointment of a Chief Justice. The United States
Supreme Court is a majestic institution, the most inspiring
and respected judicial body in the history of the earth., It has
been the bedrock of cur constituticnal democracy for 200 years.
It is the world's leading symbol of equal justice under law. ;
It requires a Chief Justice worthy of the office. I offer these
comments in the hope that they may be of some small value in
helping in the performance of that function.

11
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Alwifed Sitafes Denate

WASHINGTON. DS, 20810

Morganton, North Carolina 28655

June 26, 1975
LOUIS MENAND, Iil
ROOM 3234
3

Professor Louls Menand, III
Department of PoliticaJ’. Seience JuL 11975
Room 3-23k% filer —
Massachusetts Institute of Technology i T
Cambridge, Massachusetts Q2139 L refer to:

Dear Professor Menand:

This is to thank you for your letter of June 19, 1975, and the
copy of your letter to the Senate Subcommitiee on Conatitutional Rights
which accompanied it.

I have never been able to understand why Chlef Justice Burger
said so much sbout the destruction of the surveillance records acquired
by the Army during its spying on civilians in his opinion in Laird v.
Tatum. The only questlon before the Supreme Court in that case was tne
sufficiency of the complaint to state a cause of action. Four of tae

Justices combined with Justice Rehnquist, who cught to have disqualified
himself fro Eing in t cél ounse
or Defenge Department in fore ! ate tee

on Coustitutional Rights, held the complaint to be insufficient.

Solicitor Genersl Griswold argued the case for the Defense
Department, and repeatedly invoked affidavits which had been offered by
the government in the District Court in opposition to a motion of tne
plaintiff for a temporsry restraining order although these affidaviss
hed no relevancy whatscever to the point being considered by the Supreme
Court, as I pointed out to the Supreme Court. WNevertheless, the Solicitor
General got away with this, and Chief Justice Burger’s opinion is based
in large part on what the government sald and not on what the complaint
alleged.

The suit was a sult for an injunetion to prevent threatensd
injuries., The Chief Justice treated it as if it was a sult ror demages,
and held that the plaintiff could nmot maintain the suit unless he could
show he had suffered an injury -- instead of the threatened injury which
was sought to be averted. I am glad that you have asked for en lovesti-
gatlon.

Sincerely yours, .

S&m (‘:a& HE N C‘f." -
Sam J. Ervin,Jr. ’
SJE ;o

ATTACHMENT A
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Ix THE

Supreme Court of the Hnited States
Ocroper TermM, 1971

No. 71-288
S
Mervis R. Lamp, Sexetary of Defense, et al,,
Petitioners,
Arto Tarvm, et al.,
Respondents.

0N WRIT OF CERTIORARI TO THE UKTIED STATES COURT OF
APPEALS FOB THE DISTRICT OF COLUMBIA CIRCUIT

—p-

BRIEF FOR RESPONDENTS

g 5 R

Question Presented

Whether the Court of Appeals was correct in holding
that respondents’ claim—that unauthorized and extensive
surveillance by the United States Army of constitutionally
protected civilian political activity is an unconstitutional
burden on plaintiffs’ exercise of their First Amendment
rights—was justiciable under Article IIL

ATTACHMENT B
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Statement of the Case

The only issue before this Court is whether the complaint
states a justiciable claim entitling plaintiffs* to a hearing.
Because much of the government’s Statement of the Case is
based upon representations and documents which are not
properly part of the record, and because the government
ignores many of the material allegations made by plaintiffs,
we set out in some detail the allegations of the complaint
and the facts which underlie them.

On February 17, 1970, plaintiffs initiated this action on
behalf of themselves and others similarly situated chal-
lenging the investigation of civilians engaged in lawful
political activity by the United States Army (App. 1, 5-12).
Plaintiffs complained that their constitutionally protected
activities were being investigated “by military intelligence
agents, . . . by anonymous informants, and through the use
of photographic and electronic equipment” (App. 9), and
that the information collected by the Army through such in-
vestigation was being “regularly, widely, and indiserimin-
ately circulated . .. to numerous federal and state agencies”
(App. 9, 11), published in a “Blacklist” (App. 9), and
stored “in a computerized data bank” (App. 9) and “nen-
computerized records” (App. 10).

The complaint further alleged that the Army’s domestic
intelligence operations in the civilian community are un-
authorized and overbroad, curtail political expression and
debate among civilians, inhibit persons from associating
with plaintiffs and thereby injure them and others similarly

1t Respondents are referred to as plaintiffs throughout this brief.
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situated by depriving them of their First Amendment rights
of free speech and association and their right peaceably
to assemble and to petition the government for redress of
grievances (App. 11). Plaintiffs also alleged that the
Army’s surveillance activities abridge their right of privacy
guaranteed by the Fourth, Fifth and Ninth Amendments to
the Constitution (App. 8-11).

1. Proceedings in the courts below.

Having filed their complaint on February 17, 1970, plain.
tiffs filed a motion for a temporary restraining order and
preliminary injunction on March 12, 1970, which would re-
quire the Army to cease investigating them and to deliver
to the court in camera all blacklists, publications, records,
reports, photographs, recordings, data computer tapes and
cards, and other materials maintained by the Army, de-
seribing and interpreting their lawful political activities.
The motion for a temporary restraining order was denied
on March 13. On April 22, plaintiffs appeared before the
District Court for an evidentiary hearing on their motion
for a preliminary injunction. The court, however, denied
their request to proceed with witnesses and documentary
evidence (App. 123), denied their motion for a preliminary
injunction, and granted the government’s motion to dis-
miss the complaint for failure to state a claim upon which
relief could be granted (App. 126, 128). Defendants never
filed an answer.

Plaintiffs appealed the dismissal, and on April 27, 1971,
the Court of Appeals for the Distriet of Columbia Circuit,
in an opinion by Judge Wilkey in which he was joined fully
by Judge Tamm and in part by Judge MacKinnon, reversed
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the decision of the District Court on the grounds that the
complaint sufficiently stated a cause of action and the con-
troversy between the parties was justiciable (App. 129-48).
In remanding the case for full evidentiary proceedings on
the motion for a preliminary injunetion, the Court of Ap-
peals instrueted the Distriect Court to determine (1) the
nature and extent of the Army domestic intelligence sys-
tem, the methods of gathering information, its content
and substance, "the methods of retention and distribution,
and the recipients of the information; (2) what part of
the Army domestic intelligence system is unrelated to or
not reasonably related to the performance of the Army’s
statutory and constitutional mission; (3) whether the exist-
ence of any overbroad aspects of the intelligence gather-
ing system has or might have an inhibiting effect on the
plaintiffs and others similarly sitwated; and (4) what
relief is called for in accordance with the evidence (App.
14748). :

2. Plaintiffs’ unchallenged allegations which must be
broadly construed and accepted as true in face of the
government’s motion to dismiss,

A, Adllegations about the plaintiffs and the Army’s
investigation of their political activities,

The plaintiffs are four individuals and nine unincor-
porated associations engaged in lawful political activity,
including but not limited to union organizing, public speak-
ing, peaceful assembly, petitioning the government, news-
paper editorializing, and educating the public about
political issnes (App. 6-7). They include government
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employees,® attorneys,® clergymen,* pacifists and pacifist
organizations,” veterans of the armed forces,® and groups
opposed to American involvement in the war in Southeast
Asia’ (App. (6-7). Members of the plaintiff associations
also include current and prospective government employees,
students, professionals, and others whose status, employ-
ment and livelihood are threatened by the Army’s main-
tenance of files and dossiers on their political activities
and associations (App. 10). All of the named plaintiffs have
been subjects of political surveillance, and all are believed
to be subjects of reports, files, or dossiers-maintained by
the Army (App. 9).

Exhibit A to the complaint is a document entitled,
“USAINTC WEEKLY INTELLIGENCE SUMMARY
NUMBER 68-12,” containing “items of intelligence interest
for the period 0600 hrs., Monday, 11 March 68 to 0600 hrs.,
Monday 18 March 68” (App. 14). This document is a
report on the constitutionally protected political activities
of plaintiffs and others similarly sitnated and, upon infor-.
mation and belief, is representative of similar reports

* The American Federation of State, County & Municipal Em-
. ployees.

% Conrad Lynn and Benjamin N. Wyatt, Jr.

¢Rev. Albert B. Cleage, Jr. and Clergy and Laymen Concerned
about the War in Vietnam,

s War Resisters League; Arlo Tatum, the Executive Secretary
of the Central Committee for Conscientious Objectors; and Women’s
Strike for Peace.

¢ Veterans for Peace in Vietnam.

T The Vietuam Moratorium Committee; the Vietnam Week Com-
mittee of the University of Pennsylvania; the Vietnam Eduecation
Group; and Chicago Area Women for Peace.
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prepared weekly by military intelligence units. Such
reports were widely and indiscriminately distributed to
civilian and military officials within the Department of
Defense, to civilian officials in federal, state and local
governments, and to each military intelligence unit and
troop command in the Continental United States as well
as Army headquarters in Europe, Alaska, Hawaii and
Panams,® and were stored in one or more data banks in-the
Department of the Army (App. 9, 26-27). Typical of the
reports concerning the plaintiffs’ activities are the fol.
lowing :

FRIDAY, 15 MARCH 1968:

PHILADELPHIA, PA.: A. THE PHILADELPHIA-
CHAPTER OF THE WOMEN'S STRIKE FOR
PEACE SPONSORED AN ANTI-DRAFT MEET-
ING AT THE FIRST UNITARIAN CHURCH
WHICH ATTRACTED AN AUDIENCE OF ABOUT
200 PERSONS. CONEAD LYNN, AN AUTHOR OF
DRAFT EVASION LITERATURE, REPLACED
YALE CHAPLAIN WILLIAM SLOANE COFFIN
AS THE PRINCIPAL SPEAKER AT THE MEET-

¢ Exhibit A is expressly directed to: “CE FIRST ARMY
(THRU 10972 MI GP); CGQ, THIRD ARMY (THRU illte MI
GP); CG FOURTH ARMY (THRU 1127a MI GP); CG, FIFTH
ARMY (THRU 113t M1 GP); CG, SIXTH ARMY (THRU
115t MI GP); CG, XVIII ABN CORFS3; CG, III CORPS
{THRU DCSI FOURTH ARMY); CG, MDW (THRU 1lli6tH
MI GP); CG, 1st ARMD DIV (THRU DCSI FOURTH ARMY);
C@, 2D ARMD DIV (THRU DCSI FOURTH ARMY); CG, 82D
ABN DIV (THRU XVIII ABN CORPS); CG, 5t INF DIV
(THRU DCSI FIFTH ARMY); CG, USARHAW (THRU 710tH
MI DET); CG, FT DEVENS (THRU 108t MI CP); CO, 902D
MI GP {THRU 116Tr MI GP); CO 108 MI GP; CO, 109TE MI
GP; CO, 111te MI GP; CO, 112ra MI CP; CO, 113t MI GP;
CO, 115t MI GP; CO, 116w MI GP; CO, 710 MI DET; DIREC-
TOR .ANMCC {(PASS TO DIA ELEMENT); USAINTC LNO,
PENTAGON.” Eleven other recipients are indicated by code
(App. 13-14).
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ING. FOLLOWING THE QUESTION AND AN-
SWER PERIOD ROBERT EDENBATUM OF THE
CENTRAL COMMITTEE FOR CONSCIENTIOUS
OBJECTORS STATED THAT MANY PHILA-
DELPHIA LAWYERS WERE ACCEPTING DRAFT
EVASION CASES. THE MEETING ENDED WITH-
OUT INCIDENT.

B. REV.ALBERT CLEAGE,JR. THE FOUNDER
OF THE BLACK CHRISTIAN NATIONALIST
MOVEMENT IN DETROIT, SPOKE TO AN ESTI-
MATED 100 PERSONS AT THE EMMANUEL
METHODIST CHURCH. CLEAGE SPOKE ON
THE TOPIC OF BLACK UNITY AND TEE
PROBLEMS OF THE GHETTO. TEE MEETING
WAS PEACEFUL AND POLICE REPORTED NO
INCIDENTS (App. 17).°

B. Allegations of injury to the plaintiffs.

Paragraph 15 of the complaint alleges that “[tjhe pur-
pose and effect of the collection, maintenance and distribu-
tion of the information on civilian political activity de-
seribed herein is to harass and intimidate plaintiffs and
others similarly sitnated and to deter them from exercising
their rights of political expression, protest and dissent from
government policies which are protected by the First
Amendment by invading their privacy, damaging their

* The pesceful political activities of members of the plaintiffs’
class are also reported in the Weekly Intelligence Summary, e.g.:

WEDNESDAY, 13 MARCH 1968

BROOKLYN, N.Y.: ABOUT 35 PERSONS PARTICIPATED
IN A DEMONSTRATION AT THE MAIN GATE OF FORT
HAMILTON TO PROTEST THE SCHEDULED INDUC-
- TION OF PETER BEHR. MANY OF THE PROTESTORS
DISTRIBUTED LEAFLETS AND FLOWERS TO PER-
SONS ENTERING THE FORT. THE DEMONSTRATION
LASTED APPROXIMATELY ONE AND ONE HALF
HOURS AND ENDED WITHOUT INCIDENT (App. 15).
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reputations, adversely affecting their employment and their
opportunities for employment, and in other ways” (App.
10) (emphasis added). The specific deterrent induced by
the Army’s surveillance activities is the plaintiffs’ “fear
[that] they will be made subjects of reporis in the Army’s
intelligence network, that permanent reporis of their ac-
tivities will be maintained in the Army’s data bank, that
their ‘profiles” will appear in the so-called ‘Blacklist’ and
that all of this information will be released to numerous
federal and state agencies upon request” (App. 11) (em-
phasis added).

The government’s Statement of the Case ignores these
allegations of injury, and attempts through the introduc-
tion of highly questionable allegations of fact which have
not been subjected to cross-examination in court, to con-
vey the impression that Army surveillance is justified.’
But in appellate review of a successful motion to dismiss,
the plaintiffs’ allegations of injury must be broadly con-

1 Rule 12(b) (6) of the Federal Rules of Civil Procedure states,
in part: “If... matters outside the pleading are presented to and
not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56 . . ."
However, having clearly stated that it was treating the govern-
ment’s motion as one made pursuant to Rule 12(b) (6) (App. 128),
the District Court was bound to exclude matters outside the plead-
ings in determining the sufficiency of the complaint. Wright &
Miller, Federal Practice and Procedure, § 1356 (1969). To do
otherwise would have required the court to give plaintiffs “. . .
reasonable opportunity to present all material made pertinent to
such a motion by Rule 56.” Rule 12(b) (6). Having fziled, there.
fore, to give plaintiffs such opportunity to be heard, having excluded
their witnesses, and having characterized the government’s motion
as one brought pursuant to Rule 12(b)(6), the District Court
could not have admitted the government'’s affidavits in considering
the motion to dismiss. It should be noted that the government filed
four affidavits on April 20, 1970, only two days prior to the District
Court hearing. Those affidavits are frequently cited in the govern-
ment’s brief.
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strued and taken as true' unless they are stated as con-
clusions of law or are inconsistent or unwarranted dedue-
tions of fact.

Specific constitutional injuries to the plaintiffs are legion
on the face of the pleadings. Adverse effect on the govern.
ment employment of members of the plaintiff American
Federation of State, County and Municipal Employees
stems from their inclusion in Army files and dossiers on
civilians “who might be involved in civil disturbance sitn-
ations”—files which are disseminated by the Army to
federal and state agencies (App. 11, 26, 54). Damage to the

1 In reviewing the sufficiency of a complaint en a motion to dis-
miss, this Court has consistently held that “the material allegations
of the complaint are taken as admitted.” Jenkins v. McKeithen, 395
U.8. 411, 421 (1969). See also, California Moator Transport v.
Truckmg Unlimited, 40 TSLW, 4153, 4155 (January 13, 1972);
Joint Anti-Fascist Refugee Commitice v. McGrath, 341 U.S. 123,
126 (1951).

Since Rule 8(a) (2) of the Federal Rules of Civil Procedure only
requires 2 “short and plain statement of the claim showing that the
pleader is entitled to relief,” the courts have generally looked with
disfavor on Rule 12(b)(6) motions. This is especially true when
a ‘“unique” legal theory is propounded (App. 139). See Shull
v. Pilot Life Ins. Co., 313 F.2d 445, 447 (5th Cir. 1963). In assess.
ing the sufficiency of a complaint, "this Court has consistently ad-
ggreédgtso?;.he rule enunciated in Conley v. Gibson, 355 U.S. 41, 45-

1

“In appraising the sufficiency of a ecomplaint we follow, of
course, the accepted rule that a complaint should not be dis-
missed for failure to state a claim unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his elaim which would entitle him to relief.”

Therefore, recognizing “. . . that the Federal Rules of Civil Pro-
cedure, do not require a claimant to set out in detail the facts upon
which he bases his claim,” Conley v. Gibson, supra, at 47, the test
is whether the material allegations of the complaint, hberally con-
strued, with all ambiguities resolved in favor of the plaintiff, are
sufficient to support a claim upon which relief can be granted. See
‘Wright & Miller, supra, § 1357, fus. 75-77; Barron & Holtzoff, 1A
Federal Practice and Procedure § 356, fun. 93 (1960).
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plaintiffs’ reputations is illustrated in the case of Conrad
Lynn, a New York attorney experienced in litigation under
the Military and Selective Service Act, who is charac-
terized in an Army intelligence file as “an author of draft
evasion literature” (App. 17). A similar characterization is
made in an Army file with regard to a member of the
Central Committee for Conscientious Objectors (App. 17).
The characterization of persons, including plaintiffs and
members of their class, whose names appear on an Army
“identification list” of civilians (App.” 9-11, 25, 27), as
individuals “who might be involved in civil disturbance
sitnations” (App. 54) constitutes an immediate threat
to their employment and damage to their reputations
within the precise terms of the complaint (App. 10). Fi.
nally, the injuries and threatened injuries to the privaey,
employment and reputations of the plaintiffs are visited
upon them solely because they have exercised their First
Amendment rights, and they are thus deterred from fur-
ther vigorous exercise of those rights (App. 10-11), in
addition to being deprived of their freedom of association
with those citizens who are deterred from “free and open
discussion of issues of public importanee” (App. 11) for
fear of becoming a target of defendants’ surveillance net-
work (App. 10-11).

C. Allegations about the scope of the Army’s
domestic intelligence system.

Plaintiffs allege and the government does not deny that
the Army has stationed intelligence agents in more than
three hundred domestic intelligence uzits throughout the
United States (App. 23, 52); that these agents have in-
truded themselves into civilian politicy by monitoring, re-

L
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porting and interpreting the political and often private
activities and associations of civilians (App. 8-10, 23-27);
that the Army Intelligence Command maintains an unde-
termined number of computerized and non-computerized
data banks on political protesis ocenrring any place in the
United States (App. 9-10, 23); that the information on
civilian political protests collected by the Army Intelligence
Command has been widely and indiscriminately dissemin-
ated to military and civilian agencies of government (App.
9, 27) ; that the Army Intelligence Command has compiled
an identification Blacklist including photographs of civilians
“who might canse trouble for the Army” (App. 9, 25); and
that Army intelligence agents have infiltrated civilian
political organizations’ and used improper methods to
acquire confidential information about private persons®
{App. 9, 23-24).

12 Although the plaintiffs were denied an evidentiary hearing in
the Distriet Court, they were prepared to introduce evidence,
through the testimony of witnesses who were in the courtroom
that Army intelligence agents had infiltrated private social, political
and religious groups exercising their freedom of association and
their right of privacy. Plaintiffs’ counse! made an offer of proof
that one such witness, Oliver Allen Peirce, who had served in the
Fifth Division, Military Intelligence Detachment at Fort Carson,
Colorado, from May 1, 1969 to December 19, 1969, would testify
“that he was instructed to infiltrate & group known as the Young
Adults Project, an organization composed of a number of church
groups in the Colorado Springs area which also included the partici-
pation of the Young Democratic organization in the Colorado
Springs area; [and] that he was instructed to become & member of
this group and to make regular reports on what was goingon .. ."
(Transcript of Proceedings in the Distriet Court, April 22, 1970,
at pp. 29-30).

13 Tt is alleged in Appendix B to the complaint, for example, that
agents of the 108th Military Intelligence Group in New York City
have acquired confidential academic records of students at Columbisd
University without the knowledge or consent of the students or the
University (App. 23-24).
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During the two months between the filing of the com-
plaint on February 17, 1970 and oral argument on plain.
tiffs” motion for a preliminary injunction and on the gov-
ernment’s motion to dismiss on April 22, 1970, additional
aspects of the Army’s surveillance system were revealed
through statements made by Army spokesmen under pres-
sure of Congressional inquiry, this lawsuit, and adverse
publicity. In letters dated February 25 and 26, 1970 and
addressed to plaintiffs’ counsel and more than thirty mem-
bers of Congress (App. 51-55), Robert E. Jordan III,
then Army General Counsel, acknowledged that “there have
been some activities which have been undertaken in the
civil gdisturbance field which, after review, have been
determined to be beyond the Army’s mission require-
ments” (App. 54). Mr. Jordan admitted that the Army
Intelligence Command maintained a computerized data
bank at Fort Holabird, Maryland concerning civilian politi-
cal activity throughout the nation (App. 52, 55), and dis-
tributed an “identification list which included the names
and descriptions of individuals who might be involved in
civil disturbance sitnations” (App. 54).*

¥ Although Mr. Jordan asserted that the Fort Holabird com-
puterized data bank would be “discontinued.” he made no reference
to duplicate and additional information located at other Army
record centers (App. 51-33). He also stated that “[n]o computer
data bank of civil disturbance information is being maintained”
(App. 55), which the plaintiffs contend was inaccurate. Because
of the vagueness of Mr. Jordan’s letter, Senator Sam J. Ervin,
Chairman of the Constitutional Rights Suhcommittee of the Senate
Committee on the Judiciary, wrote to the the Secretary of the Army
on February 27, 1970 1o request further information about the
scope of the Army’s domestic sarveillance system (App. 61-62).
Senators Abraham Ribicoff and William Fulbrigcht and Congress-
man Cornelius Gallagher similarly pressed the Secretary for infor-
mation (App. 63-65, 74-75).
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To answer mounting Congressional eriticism, Under
Secretary of the Army Thaddeus Beal wrote to Congress-
man Gallagher and Senator Ervin on March 20, 1970 (App.
76-86). He disclosed the existence of a second “identifica-
tion list . . . on individuals and organizations” prepared by
the Counterintelligence Analysis Division (App. 81). Mr.
Beal also acknowledged the maintenance by the Army of
microfilm data banks on civilian political activity, and
stated that such data banks would continue to be compiled
and maintained (App. 81). Apart from these admissions,
however, the Under Secretary denied the existence of any
other intelligence files. Eight days earlier, however, in
their motion papers for a temporary restraining order and
preliminary injunction, plaintiffs had specifically charged
that the defendants were concealing the existence of:

(1)} a second computerized national domestic intelligence
data bank, much larger than the one at Fort Holabird,
maintained by the Continental Army Command at Fort
Monroe, Virginia (App. 48);

(2) regional domestic intelligence data banks including
files and dossiers on the political activities of individual
citizens and organizations maintained by the First, Third,
Fourth, Fifth, and Sixth Armies, and the Military District
of Washington, D.C.; and by the 108th, 109th, 111th, 112th,
113th, 115th, 116th, and 902nd Military Intelligence Groups,
and the 710th Military Intelligence Detachment, at Fort
Devens, Massachusetts; Fort Meade, Maryland; Fort Mac-
Pherson, Georgia; Fort Sam Houston, Texas; Fort Sheri-
dan, Illinois; San Francisco, California; and Honolulu,
Hawali, respectively (App. 48);

(3) ecards and documents stored at the Headquarters of
the Army Intelligence Command from which the Fort Hela-
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bird domestic intelligence data bank was organized and
made operable (App. 48);

(4) a second blacklist, larger than the first, known as the
“Compendinm” and published by the Counterintelligence
Analysis Division of the Army irn two volumes entitled,
Counterintelligence Research Project: QOrganizations and
Cities of Interest and Individuals of Interest, describing
politically active individuals and organizations unassociated
with the armed forces or with civil disturbances, but be-
lieved by the Army to be sources of “dissidence” ( App. 48).

3. Events subsequent to the proceedings in the Dis-
trict Court of which the Court should take notice for
the sole purpose of determining the justiciability of
plaintiffs’ claims,

The government’s brief discusses events subsequent to the
filing of this lawsuit and facts outside the scope of the pro-
ceedings in the District Court for the purpose of bolstering
that court’s decision. Thus, it claims that the Army’s in-
vestigative activities have been discontinued and that the
files and dossiers resulting therefrom have been destroyed
(Gov't. Brief, pp. 9-11, 34). It also argues that the al-
legations of injury to the plaintiffs are unsubstantiated
by facts in the record (Id., p. 20). Whether these con-
tentions spring from the government’s desire to broaden
the issues before this Court or its unwillingness to have
the Court fest the sufficiency of the pleadings on their face,
the plaintiffs are entitled to present a rebuttal. In doing so
they request the Court to take notice of two events subse-
quent to the Distriet Court proceedings in order to com-
plete the record in this case: (1) the transeript of a hear-
ing on a motion for a preliminary injunction made by mem-
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bers of the plaintiffs’ class in a case involving the same sub-
ject matter as the case at bar, ACLU v. Westmoreland, 70
Civ. 3191 (N.D. Ill. 1970), appeal argued sub nom. ACLU .
Laird, 711159 (7th Cir. 1972), and (2) Hearings Before
the Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary, 92nd Cong., 1lst Sess., Feb-
roary 23-25 and March 24, 9-11, 15, and 17, 1971 (here-
inafter “the Ervin Hearings.”]*

A. The partial reforms cited by the government do not
prove that the Army’s tnvestigation of civilian pol-
ttics has been discontinued and that the files and
dossiers resulting therefrom have been destroyed.

The government’s Statement of the Case attempts to
convey the impression that the controversy before the Court
is moot.** Under these circumstances the plaintiffs are en-
titled to go outside the record to demonstrate that the case
is not moot.”

15 Even for the purpose of deciding issues on the merits, this
Court has taken notice of legislative committee reports, Carolene
Products Co. v. United States, 323 U.S. 18, 28 (1944); cf. Elliott
v. Home Loan Bank Board, 233 F. Supp. 578 (N.D. Cal.) rev’d on
other gds., 386 F.2d 42 (9th Cir. 1964), cert. denied 390 T.8. 1011
{1965), and may of course take notice of the record iz other pro-
ceedings within the federal judieial system, Brown v. Board of
Education, 347 U.8, 483 (1954) ; see also Paul v. Dade Couniy, 419
F.2d 10 (5th Cir. 1969), cert. demied, 397 U.S. 1065 (1970).

1 The government having injected the issue of mootness into this
case, the plaintifis would be entitled on remand to offer evidence
addressed to that issue. The government, therefore, cannot be heard
to object to any proof by the plaintiffs that the Army continues to
compile and maintain files and dossiers on civilian political activity,
Army regulations to the contrary notwithstanding. Cf. SEC v.
Rapp, 304 .24 786 (24 Cir. 1962); Kirk v. United States, 232
F.2d 763 (9th Cir. 1956).

17 See discussion of mootness at pp. 88-91, infra.
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The vagueness of the Army directives initiating domestic
surveillance, and the equivocal directives purporting to re-
duce it are exhaustively documented in the Ervin Hear-
ings.* Contrary to the assertion by the government that
Army surveillance focused on “selected public gatherings
... that were thought to have a potential for civil disorder”
(Gov’t. Brief, p. 5), surveillance was neither selective,
nor restricted to public gatherings, nor limited to even
the broadest definition of potential civil disorders.* The
directives setting up the Army surveillance program were
extremely broad, unlike the narrower “family of contin-
gency plans” referred to by the government in its brief
(Id.), which related only to the logistics of troop move-
ments.*

1 See Ervin Hearings, Part I, pp. 160, 175, 246-47, 258-59, 280-81,
297, 315, 323, 327, 330, 385, 418, 430; Transcript of Proceedings in
the Distriet Court, ACLU v, Westmoreland, supra [hereinafter
“Westmoreland Transcript’], p. 629. See also the following col-
loquy, at p. 418, between Senator Ervin and Secretary Froehlke
concerning the latter’s prepared statement about the scope of Army
surveillance ;

Senator Ervin: This statement states in effect that it was
a very unfortunate thing that many of the things which the
military did were not spelled out in any kind of written guide.
line, and many of them were the result of oral orders and
many of them were the result of conversations between the
military and civilian law enforcement officers. Is that a fair
statement?

Mr. FroEmLEE: That is a fair statement.

1 Ervin Hearings, Part I, pp. 111.12, 176, 247, 263, 265, 267,
299, 317-18, 337, 376; Westmoreland Transcript, pp. 249, 257, 619,
758-59, 818, 847-48,

20 Ervin Hearings, Part I, pp. 111.12, 261, 280-81, 297, 299, 421,
872; Westmoreland Transeript, pp. 201- 03 260 330, 345 374, 1066,
Secretary Froehlke testified, at p. 421 of the Ervin Hearmgs, that

. both the collection pla.ns of February 1, and May 2, [1968)
could be interpreted in such a way that would permit snrvelllance
of almost anybody who is active in a community where there was
a civil disturbance. Both plans were very broad.” Indeed, as former

€5-953 0 - 87 - 21
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While the scope of the Army’s investigation of civilians
was never defined by civilian authorities prior to the initia-
tion of this lawsuit,” subsequent attempts by the Army to
destroy the fruits of its investigation have been substan-
tiaily ineffective. The government maintains, for example,
that “spot reports”-—the raw data of surveillance—are “de-
stroyed 60 days after publication” (Id., p. 10; App. 80), but
it does not disclose that the raw data is first transferred to
“agent reports,” “after-action reports,” “biographic re-
ports,” and “summaries of investigations”.** Furthermore,
although the investigative data abstracted from spot re-
ports was no longer computerized after February 1970,
non-computerized domestic intelligence reports continue to
be maintained by the Army.** Similarly, the government
contends that the identification list* was destroyed in Feb-
ruary 1970 (Id., p. 10), but fails to explain that the “order
. .. to. return” (Id.) the 300 copies of the list outside the
Army was inexplicably changed at the last minute to an
order to destroy all copies, which the Hearings testimony
shows has not been carried out.”® Finally, the government

agent Joseph Levin, Jr. testified, the breadth of the collection plans
resulted in even broader instructions to the agents in the field:
“It is the nature of the Army system to expand on requirements
as each directive travels down the chain of command. . . . [I]ntelli-
gence requirements at field office level rarely bore any resemblance
to the order issued from Fort Holabird or even Group Head-
quarters.” Id., p. 297.

1 Ervin Hearings, Part I, pp. 115, 146, 151, 154, 156, 163, 202,
206-07, 210, 217-18, 322, 454, 462.

= 1d., pp. 177, 179, 180, 211, 234-35, 238, 264, 331, 390, 465.
2 Id., pp. 156, 159, 209-10.

* Id., pp. 148, 166, 186, 191-92, 207-08, 211-13, 226.-27, 249, 266-67,
%gg, 277, 455.56, 866; Westmoreland Transeript, pp. 455, §87.91,
9.

3 Ervin Hearings, Part I, pp. 216, 238, 249, 279-80, 394, 428,



637

18

points to a policy letter from the Adjutant General as evi-
dence that domestic surveillance “was severely restricted
in June 1970” (Id., pp. 9, 45-52). Apart from this bald as-
sertion, however, there is no basis for concluding that the
letter eliminated the activities complained of in this law-
suit. Indeed, as Senator Ervin remarked in a letter to
the Secretary of the Army, “the exceptions, gualifications
and lack of criteria in your policy letter could lead the aver-
age citizen . . . to wonder just how much of a change it
represents in government policy.” *

Other errors and omissions in the government'’s State-
ment of the Case cast further doubt on its claim that Army
surveillance has ceased. The assertion, for example, that
“surveillance activity decreased” after the “Spring and
Summer of 1968” (Id., p. 9) flies in the face of the most
comprehensive of all Army Collection Plans authorizing
political surveillance, which was issued in May of 1969.”

* Ervin Hearings, Part 11, p. 1102, See also Id., Part I, pp. 102,
214-15, 222, 281, 435; Westmore¢land Transcript, pp. 536, 540, 912,

" Ervic Hearings, Part I, pp. 1731-37. The Plan includes, inter
alia, the names and identification numters of the following organi-
zations to be monitored:

American Friends Service Committee (AFSC) _ ZB 000200
Americans for Democratic Action (ADA) _____ ZAQ01781
Committee for Non-Violent Action (CNVA) __ ZBO008779
Congress of Racial Equality (CORE) ... ZB001477
Clergy and Laymen Concerned About Vietnam

(CLCAY) ZB 50 0527
Fifth Avenue Vietnam Peace Committee

{FAVPC() ZB 021268
Institute for the Study of Non-Violence (ISNV) ZB 500386
Interfaith Peace Mission (IPM) e, ZB 501064
National Association for the Advancement of

Colored People (NAACP) ZA 000402
National Committee for a Sane Nuclear Policy

(SANE) ZA 009028

(footnote continued on following page)




638

19

By the same token, the government’s claim that politieal
intelligence data and the special identification lists “were
kept apart” from the Army’s investigative files of “person-
nel, civilian employees and contractors’ employvees” (Id.,
P- 8), cannot withstand evidence that the fruits of Army
surveillance can now be found in the investigative files of
a host of military and civilian agencies.*

B. Plaintiffs have a right to file supplemental plcadings
to substantiate their allegations of injury with facts
unknown at the time the complaint was filed.

Although their allegations of injury are more than suffi-
cient to state a cause of action, plaintiffs would be entitled
on remand to file supplemental pleadings to bring their
complaint up to date.* There are at least five categories of

Southern Christian Leadership Conference

(SCLC) ZB 0087 94
Student Non-Violent Coordinating Committee

(SXCCQC) ZB011329
Veterans and Reservists to End the War in

Vietnam (VREWY) ZA 021770
Veterans for Peace in Vietnam (VPV) ... ZB021803
Women Strike for Peace (WSP) ........ . ZB013695

%8 This is understandable in light of testimony in the Ervin Hear-
ings that political intelligence data collected as *“civil disturbance
information” have been filed in security clearance dossiers. Ervin
Hearings, Pt. I, p. 230. See also, Id., pp. 151, 156, 160, 212, 2186,
223, 225, 234, 259, 275, 323, 423, 428, 465; Westmoreiand Tran-
seript, pp. 849-50.

20 An appellate court may, on proper showing, remand a case ex-
pressly for the purpose of germitting a party to file supplemental
pleadings under Rule 15(d) of the Federal Rules of Civil Pro-
eedure, “setting forth transactions, occurrences or events which have
happened since the date of the pleading sought to be supplemented.”
See, e.g., Case-Swayne Co. v. Sunkist Grocers, Inc., 363 F.24 449
(9th Cir. 1966) ; Southern Pacific Railroad v. Conuway, 115 F.2d4
746 (9th Cir. 1940). .
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allegations pertaining to their injury which the plaintiffs
can now substantiate in even greater detail with witnesses
who testified at the Ervin Hearings and at the evidentiary
hearing in ACLU v. Westmoreland. First, the plaintiffs
can prove the Army has conducted surveillance of wholly
private activity;* second, that the Army’s files and dos-
siers on civilians have been misused and indiscriminately
disseminated ;* third, that their employment or prospective
employment within or without the government is jeopard-
ized by such misuse and indiscriminate dissemination of
files and dossiers on civilian political activity ;** fourth, that
their reputations have been damaged and defamed by the
Army’s investigative activities;" and finally, that as a re-
sult of the Army’s investigation of civilian politics, mem-
bers of the plaintiff organizations have been deterred from
continuing their membership and prospective members
have been dissuaded from joining.*

¥ Ervic Hearings, Part I, pp. 171, 185, 198, 200-01, 204, 213,
217, 223, 234, 255, 285-86, 200-91, 294-95, 306, 306, 308-09, 387,
445; Westmoreland Transeript, pp. 178.79, 205.06, 216-18, 244, 269,
299-300, 311, 359, 373, 515, 560.

2 Ervin Hearings, Part I, pp. 151, 153-55, 162, 166, 187, 19192,
195, 211, 224, 234, 266, 270, 319-20, 460, 465; Westmoreland Tran.
script, pp. 103, 156, 179, 214.16, 653, 708, 759, 1016, 1069.

82 Ervin Hearings, pp. 183, 231,

s 1d., pp. 131, 141, 183, 232, 266, 342; Westmoreland Trapseript,
pp. 64, 486-87, 498.99,

34 See, ¢.9., Ervin Hearings, Part I, p. 231; Westmoreland Tran-
script, pp. 41, 492, 499.
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Senator BIpEN. Did the Chairman swear all of you?

Mr. ASKIN. Yes.

Senator KENNEDY. Just one question.

It has been reported that Senator Ervin after that circumstance
regretted his vote in favor of Justice Rehnquist.

Did you ever hear him make that comment?

Mr. AsxiN. That he did not specifically state to me. I know he
was quite shocked, disappointed about Justice Rehnquist’s partici-
pation. That certainly astounded and shocked him.

Senator BipEn. Without objection.

Ms. Verveer.

Ms. VerveEeR. Thank you, Senator.

STATEMENT OF MELANNE VERVEER

My name is Melanne Verveer, and I am testifying on behalf of
the 250,000 members of People for the American Way, a nonparti-
san citizens’ organization dedicated to protecting constitutional lib-
erties,

I ask that my complete statement be included in the record.

Senator BIDEN. Without objection.

Ms. VERVEER. I appreciate this opportunity to express our con-
cern to the committee that the Senate exercise fully its constitu-
tional duty to advise and consent on the nomination of Mr. Justice
Rehnquist to our Nation’s highest judicial post.

The fact that this nominee is a sitting Justice of the Supreme
Court does not diminish the Senate’s duty in any sense. The role of
the Chief Justice is significant, not only in terms of the responsibil-
ities it carries to administer the Court, but also, and perhaps most
importantly, in terms of the highest moral and legal leadership
that office embodies for the Nation.

A thorough examination of the nominee and a thorough debate
of the issues raised by the nomination are required by the Constitu-
tion and demanded by the American public.

We strongly believe that the Senate has a role equal to that of
the President in determining who shall sit and preside over the Su-
preme Court.

People for the American Way commissioned Peter Hart Research
Associates to conduct a public opinion survey to determine public
attitudes toward the American judicial system and the role the
Senate ought to play in the confirmation process. That survey was
conducted earlier this month.

While the poll results revealed overwhelming approval of Presi-
" dent Reagan, a 73 percent favorable rating, 86 percent of respond-
ents said, it is important for the Senate to play an active role in
reviewing nominees for Federal judgeships. And only 18 percent be-
lieve that the Senate should go along with the President’s choice if
the nominee is honest and competent.

By a margin of 78 percent to 16 percent, they endorsed the posi-
tion that it is important for the Senate to make sure that judges on
the Supreme Court represent a balanced point of view, rejecting
the position that the Senate should let a President put whomever
he wants on the Supreme Court, so long as the person is honest
and competent.
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When asked to assign priorities among a series of gqualities judi-
cial candidates should possess, T4 percent stressed being a fair and
openminded. person who avoids personal prejudice. Seventy-one per-
cent stressed a spotless record of honesty and personal integrity.
And 63 percent placed a very high priority on having a strong com-
mitment to insuring that women and minorities have equal rights
under the law.

This sampling of the American electorate in 1986 validates the
200-year-old tradition of the Senate in discharging its responsibility
for an independent judgment as mandated by the Constitution.

Throughout its history, the Senate has played the active, inde-
pendent role envisioned by the framers. The confirmation process
has never been limited to questions of mere competence and ethical
behavior, despite efforts by some to impose those kinds of limita-
tions.

The social, political, and constitutional views of a nominee have
a place in this process. They are the very questions considered by
the Chief Executive in recommending a nominee.

Perhaps one of the best descriptions of the appropriateness of
careful scrutiny was made by Senator Thurmond during the 1968
debate on the elevation of then-sitting justice—of the then-sitting
Justice to be a Chief Justice. At that time, Senator Thurmond said:
“It is my contention that the power of the Senate to advise and
consent to this appointment should be exercised fully. To contend
that we must merely satisfy ocurselves that he is a good lawyer and
a man of good character is to hold to a very narrow view of the
role of the Senate, a view which neither the Constitution itself nor
history and precedent prescribe. It further serves the end of remov-
ing the Supreme Court further away from the democratic process
and our system of checks and balances. For these reasons, I believe
a most thorough consideration of this appointment is clearly and
completely justified.”

The Senate must be able to assure the American people that Jus-
tice Rehnquist is committed to equal justice under the law, and
committed to protecting the cherished constitutional liberties guar-
anteed by the Bill of Rights.

For the Senate to fail to do so would be a dishonor to the Consti-
tution and a disservice to the Nation.

Senator BipEN. Thank you very much.

Professor?

[Statement follows:]
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I am testifying on behalf of the 250,000 members of People
for the American Way, a nonpartisan citizens' organization
dedicated to preserving and promoting constitutional liberties.
We are concerned that the Judiclary Committee and the Senate
fulfill its constitutional duty to "advise and consent® regarding
the nomination of Mr., William Rehnquist to our nation's highest
Judiecial post.

The third co-equal branch of the federal government, our
Judiciary, is responsible for protecting these individual and
civil rights guaranteed almost two hundred years ago by the
drafters of the Conatitution and the Bill of Rights. The Chiefl
Justice of the Supreme Court i1s the chief guardian of the
Constitution. A thorough examination of the nominee and a
thercugh debate of the issues raised by his nemination are
required by the Constitution and demanded by the American publie,
which strongly bellieves that the Senate has a role equal to that
of the President in determining who shall sit on and presaide over
the Supreme Court.

This instance is cne in whieh the opinion of the American
public so0lidly reflects our nation's historical tradition.
According to a recent national public opinion survey commissioned
by Feople For The American Way, 86% of American voters belleve
that the Senate should play an active role in reviewing nominees
for federal judgeships and make independent decisions regarding

Judieial pominations., They overwhelmingly reject the proposition
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that the "Senate should let a President put whomever he wants on
the Supreme Court, so long as the person is honest and
competent.™

The fact that this nominee is a sitting Justice of the
Suprene Court does not diminish the Senate's duty in any sense.
The role of the chief justice is significant, not only in terms
of the reaponsibilities {t carries to administer the Court, to
assign opinions, and to significantly shape the Courtts dooket;
but also in terms of the highest meral and legal leadership it
embodies for the nation,

This statement provides am historical perspective of the
advise and consent process which conveys lmportant instruction on
the independent role of the Senate in building the third branch
of government., It is a review of the "original intent® of the
Founders and the historical role the Sepnate has played in
Judicial confirmations, as well as a summwary of the thoughts of
our nation's finest constitutional scholars and a selected
compilation of statements on the confirmation process made by
some of our nation's top policy makers, including the nominee
currently under consideration. Lastly, the historical anslysis la
augmented by the results of a national survey of American voters
conducted within the past month by Peter Hart Research
Assoclates., We hope that all of these elements will be useful to
the Judiciary Compittee and ultimately to the Jenate in your

deliberations.
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THE IMPORTANCE OF THE SENATE'S ROLE AND THE NATURE OF ADVICE AND
CONSERT

The Senate has an independent constitutional responsibility,
co=-equal to the President's, in the selection of Supreme Court
Justices, The President’'s nemination of candidates to the Court
constitutes only half of the required procedurs, The
Constitution suggesta that the Senate's half is to be much more
than a rubber stamp function. The authority vested ln the Sepate
provides an important check on the overreaching power of the
Executive 1n shaping the third independent, co~egqual branch of
government, History confirms the significant role that the
Senste has played in restraining overly zealous Presidents
through its adviee and consent funetion,

Unlike Exeocutive Branch appointess, Judges do not serve at
the pleasure of the President; they are not members of the
President's cabinet. They serve beyond the duration of any one
presidency and are designed by the Constitution to be independent
of the President and to be a check upon the power of the Chief
Executive,

Because of the unusual power inherent in lifetinme
appeintments, it is "wise, before that power is put in his hands
for life, that a nominee be screened by the demooracy in the
fullest manner possible, rather than the narrowest manner
possible, under the Constitution.,® (Black, Professor Charles, "A
Hote on Senatorial Consideration of Suprems Court Nominees,® 7%

Yale Law Journal, pp. 657, 660 (1970).) The Senate brings unigue
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qQualifications to the task. While much is made of presidentiszl
prercgative to name Jjudges because voters elected the President,
it is important to remsember that the voters almo elected the
Senators, The Senate 18 just as close to the electorate as the
President, perhaps more so because it reflects the will of the
electorate in a series of elections over a longer period of time,
In fact, Professzor Donald Lively has accurately pointed out, "The
Senate, because it reflects more accurately the nation's
diversity, is capable of ensuring a more representative and
accountable Court thanm than the executive,® (Lively, 59 Scuthern

California Law Review 551, 565 (1986).)

Professor Laurence Tribe expanded on this theme 1n his book,
God Save This Honorable Court. In Tribe's words, the Senate
keeps the Supreme Court from becoming "narrow, isoclated and
removed from the many and varied threads that make up the rich
tapeatry we call America.® History, as docusiented in the debate
of the First Constitutional Convention and in The Federalist

apers recognized the Senate's unique qualifications (zee hiatory
below).

The Senate is obligated to give careful scrutiony to all
judieial appointments, but its responsibility in the case of
Supreme Court appointments is even greater. In a recent letter
to the Chicago Tribune, leading constitutional scholar Philip
Kurland set forth comprehensive ceriteria for Senate

consideration:
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A federal Jjudge should be qualified by reason
of his training in the law, his experience at
the bar, his compwitment to¢ community service,
his breadth of vision and compassion for the
huyman condition, even a little learning, and,
perhaps most important, a judicial
temxperament, which means a recognition that a
Judge 12 not a partisan, that his
disinterestedness is the essence of his
funetion. And it is here that a zealot or an
ideologue falls the test of judicial office.
And it ia up to_ the Senate Judiciary
Comnmittee to assure itself that a judicial
candidate measures up on all scores, The
question ought rot to be whether a judieisl
nominee's ideology comports with a
President's or a Senator's. It is whether
such mode of thought reveals a rigidity which
could make a mockery of the rule of law by
placing it im the hands of one who could only
uge it for personal ends rather than those of
the Consatitution, the laws of the United
States, and established Jjudicial precedents.

Meaningful “adviece and consent™ must ineclude examination of
& nominee's judieial, political and so¢eial philosophy. If the
President is guided by policy considerations in the choice of a
nowinee, the authority obligated to render advice and consent
should address those same concerns.

Joseph P. Barris, in his book The Advice and Consent of the

Senate published in 1953, summarized those consideraticons as
follows:

In making nominations to the Supreme Court,
the President, as leader of his party, has
necessarily teken political considerations
into account, but they have been of & rather
different type from those that are
controlling in the appointment of judges to
lower courts. Conservative Presidents have
usually nominated conservatives to the
Supreme Court, and liberal or progressive
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Preslidents have similarly chosen persons
favorable to their programs. There can be no
valid eriticism of this practice. The
Senate, as well as the President, haa given
primary attention to the philesophy, outlocok,
attitude and record of nominees to the
Supremes Court with regard to sccial and
economic problems of soclety. The contesta
that have taken place in the last fifty years
over nominations to the Supreme Court have
been concerned almost wholly with auch
issues, though not openly 80....

Writing in 1930, Frankfurter strongly
defended the action of the Senate in
considering the philosophy and outlook of a
nominee to the Supreme Court. 'The meaning
of "due process,"' he stated, 'and the
content of terms ljike "liberty™ are not
revealed by the Constitution. It is the
Justices who make the meaning. They read
into the neutral language of the Constitution
thelr own economic¢ and social views . . .

Let us face the fact that five Justices or
the Supreme Court are molders of policy,
rather than the impersonal vehicles of
revealed truth,' In an often quoted
statement, Chief Justice Hughes, when he was
governor of New York,. once said: “We are
under a Constitution, but the Comstitution is
what the Judges say it is.?

It is entirely appropriate for the Senate, aa
well as the President, to consider the soclal
and economic philosophy of persona nominated
to the Supreme Court, With the changed
functions of the Court, considerations of
this kind are more pertinent than the legal
attainments and experience of hominees....

In 1970, Professor Charles L. Black premised his article on
the concept that "a Judge's judiclal work fs ... influenced and
formed by his whole life view, by his economic and political

comprehensions, and by his sense, sharp or vague of Where justice
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lies in respect of the great questions of his time,* Professor
Black concluded,

[Tlhere is just no reason at all for a
Senator's not voting, in regard to
confirmation of a Supreme Court nominee, on
the basis of a full and unrestricted review,
not embarrassed by any presumption, of the
nominee's fitness for the office. In a world
that knows that a man's social philosophy
shapes his Judiclal behavior, that philosophy
is a factor in his fitness., If it 18 a
philosophy the Senator thinks will make a
Judge whose service on the Bench will hurt
the country, then the Senator can do right
only be treating this judgment of his,
unencumbered by deference to the President's
as a satisfactory basis in itself for a
negative vote, J have as yet seen nothing
textual, nothing structural, nothing
prudential, nothing historical, that tells
agailnst this view.

In 1971, & legal wemorandum was prepared by law professors

Payl Brest, Thomas C. Grey and Arnold M. Paul on the Senate's
proper role in considering Supreme Court nominees. The
professors reached two general conclusions upon review of the
hiatorical precedent:

1., There has never been & time when a

nominee's social and political viewpoints

were nolt generally considered relevant to his

suitability for appointment to the Supreme

Court; and

2. Those Senators who have urged considering

and have considered a nominee's substantive

views come from no one political camp: they

span the range from Whig to Democrat,

Republican to Progressive, liberal to

oonservative.
In ¢onclusion they offered a well-defined astandard to be invoked

by the Senate:
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[T]lbe Senate should consider whether a
nominee for the Supreme Court has a clear and
denonstrated commitment to basic
constitutional values. The Supreme Court has
the ultimate responsibility of protecting ocur
consatitutional system of government.
Underlying this ayastem are certain
fundamental values, which however changing in
scope and meaning for different historical
periods, have remained paramount., Among the
most basie of these are the rule of law, the
protection of individual libertlies againsat
arbitrary governmental action, and the
equality of man.

Reasonable men, committed to these values,
will of course differ as to their scope and
as to the proper means of implementing then.
This suggests that a Senator should not vote
against a nominee because of bare
disagreement with him on onhe or two narrow
issues, But where a Senator believes that a
nominee's views, as revealed by his past and
present statements and actions, depart
fundamentally from what the Senator seeg as
basiec constitutional values, it is his
constitutional responsibility te vote against
confirmation on that ground alone.

More recently in God Seve This Honorable Court, Professor

Tribe aprgued that the Senate is constitutionally entitled and
obligated to make it= owp independent judgment about whether
confirmation of a Supreme Court nominee would be in the beat
interest of the country:

Some constitutional landmarks are so crucial
to our sense of what America is all about
that their dismantling should be considered
off-limite, and candidates who would be at
all likely to upend them should therefore be
considered unfit,

Such outer boundaries exist on both ends of
the traditional political spectrum, and may
appropriately look e bit different to each
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senber of the Senate. On some boundaries,
though, all should be able to agree.

Tribe included within those boundaries support for the Supreme

Court's decisafon in Brown v. Board of Education, the

incorporation doctrine, and the principle of "one person, one
vote,®
Profeasor Tribe alse noted lines of inquiry that would be
improper: "Litmus tests that seek out a candidate's unsawerving
commitment to uphclding or reversing 2 particular legal precedent
are simply not an mcceptable part of the appointment process,™ |
In summary, Tribe atated:

Both branches owe a duty to the pation to
satisfy themselves that & Supreme Court
appointee's scale of constitutional values,
on the full range of queations likely to come
to the Court in the foreseecable future,
represents a principled version of the value
aystem envisioned by the Conatitution.

It ia by now obvious that Senators cannot
intelligently fulfill their constitutional
role in the appcintment process witheut
knowing where Supreme Court nominees stand on
important precedents and issues. Probing
questions must be asked, and responsive
answers must be given.

In a review of Professor Tribe's book, Duke University law
professor Walter Dellinger offered yet another view:

In deciding whether to consent to a Supreme
Court nominee's appointment, a senator
certainly ought to probe for evidence of
intelligence, integrity and open-windedness -
- a willingness to be persuaded by cogent
argument., Whether a senator will also take
philosophy into ac¢ccount should depend to a
large degree upon whether the preaident has
done 8o in making the nomination.
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Many constitutional scholars, including Professor Dellinger,
have argued that consideration of whether the balance of the
Court will shift is alsc a valid consideration and one documented
throughout history. According to Professor Dellinger,

[W]hen a president does attempt to direct the
Court's future course by submitting a nominee
known to be committed to a particular
philosephy, it should be a completely
sufficient basis for & senatorts negative
vote that the nominee's philosophy is one the
senator believes would be bad for the
country. In making this judgment, a senator
should conaider the present compoaitionm of
the Court, and how this appointment would
affeot the Court's overall balance and
diversity. (The New Republic, December 16,
1985, p. 41.)

The debates at the Constitutional Conventlon and the Federalist
Papers confirm that one of the Senate's fundamental functions ip
confirming judicial nominees is to prevent partisan, idecological
court packing by a President determined on remsking the Supreme
Court tc mirror his viewa. Candidates who represent a drastie
shift in the Court's equilibrium to one extretie are worthy of
rejection if a Senator believes the shift would be harmful to the
nation. Each Senator has the cbligation to consider a nominee in
the context of the President's past nominations and intentions on
future nominations to fully weigh considerations of balance on
the Court.

There is no tradition of Bepators refraining from taking
into conaideration a large range of factors during the

confirmation process to fulfill their duty of "advise and
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consent®, To claim otherwise 18 to reject the lesscons of

history.

CONSTITUTIONAL HISTORY OF ADVISE AND CONSENT

The intent of the Framers was clearly that the Senate should
play an active, independent role in evaluating the Supreme Court
neminees, Early in its deliberations, the Convention voted to
lodge exclusive power for the appointment of the judiciary in the
Senate. Attempts to confer this power on the President or to
diminish the role of the Senate were soundly defeated.

Only towards the conclusion of the Conventicn did the
Framers belatedly agree to a2 co~equal role for the Chiefl
Executive in the judicial appointments process. Governor Morris
described the Senate's role in the Convention's final plans as
the power "to appoint judges nominated to them by the FPresident.*

The debate over ratification of the Constitution, as

described in The Federalist Papers reinforcea an sctive Senate

role in the appointment of Supreme Court juatices,

THE CONSTITUTIONAL CONVENTICON
The proceedings of the Constitutional Convention document
the Framers' intention to confer on the Senate an active role in

the selection of Supreme Court justices,
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The first plen, introduced on May 29, 1787, that recommended
& mechanism for appointing Justices provided that "a National
Judicfary be established...tc be chosen by the National
Legislature.” The "Virginia plan®™ was amended by June 19 to give
the Senate the power of appointment, and the provision remained
in the draft version of the Conatitution throughout most of the
Convention.

Arguments during the Convention centered on two
alternatives: one in which the power of appointment would rest
with the Senate, and another in which the power of appointment
would rest with the Executive,

The delegates arguing in favor of Senate appointment feared
excessive power in the Executive, saying that appointment by the
Executive was a "dangerous prerogative® because it might "even
give him [the Executive) an influence over the Judiciary
department itaelf.® Furthermore, they were concerned that
control of appointment would be ®leaning too much toward
Monarchy."®

Delegates also believed that the legislature, "being taken
from all the States™ would be "best inforwed of characters and
most capable of making a fit cholice." It was argued that the
Senate *would be composed of men nearly egual to the Executive,
and would of course have on the whole more wisdom, They would

bring into their deliberations a more diffusive knowledge of
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charactera, It would be less easy for candidates to intrigue
with them, than with the Executive Magistrate.®

Proponents for executive appointment argued that it would be
advantageous to place the responsibility for appointment in one
person and that the President be better informed about the
qualifications of potential memhers of the Judlciary.

The debatea over the method of appointment of federal judges
continued throughout the Convention. Alexander Hamilton argued
for a co-equal role for the Senate and Fresident and introduced
his resolution on June §, 1787. James Madisor also veiced his
concern over ampowering the appointment power exclusively in
either the Senate or the Executive. 0On the one hand, Madison
sald he disliked placing control in the Legislature because It
would be too large a body to make appointments., He also belleved
it would be dangerous to give the Executive sole power. He
eoncluded, however, that he would rather give the power to the
Senate, because they would be *sufficiently stable and
independent to follow thelr deliberate Judgments.® By June 19,
the Convention approved a motion that the Justices be "appelnted
by the second branch of the Kational Legislature,?

The issue was raised again on July 18, when a motion was
made referring the appointment of judges to the Executive. This
motion failed, 6-2. Another motion, that ®judges be ovominated
and appointed by the Executive by and with the advice and consent

of the Second branch"™ was also rejected.




656

1%

On July 21, James Madison offered a motion that the
Executive nominate Judges. The nomination would stand unless
disapproved by 2/3 of the Senate, After objections were raised
over the 2/3 requirement, Madi=on amended his motion to "the
Executive should nominate, and such nominations should become
eppointwments unless disagreed to by the Senate.™ The motion
failed, 6-3. The Convention then proceeded on a 6-3 vote to
retaln the c¢lause "as it stands by which the Judges are to be
appointed by the Second branch,® effectively defeating a passive
role for the Senate.

The provision was included in the August 6 draft reported by
the Committee on Detaill and was later referred to the Committee
of Eleven, where the present compromise of co-egual roles for the
Senate and President waz achieved. On September T, the
Convention adopted the compromise version unanimously.

The compromise underscores the intent of the Framers to give
the Senate an active role in the appointment process, Its
unanipous adoption indicates that the supporters of exclusive
Senate appointment powers Wwere oconvinced of an equal role for the

Senate with the President under the compromise.

FEDERALIST PAPERS
Although the debate over ratification of the Constitution
does not provide muech detail on the appointment of the Judiciary,

The Federalist Papers argue for an active Senate role in the
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process. The Federalist Papers 76 and 77 written by Alexander

Hamilton, an advocate of 2 powerful Executive, addressed
appointment to the judicliary and confirmed that the co-equal role
for the Senate and Chief Executive would have a salutary effect
on the quality of judicia)l appointments,

In Federalist 76, Hamilton argued that the Sepnate would be &
check on favoritism by the President and would provide stability:

It would be an excellent check upon a spirit
of favoritism ip the President, and would
tend greatly to prevent the appeintment of
unfit characters from State prejudice, from
family connection, from personal attachment,
or frow a view to popularity, And, in
addition to this, it would be an efficacious
source of stability in the administration.

It will readily be comprehended that a man
who had himself the sole disposition of
offices would be governed much wmore by his
private inclination and interests than when
he was bound to submit the propriety of his
cholce to the discussion and determination of
a different and independent body, and that
body and entire branch of the legislature,
The possibility of rejestion would be a
strong motive to care im proposing. The
danger to his own reputation, and, in the
case of an elective magistrate, to his
political existence, from betraying a spirit
of favoritism or an unbecoming pursuit of
popularity to the observation of a body whose
opinion would have great welght in forming
that of the public could bot fall to operate
a2 a barrier to the one and to the other. He
would be both ashamed and afraid to bring
forward, for the most distinguished or
lucrative stations, candidates who had no
other merit than that of coming from the same
State to which he particularly belonged, or
of being in some way or other personally
allied to him, or of possessing the necessary
ipaignificance and pliancy tco render them the
obsequious instrusments of his pleasure.”
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In Federalist Paper 77, Hamilton answered the allegation
that the Senate might have undue influence over the President:
"If by influencing the President be meant restraining him, this
1z preciasely what must have been intended.”

Also, in number 77, Hamilton said the.Senate Wwould check any
excenssive Exeoutive power: *"In the only instance in which the
abuse of the executive authority was materially to be feared, the
Chief Maglatrate of the United States, wounld, by that plan, be
subjected to the control of a bratch of the legislative body."®

The Framers clearly intended to give the Senate the
authority and responsibility to play an active, independent role

in the "advice and consent® process.

THE SENATE ROLE IN PREVIOUS CONFIRMATIONS

Throughout its history, the Sepate has played the active,
independent role envisioned by the Framers, Indeed, the Senate
has refused to confira nearly one cut of every four nominations
submitted for its *advice and consent.® The Senate's reasons for
refusing confirmation have ranged from couwpetence and temperament
to constitutional philesephy and politiocal views. The historical
record clearly shows that the nominees' sccial and constitutional
viewpoints have teen considered relevant to Senate review for
appointment to the Supreme Court. Furthermore, these issues, &s
legitimate concerns in the confirmation process, have been raised

by Senators whose views span the political spectrum., The process
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has never been limited to questions of mere competence and
ethical behavior.

ks early as the second term of George Washington's
administration, the Senate rejected the nomination of John
Rutledge t¢ be Chief Justice because he violently attacked the
Jay Treaty which was strongly supported by the Federalists.
President Madison's nomination of Alexandepr Wolcott was rejected
by the Senate because a majJority of the Senate believed that he
lacked the necessary legal qualifications for a Supreme Court
Justice. During the 19th century, only four nominations were
rejected for reasons relating to qualification, whereas 17 were
rejected for political or philosophical reascons,

In 1930, President Hoover's nomination of Jochn Parker was
relected by a Republi¢an Senate because of his inflammatory
raclial statements and discredited economic views. Many Senators
also were concerned that his appointment couwld tip the balance on
the Court, making it "reactionary."™

In recent history, Abe Fortas'! nomination was withdrawn
after a storay Senate debate. Thirty-two Senators addressed the
question of the nominee's political and constitutional views.
Senator Thurmond, for eéxample, argued during the Fortas debate
that "the Senate must necessarily be concerned with the views of
the prospective Justices or Chief Justices as they relate to
broad issues confronting the American people, and role of the

Court in dealing with these issues.®
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Two of President Nixon's nominees were turned back by the
Senate, Although alleged ethical improprieties were central to
the Haynsworth debate, the nominee's views on labor law and race
relations also figured prominently. 8. Harrold Carswell, in
addition to being considered unqualified, was rejected because of
hls lack of commitment to equal justice and racial insensitivity.

As even a cursory review of the historical record makes
¢lear, the Senate, in applying its constitutional mandate to
"advise and c¢onsent," has always acted on a broader e¢riteria than
Just academic and professional credentials. The Senate's
approach has been comprehensive, not restricted and perfunctory.

Because the Constitution offers no standards for Senate
review, Senators historically have voted according to what they
believed, in their independent Jjudgment, to be in the best
interests of the country. In so doing, they have considered the
social, economice, political and judieial views of a nominee --
the very questions considered by the Chief Executive in
reconmending a judicial nominee, The Senate has also weighed the
nominees in the context of a President's other appointments to

the Supreme Court to ensure philosophical balance on the Court.

THE PERSPECTIVES OF POLICYMAEKERS
During the past twenty yvears, the Sepate has deliberated on
eight nominations to the Supreme Court, one being the elevation

of a sitting Juatice to the post of Chief Justice. Five of those
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nominees were confirmed., During the course of debate and in
related comment, the role of the Senate was explored in ways that
may be uwseful to the Senate's current consideration.
During the 1968 debate on the elevation of Justice Abe
Fortas to be Chlef Justfice, Senator Thurmond aummarized the
appropriateness of careful scrutiny by the Senate:

Mr. President, the Senate faces an historic
and momentous decizion in the question of
whether or not to recommend the confirwmation
of the nomination of Justice Abe Fortas to be
Chief Justioce of the United States, We must
each be cognizant of the consequences which
are likely to flow from the amction we take on
this appointment, If the nomination is=
confirmed, we may well be effecting the
policy of the Supreme Court for 20 years or
mwore. Supreme Court Justices are not elected
every 2 years -- or every 4 or 6 years. The
Supreme Court iz not responsive to the
democratle process. Ib is, essentially, the
moat undemecratic institution in our systes
of government.

++++.Even the most casual student of the
Supreme Court must admit that the decisions
of the Court affect the lives of Americans in
most fundamental ways -- certainly as
fundamentally as the decisions reached by
¥embers of Congress or by the President, all
of whom are elected by the people., When the
Supreme Court makes such decisions we are
perilously close to government without the
consent of the governed.

Therefore, it is my contention that the power
of the Senate to advise and consent to this
appointment shcould be exercised fully. To
contend that we must merely satisfy ourselves
that Justice Fortes is a good lawyer and a
man of good character is t¢ hold to a very
narrow view of the role of the Senate, a view
which neither the Constitutlion itself nor
history and precedent have prescribed. It
further serves the end of removing the
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Supreme Court even further away from the
democratic proceas and our system of checks
and balances. For these reasons, I belisve a
#woat thorough consideration of thia
appointment ia completely Justified.

During the same debate, Senator Ernest Hollings called for an
exapination of the nomlnee's philosophy:

The quesation before us today is not cone of
Fortas' ability as a Judge or an attorney,
for he ie obviously a talented omne...it is =&
question of the philosophy of the prospective
Chlef Justice and the philosophy of the body
he asplres to lead. Let's make no mistake
about it; the two are inextricably bound.

Senator Sam Ervin was an active participant in the Fortas battle.
In a statement for the Judiclary Coamittee Report on the Fortas
nomination, he wrote:

The Senate's role in the selection of a

Supreme Court Justice is plainly equal to

that of the President and it is the Senate's

constitutional duty to ascertalin whether a

Supreme Court nominee is qualified in every

sense of the word.

The adviae and consent power ias not limited

to academic training, experience and

character but extends to the broader question

of the nominee's judieial philosophy whiech

includes his willingness to subject himself

to restraint inherent ip the judiecial

process,

Senator Ervin had enunciated these principles before.
During the confirmation hearings of Justice Potter Stewart, in
1959, he questioned "why the Constitution was so foolish as to
suggest that the nominee for the Supreme Court ought to be
confirmed by the Senate® if the Senate was "not to be permitted

to find out what [the nominee's] attitude is toward the
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Constitution, or what his philosophy is."® "Just give [the
Executive]l absolute power in the first place,"™ he concluded.

Senator Faonin relied on a memo by William Rehnquist, then a2
private attorney, to defend ideological serutiny of the nominee
during the Fortas battle, Mr, Rehnquist's first published
remarks on the confirmation process appeared in a 1959 article
for the Harvard Law Record:

The Supreme Court, in interpreting the
constitution, is the highest authority in the
land, HNor is the law of the constitution
just "there," wailting to be applied in the
same sense that an inferior court may mateh
precedents. There are those who bemoan the
absence of stare decisis In constitutional
law, but of its absence there can be no
doubt, And it is no accident that the
provisions of the Constitution which have
been most productive of judicial law-making -
the "due process of law" and "equal
protection of the laws* c¢lauses --- are about
the vaguest and most general of any in the
instrument....

It is high time that those oritical of the
present Court recognize with the late Charles
Evans Hughes that for one hundred seventy-
five years the constitution bas been what the
Jjudges say 1t is. If greater judiclal self-
restraint 1s desired, or a different
interpretation of the phrases "due process of
law"™ or "¢qual protection of the lawa®, then
wen sympathetic to such desires must sit upon
the high court, The only way for the Senate
to learn of these sympathies is to "inquire
of men on their way to the Supreme Court
something of their views on these qQuestiona,®

Justice Rehnquist also commented on the Senate's role in a 1975
law review article, entitled "Political Battles for Judicial

Independence®: “Those on their way to the Supreme Court may be
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judged by broader standards than mersly moeral prectitude and legal
learning."

During the Sepate's deliberations over the nomination of G.
Harrold Carswell to the Supreme Court, President Richard Nixon
wrote to the Se¢nate attempting to defime the Senate*s rols in the
narrowest way possible:

What is centrally at issue in this nomination
is the constitutional responsibility of the
President to appoint members of the Court --
and whether this responsibility can be
frustrated by those who wish to substitute
their own philosophy or their own subjective
judgment for that of the one person entrusted
by the Constitution with the power of
appeointment. The guestion arises whether I,
as President of the United States, shall be
accorded the same right of cholce in naming
Supreme Court Justices which as been freely
accorded to ny predecessors of both parties.

I respect the right of any Senator to differ
with my selection., It would be extraordinary
if the President and 100 Senators were to
agree unanimously as to any nominee. The
fact remains, under the Constitution it is
the duty of the President to appoint and of
the Senate to advise and comsent. But if the
Senate attempts to substitute its judgment a»
to who should be appointed the traditional
constituticonal balance is in Jecopardy and the
duty of the President under the Constitution
impaired,

For this reason, the current debate
transcends the wisdom of this or any other
appointament. If the charges against Judge
Carswell were supportable, the isaue would be
wholly different., But if, as I belleve the
charges are baseless, what is at stake Is the
preservation of the traditiconal
constitutional relationships of the Fresident
and the Congress,
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President Nixon's interpretation was soundly rejected by the
Senate when 1t voted agaipst the Carswell nomination,

One of the strongest advocates of an equal role for the
Senate in the confirmation process waas selected to oversee the
Judicial selection process at the Justice Department under
Attorney General Edwin Meese and performed that functiom until
several montha ago. In 1983, Grover Rees, then an assistant
professor of law at the University of Texas, wrote:

[Tlhe Constitution suggests no distinetion
between the criteria the President should use
to “nominate' judges and those the Senate
should use in exercising its “advice and
consent' function....Both the diction and the
sentence structure suggest a process of
proposal and disposal rather than a
unilateral decision subject to Senate veto
only in extraordinary cases....

The most obvious reading of the provision for
appointment of Justices is that nobody ahould
be appeinted to the Court unless the
President and a majority of the Senators
btelieve he would be a good Juatice.
("Questions for Supreme Court Nominees at
Confirmation Hearings: Excluding the
Conatitution,”™ 17 Georgia Law Review 913,
(1983).)

In an article in which he argued that the Senate should
scrutinize the ideology of Supreme Court nominees, Mr. Rees
concluded,

Whether one accepts a constructionist or a

nonconstructionist model of judicial review,

a prospective judge's views on conastitutional

questions ought to be regarded by the
President and the Senate as relevant to that
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prospect's qualification for judicial
of fice,...

Since the responsibility of Senators to
choose good Supreme Court Justices is just as
great as that of the President, and since
nominees' opiniona on constitutional
questions are relevant to their
qualification, the practice of nominees'
refusing to answer such guestions should be
changed.

In an earlier memo prepared by Rees while serving on the staff of
the Senate Subcommittee on Separation of Powers, he argued:
If a Senator may legitimately vote to confirm
or reject a nominee because of the nominee's
positions on gquestions of constitutional law
or related questions of social and economic
policy --~ and especislly if, as Black and
Rehnquist suggest, a Senator may have a duty
to base his vote at least partly on the
noninee's views --- then the Senator ocught to
have =ome way of ascertaining what thesze
views are,

These statements reflect the view that, although it is the
President's prerogative to make appointments that will shape the
court acoeording to his philosophy, it is the Senate's
responsitility to reject those nominations it does not consider

to be in the best interests of the country.

NATIONAL ATTITUDES REGARDING THE SENATE'S ROLE

Suppert for an independent Judgment by the Senate was
recently confirmed in a recent survey of the Anerican elsctorate
on this and related issues. People For The Ameprican Way
recently comnissioned a poll to determine public attitudes toward

the American Judicial system, the standards the public wants
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applied in the selection of federal judges and the role the

Senate ought to play in the confirmation process. The survey was
conducted earlier this month by Peter D. Hart Research Associates
among a representative sample of the American electorate.

The survey and a complete analysis of the reaults are
appended to the testimony. Yowever, we would like to highlight
the key findings, particularly as they relate to the
considerations of this committee in reviewing Jjudiecial
neminations.

¥hile the poll results revealed overwhelming approval of
President Reagan - a 73% faverable rating - B6% of the
respondents say it is very or quite important for the Senate to
play an active role in reviewing nominees for federal judgeships.
Only 18% believe the Senate should go along with the President's
¢holce, if the nominee is honest and competent, It is
unmistakably clear that American voters want the Senate to be an
equal partner with the President in forming the third branch of
government.

In deseribing the prole of the Senate, the voters stressed
active participation and independence, By a margin of 78% to
164, they endorsed the position that "it is important for the
Senate to make sure that Judges on the Supreme Court represent a
balanced point of view," rejecting the position that the "Senate
should let a President put whomever he wants on the Suprene

Court, so long as the person is honest and competent.®

65-953 0 - 87 - 22
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Voters surveyed were asked to 6hooae factors that would be
valid grounds for opposition to a prestdent's nominee. 33%
indicated that statements demonstrating racial prejudice should
be disqualifying; cheabing in law school (79%); the American Bar
Association finding that qualifications are only the bare minimum
(68%); conviction for drunk driving {59%); and a commitment to
repealing the Supreme Court declsion that protects a woman's
right to choice on abortion (57%).

When asked to assign priorities among a series of qualities
Judicial candidates should poasess, TUf stressed being a *fair
and open-minded person who avoids personal prejudice*; T1%
stresaed "having a spotless record of honeaty and personal
integrity" and 63% placed a very high priority on "having a
strong commitment to ensuring that women and mincorities have
equal rights under the law.®

By contrast, voters put the lowest priority on ideoclogical
considerations., Only 18%, for example, put a high degree of
importance on "having a very conservative philosophy on issues®
and only t10% atressed the importance of "having & very liberal
philosophy.™ Furthermore, only 22% think that "taking a strong
‘pro=life? position in opposition to legalized abortion®™ should
be & high priority.

In short, this sampling of the American electorate in 1986
validates the 200-year-old tradition of the Senate in discharging

its responsibility for an independent judgment, as mandated by
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the Constitution. The survey lndicates that the American people,
by overwhelming margins, endorse a thorough and independent
evaluation of judieial nominees that puts stress op fairneas,
open-mindedness and a commitment to equal rights., Further, the
electorate supports the position that the Senate, through its
advise and consent responsibilities, must ensure that justices on

the Supreme Court represent & "balanced point of view.™

CONCLUSION

In considering the nomination of William Rehnquist to be
Chief Justice, the Senate has a constitutional obligation teo
reaffirm its historic mandate to render an independent judgment,
after a thorough review of the nominee's record, as to whether
the nomination 1s 1n cur nation's best interest. The Senate must
be able to assure the American people that Justice Rehnquist is
compitted to equal justice under the law and committed to
protecting the cherished conastitutional liberties guaranteed by
the Bill of Rights. For the Senate to fail to do so would

dishonor the Conatitution and be a disservice to the nation,
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Introduction

This report presents the findings of a survey conducted by Peter D, Hart
Research Associates, Inc., among a representative sample of the American
electorate.

Between July 10 and July 14, 1986, Hart Research conducted telephone
interviews with 1,000 adults who report that they regularly vote in federal
and state elections. Individual {nterviews lasted an average of 25
minutes.

Respondents were selected by scientific random sampl ing techniques and
the use of a random-digit dialing system. With a sample of this size, the
statistical margin of error at the 95% confidence level is plus or minus
3%.

This survey was commissioned by People for the American Way. The
research was sypervised by Geoffrey D. Garin, President of Hart Research.

This report conforms with the disclosure standards of the American
Association of Pubiic Opinion Research and the Matfonal Council on. Public
Polis.
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Famitfarity with the Judiclary

¢ Three-fifths of all Amerfcans feel they are gererally famflfar with
the workings of the U.S. Supreme Court. Overall, 59% report that
they know a ot (21%) or some (38%) about the Supreme Court; 26% say

- they know fust a 1{ttle about the Court, and 15% say they know hardly
anything about 1t, When asked about their familfarity with the
entire federal court system, S1% say they know a Jot or some about
i1t, while 328 know just 2 1ittle or hardly anything about 1t. The
Supreme Court ranks somewhat below the U.S. Congress 1n voter
familiarity; 67% say they know a 1ot or some about the Congress.

¢ Large majorities of the electorate indicate famfliarity with specific
facts about the court system. For example, 80% say they know that
there are nine judges on the Supreme Court. Seventy-eight percent
say they know that a presidential nominee to the federal courts must
be approved by a majority vote of the U.S. Senate. Seventyreight
percent say they know that federal court judgeships are 1ifetime
appointments.

¢ Despite his recent nomfnation as chief justice of the Supreme Court,
substantive familtarity with Will1am Rehnquist 1s a distinctly
minority phenomenon among the electorate.- Sandra Day 0'Connor is
scmewhat more widely known,

--Just 30% of the voters say they are familiar with William Rehnquist
and know something about him, another 268% say they just know his
name, and 42% are unfamiifar with his name. Among those with an
- opinion of Justice Rehaquist, 12% are mainly favorable, 10% are
neutral, and 5% are mafnly unfavorable.

==Sixty percent of the voters say they know something about Sandra
Day O'Connor, 20% say they just know her name, and 20% say they are
unfamiiiar with her name, Among those who report an fimpression of
her, 39% are mainly favorable, 16% are neutral, and 3% are mainly
unfavorable.

--Three-fifths of all voters say they know something about Edwin
Meese, and 28% say they just know his name; 128 report they are
uonfamiliar with Mr. Meese's name, Among those with an opinfon, 16%
are mainly favorable toward the Attorney General, 23% are neutral,
and 16% are mafnly unfavorable.
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Criteria for Court Appoiniments

e From among twelve cons{derations, voters place the highest priority
on three qualities in the selection of federal judges:

--Seventy-four percent stress the importance of "being a fair and
cpen-minded person who avofds personal prefjudice.®

--Seventy-one percent assign the highest rating to “having a spotless
record of honesty and personal integrity." .

-=S5{xty-three percent place very high pricrity on "having a strong
commitment to ensuring that women and minorities have equal rights
under the law."®

¢ Thres other factors are rated as highly important by a near majority
of the electorate: "having a distinguished record of experience as a
lawyer® (46%), "having a distinguished record of service in other
Judictal positions® (45%), and "taking a strong ‘'law and order'
approach on issues 1nvolving 1aw enforcement® (45%).

¢ Of the twelve considerations presented to them voters put the lowest
priority on ideclogical considerations, Just 18%, for example, place
a high degree of importance on "having a very conservative philosophy
on 1ssues,™ and only 10% stress the importance of “having & very
liberal philosophy."

e Just 22% think that "taking a strong ‘'pro-l1ife' position in
opposition to Tegalized abortion™ should be a priority consideration
in the selection of federal judges.
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The Senate's Role in Judicia) Appointments

¢ The vast majority of voters consistently express support for the
ideas that the Senate should play an active role in reviewing a
Judictal nominee and that 1t should make an independent decision

© about whether a president's nominee 1s in the best interests of the
country.

~=Eighty-six percent say it is very or quite fmportant for the Senate
to play an active role In reviewing a president's selectfon for a
federal judgeship, including 69% who feel this is very important.

--When given a choice, 75% say the Senate should make an independent
decision about whether the president's selection s in the country's
best fnterests, while only 18% say the Senate should go along with
the president's cho

-=By a margin of 78% to 16%, voters endorse the position that "{t 1s
impertant for the Senate to make sure that judges on the Supreme
Court represent a balanced pofnt of view™ over the position that "the
Senate should let a president put whomever he wants on the Supreme
L—@th. so long as the person is honest and competent.™

=-=Seventy-eight percent of all voters agree with the idea that "under
our system of checks and balances, it would be wrong to give a
president too much power to impose his philosophy on the Supreme
Court.®

o Voters were asked whether each of ten factors would be a valid reason
for the Senate to oppose a president's selection for a federal
Judgeship. Majorities say seven factors would be valid reasons for
Senate opposition:

=="The person has made statements about black people that indicate he
is prejudiced against them™ (83%);

=="The person had been caught cheating in law school™ (79%);

=-="The American Bar Association has said the person's qualifications
are only the bare minimum" (68%);

-="The person has been a supporter of the Socialist Party" (67%);
-="The person has been a supporter of the John Birch Society" (62%);
=="The person has been convicted of drunk driving®™ (59%);

=="The person is committed to repealing the Supreme Court decision
that protects a waman's right to choice on abortfon™ (57%).
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e Fully 74% of all voters say they support the Supreme Court decision
that "eaves the chofce on abortion mainly up to a woman and her
doctor, without government interference," while 20% fesl this
decision should be reversed. Clear majorities among virtually all
demegraphic subgroups support the decision--ranging from 85% among
non=-fundamental {st Protestants, 80% among voters in white-collar
householdss and 80% among college-educated voters, to 59% among
borm-again Protestants, 68% among Cathol ics, 68% among voters with no
education beyond high school, and 69% among blue collar workers.

¢ By an overwhelming margin of 77% to 14%, voters believe 1t is a bad
idea for a president tc "consider only people who believe govermment
should be able to restrict a woman's right to choice on abortion® in
making federal court appointments. This includes a 60% majority of
the electorate who sirongly feel that this is a bad 1dea. Opposition
is the rule throughout the range of subgroups--including Republicans
{by 71% to 16%) and co. -rvatives {by 68% to 20%).
belfeve the Supreme Court's abortionm decision should bg reversed says
by a margin of 59% to 31%. that 1t would be wrong to make this

i
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¢ When asked about the Supreme Court decisfon that “requires police to
inform suspects of their rights, including the right to have a lawyer
present when being questioned by the police," 86% say they support
this decision and 9% say the decision should be reversed.

e By 71% to 17%, voters say they support the Court decisions that
"require the government to maintain a strict separation of church and
state,” At the same time, however, voters say by §2% to 37% that
they favor reversing the decision that "bans officially organized
group prayer tn the public scheools."

e By 46% to 36%, voters support the decisfons that "permit employers to
use affirmative action hiring goals for minorities and wamen, to make
up for past discrimination.”™

# Ninety-six percent of all wvoters agree that "state and local
governments should be required to abide by the Bill of Rights."

e By 53% to 38%, voters gppose the assertion that Attorney General
Mezese "is going the right thing by using the power of his office to
put pressure on stores to stop selling Playboy and Penthouse."

e By 76% to 17%, voters concur that “the Supreme Court should consider
changing times and modern realities in applying the principles of the
Constitution." By 57% to 34%, voters reject the assertion that "the
Supreme Court should only consider the original 1intent of the
Founding Fathers when they wrote the Constitution 200 years ago."
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TABLES

A KEY TO THE SYMBOLS USED IN THESE TABLES

Multiple responses accepted; totals may be greater than 100%.
Percentages calculated only on the basis of those respondants
who expressed an opinion; “not sure” responses excluded

from calculations. :

Basa too small to be stat1st1cally'reliahle.

Base too small to be statistically analyzed,

Volunteered response.

Not applicable.



677

0.4a.
INDICATIONS OF HOW MUCH RESPONDENT KNOWS ABOUT
SELECTED BRANCHES OF GOVERNMENT
A Just A Hardly
Lot Some Little Anything
3 % F %
The 1.5. Congress 27 40 25 8
Respondent's state Tegislature 22 38 27 13
The U.S. Supreme Court 21 38 26 15
Respondent's state and local courts 22 35 30 13

The federal court system 15 36 k¥4 17
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Q-4a. 12

INDICATIONS OF HOW MUCH RESPONOENT KNOWS ABOUT
THE U.S. SUPREME COURT AND THE FEDERAL COURT SYSTEM

- - U.5. Supreme Court 4 - - - Federal Courts - - -
Just A Just A .
Little/ Little/

A Lot/ Hardly Not A Lot/ Hardly Not
Some  Anything Sure [ Some Anything Sure
% % % T

H] |3

All Voters 59 a = 51 49 -
Republicans &6 34 - 58 41 1
Independents 52 47 1 49 51 -
Democrats 55 44 1 45 54 1
Age 18-24 60 40 - 53 A7 -
Age 25-34 58 42 - 52 48 -
Age 35-49 63 37 - 55 45 -
Age 50-64 . 60 40 - 51 49 -
Age 65 and over LY 47 1 45 53 2
Upper income white collar

workers 74 26 - 64 36 -
Lower income white collar

workers 67 33 - 56 43 1
Blue collar workers 43 52 - a2 58 -
Retirees 52 46 2 46 53 1
Callege graduates 77 23 - 68 3z -
Some college 62 37 1 52 47 1
High school or less 45 55 - 39 61 -
Whites 60 40 - 52 48 -

Blacks 49 §0 1 47 53 -
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Q.5.

INDICATIONS OF WHETHER RESPONDENT ALREADY KNEW SELECTED
FACTS ABOUT THE FEDERAL COURT SYSTEM

Already Had Hot
Knew Known Bafore
% %

There are nine Judges, or "justices,"” on the

Supreme Court 80 14
Once the president selects a person to serve on

the Supreme Court and other federal courts, the

selection must be approved by a majority vote -

of the United States Senate 8 21

Supreme Court judges and other federal judges
are appointed to 2 hifetime position on the
court 78 2z
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INOICATIONS OF WHETHER RESPONOENT ALREADY KNEW SELECTED
FACTS ABOUT THE FEDERAL COURT SYSTEM

There are nine judges, or "justices,” on the Supreme Court.

Proportion
0
Already

Knew

A1l Voters 80
Republicans 84
Independents B0
Democrats 17
Age 18-24 86

Age 25-34 75"
Age 35-49 . R4
Age 50-64 78
Age 65 and over 31
Upper income white collar workers 88
Lower income white collar workérs 81
Blue collar workers 76
Retirees 79
College graduates y3
Some college 33
High school or less 71
Whites 81
Blacks 74

{cont'd)
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T4
@.5. {cont'd)

IKCICATIONS OF WHETHER RESPONDERT ALREADY KNTW SELECTED
FACTS ABOUT THE FEDERAL COURT SYSTEM

Once the president selects a person to serve on the Supreme Court and other
federal courts, the selection must be approved by a majority vote of the
United States Senate.

Proportion
Who
Already

Knéw

F3

A1l Voters i}
Rzpublicans 79
Independents 76
Democrats 78
Age 18-24 72
Age 25-34 75
Age 35-49 79
Age S0-64 -
Age 65 and over a3
Upper income white collar workers 84
Lower income white collar workers 84
Blue collar workers . 70
Retirees 79
College graduates 87
Some ¢ollege 80
High school or less 70
Whites 78
Blacks 74

(cont'd)
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T4
{cont'd)

INDICATIONS OF WHETHER RESPONDENT ALREADY KNEW SELECTED
FACTS ABOUT THE FEDERAL COURT SYSTEM

Supreme Court judges and other federal judges are appointed to a lifetime
position on the court.

.

Proportion.
Who
Already

Knew

¥

A1l Voters 78
Republicans 84
Indeépendents 75
Democrats 74
Age 18-24 75.
Age 25-34 70
Age 35-49 80
Age 50-bd 79
Age 65 and over 84
Upper income white collar workers 93
Lower income white collar workers 81
Blue collar workers 66
Retirees - a0
College graduates 93
Some college 84
High school or less 63
Whites 81

Blacks 56



Q.3. L 15

FAMILJARITY WITH SELECTED PUBLIC FIGURES, AND ATTITUDES TOWARDS THOSE Vi
FIGURES AMONG RESPONDENTS WHO' ARE FAMILIAR WITH THEM e

Know Something About Publiic Figure

Mainly Just  Unfami-
Mainly Un= Not Know Viar
Fa:or- Neu- ngor- Sure Of The With
able tral gble Opinfon] Name Hame

4 H
Sandra Day 0'Connor 39 s 3 2| -2
Edwin Meese 16 23 16 s | 22 12

Willjam Rehnquist 12 10 5 3 28 42
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Q.3
FAMILIARITY WITH SANDRA DAY O'CONNOR, AND ATTITUDES TOWARG HER
AMONG RESPONDENTS WHO ARE FAMILIAR WITH HER
- = - Know Something About Her - -~ - -
Not
Main‘ly] uainlyb] Sure Of
Favorable Xeutral Unfavorable Opinion
% % -
Al Voters kil 16 3 2
Republicans 46 13 2 2
Independents 32 16 2 3
Democrats 36 18 4 2
Age 18-24 35 21 5 4
Age 25-34 38 15 4 1
Age 35-49 k] 15 3 2
Age 50-64 38 16 1 2
Age 65 and over 39 15 3 3
Upper income white
collar workers 85 15 q 3
Lower income white
collar workers 34 20 4 3
Blue collar workers 29 12 2 2
Retirees 42 13 3 1
College graduates 50 19 5 3
Some college 39 16 4 3
High school or less 31 13 2 1
Whites 40 16 3 2
Blacks 24 12 3 i

Just Unfa-
Know miliar
The Name With Mame

20 20
18 19
27 20
18 22
19 16
19 a3
20 21
24 19
18 22
13 10
19 20
29 26
18 23
11 12
17 23
29 24
19 20
30 30
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Q.3. 17

FAMILIARITY WITH EDWIK MEESE, AND ATTITUDES TOWARD HIM
AMONG RESPONDENTS WHO ARE FAMILIAR WITH HIM

- = - Know Something About Him - - - -

Not Just
Mainly Mainly  Sure Of | Know

Unfa~-
milfar

Favorable Neutral Unfavorable Opinion | The Name Hitthame
4 H %

All Voters 16 23 16 5 28
Republicans 28 24 8 3 25
Independents 10 28 16 5 30
Democrats 9 20 23 5 30
Age 18-24 13 19 13 2 29
Age 25-34 13 27 12 4 ] 33
Age 35-49 16 22 18 5 . 26
Age 50-64 16 23 19 5 27
Age 65 and over 19 25 16 [ 26
Upper income white

collar workers 23 29 19 5 18
Lower income white

collar workers . 16 28 16 4 26
Blue coliar workers 10 19 14 5 35
Retirees 14 24 18 3 k) |
College graduates 21 25 27 4 18
Some college 17 25 15 6 27
High schaol or less 11 21 9 4 36
Whites 17 24 15 4 29
Blacks 5 22 22 4 28

12

12
i1
13

24
11
13
10

8

10
17
10

10
19

1
19
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Q.3. T8

FAMILIARITY WITH WILLIAM REHNQUIST, AND ATTITUDES TOWARD HIM
AMONG RESPONDENTS WHO ARE FAMILIAR WITH HIM

= = = Know Something About Him - - - -

Not Just
Mafnly Mainly  Sure Of { Know

Unfa-
miliar

Favorable Neutral Unfavorable Opinion | The Name With Name
H 3 % H H

All Voters 12 10 5 3 28
Republicans 20 9 1 2 29
independents 7 1 4 5 30
Democrats 7 12 ] 3 26
Age 18-24 9 4 6 2 26
Age 25-34 10 9 4 3 24
Age 35-49 12 9 5 2 30
Age 50-64 12 12 5 . 4 3
Age 65 and over i4 11 4 4 28
Upper income white

collar workers 22 12 5 3 0
Lower income white

coltar workers 12 10 7 3 31
Biue collar workers 4 6 3 3 26
Retirees 13 12 6 3 25
College graduates 24 14 7 2 27
Some college 8 10 5 5 30
High school or less 5 ] 3 3 27
Whites 13 10 4 3 28

Blacks 2 5 6 1 a3

42

39
46
4

53
50
42
36
39

28

37
58
41

26
42
56

42
53
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Q.7. ™
RATINGS QF SELECTED CONSIDERATIONS FOR CHOOSING FEDERAL JUDGES @l
Very Not S0
Mean Important Important  (Not

Score 9-10 7-8 ] 1-4 Sure

Being a fair and open-minded
person who aveids personal
prejudice 3.9 74 19 3 4 (1}

Having a spotless record for
honesty and personal integrity 8.8 | 18 7 a -

Having a strong commitment to
ensuring that minorities and
women have equal rights under :
the law 8.5 63 24 9 4 (1)

Taking a strong "law-and-order®
approach on issues involving -
law enforcement B.1 45 39 12 4 (1)

Having a distinguished record of
service in other judicial
positions 7.9 45 34 16 5 (1)

Having a distinguished recard of
experience as a lawyer 7.8 46 31 16 7 (1)

Being rated as highly qualified
by the American Bar Association
and other lawyers' groups 7.5 33 42 18 7 (1)

Being a religious person who
believes in God 6.9 38 21 21 20 (1

Having & strong comnitment to the
principle of separation of
church and state 6.9 29 32 25 14 (2)

Having & very conservative
philosophy on issues 6.0 18 28 32 22 (3)

Taking a strong "pro-1ife" position
in opposition to legalized
abortion 5.3 22 16 22 40 (4)

Having a very libera) philosophy
on issues 5.2 10 20 37 33 (4.

1

Based on a ten-point scale on which a rating of "10" means the respondent thinks the
quality is very important f~r censidcratior in selecting federal judges and a rating
of "1" means it is not very important.




L]
65

61

7. 10
PROPORTIONS WHO SAY SELECTED CONSIDERATIONS ARE VERY [MPCRTANT N CHOOSING
FEDERAL JUDGES, WITH GROLUPS MOST AND LEAST LIKELY TQ SAYV VERY [MPORTANT 'l
N Proportion
Who Say Very|
Important Groups Most Likely To Say
{8-10) Very Important: T Groups Least Likely To Say Very Importamt:
Being a fair and open-minded k] Age 65 and over
person whe avoids personal fetirees
prejudice
Having a spotless record for o, Abave-average Age 15-24
honesty and personal . awarentss on courts 8¢ Below-average awargness on courts
inteqrity Republicans n Liberals
Conservatives 76 | Blacks
Age 50-64 1%
Urper income white
coilar workers %
Reagan voters 75
Having a $irong commnltment 63 Alacks 83 | Consfstently support presidential
te ensuring that minorities Mondale voters 71 | discretron
and women have equal rights Blye collar workers 70 Republicans
under the law Independents €8
Liberals L]
fetirees 68
Having a distinguished record 46 Blacks £4 College graduates
of experience 2s a lawyer Age 65 and over 63 Men
Homen 52 Consistently suppert presidential
Retiress &8l discretion
: h B
Upper ncome white collar workers
Kaving a distingurshed record 45 Above-average Below-average awareness on courts
of service 1n other judicial awareness on courts 55 Age 1B-24
positions College graduates %] fongistently support presidential
Upper {ncome white discretion
callar workers 51 Age 65 and over
West 51 | Sorn-again Protestants
Retirees
High schoel or less
Moderates
Taking a strong “law-and-order” 45 Conservatives 58 Mondale voters
approach of 135ues 1avelving Repubiicans S& | Liberals
Taw enforcement Comsistently support College graduates
presidential Lower nceme white collar workers
discretion 53 Democrats
Above-average Age 25-34
awareness on courts 51
Reagan voterg 51
Some college 50
Being a religious person whe ] Born-again Protestants 68 Coklege graduates
believes in God Blacks 63 Above=average awareness on courts
Age 65 and over 56 Upper income white collar workers
Retirees 54 Age 18-24
Below-average Age 25-34
awareress on courts $1 Literals
High schoal or less 50 | Catholics
{onservatives 49 | HNortheast
South 42 Protestants/not born-agatn
Homen 4

1 gased on 4 ten-point tcale on which a rating of “10” means the respandent thinks the quality is very important

(cont'd}

for consideration 1n selecting federal fudgez and a rating of "1" teans it 1% not very important.
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Q.7 Tio
{cont"d)
FROPORTIONS WHO SAY SELECTED COMSIDERATIONS ARE VERY IMPORTANT 1N CHOOSING
FEDERAL JUCGES, MITH GROUPS MOST AND LEAST EIKELY TO SAY VERY IMPORTANT 01
N Proportion
Who Say Very
Impgr:ant srnw? Most Likely To Say @ Iy To Soy ¥ A ot
{9-10} ery Important ; roups least Like ('] L1 rtant
T = 3| _— 4]
Being rated as highly qualified 33 Blacks 49 | Catholies
by the Amervican Bar Other Protestants/ Consistently support presidential
Association and other not born-sgain k-] discretien F4
Tawyers' groups Mixed/neutral on Senate role 28.
Having a strong commitment 29 West 37 Age 18-24 19
to the principle of Mondale voters 3% Below-average awareness on courts 24
separation of church Age S0-68 3%
and state Above-average
awareness on courts 36
Age €5 and over 34
Taking a stroag “pro-1ife” 2z High school or less 3 Protestants/mot born-again 14
position in opposition te Born-again Protestants 31 Hondale voters 15
legalized atortion Longistently support College graduates 15
presidential Above-average awareness on courts 17
discretion 30 | Liverals 1r
Age 65 and over 29
Conservatives 27
Having a very conservative 18 Blacks 32 | Above-average awareness on courts 10
philosophy on issues Consfstently sypport College graduates [T
presideatial Liberals 12
discretion X Upper income white collar workers 12
Age 65 and over 28 13
gorn-sgain Protestants 26 Age 5- 13
Below-average
awareness on courts 2§
Conservatives 25
High school or less 24
Maying a very liberal 10 Blacks 23 | College graduates
philosophy on issues Below-average Above-average awireness om coyrty 4
swareness on courts 17

1 Based on 4 ten-point scéle on which a rating of *10° means the respondent thinks the quality fs ury inportant
for consideration in selecting federal judges and a rating of *1° means 1t §5 not very important
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Q.103,b,115. 1

PERCEFTIONS OF HOK TMPORTANT 11 IS THAT THE SEMAIE TAKE AN ACTEVE
ROLE REVIEWING THE PRESIDENT"S FEDERAL JUDGESHIP APFOINTHENTS

Very Quite Just Sumeuh‘at Not Really

Important Important Important Important
1 3 *
A1l Voiers - £ 12 o 3
Republicans &0 22 13 4
independents - 6% 18 10 a
Democrats ] 12 H 2

PERCEPTIONS OF WHETHER THE SENATE SHOULD GO ALOHG WITH THE PRESIDENT'S FEDERAL
JUDGESHIP APPOINTMEHTS OR SHOULD MAXE AN TRDEPENDENT DECISION

Make Senate
Independent Shoutd Mot
Decasion Go Along Depends (VOL) Sure
% 13 3 F3
A1l Voters 15 18 5 2
Republicens 13 5 5 2z
Independents o0 12 5 4
Demoerats L] 15 a " 3

PERCEPTIONS OF HOW THE SENATE SHOULD DEAL WITH SUPREME COURT APPDINTMENTS

Posytion A: The Senate should Yet a president put whomever he wants on the Supreme Court, so long as the
person 15 honest and ¢ompatent,

Position B; It is important for the Senate to make sure that the jJudges on the Supreme (ourt represent
a balanced point of view

Positicn Posityon Some 0F Not.
A B Both {VOL Sure

k] £ % ¥

All Voters 18 75 Ll z
Republicans 25 89 L] 2
Independents " 12 82 & 1
Democrats 1 83 4 z
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Q.11a. Ti2

PERCEPTIQNS OF WHETHER SELECTED REASONS FOR SENATE OPPOSITION TO A
FEDERAL COURT APPOINTMENT ARE VALID

Not Depends
Valid  Valid  {VOL)

% % %

The person has made statements about black people

that indicate he is prejudiced against them 83 14 3
The person had been caught cheating in law schoal 79 18 3
The American Bar Association has said the person's

qualifications are only the bare minimum 68 28 4
The person has been a supporter of the Socialist

Party 67 29 4
The person has been a supporter of the John Birch

Society 62 32 6
The person has been convicted of drunk driving 59 32 9
The person is committed to repealing the -

Supreme {ourt decision that protects a woman's

right to choice on abortion 57 38 5
The person's philosophy tends to be very liberal,

rather than moderate 40 52 8
The person's philosophy tends to be very conserva-

tive, rather than moderate 35 56 9

The person's views and legal interpretations tend
to put him in a small minority among his fellow
Judges 30 63 7




Q.11a.

PROPORTIONS WHO SAY SELECTED REASDMS FOR SEMATE OPPOSETION TO A FEDERAL COURT APPOINTMENT

ARE _VALTD ANMO NOT VALID, WITH GROUPS MOST LIKELY FO TAKE EACH POSITION

Proportion
Who Say
Yalid
e -
The person has made statements :x]
about black people that indicate
he 15 prejudiced against them
The person had been caught cheating »
n Law school
The American Bar Assocration has 63
s31d the person's qualifications
are only the bare minite
The parson has been a supporter of 13
the Sociatist Party
The parson has been a supporter 62

of the John Birch Sociery

Sroups Most Likety To Sey Yalid

Liberats 89

Upper ncome white col'sr B3
workers

Lower income white collar 8y
workers

Hest 83
Mondale woters B3
West 87
Age 18-24 b4
Age 25-34 84
Age 18-24 78
Above-average awareness 75

on courts
Upper income white collar 7%
workers

Blacks 74
Mondale voters 74
College graduates bE]
Republrcans 7
Conservatives T

Upper 1ncome white collar 74
workers

Reagan voters i
West iz
Age 35-49 12

Upper 1ncome white collar n
workers

Lollege graduates 70

Hondale volers 70

Liberals 6%

West 68

Above-pverage awaraness &7
an courts

Lower ncony while collar 67
workers

Froportion

Whoy Say
Not Valid ,
Aoe e

14

28

4]

krd

Groups Most Likely To Say Not Vatid

Below-average awareness on az
courts
Age £5 end over 22
Retirees e
Blue collar workers 1%
Consistently support EL)
gresidantial discretion
Below-avarage awareness on k]
courts
Retirees u
Blacks L]
Mondale voters ‘40
Aga 85 and over 40
Age 18-24 r
Liberals ar
Retirees 3B
Dempcrats EL
Age 18-20 4%
Blue collar workers 41
Below-sverage awareness on 40
courts
Consistently suppert L]
presidential discration
High school or bess n
Conservatives »
Born-again Protestants 38
South 37
. (eont*d)

ElL

¢69



Q.1ta.

PROPORTEONS WHO SAY SELECTED REASONS FOR SEMATE OPPOS[TION TO A FEDERAL COURT APPOINTMENT
ARE VALID AND NOT VALID, WITH GROUPS MOST LIKELY T TAKE EACH POSLYiON

Proportion
Who Sa.
¥alig
2.0
The person has been convicted of 5%
drunk driving
The person 5 commitied to 5
repeal ing the Supreme Court
decysion that protects a woman's
right to choice on abortion
The person's philosophy tends to he 40
very liberal, rather than moderate
The parson‘s philesophy tends to s
be very conservetive, rather
Lhan moderate
The pevson's views and Jega) 0

interpratations tend to put
him w3 small minority among
his fellow judges

Groups Most Likely To Say Valid

Conservatrvas
Women

Belaw-average awarenats
on courts

High school or less

foe 65 and over

Born-again Protestants

Mondile voters

West

Liberals

Retirees

Protestagts/not born-again

Age 65 and aver ~

ketirees

Born-again Protestanrts

Conservatives

Ropubl 1cans

Mixedsneutral on
Senate role

South

Age 50-64

Blacks

Retirees
Blacks
Age 65 and over

n
High school ar lass
[

Age 65 and over

Retirees

Below-average amareness
an courts

Mixed/neutral on
Senate role

66
&6
65
65
64
64

41
35
35

Proportion
Who Say

Not valrd

—_—

g

38

63

Groups Most Likely o Say Not ¥alid

Men 20

AbOva-avErage Jwareness on 39
courts 3
Coll graduates 38
Catholics kL
Lonservatives 44
44
Republ 1¢ans 49
Age 15-49 43
Catholics 43
Liberals &6
Age 25-34 63
Consistently support 59
presidential discretion
ADOve-average awareness on 57
Courts
Hidwest 57
Consistently support 68
presydential discration .
Age 25-34 &6
Age 18-24 £5
Mea 6
Upper income white collar £
workers
Independents £2
College graduates &2
Age 18-24 0
Bliue collar workers 70
Northeast 69

{p.3w03)

(411

£69
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0.6. T14

INDICATIONS OF WHETHER RESPONDENT SUPPORTS OR WOULD
REVERSE SELECTED SUPREME COURT DECEISIONS

Some OF

Both/ Not Sure/
Support Reverse Depends (VOL)} No Opinion
% [ 3 %

The decision that requires the palice
to inform suspects of their rights,
including the right to have a lawyer
present when being questioned by
the police 86 9 k} 2

The decision that leaves the choice
on abortion mainly up to a woman
and her doctor, without government
interference 74 20 3 3

The decisions that require the govern- .

megnt t& maintain a strict separation

of chur¢h and state n 17 5 7
The decisions that permit employers

to use affirmative action hiring goals

for minorities and women to make up

for past discrimination 46 36 6 12

The decision that bans officially
organized group prayer in the
publi¢c schools 37 52 6 5
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Q.6. T1S

INDICATIONS OF WHETHER RESPONDENT SUPPORTS OR WOULD REVERSE
A SELECTED SUPREME COURT DECISTON

The decision that leaves the choice on abortion mainly up to a woman and her
doctor, without govermnment interference.

Some Of Not Sure/
Both/ No

Support Reverse Depends Opinior
% % % ¥

All Voters 74 20 3 3
Republicans 68 24 4 4
Independents 77 16 4 3
Democrats 76 18 3 3
Men 73 18 LI 5
Women 74 ka1 3

Age 18-24 76 19 5 -
Age 25-34 78 18 2 2
Age 35-49 72 21 3 4
Age 50-64 75 17 5 3
Ate 65 and over 67 24 3 6
Upper income white collar workers 80 16 3 1
Lower income white collar workers Bl 14 2 3
Blue collar workers 69 22 5 4
Retirees 67 25 4 4
College graduates &0 16 2 2
Scme college 76 18 4 2
High school or less 68 23 4 5
Born-again Protestants 59 30 5 [
Other Protestants/ not born-again 85 9 3

Catholics 68 26 3 3
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PLRCEPTAONS OF WWETHER_IT 1S A GOOD 1DEA FOR A PRESIDENT 70 CONSTOER AS FFOERAL COURT
APPOINTEES ONLY THDSE WO BELIEVE GOVERNMENY SHOULD BE A¥
RESFRICT A MOMAN'S RIGHT 10 CHOLLE OF ABORTION

Good Idea, Good 1dea, Bad idea, Bzd Jdea,
Feel Ho Strong Fee Ho Strong  Depends Mot

1
Strongly Feqllggs Strongly  Feelings _(%l g;{g_

All Voters pl ] i & n 1 $
Republicans : 12 [ 52 19 [ ?
Independents 8 3 66 17 E] 3
Democrats u 13 61 16 1 4
Men 10 L] 60 [£.] 4
Women n 5¢ 17 5
Age 19-24 12 4 58 20 2 L}
Age 25-34 8 1 3] 13 4 3
Age 35-49 | ) 3 62 17 4 3
Age 50-64 9 4 57 20 § 5
Age 65 and over 15 § 49 16 . $ 9
Upper 1ncome white collar workers 7 5 65 20 2 1
Lower 1ncome white coliar workers n 3 59 19 5 3
Blue collar workers " 3 63 14 3 [
Retirees 13 5 L) 18 7 9
Coflege graduates 4 62 20 k] 3
Some college B 2 33 15

High school or Tess 13 ) 54 17 5 5
Born-aghin Protestants 15 6 54 13 ¥ 5
Other Protestants/not born-2gain 9 3 60 20 3 s

Catholics it 5 56 19 4 %



697

.12, nz

REACTIONS TO A SELECTED STATEMENT

As attorney general, Ed Meese is doing the right thing by using the power
of his office to put pressure on stores to stop selling Playboy anrd

Penthouse.
Agree Disagree Not Sure

4 3
All Voters 38 53 8’
Republicans 42 51 7
Independents 39 52 9
Democrats 33 55 12
Men 30 63 7
Homen 45 4 11
Age 18-24 23 68 9 -
Age 25-34 29 62 ]
Rge 35-49 ’ 36 58 6
Age 50-64 43 47 10
Age 65 and over 54 3 15
Upper income white collar workers 23 0 7
Lovwer income white collar workers 38 54 8
Blue collar workers 37 53 10
Retirees 52 35 13
College graduates 29 63 8
Some college 36 55 9

High school or Tess 44 45 11




Q.12.
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TiB

REACTIONS 1O SELECTED STAVEENTS AROUT THE SUPREME LOURT

£11 ¥Yoters

Republicans
independents
Democrats

Hen
Homen

Age 18-24
hge 25-34
fge 35-49
Age 56-64
Age 65 and gver

Upper income white collar
workers

Lower 1ncome white collar
workers

Blue collar workers
Retirees

College graduates
Seome college
High $chool or less

In waking decisions, the Supreme
Court should consider changing

times and modern realities in apply-
ang the principtes of the Constrtution

Agree Disagree fot Sure
b3 u 1
72 22 6
b4 1% ]
78 15 H
7?7 17 ]
74 11:] a
79 17 q
&1 13 6
T4 19 7
7 Is 7
8 21 n
78 16 5
81 13 6
s 6 ]
65 23 12
bl 17 b
76 18 [

In making decysions, the Supreme Court
sheyld only consider the original
intent of the Founding Fath=rs when
they wrote the Constitutron 200 years
ago

Agree Disagree Not Sure
S bage g
2 s 2
36 56 8
3z 58 0
3 58 B
3 58 6
kH 57 11
38 55 7
29 66 5

n 61

in 57 1z
50 e 12
27 63 10
33 61 6
EL) &0

a4, a2 14
30 62 8
kL 60 10
40 52 8
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APPENDIX
Peter O, Hart Research Associates. Ine.  Interviewer: _1000 RESPOMOENTS
1724 Connecticut Avenus H.W. County: _luly 10-1¢, 1966 __ ________
Washiagtan, D.C. 20009 Stater
202/ 04-5570
Respondent: Male _SQ__ 4~1 Female S0 -2

Study F2al4 ABEA SAMELE_POINI  EOEM _-0ATE__
Katfonat--Courts P.C,
July 1986 e e —— July _____ — » 1986

L} 6 _.121__8 9 w11

I'm calling from Peter D. Hart Ressarch Associates, the national publfe
opinien pobling firm based fn Washington, 0.(. We are conducting & survey
to find out what Amerfcans are thinking on some f{ssues, and ['d really
appreciate the chaace to gst your opinions on a few questions. But first,
could yoy tel] me how many mon/women age L8 or older tive here and are at
home nowt (write in})

{IF OHLY ONE. BSGIN INTERvIEW. IF MORE THAN OME., LOOK AT C‘ATEGOR\' MARNED
BELOW AHD-ASK TO SPEAX WITH THAT PERSON.)

— TRD AT HOME . —THPEE_OR_MOF
_w INTERVIEW YOUNGER — INTERVIEW YOUMGEST
-— IHTERYISW OLDER —— INTERVIEW IND YOUMGEST

_— INTERVIEW OLDEST

la. First of alt, covld you tell me if you are 2iigible to vote at this
4gdressi

Yes, eligible to vote.,,,, _100_ =] CONTINUE ___
Mo, not @i1giblec..suvsess __z_.. -2 TERMINATE AND
NOt SUT®rrevacnsnnmsnasrss = =3 DO NOT COUKT

1k,  When thers ars elactions for offices 1tke president, governors or
sanators do you vote im nearly all ¢f thasa electfons. most of them,
about Ralf of tham, Tess then halfs or hardly any of thea?

Nearly [ PRSI 4 S ) §

......... cesee 20 -2 CONTIMUE
Rbout halfuiiaaas _!_:1 ———
-=__ -4 TERMINATE AND
=5 DO NOT COUNT
=5 TOWARD QOTA

Hot SUF®..esanaaes

2a.  Generally speaking, how g0 you fesl about the way Ronald Reagan is
hasdling the job of prestdent--do you strongly approve. mildly
anprove, mildly disapproves or strongly disapprove?

Strongly approve,..,.... 38 -1
M1dly approve...ecesses __38. =2
H1tdty disapprove....... ..ll__ =2
Strongly disapprov sas 12 -4
Hot SUFr@....ucveeniansea 3 -5

2b.  tsing a scale of 1 to 5, I'd 11ke you tc rate your feslings toward
the Reagan Administration's approach to a few issues. If you have &
lot of confidence fn the Reagan Administration's appreach on a
particular issue, selact a number closer to 5, If you have deubts
and concerns sbout the Reagan Administration's appreach, select a
numbsr ¢loser to 1, You can wyse any sumber between 1 and § to show
how you fesl, If you are not sure or have no opinfon about a
particular 1tem, just say so. (ASK RESPONDENT ]F HE/SHE UKDERSTANDS
THE SCALE. THEN READ EACH JTEM AND ASK FOR RATING. IF RESPONDENT
IS ROT SURE QR HAS NO OPIMION ON A PARTICULAR ITEM, RECORD A "6.%) Cannot
[%-1 182 -Bate_..

Promoting ecenomic growth,....... 2. e
Reforming the tax system so 1t 1s
the o1ddle class, .ovrvmnrrnnatvmasorsconnrevenes AR 37 J. .

Dealing with the faderal budget deflefte..........e _28.. 40 . -

Protecting the civil rights of women and
ménorfties..... PP Ceiieieereiainassesenss (A4 J £ .

Working for nuclear arms control,....,

Protecting the eavironment from toxfc wastes......... 26

Selecting highty qualifled Judges to the
Toderal courts.evnaiuausssiniasnsssnees PR § WS - Y

65-953 0 - 87 - 23
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I'm gelng to mantion the names of a fow public figures. For wsch
onee please tall me 1f you know samething about this person: Just
know the name, or are not familiar with the name. (FOR EACH NAME,
BELOW ASK:} How about (READ NAME)==do you know somathing about this
”“:m 46 you just know the name, or aren't you famfliar with this
hame

(IF "KHOW SOMETHING ABOUT THE PERSON.™ ASK:} Would you say your
opinfon of (READ NAME) 1s mainly favorable, neutral. or mainly
unfavorable?

A) Eduin Mewse

KNOH. SOMETHING ABCUT HIM
Hatnly favorabl@cecersaansscsscres
MHoutraleeeuncnansvavan
Matnty unfavorable. ...
Kot sure of cpinfon.
IDELKNOKI_IHE.M

3 tessrtvenanerene

8) Wi111am Rehnquist

KNOH_SOMEIBING ASQUT_HIMN
Mafnly uvoublo............u.... Az -1

Neutraleeuesnasrsansanas -2
Hainly unfavorable,.......... -3
Mot sure of optafom. ... .iusavoncans A4
JUST_KNCH_THE_MAME _— =5
ULFARILIAR WITH_HAME —
C) Sandra Day O'Connor
KHOX_ SOMCTHING. ABOUT MER
Matnly favorabl®..venccesranssssss A8 =L
NOUEPR) .o reresorssssvnesssnsonsas B o =2

Matnly unfavorable,.......
Not sure of opinfen...
LUST_KNCY_THE_NAME ..
UBEBSILIAR_WITH MAME ......

weiese 33
-
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{FORM A}

Itd 11ke to find out how familiar you are with soms different

branches of goverament=-in terms of what they genarally do and how

they oparate. For ssch one I ment{on, ploase tell me 1f you fesl

you know a 1ot about that branch of government, know some apout ft.
know Just a 1ittle about it, or know hardly anything at a1l about

tt. (FOR EACH ITEM LISTED BELOW, ASK:) How much do you feel you

know about {(READ ITEM)--a lot, some., just & 1ittle, or hardly
anything at all? !

Just A Hardly Hot
ALat Some Liztls  doyihimg  Sucw

The U.§. Congress...eevne 22 _ =1 40 =2 28 -3 B_~4 = -§
Your state legislatyre.., _22 -1 38 -2 27i.-3 LA_~4 _-_-~5
Your state and local

COUPLE, svnranvannnsivses 22 =1 5. -2 30.-3 QA_ -4 _=_ -8

The federal court system. 15 _ -1 38 -2 32.-3 17 _~4 _=_~§
The U, 5. Supreme Court... .20 -t 38 ~2 26 <3 M. ~4 .=_.-5§

b,

What are your main impressians--both favorable and unfavorableof
the U.S. Suprems Court and the decisions ft has made in recent

yoarsT (FROBE:) In what ways has the Suprems Court had a positive

influencef What decisicns has 1t made that you parifcularly supportt
(PROBE: ) In what ways has the Supreme Court had a negative
fnfluence? What decisicons has 1t made that you particularly woyld

want to see changed?

Many people know less about the Suprame Court than about other parts
of the government. and there are many Americans who are unfamilfar
»ith how fudges are appointed to the federal courts. I'm going to
read you some facts about the federal court system; for each one
1*d 11ke you to te)1 me 1f this &s something you already knew or
something you may not hawe known before, (READ EACH ITEM AND ASK:}
Is this something you slready knew or somathing you may not have
khown befors?

A) There are nine Judges, or “Justices.™ on the Supreme Court,

Already kneW....ovevesrssnrrresrrrsares S0 =1
Had not known before. . 19 -2
Not SUFP®..cieererrrannvrassanrarsnererer L1 =3

B} Once the presicent selects a person to sarve on the Suprawe
Court and other federal courts, the selection myst Be approved
by a majority vote of the United States Senats.

Already KNeW...\vvcvrnraanrasrrresonras 28 =1
Had not known before. eersesvisesse 2k -2
L= T T P T |

C) Svpreme Court judges and other federal fudges are appointed to &
Tifetime position on the court.

Already kfew.....ccoenennnns ceaann ceeee 1B =1

NOL BUF®. . uianrcrsrccivrannnrrrnsansss = =3
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I'm going to read you some decisicns that the Suprame Court has made
on varfous Tssues. For sach one: please tell me if you tand to
support this decision or tend to feel the decistien should be
veversed, If you have no opinion on a particular Tssue, foel fres
to say so. (READ EACH ITEM AND ASK:} Do you tend to support this
dectsion or tend tao feel the decision should bs roeversed?

The decision that leaves the choice on abortfon mainly up to a
woman and her doctor, witheyt governmsnt Interferance.

72T o P | S ) §
REVOrS0. .0 tvrrrsnnannsansses 220 o =2
Some of both/depends (¥OL}... __3__ -3
Not sure/no opTndom..ceeanasas 2l =4

The decisfon that roquires the police to fnform suspects of thefr
rights, Tnctuding the cight to have a lawyer present when being
questioned by the police.

pon
ot sure/no opIniof..evieees o2 =4

The decisions that require the government to mafntals a strict
ssparation of church and state.

Il -]
Reverse... _-11.. -2
Some of both/depands (YOL)... __§__ -3
Hot sure/no opiniom...cssusse ool =4

The decigion that bans officially organized group prayer in the
public schools.

areees S ) §
ROVEIS®.coyitusascassonise A2 =2
Some of both/depends (¥OL)... __G__ =3
Hot sure/no opinion..eesree-e .8 =4

The decisiens that permit employers to use affirmative action
kiring goals for mincrities and women to make up for past
discrimination.

1.1 C o A |. S |
ROYEr$8. 0 iaraanannse ceee 38 . -2
Some of butﬂ/d‘vcndi (\'(U... & -3
Not suresno opinfon..eceeee-. L2 -4
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There has besn a good deal of talk Yately about what factors should

be considerad In appointments to the Supreme Court and the other
fodaral courts. I's going to read you some possfble consideratfons
for selecting federal judgss, and 1'd 1ike you to rats the

importance of each one cn a scale of L to 10. [f you think &
particular considaration 13 very important, pick a number around 8,

9: or 10, 1If you think a cons{deratfon 15 of medium importance.

pick a number around § or 6, And If you think a consideration is

not so ‘mportant. you should pick 4 number around 1, 2, or 3. You

can select any number betwaen 1 and 10, but only use the number [0

{f you think something is of thes utmost importance. (ASK RESPONDENT
IF HE/SHE UNDERSTANDS THE SCALE. THEW READ ITEM AND ASK FOR RATING.

1f RESPONDENT 1S nOT SURE OM A PARTIGULAR ITEM, RECORD THE LETTER "A.™)
* Jieg.l.lll. g=l0. Al S

Betng ratad as highly qualified by the Anerican Bar

Asscctation and other lawyers' groups... casersve Tado - AL -
Having a strong comitrant to the princt

saparatfon of church and statei...ccouevee ae 6.9 29 22 -
Taking a streng "law-and-order® approach on issues

fnvolving 1aw enforcement.iescicsccssiosarinnssssssss Jall o A5 A9 O v S
Having a distinguished record of service ia other

Judfcial posSt1tionS.ciiussuiiiscrscnsivninasassensiis Lol a5 A4 . .
Taking & strong "pro-11fe™ position !n oppesition to

legal fzed abortloN. cvuiieneneietavastctersosnnannsnne Aal_ 2z o {3 22
Having A spotless record for honesty and personal

IRtEGPTEY. s vevusuiissmiasnassiriinssssssssasranssvans Bl J N P 0. T —1

Having & strong commitrent to ansuring that minorities

and vomen have equal rights under the law...euess

L e Ay .1 - N —

Having a distinguished record of sxperience as a Tavyer T8 Al S -l
Botng a religtous parsan who delfeves In Godueunvenaass Tl A8 - W JirJ
Being a Fair ang open-minded person who avoids

porsonal prejudicl.ceerneresararersrsrrrrnrnran PR 1 W _14__ 19 . A
Having a very conservative philosophy on fssues........ 5.6 . 18 (-1 . -
Having a very libaral philosophy OR 1SSUBS...vevsenenvs _SuBo J C: 20 J ¥

In making appointments to the federsl courts. do you think 1t is a
good {dez or a bad 1dea for 2 president to consider only pacple who
belfeve governmant shauld be able to restrict s woman's right to
choice on abortion? (1F RESPONDENT SAYS "GOOD IDEA™ OR “BAD I.EA,"
ASX:} And do you feel strongly about that?

Good idea, fewl strongly...... 10 ~1
Good 1dea. no strong feslings. __ 4. -2
Bad 1dea, feel stromgly....... _60__ -3
Bad idea, no strong feelings.. _17.. -4
Dopands (¥YOLY.iivevecriasansns 4 _ =58
NOL 8UFB...ivisucnssnsocsaasns 0 _ =B




704

(FORM A OMLY3} .

9. what particular concerns woyld you have 1f nearly all the udges om
the Suprame Court were conservatives? (PROBE:) Im what areas do you
think a very conservative Suprena Court might make ths wrong kinds
of dacistons or go too far?

{FORM 8 ONLY1)

9. ¥hat particular concerns would you have if nearly all the Judges on
the Supreme Court wero l{berats? (PAOBE:) In what areas do you
think a very Ttberal Suprems Court might zake the wrong kinds of
decisfons or go too fari

I1¢a, Once the president selects the person he wants to appoint to &
federal jusgeship, the U.5. Senate must approve the selsction by a
majority vote, How important do you think 1t 18 for the Semate to
play an active role fn raviexing the presfdent's selection--vety
important, quite fmportant. just somewhat important. or not really
importantt

Yery tmportamte...cioveeee % -1
Quite tmportant.eeesvess. 100 -2
Just somewhat importamt.. _10__ -3
Not really important..... __3 . -4
Not surs. vear L =5

10b. Generally speaking. do you think the Ssnats should go #long with the
president's salectton 1f the person 1s homsst and compstent, or do
you think the Senate skould make an fndependent decision about
whether the president's selection is {n the best interests &f the
eountry?

Senate should go along... _1B__ -1
Make independent decision _J5__ -2
Depends (YOL) ..., venseuas S5 =3
Not Surs....ececcayineens 2 =4
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11a. I'm going to rezd you some reasons that senstors might have for

Ay

B

[+

E}

F)

G)

W

1

1

opposing a prasidant's selection for & faderal judgeship.

For sach

one 1 mention. please tell me whether or not you think this would be
2 valid reesen for the Senate to opposs & federal court appointment.
{READ EACH REASON AN ASK:) Do you think this is a valid reason for

the $enats to oppose a fadoral court appointment?

Not
¥alig Yalid
The person has been convicted of
druek drivIng. .. iiveevsncarinsnasess 89 -1 32 -2

The person has bean a supporter of
tha John Birch Sociotyeeiessanvarnss B2 -1 A2 -2

The Amerfcan Bar Association has sald
the person's qualifications are
oaly the bare ainimum...evvarrvessas GA_, =1 28 =2

The parson i3 comritted to repaal ing the
Suprame Court decision that protects &
woman's right to choice on abortion. 52 -1 38 -2

The person’s views and legal inter=
pretations tend to put him in a small
afnorfty aong Als follew Judges,... 3¢ -1 &3__ -2

The person has bsen 2 supporter of
the Socialist Party..esveriinereee.. B2 =1 29 -2

The person has made statements about
black people that fndicate he 1s
prejudiced agatnst tham, ..overarssss S1 =1 24 -2

The person had bean ¢avght cheating
In 1ar 3ehool.vriviseatorenenreenaee 29 =1 18 -2

The person's philesophy tends to be
vary literal, rather than medérate.. 40 -1 S§2__ -2

The person's philesophy tends to be very
conservative, rather than moderate.. _35. . -1 .8G.. -7

LYoL)
.

b
-
s
2

. T

. .

Depands (Not

- Sure)
-3 (L. -4

=3 {221 ~4

-3 (6] ~¢

-3 (6 -+

=3 (101 =4

-3 (8. -4

=3 (32 -4

=3 (N -4

w

12k -4

-3 i8l. -4

116, I'm going te read you two positions psople might take on how the
Senate should deal with Supreme Court appointments. PYesase tell me

which position comes closer to your own point &f view,
POSITIONS SLOMLY.)

(READ

Bosition Ar The Senate should let & prestdent put whomever he
wants on the Supreme Court, so long as the person 15 honest

snd competent.

fosition B:i It s important for the Senata to make sure that the
Judges on the Supreme Court represent a balanced point of view.

Positien Avu.veiaans Q6. -1
Position B.......... JA___ -2
Soma of both {VOL}.. _4_._ -3
Hob SUT®..csvnrannns 2 =4
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Mow I want to reas you a few shott statements. For each one,
tell ae if you tend to agrae or disagree with the statement.
EACH STATEMENT AND ASK:) Do you tend to agres or disagrest

Dis-
Agres agrep

A} Jerry Falwall and other right wing groups

[}

have too much Influence over the
appofntment of federal Judges..........es.. __37_ -1 36_-2

State and local governmunts should b

required to abide by the Bi)) of Rights.... _96__ =1 __2_ =2

In making decisfons, the Suprems Court

should consider changing times and
modern realitfes fn applying the

principles of the ConstitutioNiuesceasssses 18, . ~1 12, =2

In making decisionss the Supreme Court

should only considar the original
intert of the Founding Fathers when
they wrote the Constitution 200 years ago.. .34 -1 S7. -2

E) Rs attorney goneral, £4 Meess 13 doing

the right thing by wsing the power of
his office to put pressurs on stores to
stop sellfng Playboy and Panthouse........ . 38__ -1 §3_ -2

F} Under our system of checks and balances,

1t wouid be wrong to gfve a president
too much power to Impese his philosophy
on the Supreme Court... essiee 28 __ -1 15, -2

G} The American Bar Association and other

lawysrs' groups have toe much 1nflusnce

please
(READ

Surs

-2 -3

2.

L -3

w2 -3

-1

over the appointwent of federal Judges.... _34_ -1 36 -2 30 -3

" H) The Reagan Agministration has appointed too

many Tower court Judges whe g0 pof meet
high standards of excellence,.....eernvner. 28 =1 31 -2

A2 -3
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FACTUAL_INFORUATION ¢ These Tast few questions are for statistical

Fl.

F2.

Fs,

F5a,

Fob.

-8

1.

purposes anly.
In what age group ars you? (READ L15T.)
18-24. 10 -1 50-64.....

25-34...... 22 -2 8E and ovar.
35-49,..... _2B__ -3 Refused... ...

What type of work does the bead of the heusehsld usually de? What
15 the fob called? (BE SURE TQ CLASSIFY PROPERLY. WRITE JOB
DESCRIPTION IN SPACE BELOW. IF HEAD OF HOUSEHOLD 1§ UMEMPLOYED. GET
USUAL OCCUPATIONM.)

High=Tevel Sktiled labor.... 29 =6
professfomal..csass 1 -1 Semi~ and
Migdte=Tevel unskilled Tabor __&_ -7

professional....... 13 _ =2 Farm rasch.....o _ 1 _ =8
Executfva, mansger.., _1__ =3 Housowife....esss 1 =9
$ales, proprieto i W18 . ~0
White collar.... =

—— h

Other (describe
heTowd.\urseass = =8

0B DESCRIPTION:

TASK OMLY OF WOMEN.) Do you, yourself, work oytside the home
full-time, work outsica the home part-tima, or don't you work outside
the home?

Work full-time, . 2L -1 bon't work.. . 20 -3
Work part-time..... __2__ -2 Not sure/refused.. _=__ =4

¥hat is the last grade of school you have completed?

8th grade or less. __4__ ~1 Some college....... .17 =4
Soma high schood,. _7_ =2 2~year college grad _11__ -5
High schoal 4nyear college grad _23.. -6

graduate, .. ...,. 32 _ =3 NOt SUF8....e0eennrr 2 =T

What 1s your religloys preference?

Erotesisnt

Baptist. cous. crrnnnnerraarirrarnnen, 22 =1
MOthadTSt,  cvrunsuanmasnassnnrrsrrese B =2
Presbyterian/Episcopal idliessassenens 8 =3
Other Protestant....coosnessaasssrases 14 =4
Catbglde evvvsrs
R O
Latter-0ay_Saints/(Mormansl .
171
Hooal/ne religdon .vcseeenssrsrrssseess L0 =9

Would you call yourself a born-again Christian--that 1s. have you
persopatly had a conversion sxperience related to Jesus Christt

| (- PN 38 __ -1 Not sure........ .4 _ =3
Mo.rernouaas,, B8 __ =2

Regardiess of how you may vots, how would you describe your overall
polht of view fn terms of the politscal parties? Would you say you
are mostly Democratic, leanfng Demccratic, compietsly Indepsndent,
Isaning Republican, or mostly Republizant

Mostly Democratic..... 21__ -1 Leaning Republican J4__ =4
Leaning Democratic.,.. 12__ ~Z Mostly Republican. 19 =5
Completely Indepandent 26__ -3 NOt SUPSc..uvssvsn =5

When you think about your politfcal point of view, would you describe
your yiews as very 11beral. fairily liberal. moderate. fairly
conservative, or very conservative?

Yery ltberal.... 6 . -1 Fairly conservative _23__ -4
Fatrly Viberal.. _L1__ =2 Very conservative.. . -%
Moderate..... A2__ -3 Mot sure.....ienne. 4 -6
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FB, Did you gat a chance to vote In the 1584 presidential electiom
batwean Ronald Reagan and Walter Mandalie? (IF WYES,® ASK:} For whom
did you vote--Reagan or Mandale?

Yotod==Redgan.iiiverrsrssvrnrnrnrss 81 =1
Yotadu-Mondal®..cassssaas N e *2
Yoted--Other/ refusad/can’'t r PETI S
Did not vots/can't recall 1f voted.. __10.. =4

F9. For stattstfcal purposes only. we heed to know your total family
inceme for 1985. [ w111 read you a 11st of categories and you just
tall #s which one best represents your total family incoms.

JLess than $10.000. __ 9 __ ~1 $30.,000 to 3$35.000 .10 -6
$10.000 to $15.000 _10__ -2z $35,000 ta §40.000 _ I__ =7
115,000 to $20,000 _1¢ _ -3 340,000 te¢ $50,000 _9__ -4
$20.000 to $25,000 11 _ -4 More than 350,000. 13_ =%
125,000 to 530,000 10 _ -5 Not sure/refused.. 12 _ -0

F10. What {s your racel |

. Whiteeeeoiossness BE__ -1
BIACKsssvarvianas 1O _ -2
Hispanic.oasaines 2 =3
AsfaNe.esssaiaeer 2 1 -4
Not sure......... _1._.~§

May wa piease have your name and the town in which you 1ive for
val idation purposesi?

BESEONIENTLS. HAMEL (PLEASE PRINT)

Mr. Mra, Ba.Miss
(circle ona)

Toun:

Telephons Mumber: A
Area Cade

Longib_af Insecyimm

less than 10 mInutes....ccusunnvaranans — L o =1
10 minutes to 15 minutes..c.cuieunserese oodflon =2
L6 minutes to 20 mimutes.. ... anvaveer B =3
21 minutes to 25 minutes......cociveve. 28 . -4
26 minytes to 30 miputes
Mors than 30 minutes..

THIS 15 A BONA FIDE INTERVIEW AND HAS BEEN OBTAINED
——-ACCOBOING. JO MY AGRECMENT _NITH HART RESEARCH. INC.__

intaniuer‘s Hame: (PLEASE SIGN)

Intervtew Nember: ___ ______ [Interview Dates _________
Time of Interview (o'clocks a.m.. p.m.}3

Yalidated By:

Date: Sample Paint Number:
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STATEMENT OF GARY ORFIELD

Mr. OrrFieLD. Thank you very much, Senator.

I have a statement for the record.

Senator BIpeN. It will be put in the record in its entirety.

Mr. OrrieLp. Thank you.

Mr. Chairman, I am a political scientist at the University of Chi-
cago. My name is Gary Orfield, and 1 have been studying civil
rights for the last 20 vears. I participated in the first hearings on
Mr. Rehnquist’s confirmation.

I am just going to summarize a small part of my written state-
ment. And [ am going to try to address several issues about civil
rights. To put that in a context I would like to say the reason 1
think we should pay particular attention to these issues is because
we are choosing the leader of the judicial branch of government,
the American system of justice. And if there is one thing that that
system of justice has as a very special responsibility, it is giving re-
ality to the guarantees that hold true in our system regardless of
what the popular majority of the moment thinks, especially for
those people who have neither the power nor the resources to pro-
tect their own rights without governmental action.

I would like to take several aspects of this question. First of all,
on these issues, is Mr. Justice Rehnquist an extremist?

Second, has he shown flexibility as time has gone along? Is there
any sign of redemption or improvement in his record?

Third, does he, when he differentiates the levels of protection, in
effect actually exclude many other groups, other than blacks, from
any kind of real constitutional protection.

Fourth, in the area of civil rights itself, even though he says poli-
cies should have strict scrutiny, has he adopted a series of devices,
in terms of access to courts, standards of proof, standards of
remedy, and so forth, which, in effect, mean that even when you
have a violation you cannot get a remedy from the court? So that
the right actually recedes into relative insignificance.

Are there, in his opinions, signs that he is really very insensitive,
and primarily is looking to protect and represent the rights of
whites in American society?

When dJustice Rehnquist appeared before the Committee in 1971,
and again today, he quoted Felix Frankfurter who said that if put-
ting on the robe does not change a man, there is something wrong
with that man.

We all know what Mr. Rehnquist’s opinions were before be went
on the Supreme Court. He was opposed to civil rights; it is perfect-
ly clear. When he went on the court, did he change?

When he went on the court, according to the tabulations of the
Harvard Law Review, and a variety of other articles, including one
from a University of Delaware professor, Senator Biden, he imme-
diately went to the extreme right in the voting patterns of the
court, and he has remained there every term since he has been on
the court.

It did not change. It was perfectly consistent with his political
values before he went on the court.
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His votes became extremely predictable in many areas of policy.
Nine out of ten times women came claiming discrimination before
the court, he voted no; he did not recognize the rights.

Nine out of ten times police and law enforcement officials came
to the court, he voted yes for their side of the conflict of rights.

In the cases of claiming rights for illegitimate children, he
simply did not recognize them at all. He believed that there was
always justification for the discrimination.

In the area of civil rights, Justice Rehnquist believes that the
Fourteenth Amendment does address civil rights issues, at least
those that existed in the 186('s. It is very unclear about whether
he believes that they address any of the more recent problems that
have developed in our society as we have become an urban society,
and as we have become a very complex, much more multiracial so-
ciety, and inequality has grown in many dangerous ways.

There is a consistent record in his civil rights decisions of a lack
of sympathy, of a lack of understanding about the problem that is
really there, of a treatment of those questions as if they were intel-
lectual puzzles rather than very serious human problems, and
adoption of many kinds of ideological, technical and philosophic de-
vices that almost always result in the plaintiffs losing.

Now, I think it is very important to understand several things.
First of all, for plaintiffs other than blacks, they lose at the begin-
ning because he believes that they should only get a rational basis
level of scrutiny, and there has only been one case since the 1930's
where the Court has applied that standard and the plaintiffs have
won. So that if you choose the rational basis standard of scrutiny,
you just lose; you are gone.

Now if you choose the so-called strict standard, as it is applied by
Justice Rehnquist, you lose anyway if you are a black plaintiff, be-
cause you lose on the standard of proof. He wants you to prove
every single individual was intentionally discriminated against,
every single school was intentionally built segregated, and prove it
without any doubt, and not logk at just the results but try to get a
confession; and even then to limit the remedies very drastically.

Now one of the most disturbing things about his opinionsg as 1
read through scores of the dissents the last few weeks is that there
is an almost hysterical tone in the opinions, especially on school de-
segregation and affirmative action, where he adopts phrases like
“integration uber alles,” quoting or comparing a decision to the
Nazi anthem. Or where he says that an affirmative action decision
is something out of Orwell’s 1984, and it is a big lie, and there is
doublespeak. It is not judicial language; it is political language.
And it is a language of looking at the conflict from a white stand-

oint.

P There is a terrible insensitivity in the description of the prob-
lems that are brought to the Court, and an extremely overactive
opposition that often embraces what you would see in the vocal
white resistance to civil rights policy.

There does not seem to be any concern about what the result is
for the minority plaintiffs who have proven a violation. If the
remedy does not work, that does not matter. The remedy has to be
limited; the power of the courts has to be limited; and it is extraor-
dinarily difficult to get any kind of remedy.
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In my estimation, having been involved in more than a dozen
major school desegregation cases, it would be impossible ever to de-
segregate a school system under the standards that Mr. Rehnquist
has set up.

Most major school systems in the country that have desegrega-
tion plans in urban areas would go back to segregated schools
under these standards.

I think that this is the kind of thing we are talking about; a very
far-reaching, extremely conservative, very consistent and very hos-
tile record. Not that it is not sincerely believed in, and not that Mr.
Rehnquist is not a wonderful person.

The logic of his philosophy means that the plaintiffs lose in equal
rights cases.

I would like to submit for the record an article by professor Sue
Davis of the University of Delaware, called Justice Rehnquist's
Equal Protection Clause, from the Nebraska Law Review. She re-
views many of these decisions and shows how systematically the
plaintiffs lose in each of these areas.

The CuarMan. Without objection, so ordered.

Thank you very much.

[Nebraska Law Review article and prepared statement follows:]
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Sue Davis*

Justice Rehnquist’s Equal
Protection Clause: An Interim
Analysis
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IV. Rehnquist's Rationality Requirement .................. 296
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Discrimination .......coiiiiiiiiiiiiiiiiiiiiiinnaaas. 305
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Distinetion. .. .oven i it e e 306
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A. Majority-Dissent Percentages ...................... 310
B. Biloc and Time Series Analysis............oc0vvee.. 811
VIL. Conclusion........coivviviiiiinninninanns erereaneainaans 312
- I. INTRODUCTION

More than a decade has passed since William H. Rehnquist be-
came an Associate Justice of the United States Supreme Court.
The Court's most conservative member, with a propensity toward
dissenting alone, Rehnquist has often been perceived by Supreme
Court observers as somewhat isolated—a Justice whose views are
not likely to be accepted by a majority of the Court.! Belying such

ran image, however, is the fact that Rehnquist has written the opin-
ion in many important cases, that he and Chief Justice Burger
- often vote together, and that when he and the Chief Justice are in

* PhD, Political Science, University of California, Santa Barbara; Assistant
Professor, Political Science, University of Tulsa.

1. Rydell, Mr. Justice Rehnquist and Judicial Self-Restraint, 26 Hasrmes LJ.
875, 876 (1975).

288
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the majority, the Chie{ J.stice .s quite likely to assign the opinion
to Rehnquist. Moreover, with five Justices over the age of seventy
currently serving on the Court, it is likely that there will be one or
more new Supreme Court Justices within the next few years who
will share Rehnquist’s ideological persuasion. Indeed, it is possi-
ble that Rehnquist may emerge in the near future as the leader of
a dominant conservative bloc of the Supreme Court.

The purpose of this article is twofold: first, it seeks to clarify
Rehnquist’s judicial philosophy by analyzing his equal protection
opinions, and second, it attempts to determine whether his influ-
ence among the other members of the Court is expanding. Justice
Rehnquist has offered explanations of his judicial philosophy in
public addresses as well as in his judicial opinions. The article en-
titled, The Notion of a Living Constitution? (hereinafter referred to
as The Living Constitution), is Rehnquist’s most explicit state-
ment of a judicial philosophy based on a belief in the democratic
nature of the United States' Constitution. In Rehnquist’s view, the
Constitution gives the popularly elected branches of government,
not the judiciary, the responsibility of balancing rights and inter-
ests, and of determining the goals of the political system. Such a
perception of the American constitutional system provides the the-
oretical basis for Rehnquist's approach to constitutional
interpretation.

This article compares the views expressed.in Rehnquist’s arti-
cle, The Living Constitution, with Rehnquijst’s equal protection
opinions in o emonstrate that i
judiet i that is reflected in his judicial opinjons. In or-
der to test the hypothesis that Hehnquist's influence among the
other justices is increasing, this article analyzes the Supreme
Court’s voting in the equal protection cases in which Rehnquist
has participated. Also, an analysis of Rehnquist's judicial philoso-
phy requires that a brief overview of the Supreme Court’s equal
protection jurisprudence be given.3

2. Rehnquist, The Notion of a_Living Constitution, 54 TEX. L. Rev. 693 (1976).

3. Section II of this article provides a brief overview of the Supreme Court’s
equal protection jurisprudence as a background for Rehnquist’s approach to
equal protection. For extensive analyses of the equal protection doctrine, see
A. Bonmicksen, Crvil RIGHTS AND LIBERTIES: PRINCIPLES OF INTERPRETATION
ch. 5 (1982); Barret, Judicial Supervision of Legislative Classifications—A
More Modest Rule for Equal Protection?, 1976 B.Y.U. L. Rev. 89; Gunther, The
Supreme Court 1971 Term—Forward: In Search of Evolving Doctrine on a
Changing Court: A Model for a New Egual Protection, 86 Harv. L. REv. 1
(1972); Nowak, Realigning the Standards of Review Under the Equal Prozec-
tion Guarantee—Prohibited, Neutral and Permissive Classifications, 62 Geo.
L.J. 1071 (1974); Perry, Modern Equal Protection: A Conceptualization and
Appraisal, 1979 CoLum. L. Rev. 1023; Equal Protection and the Burger Court,
2 HasTings Const. L.Q. 645 (1975).
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II. MODERN EQUAL PROTECTION DOCTRINE

The United States Supreme Court’s use of the due process
clause during the early years of the twentieth century (to scruti-
nize and often to invalidate federal and state laws regulating the
omy) provided the foundation for the later emergence of the
equal protection clause as an important tool of judicial intervers
tion. Chief Justice Stone’s well-known “fourth footnote” in United
States v. Carolene Products Co. # signaled the Court’s withdrawal
from an intensive review of econdomic regulations and its move-
ment toward the more lenient standard of ‘“rational review.”
Stone’s footnote also suggested an increased scrutiny of legislation
infringing on the rights specifically protected by the Constitution,
as well as the rights of “discrete and insular minorities.”> There-
fore, Stone’s footnote in Carolene Products provided the basis for
the development of the Court’s double standard: deference to leg-
islative decisions in the economic realm but activism in the area of
personal rights. When Justice Douglas used the equal protection
clause in Skinner v. Oklahoma® to invalidate a state law that pro-
vided for compulsory sterilization after multiple convictions for
certain types of felonies, he emphasized that such legislation inter-
fered with the fundamental liberties of marriage and procreation.

Korematsu »v. United States,” Justice Black made explicit the
notion that race is a suspect classification and, therefore, requires
the most stringent standard of review.®

ustice Stone's footnote in Carolene Products, Douglas’s em-
TN

4, 304 U.S. /%4 (1938).
5. The fo 00 of Carolene Products reads:

There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a
specific prohibition of the Constitution, such as those of the first ten
amendments, which are deemed equally specific when held to be em-
braced within the Fourteenth.

It is unnecessary to consider now whether legislation which re-
stricts those political processes which can ordinarily be expected to
bring about repeal of undesirable legislation, is to be subjected to
more exacting judicial secrutiny under the general prohibitions of the
Fourteenth Amendment than are most other types of legislation.

Nor need we enquire whether similar considerations enter into
the review of statutes directed at particular religious, or national, or
racial rinorities: whether prejudice against discrele and insular mi-
norities maybe a special condition, which tends, seriously, to curtail
the operation of those political processes ordinarily to be relied upon
to protect minorities, and which may call for a correspondingly more
searching judicial inquiry.

304 2 n4 {citations omitted).
U.8.535 (1
T 323 1.5, 214 (18447,

8. See Strauder v. West Virginia, 100 U.5. 303, 307-08 (1879) (suggesting for the
first time that race may be a suspect clagsification).
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phasis on fundamental rights in Skinner, and Black's reiteration,
in Korematsu, that race is a suspect classification, provided the
framework for what was to become the Warren Court’s two-tier ap-
proach to equal protection: the traditional “rational basis"” test,
which required only that a classification be rationally related to
achieving a legitimate end when economic regulations were chal-
lenged; and the “strict scrutiny™ test, which required that a classifi-
cation be the only means of achieving a compelling state interest
when the challenged legislation involved racial classifications or
fundamental rights.
Chief Justice Earl Warren, in describing the traditional ration-
ality standard in McGowen v. Maryland ® stated:
The Fourteenth Amendment permits the States a wide scope for discre-
tion in enacting laws which affect some groups of citizens differently than
others. The Constitutional safeguard is offendeqd only if the classification
rests on grounds wholly irrelevant to the achievement of the State's objec-
tive. State legislatures are presumed to have acted within their constitu-
tional power despite the fact that, in practice, their laws result in some
inequality.10
e fact that the rational basis test has resulted in the invalidation
_ only one classificafio s, reveals the deferential;
€ requiremen ationality.” In con-
Trast; the strict scrutiny test has beemcharacterized-as—siFet-in
theory, fatal in fact.”12 As Chief Justice Warren stated in Loving v.
Virginia 13 “if {racial classifications} are ever to be upheld, they
must be shown to be necessary to the accomplishment of some
permissible state objective, independent of the racial discrimina-
tion which it was the object of the Fourteenth Amend.ment to ehm
inate.”14 In short, with the two-tier f
the tier virtually predetermines the result.
—NRace was clearly one suspect classification that demanded
strict scrutiny; but the Warren Court suggested that there might
be additional suspect classifications—illegifimacy and wealth, for
example,]5 The Court has also used the strict scrutiny tést 1o in-

9. 366 U.S. 420 (1961).
10. Id. at 425-26.
11. Morey v. Doud, 354 U.S. 457 (1957), overruled, City of New Orleans v. Dukes,
427 .S, 297 (1976).
12. G. GuNTHER, CONSTITUTIONAL LAw:; CASES AND MATERIALS 611 (10th ed. 1980).
13. 388 U.S. 1 (1976).
4. id. at 11
15. In Levy v. Louisiana, 391 U.S. 68 (1968}, and Glona v. Am. Guar. & Liab. Ins.
'U US. 13 (1968), the Court invalidated state laws that distinguished
between legitimate and illegi ) overing
eath benefits Although the Court in Levy expressly used the rational basis
test, Justice Douglas suggested that illegitimacy might be considered suspect
when he stated: “We start from the premise that illegitimate children are not
‘nonpersons.’ They are humans, live, and have their being. They are clearly
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validate legislative classifications which infringe fundamental in-
terests. Such interests include: interstate travel,l® voting17
criminal aj 1% # In addition, the-Warren €Co
Sued tantalizing statements during the 1960"s implying that there
might be additional fundamental interests, such as welfare hene-
fits, housing, and education, yet to be found within the text of the
Constitution.20
though the Burger Court has not rejected the fundamental
erests concept established by the Warren Court, it has refused
extend this strand of equal protection beyond those fundamen-
tal interests established during the 1960's.2! In particular, the
Court has refused to extend the suspect label to classifications
based on illegitimacy and sex. The Burger Court has, however, ad-
ded a third standard of review to the Warrén Court's two-tier ap-
proack an mW diate standard that falls between the maximum
scrutiny stan , which is demanded when racial classifications
are challenged, and the minimum scrutiny standard, which is re-
quired when economic regulations are involved. The Burger court

¢t. 1n doing so, the C& 3 a
assifications based on illegitimacy and sex must be substantially
related to an important governmental interest.22 This intermediate

has used this intermediate standard to invalidate legislative classi-
fications based on illegtimacy and sex without actually declaring

‘persons’ within the meaning of The Equal Protection Clause , ., . .” Levy v,

Louisiana, 391 U.S. 68, 70 {1968). Regaﬁ%@%&ﬂﬂh

ustice Doyglas stated: “Lines drawn on the basis of We ike
those of race, are traditionally disfavored.” Harper v. Virginia Bd. of Elec-
tions, 383 U.S. 663, 668 (1966) (citations omitted).

16—5ve Shapiro v. Thompson, 354 1.8, 618 (1969).

17. See Kramer v. Union Free School Dist. No. 15, 395 U.S. 621 (1969); Harper v.
Virginia Bd. of Elections, 383 U.S. 663 (1966),

18. See Douglas v. California, 372 U.S. 353 (1963); Griffin v. Lllinois, 351 U.S. 12
(1956). :

19. See Loving v. Virginia, 386 U.5. 1 (1967).

20. Much of the speculation about the possible expansion of fundamental inter-
ests arose over dicta contained in Shapiro v. Thompson, 394 U.S. 619 (1963).
Justice Brennan’s majority opinion in Shapiro interpreted the facts of the
case as involving a denial of “welfare aid upon which may depend the ability
of the families to obtain their very means to subsist—food, shelter, and other,
necessities of life.” Jd. at 627. Justice Harlan's dissent criticized Brenna:
“eryptic suggestion, . . . that the ‘compelling interest’ test is applicable
merely because the result of the classification may be to deny the appellees
‘food, shelter, and other necessities of life’, , . . Id. at 661.

21. In San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973), Justice
Powell stated that wealth was not a suspect classification and education was
not a fundamental interest.

22, For example, in Craig v. Boren, 429 U.S. 190 (1976), Justice Brennan stated
that “jt)o withstand constitutional challenge, previous cases establish that
classifications by gender must serve important governmental objectives and
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standard has not been accepted by all members of the Court; in-
deed, in those cases where the standard has been applied, the re-
sults have not been predictable. However, the intermediate
standard has been regarded as one of the important innovations of
the Burger Court, providing a realistic ible method of judging
classifications based on legitimacy sex.¥ Rehnquist, however,
has remained adamantly opposed to~the three-tier approach, pre-
ferring instead to adhere to his own version of the traditional two-
tier analysis, i.e., that minimum scrutiny should be applied to all
classifications except those based on race, and that the Court
should carefully avoid the use of the maximum scrutiny test, even
where racial classifications are involved. The basis for Rehnquist’s
opposition to the intermediate standard, as well as the basis for
Rehnquist’s judicial philosophy, has been articulated in his article,
The Living Constitution. 24

. THE LIVING CONSTITUTION

In The Living Constitution, Rehnquist quotes Abraham Lin-
coln’s first inaugural address to capture the essence of his judicial
philosophy:

|T)he candid citizen must confess that if the policy of the government,
upon vital gquestions, affecting the whole people, is to be irrevecably fixed

by decisions of the Supreme Court, the instant they are made, in ordinary

litigation between parties in personal actions, the people will have ceased

to be their own rulers, having, to that extent, practically resigned their

government, into the hands of that extent tribunal.2®
Rehnquist develops this theme throughout his article, presenting a
view of the Constitution that is consistent with Lincoln's indiet-
ment of what Lincoln believed to be judicial usurpation of the
democratic process.

Three closely related, and perhaps overlapping, premises can
be identified in Rehnquist's professed judicial philosophy. The
first premise is that the American political system, as envisioned
by the framers of the Constitution and established by the Consti-
tution, is a democracy. Second, in a democratic system, laws must
be made according to the established process rather than imposed

must be substantially related to [the] achievement of those objectives.” fd.
at 187,

23. Justice Marshall's “sliding scale” approach, which was first articulated in
Dunn v. Blumstein, 405 U.S. 330 (1970}, and elaborated in his dissent in San
Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973}, reveals the inade-
quacies of the two-tier approach. Marshall refers ta the Court's equal protec-
tion analysis as a spectrum of standards.

24, Rehnquist, supra note 2.

25, Id. at 702 (quoting THE COLLECTED WORKS OF ABRAHAM LINCOLN 268 (R. Bas-
ler ed, 1953}).
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from outside the political arena. The third premise is that the only
“democratic” method of interpreting the Constitution is to ex-
amine the words of the document and to interpret those words in
conformity with the original intention of the framers of the Consti-
tution. Taken together, these three premises prescribe a very lim-
ited judicial role in interpreting the Constitution. In fact, judicial
review comes to be viewed as counter-majoritarian and ultimately
as an undesirable obstacle to the democratic process.

Reh i i onstitution as a democratic document, a
documm%m}e as de-
scribed by Chief Justice John Marshall in Marbury v. Madison .26
But, while Marshall applied the notion of the Constitution as re-
flecting the original will of the people to defend judicial review (ar-
guing that the judiciary was responsible for interpreting and giving
meaning to the Constitution), Rehnquist uses this notion to limit
and ultimately to condemn judicial intervention in the acts of other
branches of government. Marshall, writing in 1803, was close

€ in-time to the ratification of the Constitution to argue con-
inci at the ituti as genuinely a fundamental char-
ter that had emanated from the people.2’ Today, Rehnqui

that judges are no longer guardians of the Constitution; instead,
they constitute “a small group of fortunately situated people with a
roving commission to second-guess Congress, state legislatures,

mﬁew administrative officers, concerning what-is
ntry.”28 The juﬁwmmm@
democracy rather than its protector. '

T Rehnquist’s View, it is not the proper function of the judici-
ary to keep the political system in tune with the times; the Consti-
tution gave this responsibility to the popularly elected branches of
government. Moreover, while the limits placed on state and fed-
eral governments were designed to ensure that the government
would not transgress the rights established in the Constitution,
mits should be viewed as procedural constraints rat f'\
an substantive directives. Although the Constitution provide 3
for the separation of powers, it did not obligate the government to
solve substantive problems—Congress, the Presidency, state leM
and governors have the authority to choose not to take ac-
ion to resolve problems. In Rehnquist’s view, the judiciary’s role
becomes one of simply ensuring that the other branches of govern-
ent do not go beyond the explicit limits of the authority vested in
thehm by the Constitution, not one of judging the substance of their
policies.

26, §U.S. 137 (1803).
27. Rehnquist, supra note Z, at 697,
28. Id. at 698.
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The second premise of Rehnquist’s argument in The Living
Constitution has been characterized as a relativistic theory of con-

stitutional interpretation.?® Essentially, Rehnquist argues thatna.____

value can be demonstrated to be intrinsically superior to any
other A particultar value-is-eutheritative-enly-whenit-is favored by
a majority of the Court. Rehnqulst states: *“The laws that emerge
after a typical political struggle in which various individual judg-
ments are debated likewise take on a form of moral goodness be-
cause they have been enacted into positive law,”?¢ Although the
people may have strong, deeply felt values, those values remain
merely personal until they become law, either by legislation or by

Jr—

Constitutional amendment. e minority has no authority to im-
pose its value ju ents on the country, even e minority hap- o
€rns to be the Supreme Co

element of Rehnquist’s
judicial philosophy constitutes a moral relativism that ultimately
rests on majority rule to define society’s values. As its necessary
corollary, this theory removes from the judiciary the responsibility
of keeping popular opinion in check. It does not consider the pos-
sibility that the majority may be wrong; rather, it denies the notio
of the existence of natural law or rights. In essence, Rehnquist’s
relativism would lead to the rejection of the Supreme Court’s role
as the guardian of individual rights against an unjust or erra
majority.
Finally, Rehnquist’s approach to constitutional interpretatidn
has also been aptly characterized as immanent positivistism.?! His
method of interpreting the Constitution is to rely on the words and
clauses of the document itself, confining their meaning to the
words of that text. Where the words do not suffice, he searches for
the intent of the framers of the Constitution. As Walter Murphy
has articulated, there are numerous problems with such an ap-
proach.32 For example, it is questionable whether the true intent
of the framers can ever be adequately discerned. However, such
problems have not seemed to have deterred Rehnquist’s emphasis
on the American political system as a democracy, or on moral rela-
tivism and immanent positivism as an approach to interpreting the
Constitution. Together, these theories add up to a philo of
judicial r e judicial abdication of
e Court’s review power to the popularly electe
government,

29, Justice, 4 Relativistic Constitution, 52 U. Coro. L. REv. 19 (1980).

30, Rehnquist, supra note 2, at 704.

31, Harris, Bonding Word and Polity: The Logic of American Constitutionalism,
76 Am, PoL. Sci. REV. 34 (1982).

32, See,e.g., Murphy, An Ordering of Constitutional Values, 53 S. CaL. L. REv, 703
(1980); Murphy, Book Review, Constitutional Interpretation. The Art of the
Historan, Magician, or Statesman?, 87 YaLE L.J. 1752 (1978).
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IV. REHNQUIST'S RATIONALITY REQUIREMENT: “FACILE
ABSTRACTIONS . . . TO JUSTIFY A RESULT”

Justice Rehnquist has described the Supreme Court’'s deci-
sions, with the exception of those involving classifications based
on race, as “an endless tinkering with legislative judgments, a se-
ries of conclusions unsupported by any central guiding princi-

§.”3 His scrupulously crafted dissents have proliferated in

sponse to the majority's propensity toward invalidating legisla-
tiYe classifications based on sex, illegitimacy, or alienage. The

ourt’s position with regard to each of these classifications will
now be reviewed in greater detail.

A. Sex Classifications

he Supreme Court has determined that classifications based
on sex ‘“must serve important governmental objectives and must
¢ substantially related to achievement of those objectives.”?¢
Furthermore, the governmental objectives of administrative ease
and convenience are not themselves sufficient to sustain classifica-
tions which are based on archaic and overbroad generalizations
and “gross, stereotyped distinctions between the sexes."?5 In fact,
the Supreme Court has stated that under this standard, the state
must show that a gender-neutra! statute would be a less effective
means of achieving the stated objective.36
L During Rehnquist’s tenure, the Court has invalidated sex clas-
cations in nine out of the seventeen cases to reach the Court.37
The list of sex-based laws which the Court has invalidated in-
cludes: an Oklahoma law which set the age for purchase of 3.2
beer at eighteen for females and twenty-one for males;38 a provi-
sion of the social security laws which allowed a widower to receive
survivors' benefits only if he was receiving one-half of his support
from his wife;3¢ an Alabama statute which required husbands, but
not wives, to pay alimony;# a New York law that permitted an un-
wed mother, but not an unwed father, to block the adoption of a

““~—J3. 33. Trimble v. Gordon, 430 U.S. 762, 777 (1977).
—34..Craig v. Boren, 429 U.S, 190197 {1977),

35. Frontierc v. Richardson, 411 U.S. §77, 685 (1873).

36. Wengler v, Druggist Mut. Ins. Co., 446 U.S. 142 (1980).

37. Sex classifications were invalidated in the following cases: Kirchberg v.
Feenstra, 450 U.S, 455 (1981 ); Wengeler v, Druggists Mut. Ins. Co., 446 U.S. 142
(1980); Caban v. Mohammed, 441 U.S. 380 (1979); Orr v. Orr, 440 U.S. 268
(1979); Califano v. Goldfarb, 430 U.5. 199 (1977}, Craig v. Boren, 429 U.5, 190
{1977); Stanton v. Stanton, 421 U.5. 7 (1973); Weinberger v. Wiesenfeld, 420
U.S. 636 (1975); Frontiero v. Richardson, 411 1.8, 677 (1973),

38. Craig v. Boren, 420 U.S. 190 (1976).

39. Weinberger v. Wiesenfeld, 420 U.S. 636 (1975).

40. Orr v. Orr, 440 U.S. 268 (1979).
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child by withholding consenz;n and a provision of the Missouri
workmen's compensation laws that denied a widower benefits
from his wife's work-related death unless he proved dependence
on her earnings, but granted a widow such benefits regardless of
any dependence.12

Rehnquist has disagreed with the majority in seven of the nine
cases in which the Court invalidated classifications based on sex.#3
His objections to the majority’s decisions emanate from his theory
of constitutional interpretation. Rehnquist argued in The Living
Constitution+ that the proper method of constitutional interpreta-
tion is to first look at the language of the document and then to the
original intent of the framers. According to Rehnquist, the original
legislative intent of the fourteenth amendment was to prohibit the
states from treating blacks differently than whites. He argues that
it is inappropriate for the Court to extend strict scrutiny of legisla-
tive classifications beyond the arena of racial discrimination,
Therefore, while Rehnquist admits that racial classifications are
presumptively invalid, he holds that, as to all other classifications,
the principle of equal protection simply requires “that persons
similarly situated should be treated similarly.”5

Rehnquist also rejects the Court’s intermediate standard of re-
view as being too subjective. How is the Court to know what objec-
tives are important, or whether a law is substantially related to the
achievement of such an objective? Rehnquist argues that these
phrases are so “diaphanous and elastic as to invite subjective judi-
cial preferences or prejudices relating to particular types of legisla-

41, Caban v. Mohammed, 441 U.S. 380 (1979).

42, Wengler v. Druggist Mut. Ins. Co., $46 U.S. 142 (1980).

43. Rehnguist agreed with the majority in two cases. Weinberger v, Wiesenfeld,
420 U.S. 636 (1975}, was a unanimous decision in which the Court invalidated
a provision of the Social Security Act that allowed a widower to receive survi-
vor’s benefits only if he could show that he had been receiving one-half of his
support from his wife. Rehnquist wrote a concurring opinion in which he ar-
gued that there was no rational basis for distinguishing between mothers and
fathers when the interest of the child in receiving the full time attention of
the remaining parent was at stake.

In Kirchberg v. Feenstra, 450 U.S. 435 (1981), the Court unanimously inval-
idated a Louisiana statute that gave a husband, as “head and master” of prop-
erty jointly owned with his wife, the right to dispose of jointly held property
without the wife's consent. Rehnquist joined Stewart's concurring opinion
which emphasized that the decision did not apply to transactions executed
before the lower court decision,

4. See supra note 2.

45. The “similarly situated” language comes from F.S. Royster Guano Co. v. Vir-
ginia, 253 U.S. 412 (1920): “[T)he classification must be reasonable, not arbi-
trary and must rest upon some ground of difference having a fair and
substantial relation to the object of the legislation, so that all persons sirni-
larly circumstanced shall be treated alike. Id. at 415.
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tion, masquerading as judgments whether such legislation is
directed at ‘important’ objectives, or whether the relationship to
those objectives is ‘substantial’ enough,”# Questions concerning
governmental objectives are appropriately left to elected officials;
judges are simply not equipped with the data or the expertise to
handle them. Since sex classifications do not warrant strict scru-
tiny and the intermediate standard of review is too subjective, the
only standard which can be applied to test sex-based classifica-
tions under the Rehnquist approach is the rational basis test. He
has argued that challenged sex classifications do not necessarily
fail this minimum requirement.4” Using language from opinicens in
which the Court has upheld economic regulations against equal
protection challenges,*® Rehnquist pays maximum deference to
legislative decisions. If Rehnquist can discover any conceivable
relationship, no matter how tenuous, between a classification and
its stated purpose, he will vote to uphold the law. Thus, Rehn-
quist’s standard of review clearly presupposes the result; it is an
approach that renders the equal protection clause inconsequential
when applied to sex-based classifications.

In gender-based classification cases, Rehnquist has added a cu-
rious line of reasoning to his objections to the use of the intermedi-
ate standard of review. He has argued that even if the Court were
to use heightened scrutiny when women are discriminated against,
men should not be able to challenge legislation that disadvantages
them.#® This is because our American society has no tradition of
discrimination against males, implying that women need special
ﬁrotection because of past discriminatory practices. However,

ehnquist would be quick to add that, while women may need spe-
cial protection, such protection is not to be found in the equal pro-
tection clause.

When a majority of the Court has invalidated sex classifica-
tions, Rehnquist has contended, in dissent, that under the proper
standard of review the challenged legislation would easily stand.
Although the Court has generally remained unreceptive to Rehn-
quist’s argument, it has, on two occasions, used the rational basis
test to invalidate legislative classifications based on sex.3® One

46. Craig v. Boren, 429 U.S, 190, 221 {1976) {Rehnquist, J., dissenting).

47. See, e.g., Shapiro, Mr. Justice Rehnquist: A Preliminary View, %0 Harv. L.
Rev. 203 (1976). Shapiro argued that Rehnquist's rational basis test requires
only that a challenged classification not be entirely counterproductive with
respect to the purposes of the legislation in which it is contained.

48. For example, Rehnquist often quotes from McGowan v. Maryland, 366 1.5,
420 (1961), and F.8. Royster Guano Co. v, Vuginia, 253 U.S. 412 (1920).

49. Craig v, Boren, 429 U.S. 190, 218-221 (1976) (Rehnquist, J., dissenting).

50. Michael M. v. Superior Court, 450 U.S. 464 (15881); Rostker v. Goldberg, 433
U.8. 57 (1981).
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such case involved a California statutory rape law which made
men criminally liable for engaging in sexual intercourse with fe-
males under the age of eighteen. The California Supreme Court
subjected the law to strict scrutiny and found the classification to
be justified by the compelling state interest of preventing teenage
pregnancies. When the United States Supreme Court decided the
case, Rehnquist, speaking for four justices, used the rationa! basis
test to uphold the law. In doing so, he made only a slight conces-
sion to the Court’s customary use of the intermediate standard of
review for sex classifications: *[T]he traditional minimum ration-
ality test takes on a somewhat ‘sharper focus' when gender-based
classifications are challenged.”5! The purpose of the law, he found,
was to discourage illicit sexual intercourse with minor females.
There may have been a variety of reasons for the state to seek such
a purpose, e.g, concern about teenage pregnancies, protecting
young females from physical injury, and promoting various reli-
gious and moral attitudes towards pre-marital sex. The state has a
strong interest in such a purpose because illegitimate pregnancies
often result in abortions and additions to the welfare rolls. Be-
cause only women become pregnant, it was obvicus to Rehnquist
that men and women are not similarly situated with respect to the
problems and the risks of sexual intercourse.

Rehnquist’s use of the phrase “similarly situated” shifts the fo-
cus of analysis away from the question of whether a classification
is substantially related to an important governmental objective. In
effect, Rehnquist employs this phrase in corder to slide the stan-
dard of review to one of minimum scrutiny. While an important
guestion under the intermediate standard is whether a sex-neutral
statute would be as effective as the one which was challenged,
under Rehnquist's “similarly situated” approach this element of
the inquiry merely asks whether a sex-neutral classification would
substantially advance important governmental interests.52 In the
California statutory rape case, for example, he asserted that a sex-
neutral statute would not only be unenforceable, but also that
young females suffer sufficiently from the consequences of sexual
intercourse and, therefore, may reasonably be excluded from legal
punishment—a criminal sanction that falls solely on males serves
to equalize its deterrent effect. Thus, the inquiry has been turned
on its head in the sense that sex-neutral classifications must be
defended and compared with the challenged classifications that
are based on sex.

The statutory rape case was a five-to-four decision, but Rehn-

51. Michael M. v Superior Court, 450 U.S. 464, 468 (1981).
52. Justice Brennan emphasized this point in his dissent. Id. at 488-89 (Brennan,
J., dissenting).
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quist’s opinion commanded only a four-person plurality, indicating
that a majority will not subscribe to the implications of the “simi-
larly situated” analysis. However, in a case dealing with sex dis-
crimination implicit in a draft registration requirement,s3
Rehnquist again used the “similarly situated” language, and there
were no concwrring opinions in the six-to-three decision. The Mili-
tary Selective Service Act, which authorized the President to re-
quire the registration-of men, but not women, was challenged as a
violation of the equal protection component of the due process
clause. Rehnquist emphasized that, normally great weight must
be given to decisions of Congress, but that in this case even greater
deference should be accorded to the legislative branch because the
case arose in the context of Congress’ authority over national de-
fense and military aftairs where “the scope of Congress’ constitu-
tional power . . . [is] broad, [and] the lack of competence on the
part of the courts is marked.”s¢

Distinguishing previous cases in which the Court invalidated
sex classifications, Rehnguist asserted that the decision to exempt
women from registration was not an accidental by-product of tradi-
tional thinking about women. Indeed, Congress had good reason
to exempt women: “[Congress] determined that any future draft,
which would be facilitated by the registration scheme, would be
characterized by a need for combat troops.””5® Since women by law
were not eligible for combat, it was reasonable for Congress to con-
clude that they would not be needed in the event of a draft and
that there was no reason to register them. Rehnquist’s conclusion
regarding combat restrictions on women was based on the fact that
men and women are not similarly situated for purposes of a draft
or registration for a draft. Although such a statement appears to
invoke the rational basis standard, Rehnquist expressly declined
to apply a specific standard of review to the draft registration
scheme. He justified his reticence by stating that “[a]nnounced
degrees of ‘deference’ to legislative judgments, just as levels of
*scrutiny’ which this Court anncunces that it applies te particular
classifications made by a legislative body, may all too readily be-
come facile abstractions used to justify a result.”ss

The draft registration case was special in the sense that it in-

53. Rostker v. Goldberg, 453 U.S, 57 (1981).

54. Id. at 65.

55. Id. at 6.

56, Id.at 69. As Justices Marshall and White argued in their dissenting opinions,
a substantial number of people in a conscripted military force would fiil
noncombat positions. Marshall contended that the exclusion of women from
registration has no substantial relation to the government's interest in main-
taining an effective defense. It was estimated that 80,000 people would have
to be drafted for noncombat positions.
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volved national defense. Thus, the majority's agreement with
Rehnquist’s deferential approach to the draft registration scheme
is not at all surprising. Still, it must be noted that Rehnquist’s def-
erence to Congress in this area is consistent with his deferential
approach to the Social Security Act. Rehnquist has objected to
challenges to the Social Security Act’s provisions on grounds that
special deference should be given to social insurance legislation
since it has undergone so many changes over the years that a nice
fit between a classification and the objective of the legislation is
impossible and because administrative convenience is particularly
important to the success of entitlement programs.s7

Rehnquist’s opinions in the area of sex classifications are noth-
ing if not consistent. His minimum scrutiny/maximum deference
approach allows him to presume a rational basis for virtually any
legislative scheme that treats men and women differently. Rehn-
quist’s approach to sex classifications constitutes exactly what he
purports to avoid: a set of “facile abstractions” used te justify a
predetermined result—that of upholding the legislation against
constitutional attack.

B. Ilegitimacy

Legislative provisions that distinguish between illegitimate and
legitimate children for purposes of inheritance,’8 the right to recov-
ery for wrongful death,3® welfare benefits,5¢ and social security for
surviving dependent children,5! which have been challenged under
the equal protection clause, have not been uniformly subjected to
the intermediate standard of review. Although the level of scru-
tiny is less clear in the case of illegitimacy classifications than it is
in sex classifications, the Court has invalidated illegitimacy classi-
fications in five out of the ten cases that it has decided. Rehnquist
dissented in each of the five cases.62

Rehnquist voices essentially the same objections to the major-
ity’s approach toward illegitimacy cases as he does to the Court's
sex classification rulings. He argues that equal protection does not
require that a states enactment be logical; rather, its only require-
ment is “that there be some conceivable set of facts that may jus-

57. Califano v. Goldfarb, 430 U.S. 199, 225 (1977) (Rehnqust, J., dissenting).

58. Lalli v, Lalh, 439 U.S. 259 (1978); Trimble v. Gordon, 430 U.S. 762 (1977).

59. Levy v. Louisiana, 391 U.S. 68 (1968).

60. New Jersey Welfare Rights Org. v. Cahill, 411 U.S. 619 (1973).

61. Matthew v, Lucas, 427 U.S. 495 (1976).

62. The Cowrt invalidated illegitimacy classifications in the following cases:
Trimble v. Gordon, 430 11,8, 762 (1977); Jimenez v. Weinberger, 417 U.S. 628
(1974); Gomez v, Perez, 409 U.S. 535 (1973); New Jersey Welfare Rights Org. v.

(C]agl'}i.ll. 411 U.S. 619 {1973); Weber v. Aetna Casualty & Sur. Co,, 406 U.S, 164
2).
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tify the classification involved.”s3 Rehnquist’s dissent in Trimble v.
Gordoné illustrates his approach in dealing with illegitimacy clas-
sifications as well as his general equal protection philosophy. The
Court, in a five-to-four decision in Trimble, invalidated a provision
in an Illinois law that allowed illegitimate children to inherit by
intestate succession from their mothers only,; yet legitimate chil-
dren were allowed to inherit by intestate succession from both
their fathers and mothers. Rehnquist complained that the Court’s
approach was confusing because it failed to specify the level of
scrutiny employed. Additionally, he argued that the Court should
not have focused its attention on the purpose of the law or the mo-
tive of the legislature in passing it. Because there will always be
some imperfection in the fit between legislative motives and the
means of accomplishing legislative goals, the Court, by examining
such motives, has put itself in the position of deciding how much
imperfection to allow and what alternative forms of legislation are
available. The crux of the problem, according to Rehnquist, is that
judges are no better equipped to make these assessments than are
legislators. The result of this judicial *meddling” is that “we have
created on the premises of the Equal Protection Clause a school
for legislators, whereby opinions of this Court are written to in-
struct them in a better understanding of how to accomplish their
ordinary legislative tasks.”s® In short, as far as Rehnquist is con-
cerned, a standard of review which is more stringent than that of
mere rationality necessarily results in the judicial interjection of
the Court’s values into the legislative democratic process.

C. Alienage
In 1971, the Supreme Court declared that “classifications based
on alienage, like those based on . . . race, are inherently suspect

and subject to close judicial scrutiny.”é¢ The Court, however, has
not followed through on this pronouncement. When classifications
based on alienage have been questioned, the Court's standard of
review has been similarly undefined. Adding to this uncertainty is
the fact that the Court employs a double standard with respect to
federal and state alienage-based classifications: “[O]verriding na-
tional interests may provide a justification for a citizenship re-
quirement in the federal service even though an identical
requirement may not be enforced by a state.”67 However, there
are two reasons that classifications based on alienage present a

63. Weber v, Aetna Casualty & Sur. Co., 406 U.S. 164, 183 (1972).
64. 439 U.S. 762 (1877).

65, 7d. at 784,

86. Graham v. Richardson, 403 U.S, 365, 372 (1971).

67. Hampton v. Mow Sun Wong, 426 U.S. 88, 101 (1976).
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somewhat different problem from those based on sex and illegiti-
macy. First, the concept of citizenship itself implies the existence
of favored status for members of a specified group: alienage may
be a relevant classification where illegitimacy and sex are not.
Second, unlike illegitimacy or gender, alienage is not an irrevoca-
ble personal trait; an alien can eventually change his status by fol-
lowing specific procedures to obtain United States citizenship.

In 1973, the Supreme Court employed maximum scrutiny to in-
validate a ‘Connecticut statute that excluded resident aliens from
law practice®? and a New York law that excluded noncitizens from
holding permanent positions in the competitive, classified civil
service.®? In a dissenting opinion which responded to both cases,
Rehnquist emphasized the importance of the concept of citizen-
ship. The Constitution, he argued, makes a distinction between
citizens and aliens eleven times: “Citizenship [is symbolic of] a
status in the relationship with a society which is continuing and
more basic than mere presence or residence.”” He asserted that
the Court, without any constitutional basis, was arbitrarily award-
ing special protection to particular groups of people. He empha-
sized that aliens can change their status and become American
citizens. In Justice Rehnquist’s opinion, it is not unreasonable to
require aliens to demonstrate an understanding of the American
political and social structure and a dedication to American values
by going through the naturalization process.?

Where classifications based on alienage are embedded in stat-
utes controlling employment, the Court uniformally defers to the
legislative wisdom of the state. For example, the Court, in 1978 and
1979, upheld certain state laws which barred aliens from employ-
ment as state troopers” and listed citizenship as a requirement for
the certification of public school teachers.”™ In 1982, the Court up-
held a California statute that made citizenship a prerequisite to
employment in any state, county, or local governmental position
which bestows upon the employee the powers of a peace officer.7¢

68. In re Griffiths, 413 U.S. 717 (1973).

69. Sugarman v. Dougall, 413 U.S. 634 (1973).

70. Id. at 652

7l. In Examining Bd. of Eng'rs., Architects and Surveyors v. Flores de Otero, 426
U.8. 572 (1876), the majority, applying strict scrutiny, invalidated a Puerto
Rico statute that permitted only United States citizens to practice as civil en-
gineers. Rehnquist, dissenting in part, argued that the equal protection
clause of the fourteenth amendment did not apply because Puerto Rico is not
a state, and the equal protection component of the due process clause of the
fifth amendment did not apply because the law in question was not enacted
by Congress, but by the Puerto Rico legislature, instead.

. Foley v. Connehe, 435 V.S, 291 (1978).

. Ambach v. Norwick, 441 U.S. 68 (1979).

. Cabell v. Chavez-Salido, 454 U.S. 432 (1982).

Fag
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Finally, in a 1973 case, the Court stated the exception to the rule of
strict scrutiny of legislation involving alienage classifications:
“[S] crutiny will not be so demanding where we deal with matters
resting firmly within a State’s constitutional prerogatives."?s The
subsequent cases suggest that the exception has devoured the
rule, and that, at least in the area of classifications based on alien-
age, it appears that Rehnquist’s position now commands a
majority.

Rehnquist’s equal protection opinions involving classifications
based on sex, legitimacy, and alienage clearly conform to his pro-
fessed judicial philosophy. His insistence that the Court apply
strict scrutiny only where racial classifications are involved is con-
sistent with his positivistic approach to constitutional interpreta-
tion, i.e,, that interpretation of the fourteenth amendment should
adhere to the original intention of the framers of the Constitution.
Rehnquist is undaunted by the problems that accompany such an
approach. Additionally, his opinions are consistent with his view
of the American constitutional system as a democracy in which the
function of judicial review is simply to prevent the popularly
elected branches from transgressing the limits of their authority,
rather than one to solve substantive problems. Rehnquist's ada-
mant objection to the judiciary’s taking an active role in invalidat-
ing legislation that results from the political process is consistent
with his emphasis on the democratic nature of the Constitution.
Finally, Rehnquist’s opinions are consistent with his assertion that
policy should be made by the majority rather than imposed by a
minority from cutside the political arena. His reliance on majority
rule is ultimately relativistic in the sense that policy made through
proper procedures may discriminate against certain, nonracial,
groups without violating the equal protection clause. Discrimina-
tion, per se, is not prohibited; conversely, equality is not an author-
itative value. The equal protection clause, in Rehnquist’s opinion,
is clearly not a substantive guarantee of equality.

V. RACIAL EQUALITY: REHNQUIST'S OBSTACLE COURSE

One immediate purpose of the fourteenth amendment was to
prevent states from passing legislation which treated blacks differ-
ently from whites. Classifications based on race are presumptively
invalid. Therefore, cases involving racial classifications are rela-
tively easy to decide. The determining factor for Rehnquist in
these “relatively easy” decisions is the presence of purposefu! dis-
crimination through legislation or other official policy. In the ab-
sence of purposeful discrimination, there is no equal protection

75. Sugarman v. Dougall, 413 U.S. 634, 648 {1973).
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violation. Rehnquist has, in effect, erected obstacles to the utiliza-
tion of the equal protection clause even when racial classifications
are involved. His approach to the state action requirement and his
approach to the closely related de jure/de facto distinction illus-
trates the limited nature of Rehnquist's interpretation of the equal
protection clause.

A. Significant State Involvement in Racial Discrimination: A
New State Action Formula

While the Supreme Court has consistently held that govern-
ment involvement in racial diserimination is a prerequisite for in-
voking the protections of the fourteenth amendment, members of
the Supreme Court have disagreed on the dégree of involvernent
which is required. In Moose Lodge No. 107 v. Irvis, s a case involv-
ing a liquor licensing scheme of a private club which refused to
admit blacks to its restaurant and cocktail lounge, Rehnquist, for
the majority, expressed his view that the required degree of state
action was absent. The state liquor license, he held, did not suffi-
ciently implicate the state in the racial discrimination practiced by
the club. He argued that the presence of “any sort of benefit or
service at all from the state,” or any state regulation, does not itself
amount to significant state involvement.” He also distinguished
an earlier case, Burton v. Wilmington Parking Authority,™ in
which the Supreme Court found that a restaurant that leased its
space from a state agency, and was located within a building
owned and operated by that agency, had a sufficiently close rela-
tionship with the state to come under the restrictions of the four-
teenth amendment. In Burton, there was such a close relationship
between the restaurant and the state that the latter was deemed a
participant in the discriminatory activity. In contrast, the private
club, as Rehngquist pointed out, was located on private land and
was not open to the public—it was a private social club in a private
building. The liquor license did not sufficiently implicate the state
in racial discrimination despite the fact that the state arguably in-
volved itself extensively in the operations of the business by virtue
of its issuing a liquor license. Burton emphasized the impossibil-
ity of stating a precise formula for determining when government
involvement is sufficient to call into question the equal protection
clause.” Rehnquist, however, appeared to reject this flexible ap-
proach in favor of the more stringent requirement that the state
must directly and specifically *foster or encourage racial discrimi-

407 U.S. 163 (1972).
Id, at 173,

76,
.
78, 365 U.S. 715 (1961).
79. id. at 722,
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nation” before any equal protection claim can arise.’¢

A more demanding state action requirement would make it
more difficult for members of minority groups to challenge racially
discriminatory practices which would indirectly result from state
action. Rehnquist’s approach to state action implies that state reg-
ulation of business or indusiry will not be sufficient to invoke the
provisions of the fourteenth amendment when “private” entities
directly engage in racially discriminatory practices.®? Whatever its
result, his approach to the state action requirement is predictible
given his positivistic interpretation of the fourteenth amendment.
A high level of government involvement must be present before
action may be properly considered action of the state for four-
teenth amendment purposes.

B. School Desegregation: The De Jure/De Facto Distinction

In 1968, exasperated by the slow pace at which school desegre-
gation was occurring, in spite of the Court’s mandate to use “all
deliberate speed,”®? the Supreme Court charged public school
boards, which had operated dual school systems pursuant to state
laws existing in 1954, with an affirmative duty to eliminate racial
discrimination.83 Thus, southern school systems that had practiced
de jure segregation in 1954, and remained segregated, were clearly
under an obligation to eliminate their dual systems. The legal sta-
tus of segregated schools in northern cities, where proof of ongoing
purposeful discrimination was made difficult by the fact that such
segregation was not explicitly sanctioned by law, was unclear.
Waere such school systems obligated to desegregate?

Under the Supreme Court’s early rulings in cases involving
southern schools,® it was anticipated that northern school sys-
tems would not come under the Court’s desegregation mandate;
theoretically, since segregation of northern schools was not sup-
ported by state action, it must be considered to be de facto, as op-
posed to de jure, discrimination. Thus, such segregation would be
considered to be beyond that ambit of the equal protection clause,
A majority of the Court, however, has taken an approach to north-

80. Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 176-77 (1972),

Bl. Rehnquist authored two other opinions involving the state action question,
but the cases did not involve racial discrimination or equal protection. See
Flagg Bros., Inc. v. Brooks, 436 U.5. 149 (1978); Jackson v. Metropohtan Edison
Co., 415 U.S. 345 (1974).

. Brown v, Board of Educ., 345 U.S. 294, 301 (1955).

. Green v. County School Bd,, 391 U.S 430 (1968).

. Swann v, Charlotte-Mecklenburg Bd. of Educ., 402 US. 1 (1971); Green v,
County Schoel Bd,, 391 U.5 430 (1968).

EBE
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ern school desegregation cases which renders the de jure/de facto
distinction less clear than the earlier southern cases indicated.

The northern school desegregation issue was first presented to
the United States Supreme Court a year after Justice Rehnquist
took his position on the bench. Since that time, he has persistently
objected to the way the majority has treated the issue of northern
desegregation.ts In 1973, Rehnquist lodged the sole dissent to the
majority’s holding that a district-wide desegregation plan in Den-
ver was justified on a finding of intentional discrimination in only
one part of the district.8¢ Rehnquist emphasized the factual differ-
ences between the segregation that existed in the Denver schools
from that which existed in the southern school systems. More ba-
sically, he objected to the Court’s imposition in 1968 of the “affirm-
ative duty” to desegregate, characterizing it as an unexplained
extension of Brown v. Board of Education. While Rehnquist con-
ceded that such a duty exists, he maintained that it should be ap-
plied only te southern school systems where segregation had once
been mandated by law.

Rehnquist viewed the Court’s reasoning in two northern school
desegregation cases decided in 197987 as a further unwarranted de-
parture from the de jure/de facto distinction. In both of these
cases, the majority held that school boards which intentionally
maintained dual school systems in 1954, and which continued to
maintain them, must show why they have not taken necessary
steps to desegregate. These school boards bear the heavy burden
of showing that their actions, promoting the dual school systems,
serve important and legitimate ends. In Columbus Bd. of Educ. v.
Penick, the Court stated that “actions having foreseeable and an-
ticipated disparate impact are relevant evidence to prove the ulti-
mate fact, forbidden purpose.”® The Court still requires a finding
of de jure segregation as shown by the school boards’ (or adminis-
trators’) purposeful segregative action in order to justify a legally
imposed remedy for racially imbalanced schools. The 1979 cases,
however, facilitate findings of purposeful segregation by their reli-
ance on proof of intentional segregation in 1954, as well as on the
“foreseeable and anticipated disparate impact” of school authori-
ties' actions.

Rehnquist is adamantly opposed to what he refers to as the
Court’s “new methodology.” First, he argues that there is no rea-
son to look at a school’s actions before 1954, unless the school has a

Contra Milliken v. Bradley, 418 U.S. T17 (1974).
Keyes v, School Dist. No. 1, 413 U.S. 189 (1973).
Columbus Bd. of Educ. v. Penick, 443 U.S, 449 (1979); Dayton Bd. of Educ. v.
Brinkman, 43 U.S, 526 (1979) (Dayton II).
443 U.S. 449, 464 (1979).

g 328

65-953 0 ~ 87 - 24




732

308 NEBRASKA LAW REVIEW [Vol. 63:288

history of legally mandated racial segregation. Presumably, this
means that schools which were not legally segregated in 1954,
should not be made to bear the responsibility of achieving a uni-
tary system. Second, he argues that the burden of showing a dis-
criminatory purpose should lie with the plaintiffs, and when there
is no evidence to prove or disprove the justification offered by a
school board for its actions, the Court should not hold that there is
a violation of a constitutional right. Rehnquist’s approach to de-
segregation is clear. In order to justify the imposition of a remedy
for racially imbalanced schools, the lower courts must find some
action on the part of the school board which intentionally discrimi-
nated against minority students. If such violations are found, the
Court must then determine how great a segregative impact the vio-
lations have on the racial distribution of the schools. The remedy
must only redress the difference; if past violations are found to
have occurred, the proper remedy “is to restore those integrated
educational opportunities that would now exist but for purpose-
fully discriminatory school board conduct.”® In short, Rehnquist's
approach would make it considerably more difficult to challenge
racially segregated schools. Rehnquist’s approach would also limit
the remedy to the correction of the actual violation.

Rehnquist has never voted to uphold a school desegregation
plan.® In light of recent congressional overtures aimed at prevent-
ing the judiciary from expanding its policy of desegregation, it
might be prudent for the Court to keep a low profile in this area.
Should Congress actually attempt to limit the judiciary’s remedial
powers with regard to desegregation, Rehnguist could be expected
to side with Congress. Indeed, Rehnquist might take advantage of
such an opportunity and attempt to overturn many of the impor-
tant school desegregation rulings handed down by the Supreme
Court. Although Rehnquist surely would not go so far as to repudi-
ate Brown 2! he would interpret it narrowly as applying only to le-

89, /d. at 524,

90. In United States v. Scotland Neck City Bd. of Educ., 407 U.S. 484 (1972), a
unanimous decisions which involved a state law which created a new school
district in Halifax County, North Carclina, the Court held that if the new
school district hindered the dismantling of the dual system, the implementa-
tion of the legisiation could be enjoined.

91. But see R. KLUGER, SIMPLE JUusTICE 606-11 (1975). As a law clerk, Rehnquist
prepared a memo for Justice Robert Jackson to be used by Jackson in devel-
oping his arguments for conference on the Brown case. Rehnquist’s memo,
entitled “A Random Thought on the Segregation Cases,” contained the fol-
lowing passage:

One hundred and :‘g?: years of attempts on the part of this Court to

protect minority te of any kind—whether those of business,
slaveholders or Jehovnh 's Witnesses—have all met the same fate.
One by one the cases establishing such rights have been sloughed



733

1984) JUSTICE REHNQUIST 309

gally authorized or mandated segregated schools, and would gladly
repudiate its successors, which, in his view, have rendered the de
jure/de facto distinction meaningless.

V1. REHNQUIST ASCENDANT? A VOTING ANALYSIS

Is Justice Rehnquist's influence among the other members of
the Supreme Court increasing? Is his version of the equal protec-
tion clause likely to gain majority support? Are we likely to see
him authoring more majority opinions upholding sex-, illegiti-
macy-, and alienage-based classifications, and invalidating school
desegregation plans? After examining Rehnquist’s judicial opin-
ions in 1975, John R. Rydell concluded that Rehnquist's approach
to egual protection was not likely to become the dominant view of
the present Court.92 Other contemporary observers of Rehnquist’s
behavior on the Court have asserted that he is the source of vision
that currently informs the work of the Supreme Court. In 1982,
Owen Fiss and Charles Krauthammer asserted that Rehnquist is
emerging as the leader of a conservative bloc consisting of Burger,
Powell, White, and O'Connor, and that his influence is likely to ex-
pand given his relative youth and the likely pattern of future ap-
pointments.®3 Thus, the early image of Rehnquist standing alone
in “right field” may soon fade as he rises to prominence in the con-
servative Court of the 1980's.

While Rehnquist has been in the minority in many of the equal
protection cases, he has also been a most vocal dissenter,® and he
has also spoken for the majority in several important decisions.
Thus, a reading of the Court’s equal protection opinions seems to
indicate that Rehnquist might be an emerging leader on the Court.
To test this impression, this section provides an analysis of the
votes in all of the equal protection cases which Rehnquist partici-
pated in through 1981.85 Using data from eighty-eight cases, major-
ity percentages and dissent rates for each justice, and
interagreement scores for all pairs of justices, were computed in

off, and crept silently to rest. If the present Court is unable to profit
by this example, it must be prepared to see its work fade in time, too,
&s embodying on the sentiments of a transient majority of nine men.
I realize that it is an unpopular and unhumanitarian position, for
which I have been excoriated by ‘liberal’ colleagues, but I think
Plessy v. Ferguson was nght and should be re-affirmed. . . .
92. Rydell, supra note 1, at 875.
93. Fiss & Krauthammer, The Rehnguist Court, T NEw REPUBLIC, Mar. 10, 1962,
at 14-21.-
o, Rehnquist filed an opinion in twenty-four of the twenty-eight cases in which
he dissented.
95, All non-unanimous equal protection cases decided in full, as well as per
curiam decisions that elicited dissenting opinions, have been included in the
analysis. A complete list of cases is available upon request from the author.
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order to determine whether Rehnquist’s interpretation of the
equal protection clause is likely to be shared by a majority of the
Supreme Court.

A. Majority-Dissent Percentages

As Table 1 indicates, Rehnquist voted with the majonty in 67.8
percent of the non-unanimous cases in which he participated. This
majority participation score indicates that five of the other Justices
voted with the majority a higher percentage of the time than he
did.” He dissented twenty-eight times; in eleven of those cases he
dissented alone. Also, he filed an opinion in all but four of the
twenty-eight cases.

TABLE 1
Dissents and Majerity Participation (Non-unanimous
Equal Protection cases 1972-1981)

Number Majority

Justice of Cases Participation Dissents

N L% N PCT
Powell a7 1] 90.8 8 8.1
Blackman 88 78 86.4 12 136
Stewart 88 4 841 14 159
Burger a8 T4 841 14 159
White 87 68 8.2 19 21.8
Rehnquist 87 50 678 28 322
Stevens 49 32 65.3 17 347
Brennan 88 . 39 .3 49 55.7
Douglas 37 15 40.5 2 59.5
Marshall 87 34 39.1 53 60.9

A gross analysis of dissenting and majority participation rates
is misleading because of the relatively large number of equal pro-
tection cases that involved challenges to economic legislation. In
these cases, the Court used the rational basis test to uphold the
law, and Rehnquist voted with the majority. I, however, the cases
are divided into seven categories based on the type of classification
which was challenged,5” a clear pattern does emerge.%¢ Rehnquist,
in terms of majority participation, ranks sixth in race cases, eighth
in gender cases, last in both alienage and illegitimacy cases, and
fourth in economic regulation cases.

96, fg (l‘llglk. Civil Liberties Patterns in the Burger Court, 1375-78, 34 W. PoL. Q.
).
97, The seven case types of challenged classifications are: race, gender, illegiti-
macy, alienage, voting, poverty, and other.
98. However the number of cases is far too small to provide statistical reliability
of the findings.
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B. Bloc and Time Series Analysis

The majority participation percentage permits a general assess-
ment of Rehnquist’s position in relation to the other members of
the Court; this does not indicate, however, that the majority sub-
scribes to his interpretation of the equal protection clause. The
guestion of whether other members of the Court may be moving
closer to Rehnquist’s views remains; neither a “bloc” analysis, nor
a “time series” analysis, currently supports an affirmative reply.

TABLE 2
Matrix of Interagreement: Non-unanimous Equal
Protection Cases 1972-1981

MRSH BRN DOUG STVN WHTE STEW BLKM POW BURG REHN
— 953 89.2 542 55.9 36.7 367 326 4.1 5.9
— 865 613 608 39.8 4290 368 282 114
- - 44 513 351 389 322 5.4
— 831 57.2 511 70.1 46.9 43.8
— 6820 712 68.6 64.3 48.9
- 150 81.5 81.8 7041
— 891 8L7 87.8
— 862 2.
— B85

Court cohesion = 55
Sprague criterion =78

~.
In the bloc analysis, the interagreement percentages indicate

that “Rehnquist’s bloc” consists of no more than two justices. |
There appear to be two blocs at opposite ends of the spectrum:
Brennan and Marshall received a score of 95.3 percent on inter-
agreement, and Burger and Rehnquist scored 81,5 percent on inter- '
agreement. The interagreement scores for Powell, Blackman, and
Burger are all sufficiently high for them to be characterized as a
bloe, with Rehnquist bemg a marginal member (at best). Thus,
\th\e “Rehnquist bloc” consists of only Rehnquist and Burger.

The time series analysis is even less useful on the important
guestion of whether Rehnquist’s influence has increased with his
tenure on the Court. A comparison of Rehnquist's majority and
dissenting votes by year is outlined in Table 3.
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TABLE 3
Rehnquist's Majority/Dissent Votes 1972-1981

Court Term 1971 1972 1973 1974 1975 1976 1977 1978 1979 1940

Majority Vote 3 4 9 3 7 8 3 0 2 3
Dissenting 2 7 3 1 2 5 1 4 3 0
Total $ 15 12 4 9 13 4 H § 5
Percentage

Majority 60 538 75 ™ N7 615 W T4 W 100

Although the collection of cases used was too small to provide sta-
tistically reliable results, no pattern of emerging leadership is
discernible.

VII. CONCLUSION

In Rehnquist's view, the fourteenth amendment was not in-

. tended to be an affirmative guarantee of equality. Its purpose was
sxmply to prohibit the states from treating blacks and whites differ-
~ ently under the law. Such a view is consistent with his belief in
immanent positivism, requiring adherence to the text of the Con-
stitution and reliance on the original intention of the framers of the
Constitution—even if their intent is not discernable. Rehnquist
consistently argues that the rational basis test is the proper stan-
dard of review where racial discrimination is not implicated. Even
when race is involved, Rehnquist is very reluctant to use the equal
: protection clause unless he finds discrimination that is both pur-
1posefu] and officially sanctioned. His approach to equal protection
' analysis flows from his view of the limited role of the judiciary in
the American political system. Rehnquist believes the Supreme
Cowrt should pay maximumn deference to the decisions of popu-
larly elected officials. The states, in particular, should be given
maximum leeway to determine the best solution to their problems.
Rehnquist's faith in the ultimate fairness of majoritarianism seeins
to be the key to his emphasis on state autonomy and to his mini-
mum scrutiny/maximum deference approach to equal protection.
The analysis of voting data does not support the thesis that
Rehnquist’s influence among the other members of the Court is
increasing. However, the number of cases utilized in the analysis
was clearly inadequate for the task of indicating patterns of change
over time. Another variable which adversely affects the reliability
of the analysis of the voting data is the fact that there is a new
justice on the Court, and it is too soon to analyze her voting behav-
ior. In the next few years, it will be important to observe whether
Justice O’Connor will align herself with the Rehnquist/Burger
bloe. Looking toward the future, it is clear that if two new Justices



737

1984] JUSTICE REHENQUIST a3

are appointed by a conservative republican President, the balance
of power could shift in Rehnquist’s favor.

The possibility of a Supreme Court majority subscribing to
Rehnquist's interpretation of the equal protection clause has seri-
ous implications. Despite Justice Stone’s footnote in the 1938 case--
of Carolene Products, which suggested that the fourteenth amend-
ment might give special protection to members of groups which
have been traditionally disfavored and excluded from the political
process,? the Supreme Court did not actually begin to give serious
meaning to the equal protection clause until 1954. Since then, how-
ever, the Court has led the American political system—first in the
quest for racial equality, and then in efforts to achieve equality for
women and other traditionally powerless groups. By its willing-
ness to take an active role in interpreting the equal protection
clause, the Court has undertaken the responsibility of shaping and
defining an evolving concept of equality. If a majority of the jus-
tices were to accept Rehnquist’s view of equal protection, the
Court would no longer perform such a role. Members of “discrete
and insular” minorities, who have turned to the judicial system be-
cause relief was not available from the democratic process, would
find the courts unresponsive as well. The result of 2a Rehnquist-led
majority would be an equal protection clause that offers little pro-
tection to racial minorities; virtually no protection te women,
aliens and illegitimates; and no “special” preferential treatment to
members of traditionally disadvantaged groups. Members of such
groups would have no legal recourse if the political process did not
offer them an opportunity to challenge diseriminatory policy. Ona
more general level, Rehnquist's relativistic version of the equal
protection clause would render equality a value that would forever
remain merely personal, and without intrinsic moral worth, since
the goal of equality can never be enacted into law through a demo-
cratic process.

99. United States v. Carolene Prods. Co., 304 U.S. 144 (1938),
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Congress has few responsibilities so heavy as that
of selecting the leader for & coordinate branch of aovernment,
the sixteenth Chief Justice of the United States. This is
not an appointment to a President's administration. The influence
of this appointment on our history and our society aoes much
deeper and will likely Tast Tong after the names of the present
Cabinet are forgotten and most of the members of the present
Senate are no longer here. Senators should reach their own
independent judgment on this appointment and should not feel
bound by short-term notions of political advantage or
loyalty. Supreme Court nominees have been rejected far more
frequently thar any other presidential nominations because
oi their great jmportance and enduring consequences. 0f the
eight nominations sent to the Senate between 1967 and 1971,
for instance, only half were confirmed and Senate action was
btocked on President Johnson's nominee for Chief Justice.
Several other nominations have not been submitted because
of fea+ of defeats. The Senate has a special responsibility
in these nominations and it has been a responsibility Senators
haye been willing to exercize when basic issues have been
at stake.

I urge the Senate. to reject the nomination of Justice
William Rehnquist as Chief Justice. 1 do this because 1
believe that Justice Rehnquist's long and unchanging record of
hostility to governmental protection of minority rights renders
him unworthy to hold the position of preeminent leadership
in the American system of justice. 1 belijeve that the

appointment is an insult to minorities and women in the U.5.,
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that it +s part of a concerted strategy of the Reagan

Administration to weaken federal protection of civil riqhts, and

that it will endanger the capacity of our political system

to cope with very severe prohlems of inequality in an

increasingly multi-racial society and a society where the

role of women is becoming ever more important. No modern

Justice has been so consistently hostile to enforcement of

equal protection of the laws or has embraced so consistently

& fundamentalist legal philosophy that so firmly denies any

possibility of judicial protection for victims of discrimination.
This testimony will first briefly discuss the nature

of the Senate's responsibility in nominations to the Supreme

Court. Second, it will describe the role of the courts in

protecting minority and women's rights and the critical

battles aqgainst civil rights enforcement by all branches of

government now being waged by the Reagan Administration.

Third, i1t will discuss the wishful thinkina about Mr. Rehaquist

and misleading testimony by Mr. Rehnquist/

that contributed to his initial confirmation for the Court.

Fourth, it will show through statistics and throuah quotes

from his writings and decisions the nature and intensity of

his opposition to minority rights during his service on

the Court. This account will show that the opposition is

fundamental, will quote from his angry and beligerent attacks

on other justices when his position fails, and will show that

the hostility to minority rights has not abated with his yéars

of service on the court. Fifth, I will sugqqest that

the appointment of an ideclogical extremist is 1ikely to either

deepen polarization on the court or lead the court into
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a situation in which it can offer nothing but frustration te
a severely divided society where gqovernmental power is increasinaly
being used to deepen rather than remedy inequalities.

The Role of the Senate. Each time the Senate has

faced a controversial Supreme Court nominee in the last

twenty years there has been a review of the history of conflicts
over appointments and Serate rejections ot nominees.

In the last century the resistance to Presidents even went

to the extreme of changing the size of the Court. In this
century nominees and possible nominees have been sharply
questioned about their personal and leqal backarcund and their
orientations toward civil riaohts, riahts of the accused,
abortion, and other matters. In a society where the

Supreme Court makes the final decision about the contemporary
meaning of such sweeping and unspecific constitutional
provisions as "due process of law” and in a court where

many decisions of great importance for the nation are made

by 5-4 votes, it is an insult to the intelligence of the public
to suggest that one need only consider a nominees grades in
law school. it is perfectly appropriate for the Senate

to determine whether or not a nominee has a closed mind to the
claims of millions of Americans in minority groups who

rarely win legislative battles and rely on the courts tor

the protection of their basic rights. 1 do not believe

that the Senate should name as leader of our hiahest court

a nominee whose positions are consistently hostile, often

even when other conservative justices recognize the need

for some kind of response.
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When I testified against Mr. Rehnquist's initial
appointment fifteen years ago I had to opportunity to
discuss both the issues and the responsibility of Senators
with a number of Senators and staff members. Three basic
questions were on their minds. The first was whether or
not Senators owed deference to the President in makina
the decision, The second was whether or not they should
consider anything beyond the intellectual competence of the
appointee, and the third was whether or not it was possible to
know in advance how a member of the Supreme Court would vote
once he was given life tenure and was responsible only to
history. A reading of the floor debate shows that these issues
remained very much in the forefront as Senators reached their
decisions.

Since there has been no seriously contested nomination
for the last fifteen years and since Hr, Rehnouist has
already outlasted 78 of the 100 Senators in office in 1971 it
is important to review those anuestions and to find out
what evidence can be drawn both from the historic record and
from Mr. Rehnquist's actual performance as a Justice.

The courts have always played an extraordinary role
in our Titigious and leoalistic society where power is
distributed in extremely complex ways, where 1legislative
bodies are dominanted by lawyers, where bureaucratic reaulations
draw heavily on legal precedents, and where the courts have
the final power to declare what the laws and the Constitution
mean. Nothing is more traditional in American politics than

that there should be a strugale over Supreme Court appointments,
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particutarly when there are basic legal issues unsettled in the
nation and when a President is perceived as trying to

extend his partisan views to constrain the next political
generation through control of the Supreme Court.

Georqe Washinqton, perhaps the most universally revered
President, and James Madison, the dominant intellect of the
Constitutional Convention, tost appointments on political
grounds. Washington's appointment of John Putledae to
be the nation's second Chief Justice was defeated in 1795,
Jefferson was bitterly critical of the Supreme Court.

Andrew Jackson confronted harsh battles over nominees.
Because ot their worry over the racial policies of President
Andrew Johnson the Republicans who controlled Congress
during Reconstruction succeeded in shrinking the Court to
eliminate the possibility of more appointments by a hostiie
President. President U.S. Grant was forced to withdraw

two nominations for Chief Justice from the Senate.

There have been a number of other defeats, either through
negative votes by the Senate, refusal to act on nominees,
withdrawal of nominations, or decisions by Presidents that
it would be futile to submit the nominees they preferred because

of inevitable controversy and possible defeat.
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During the last twenty years the Senate refused to
act on President Johnson's nomination of Justice Fortas as
Chief Justice and Judge Throneberry as Associate Justice.
Two of President Nixon's nominees were defeated by votes in
the Senate, several more candidates approved by the President
were never submitted to the Senate because of strong public
criticism, and anocther, Justice Rehnquist received 26 negative
votes. In all of these disputes, as well as in the Senate
action rejecting President Hoover's nomination of Judge
Parker, ideological issues were very important, although there
were often other issues as well. ’

It is particultarly instructive to review the record
of the Senate in blocking the nomination of President
Johnson's choice as chief justice. Although Justice Fortas
Tater resigned on another issue, the battle in 1968 was
partisan and ideological. Leader of the Senate opposition,
Sen. Robert Griffin {(R-Mich.) and vice presidential nominee
Spiro Agnew said that a lameduck president should not be allowed
to appoint a Chief Justice whose judgments would so strongly
shape the legal futwe. Sen. Howard Baker {R-Tenn.), future
Senate Majority Leader, safd that he had "no question
concerning the legal capability of Justice Fortas" but
that he would oppose him anyway. In a July 1, 1968 speech
Sen. Strom Thurmond (R-$.C.) announced his opposition to
Fortas on philosophic qrounds and claimed that the appointment

was a plot between Chief Justice Warren and President Johnson
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“because they both want to continue the policies of Chief
Justice Warren.'

The Republicans were so determined to stop the confirmation
that they used a filibuster to prevent a majority vote on
the nomination. It was the first time in the history ¢f the
Senate that a filibuster had been used to block a presidential
nomination. Analysis of the vote on cloture, the veote that
led to the President's withdrawal of the nomination, shows that
the Senators voted on ideological and partisan qrounds.
Three-fourths of Republicans and nine-tenths of Southern
Democrats voted against cutting off debate while nine-tenths of
Morthern and Western Democrats voted for cloture. Some of the
same Senators who now take the position that there should be
quick confirmation of Justice Rehnquist with no searching
examination of the consequences of his decisions for the
rights of millions of Americans were then quite willino to
support a minority veto through the filibuster system to
prevent President Johnson from making an appointment they
disagreed with. Their success made possible the Burger
Court. Chief Justice Burger's unusual decision to resion
his office while still in qood health now gives President
Reagan the possibility of nominatina a candidate who nay
carry the ideals of the Reagan Administration intp the next
century as the leader of the judicial branch of goverament.
The Senate has both the right and the obligation to determine
what this may mean for our common future.

The Civil Rights Situation. My testimony against

Justice Rehnquist Ffocuses on his record in the enforcement of

the Constitution's quarantee of "equal protection of the laws."
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When considering his decisions on minority rights and sex
discrimination, however, it is very important to keep in
mind the larger context within which the decision about the
future of the Supreme Court takes place.

We are in an Administration with a record of hostiliiy
to minority interests unmatched in wmore than a haif century.
The President ran on an anti-civil rights platform,
ptedging to change the Constitution and redirect the courts.
He received virtually no black support in either campaign
and only & small minority of Hispanic votes. He has
appointed to key civil rights enforcement offices active opponents
of ¢ivil riqghts laws who often use their offices to fiaht
black, Hispanic and women's organizations in the courts and
in administrative requlation decisians. The recent
extraordinary action of House liberals and moderates in voting
to abolish the U.S, Civil Riqhts Commission, which was
put in the hands of strong cpponents of civil rights after
a quarter century of important bipartisan scrvice is one sfan
of the current situation. We are in a situation where the
Attorney General bitterly attacks the Supreme Court and where
his assistants appeal to federal courts to end school deseqregation

and affirmative action plans.

It is no accident that the President has chosen the
Justice who is the most opposed to civil rights litigation.
Only the courts have blocked the Reagan efforts to resegregate
schools, end affirmative action, and deny governmental responsibflity

for housing p011c1es'that produced segregation and unequal
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opportunities. Rehnquist is the Justice most closely in agrece-
ment with the Administration's policies, even in the case
in which they fought to restore tax subsidies to segregated
private education. This appointment is an important part of the

effort Lo reverse the momentum of civil rights.

American society and the American economy are changing
rapidly in ways that produce new challenges for all institutions
of government, The minority fraction of U.S. population is
increasing rapidly and it is clear that the next generation
will be by far the most profoundly multiracial in American
history. A second very large minority qroup has emerged, the
Hispanics, whose numbers might well exceed those of blacks
not far inte the next century. The great majority of the new
jobs in the society are occupied by women and a rapidly
increasing share of children are growing up in households
headed by women. Occupational segregation and wage inequality,
however, remain very severe. In the 1980's there are many
signs_of decreasing educational opportunity for black and
Hispanic youth even as the economic changes eliminate employment
opportunities for those without income. High school dropout
rates are rising and the share of minorities aoing to colleqe
declining. Residential searegation has remained almost untouched
by extremely weak fair housing policies and new jobs are
being concentrated in outlying suburban areas not accessible
by workers from segregated inner city communities. Inner
city schools and other institutions have to rely on a constantly
shrinking share of metropolitan tax resources to deal with

an increasingly impoverished and miseducated enroliment,
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No one, of course, thinks that the courts can or should solve
alt of these problems but they do set the context within which
issues are formutated.

One of the basic problems faced by minorities and women

is their relative powerlessness. They have few representatives

within government and at tie top levels of private organizations.
More seriously,they face a political environment where the
representatives of the status quo qenerally command most of the
resources and where politicians often have more to gain from
creating fears of change than from responding to minorities,

This is particularly true on matters of race relations where
anti-change politicians can often explioit racial fears and
prejudices of the majority,

These qeneral problems are compounded by the system of
minprity veto that is so deeply institutionized in Conaress.
The Senate filibuster system blocked anti-lynching legislatign
for almost a.half-century, killed a fair housing enforcement
bill in 1980, blocked the Grove {ity leaislation, and, in
general, makes it virtually impossible to enact any serious
c¢ivil rights measure apart from voting riqhts except when
there is an extraordinary majority of the kind last seen

almost two decades ago.
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The Courts become particularly critical to minority
groups during periods when political leadership is hostile to
their fnterests. It is understandable, for instance, that women's
groups, whose drive for the Equal Rights Amendment was defeated
by a conservative movement that assured women that the Supreme
Court would attend to discrimination without the ERA are
deeply concerned when a hostile Administration attempts te
name a Chief Justice who has clearly and repeatedly said that
he believes there is nothing in the Constitution that forbids
unequal treatment by sex. It is understandable that civil
rights qroups fighting a Justice Department committed to
reseqregating 1nFegrated school districts does not want to
have a Chief Justice with the same attitude.

We are in a period when enforcement of existing civil
rights laws has virtually ceased in many areas, when the relative
status of minority and female-headed families has deteriorated,
when there have been sharp reductions in provision of such
basic essentials as welfare payments for poor children, housina,
health care, job training, and others. Existing political
leadership attacks both the tools to deal with discrimination
directly and the programs to help overcome the effects of past
discrimination.

Serious litigqators for equal rights rarely qo to court
because they think that the courts will provide speedy and
comprehensive remedies. The courts are stow, cautious
and usually incremental in their decisions. Civil riahts
plaintiffs often lose. They go to court because they helieve

they have rights and there is nowhere else to ao.
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They believe that it is inherent in the Constitution that
minority riqhts must be protected by the courts regardless

of what the popular majority of the moment may wish to do

to minorities, 1If that is not true, the rights are nothing
more than empty promises that the majority may chose to dishonor
whenever 1t wishes. In many of Justice Pehnquist's decisions,
however, there is no understanding of the fact that minorities
often have no real political alternative and that it is
precisely under those circumstances that their legal rights
become most important and the role of the courts in protecting
them most critical.

The Promise of Fairness. Hhen his nomination to the

Supreme Court was pending before the Senate, Mr. Rehnquist and
his supporters arnued that neither his active opposition to civil
rights as a private citizen and a Supreme Court clerk nor

his work in the Nixon Justice Department should be taken as
reflections of his personal attitudes toward civil riahts and
civil Tiberties. Descriptions of his early actions were
dismis;ed as inaccurate or no longer relevant. His statements
as a Justice Department official were dismissed as “advocacy,"
not a statement of personal beliefs. Supporters pointed to

the surprising evolution of some earlier Justices after their
appointments. Rehnquist fed such hopes with statements that he
would divorce his personal political attitudes from his role as
a Justice. Moderates in the Senate were encouraged to hope
that the rigid ideological conservative would metamorph{ze into
a judge who would look at cases with dispassion and come to
terms with the profoundly difficult problems of equal riahts

in a society of deep and persisting inecuality.
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The American Bar Association report supportinag the
nomination explained the civil rights and civil liberties
statements as “professional aavocacy" or statements of
lTegal "philosophy." Arizona State Senator Sandra Day 0'Connor,
later to join her law school classmate aon the Court, commented:
"When Bil1 has expressed concern about any law or ordinance. in the
area of civil riqhts, it has been to express a concern for the
preservation of individual liberties of which he is a staunch
defender in the tradition of the late Justice Black.*"

Mr. Rehnquist, in explaining the way he would respond
to his responsibiiities on the court, invoked another areat
Jurist, Justice Frankfurter and repeatediy promised to separate

his personal politics from his decisions as much as possible:

I have always felt that, as I think Justice Frankfurter
said, you inevitably take yourself and your backaround
with you to the Court. There 1is no way you can avoid it,
but I think it was Frankfurter who also said, if putting

on the rabe does not change a man, there is somethina wrong
with that man. I subscribe unreservediy to that philosophy
that when you put on the robe, you are not there to enforce
your own notions as to what is desirable pubTic policy.

{Hearings, 156}
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The majority report of the Judiciary Committee, recommending
that the Senate confirm Mr. Rehnquist as an Associate
Justice dismissed many of his statements as vigorous advocacy,
not personal views. It found that he had changed his views
on public accomodations and that he was not actually opposed
to school desegregation. 1In dealing with a variety of sweeping
statements on civil liberties issues, the Senators relied on
the advocacy argument, on statements praising freedom of
speech, free press, and other civil 1iberties before the
comm1ftee, and on favorable excerpts from conaressional
testimony and speeches. The majority concluded that,
"He sees both siaes of the difficult questions in this area,
which require working out the delicate balance established by the
Constitution between the rights of individuals and the duty of
government to enforce the Taws."{Report, 13-20)
Both Mr. Rehnquist and his advocates promised the country
a fair and balanced judge who would not be rigidly ideological
ang would be open to the claims of all who came before the
court, He would not be, they arqgued vigorously and successfully,
the kind of judge who would always vote against civil rights
and equal protection and whose vote could be easily predicted

without even knowing any specifics of a case.

Justice Rehnguist's Record on the Court.

If there is one thing that is readily apparent from exam-
ining the way Justice Rehnquist has voted im more than
3000 cases and the opinions and dissents he has authored

is that the critics were right and the supporters were wrong
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in their predictions of the meaning pf/the appointment for
1itigation affecting minority righf; and ¢ivil liperties,
particularly rights of accused criminals. Mr. Rehnquist
immediately placed himself at the extreme right of an increesingly
conservative court and has remained there term after term
thraugh fifteen years of changing membership and evolving
issues. His record in many areas has been aTmost totally
predictable, Whatever the issue, no one on the court is less
Tikely to vote to sustain a clafim of minority rights under
the equal protection clause and no one is more likely to
defend the police against any allegation of unconstitutional
action.

One way to understand the extremist nature of his position
is to compare it with that of the other conservative justices
appointed by President Nixon and President Reagan. One
way to took at this question is to use the statistics on
Supreme Court voting published annually by the Harvard Law
Review and the analysis of the first decade of the Burger
Court by Prof. Russell Galloway of the Supreme Court History
Project. Galloways study shows that during the 1969-71 period
"the Court underwent one of the most dramatic alterations in
its history” as "the liberal wing was decimated and the conservative

wing rejuvenated.... When Rehnquist came on the court

"control rested in the hands of seven conservatives and moderates
led by the conservative four-vote Nixon bloc." The Nixon
justices were strengthened in the mid-1970s by the movement

of the Court's moderates in a more conservative direction.

In these circumstances conservatives dissented far less and
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concentrated more on influencing majority decisions that
became the Taw of the land.

As the years passed, each of the other conservative
Justices showed some signs of increasing independence of judgment
and changing voting patterns as new issues arose. By the
Oztober 1977 term of the Court, fov instance, both Justice
Powell and Justice Blackmun had moved toward more independent
patterns of disagreement or agreement on issues
on particular cases. Rehnquist remained firmly rooted at the
extreme right and had by far tne highest dissent rate of the
members of the dominant conservative faction. His dissents
were often bitter and doctrinaire, even against fellow
conservatives who deviated from orthodoxy in response to
the special circumstances of the case before them.

The record is particularly striking in the field of
equal protection, When 1 searched Justice Rehnquist's
record through the term completed this July via the
LEXIS computer system, I was astonished to receive an eight-
foot long ¥ist of 96 equal protection dissents, five of them
this June and QJuly. Reading these dissents one after another
for many hours it was very clear that this record was the
product of a strongly committed, consistent, and closed mind
operating in terms of a philosophy that ignored the realities
of American race relations and offered virtually no hope to any
minerity group that had to rely on judicial protection for its
rights.

Professor Davis' 1984 article on Justice Rehngquist's

equal protection record offers clear measurements of his
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voting record. To that point, she said, "Rehnquist has
never voted to uphold a school desegregation plan." Of the
seventeen cases of sex classifications in laws that had come
before the court, the majority of the justices had struck down more
than half but Rehnquist had favored permitting continued
different treatment in almost nine-tenths. On the cases
about whether it violated equal protection to enact laws
treating illegitimate children differently he voted to
uphold all of the challenged state ‘aws punishing children
for their parents'sins, In a series of cases dealing with
the riznts of iilegal aliens, Rehnquist divercged sharply from
the court's majority.

ingther study of Justice Rehnquist's record, by
Prof. Robert Riggs of the Brigham Toung Law School and
Thomas 0. Proffitt found that he was overwhelmly sympathetic
to state and local governments in general when the validity
of tte r action; were challenged . In criminal cases
he vot2d againit the rights claimed by the accused c¢riminal
in aizost nine-tenths of cases from all levels gof
government, On the other hand he was far less likely than the
court majority to vote for access to the federal courts or
to sustain claims based on freedom of expression.(see tzdles
1 and 2}.

The overall pattern of Justice Rehnquist's voting, in
other words, is clear. He has strongly and consistently
sucported consarvative positions, His wecord on equal

protectien and criminal rights cases shows exactly the opposite .

of what the Senate was teld it could expect— a rigid ang
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closed mind, less sympavhetic to plaintiffs claiming
Constititional rights tham any other Justice in recent history.
There is very Tittle evidence_that the robe has changed the
man,

The general pattern is distressing but it adds a great
deal to the statistical analysis to read individual decisions.
In his response to the great issues that came before the court,
both the implications of Rehnquist's legal and political
philosaphy and the mature of his personal values become
much clearer.

Rehncuist's opinions on minority rights fssues rarely
show any serious effort to understand either the nature of
the substzntive problem or the extent to which a group has
come to court because it has been totally impdssible for then
to obtain any recognition of their rights from the elected
branches of government for a very lgng time. These guestions
are irrelevant, in Rehngist's view because he believes that
the Constitution offers virtually no protection against
governmentzl action to women and many other groups and anly
minimal protection to minority groups that can surmgunt
axtraordinary burdens of proof. Often he disposes of
equal rights claims on technical grounds, treating the issue
as simply one or deductive loagic.

His values come out most clearly, haowever, in dissents,
when he passionately disaarees with some action the Zourt's
majority has taken, particulariy in the fields of schaal

desegregasion and affirmative action. In these cases the

legal technician gives way to the anary partisan using
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a combination of bitter attacks, ¢ynical satire, and
predictions of doom.

Rehnquist's dissent in Steelworkers v. Weber , 443 U.S. 193,

assails the Court's approval of & voluntary agreement by
labor and management to implement minority hiring goals to
overcome a history of discrimination in the firm. In his
dissent, Justice Rehnquist accuses his colleagues of engaging
in the doublespeak and big 1ie techniques described in
George Orwell's, 1984 , a biting satire of a totalitarian state
that constantly engages in official lies. He claims that the
majority is concocting false “"legislative history: and
engaging in "a tour de force reminiscent not of juristssuch
as Hale, Holmes, and Hughes, but of escape artists such as
Houdini...." He is characteristically uninterested in the nature
of the problem the agreement was supposed to address, saying
merely that virtually no black craftsmen had been hired earlier
because "few were available in the Gramercy area...." We do
not learn why they weren't available or why workers could be
found after the voluntary plan was adopted. That is not
relevant. In his conclusion, Rehnquist describes affirmative
action as "a creator of castes, a two-edged sword that must
demean one to prefer another." He warns apocalyptically that
“tater courts will face the impossible task of reaping the
whirlwind."

In a decision handed down less than a month ago,

Local Number 93 v. City of Cleveland, Slip Opinion, July 2, 1986,

Rehnquist continued this battle. He attacked the Court's
decision sustairing a voluntary consent agreement between

the firefighters union and the (leveland city government
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providing policies to increase the promotiens of bHlack and
Hispanic firemen. He called it "simply incredible" that
the majority “virtually read out of existence" the evidence
on Congress' intent. He argued that the plan harmed whites
and that no minority worker should receive any special treatment
unless that individual could "prove that the discriminatory
practice had an impact on him." There was, once again, no
significant discussion of the nature of the historic discrimination,
the desirability of voluntary change, or the likelihood that
the remedy he preferred would have worked.

Another dissent came this June in Sheet Metal

Workers International Assoc. v. EEOC, 54 LW 4988 (June 24, 1986)

The Court's majority found the order of the lower court to
be "properly and narrowly tailored to further the Government's
compelling interest in remedying past discrimination.®
Rehnquist's dissent objected to "ordering racial preferences
that effectively displace non-minorities.” Here and elsewhere
we find the special solicitude for the rights of whites that
is so characteristic of the policy of the Reagan Justice
Department and the Reagan civil rights offices.

Rehnquist has also been the leading dissenter on
school desegregation. His dissent in the 1973 Denver case,

Keyes v. School Dist. Ne. 1, Denver, Colorado,413 U.S. 189,

was the first major dissent after eighteen years of unity by

the court following the 1954 decision. He called this decision
extending desegregation to Northern cities a "drastic

extension of Brown." Since that time there have been no

significant expansions of desegregation law, primarily because
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the Nixon majority cut off the possibility of city-suburban
desegregation in most circumstances in its 5-4 decision in
the Detroit case. Nonetheless, Justice Rehnguist has
very strongly objected to the Court's permitting metropolitan
desegregation to take place in Wilmington, Deleware and to
the Court's reaffirmation of the Denver decision in the
1979 Dayton and Columbus cases. Had Rehnquist's position
prevailed there would have been large-scale return of minority
students to segregated schools.

When the Supreme Court declined to review the
Wilmington order in 1975, Rehnquist dissented, calling the
remedy “"more Draconian than any ever approved by this court,”
He claimed that his colleagues were ignoring the Detroit decision
and accepting "total substitution of judicial for popular control

of local education." (Deleware State Board of Ed.. v. Evans,

446 U.S. 923}). In another dissent at a later stage of the

case he said, "My disseat ... is based on my conviction that
it is extraordinarily slipshod judicial procedure as well as
my conviction that it is incorrect.”(Buchanan v. Evans,

423 U.S. 963)

Rehnquist’'s role was much more extensive in the case
of Columbus, Ohio, which led to the last major decision hy
the Supreme Court to the present. Columbus was due to
implement a large desegregation plan in September 1978. 1In
mid-August, after the Justice for the Circuit, Potter Stewart,
rejected an application for a stay, Rehnquist signed a stay
that cancelled the entire desegregation plan affecting 42,000

students just before school opened. Wwhen the case was heard
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later by the full Court and the decision rejected his
preference for requiring proof of viclations for each
individual school to be desegregated he dissented very

strongly, denouncing the decision as "as complete and
dramatic a displacement of local authority by the federal
judiciary as is possible in our federal system.”

He attacked his brethern for "Vick and a promise" opinions
and a "radical new approach" which created a "tight noose"
on school boards.

He claimed that the Supreme Court, in reaffirming the
Keyes decision, was following a policy he described as
"integration Uber alles,™ a takeoff on the Nazi anthem.

He charged the majority with creating a “"loaded game board" and
acting like "Platonic Guardians", superceding local democracy.
The decision, he said, violated the "intellectual integrity"

of the Court. As in the case of affirmative action, he

used the image of dictatorship to describe civil rights plans.

In one striking part of his Columbus dissent, Rehnquist
clearly identified with the Court's white critics. “Our
people," he wrote, "instinctively resent coercion, and
perhaps most of all when it affects their children and the
opportunities that only education affords them." Obvieusly,
"our people” referred to the white opponents not the black
supporters of the court order, Nor was there anything
about the black allegations, which had convinced the majority,
that their children had been coerced into segregated schools
and denied the "opportunities that only education affords them."

{Columbus Board of Ed. v. Penick, 443 U.S5. 449.)
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It would be possible to extend this discussion of cases,
quoting from dissents finding it permissible for school boards
to take books they don't like out of libraries, supporting
discrimination against {llegitimate children, allowing
school boards to arbitrarily fire teachers early in their
pregnancies, allowing resident aliens to be denied benefits of
college assistance programs, allowing a property qua1§fication
for voting and many others. Two other examples from
the field of minority rights, however, should suffice to
§1lustrate feknquist's approach, The first deals with the
battle over tax privileges for openly discriminatory private
schools. The second with rights of Indien tribes.

The Bob Jones Univ. case (461 U.S. 572) was one of

the most celebrated of recent years, featuring a dramatic
change of position by the Reagan Justice Department, an
extraordinary appointment of an advocate for the qovernment's
foraeyr position by the Supreme Csurt, a =zjor congressional
controvery and an embarassing defeat for the Administration in
court. Rehnquist found nothing wraong with the policy of

tax exemptions for segregated schools, finding that Congress
had no intent to deny them when it acted in 18%4 and 1913 on
tax legislation. He said that it would nct violate the equal
protection clause of the Constitution if Ccroress were to

pass a law granting exemptions to "organizzitons that practice
racial discrinination,” Uniess sgmeone czs1d prove that their
sractices were "1nternded" to discririnate, zolicies that had
the effect of discrimating couls not only =3 accepted but

subsidized. (fzotnote 4).
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Few groups have had a more miserazble experience dealing
with both state and federal governments than American Indians.
Solemn promises and eternal gudrantees have been violated with
monotonous regularity. As an extremely small and impoverished
part of the population, often subject to severe local ditcrimination,
Indians rarely have success in achieving political reforms,
The degree to which the federal courts will protect the rights
of the Indians and their tribes is an important test of
merican justice, ‘

In a2 1980 decision, Washington v. Confederated Tribes,

Rehnquist dissents from a majority decision saying that there
is no need to balance interests to determine the tax imrunity
of a tribe (an issue which is of the greatest importance in
determining the viability of tribal economic activities) but
that the courts should simpliy enforce whatever they

think Congress wished. In a footnote that has & peculiarly
irzaic ring for students of Indian history, Justice Rehnguist
attenpts to offer reassurance:

Indian tribes are always subject to protection by
Congress. This source of protection is more than
adeguate to preclude any unwarranted interference
with tribal self-government. Congress, and nct the
judiciary, is the forum charged with the responsibility
of extending the necessary level of protection....

(447 U.S. 134, footnote 11)
Ne~y tribes have, of course, been "protected" cut of alrost
all of their resources and many of their rights and imrunities.
A sinilar attitude appears in other cases, including one just

dzzrzed, Three Affiliated Tribes v. Wold Enecineerine, Siip

Gzirvon, June 16, 1986, in which he dissents from Justice

0*l:xnnor's opinion agdinst a North Dakota state law denying

65-953 0 - 87 - 25
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tribal access to state courts unless the tribe waives its
sovereign immunity on all issues under state law.

In characteristic Rehnquist fashion the decisions are

abstract and ideological, there is no grappling with the
realities of the problems encountered by the powerless,

“and history 1s recast in a way that simply denies the conflict
between democratic institutions and minority rights that is

so fundamental in the history and law of minority rights
litigation.

The Basis and Significance of the Record.

Mr. Rehnguist’s record on the rights of mingrities and
women is no acciﬁent. It grows directly out of a legal phil-
osophy that makes it almost impossible for minorities to
win in court. It is a philosophy based on a radical
rejection of the extension in the protection against
discrimination that grows out of almost a half-century
of litigation and landmark Supreme Court decisions.

Rehnquist believes that those precedents are largely based

on g misunderstanding of the Constitution and that he has

the correct understanding of the intent of the framers.

In Mr. Rehnquist's view, spelled out in many decisions and in
his article,"The Notion of a Living Constitution," the
_framers of the Fourteenth Amendment, for example, had no
intention to protect women or any other non-racial minority
group against discrimination and thus there is no constitutional
basis for a serious challenge to unequal laws. So far as
minorities are concerned, he believes that the 14th Amendment

was intended to address the problems of the last century in
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the South, not the probiems of contemporary hlacks and
Hispanics.

When c¢laims are raised by racial minerites, who,
Rehnquist concedes,do have a right to come to court under
the Fourteenth Amendment, a number of the other elements of
his legal philosophy come into play. He favors policias
making 1t more difficult to come into federal courts by
favoring state court jurisdiction and limiting
standing. He believes that it is not sufficient for racial
minorities to prove that official decisions had the consistent
and foreseeahle consequence of discrimination but that they
muest also prove the intent to discriminate, something that
is exceedingly difficult given the reluctance of officials
to admit to racial! prejudice or intentional violations of
minority rights. Even if there is intent, he favors
a standard of proof that would require civil rights lawyers
to show that each individual school was intentionally seqregated
and that each individual minority worker receiving a remedy
was personally victimized by discrimination. Under his
standards it is doubtful that all the civil rights Tawyers
in the U.S. could desegregate thoroughly one major corporation
or one major urban school district. Certainly there would be
no trial court capable of handling the volume of evidence that
would be required. Such a standard would, in all probability,
end school desegregation litigation and reduce employment
discimination cases to a relatively small number of individual
grievances. Affirmative action requirementswould vanish

and school districts would be free to dismantle desegregation
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plans affecting milifons of students, sending the black
and Hispanic children back to their segregated and unequal
schools.

Mr. Rehnquist's jurisprudence does not discuss the
question of whether or not a remedy will work or whether or
not it will solve the problem the minority plaintiffs bring
to court. { He does, however, discuss with urgent
concern the effect of court-ordered remedies on whites.)
His concern is with limiting the range of judicial action to
the greatest possible extent, noc with assuring that the
institutions are changed so that the operate in genuinely
not racial ways or provide genuinely equal opportunities to
the groups previocusly victimized by discrimination.

One of the most disturbing elements of Rehnquist's
decisions is tre way in which his ideology and philosophy
swamp any serious treatment of the facts of the case and
the situation of the individual or group appealing for
justice, The reader finds not a searching and illuminating
consideration of the particular problem and a difficult balancing
of rights, pract{cal conditions, and possible remedies, but
the forcing of the particular facts inte a preformed mold,
even if it requires filtering out much of reality.

At its worst, the Rehngquist technique devolves into
recraating the facts to fit the preconceptions, ignoring
important parts of reality and slanting both the description
of the facts and the oppesing legal arguments in ways that

result in a systematic distortion of the case's central features.
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These problems are skillfully illustrated in an analysis
way in which Rehnquist respaped the case of a Louisville
man claiming that his righté had been violated by the
printing of his name and photo in a widely distributed police
brochure entitled "Active Shoplifters" even though he had
never been tried or convicted of the offense. Professor
Robert Weisberg analyzes the way in which the issues in

this case are restructured in Rehnquist’s opinion to justify
denial of the plaintiff's claim. Rehnauist's statement of

the facts of the case, for instance, is the first sign

of the problem, Before the reader ever learns about the

claim of the Louisville man there are twenty lines setting

up the problem from the perspective of the local police.

By the time we find out about the plaintiff's allegation

"the reader has assimilated a pleasant picture of two

dutiful officers ... who 'agreed to combine their efforts'

to prevent crime, all of this 'during the Christmas season,'"
The uncomfortable fact that a man who was never tried should
be presumed innocent and not publically proclaimed as quilty
and as a continuing "active shoplifter" led to a strange
characterfzation. Rehnquist said that "his guilt or innocence
of that offense had never been resolved, although later the
shoplifting charge was 'finally dismissed.'" The process

of stacking the deck proceeds:
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"To appreciate the structure of Paul v. Davis, we need only start
with Justice Rehnquist's overt compartmentalization. Prior to part I,
he sets forth the “facts.”®*2 These fifty-nine lines thus are made to
seem alinost by-the-way; yet, as we have indicated, they serve a vital
coloang function.® It is only in the sixty-four lines that constitute
part 1,94 however, that Justice Rehngquist educes his basic structuring
thesis: Davis, through the temerity of his claim, challenges an ordered
system of law. Masterful in its progression, this part builds on the
readler’s skepticism, imbued earlier, about a respondent who, after all,
had been arrested.®™* Justice Rehnquist continues to depict Davis as
opposing, in turn, the basic premises of the federal system,?* the
police who are trying “to calm the fears of an aroused populace,”*”
the ratural limits of legal liability,*® and the studious reflectiveness of
the Court itself.2* . . . .

Justice Rehnquist cogentli! chooses words to set
Liavis up against one or more of his audience’s basic values. We noted
the centrality to substance of the embellishing words “concededly,”
“transmuted,” “drafted,” and “shepherded.” The concluding
phrase, “a study of our decisions convinces us they do not support the
construction urged by respondent,”*? climaxes the mounting sense of
uneasiness about Davis. Davis has challenged the police, and, accord-
ing to Justice Rehnquist, the legislative drafters of a noble amend-
ment; but his gravest olfense, it seems, is attempting to distort the
studious processes of the Supreme Court itself. - . .

[o convince his audience that the court below should have
heen more reflective, Justice Rehnquist immediately introduces the
primary formal device of the rest of the opinion: the positing of

. “premises” from which his logic seems inevitably to flow. But these

Ppremises, usually expressed in what Cardozo called the “type mageste-

rial,” ¥ are often crafted out of Justice Rehnauist’s whole cloth.
The analysis offers many more examples, but they are
not important here. The basic observation of Professor
Weisberg and my basic impression in reading scores of
opinions and dissents is that all too often they read like
preconceived decisions seeking a rationale, often at
considerable cost 1n ignoring or distorting the facts.

This approach helps to explain the extrme conclusions that

Rehnquist reaches compared with his fellow conservatives.
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Mr, Rehnouist's orientation toward politics and toward
issues on the court has been one of extraordinary consistency
and predictability and there are no sigqna of siqnificant
growth or change., He has never believed that law should
change existing racial arrangments, except to deal with a
few individual problems. For the rest, Rehnquist believes
that the courts should do nothing, that governmental action
is counterproductive, that the white majority will take care
of any real problems through the democratic process, and
that there should never be remedies that aid blacks or
Hispanics as a group in ways that deprive whites of some
opportunities.

One dominant impression of Mr. Rehnquist's writina is
that he lives in another countey. It is a country where
minority legal claims are only intellectual puzzles and
where those claims and the half century of decisions
implementing them are misquided. It is a world where
blacks and Hispanics coming to court asking for more
and different governmental action are almost alwavs wrong
and where police defending their kinds of controversial
aovernmental action are almost always right. It is a world
where a main threat to the social order is from courts which
are unfair to whites and to local control.

The basic preblem is not that Justice Rehnquist does
not believe what he writes or that he does not often express
it in an interesting or arresting way. The problem is that
there is 1ittle relationship between the historic and contemporary

experiencs of minority people 1in the U.S. and

the version that exists in Rehnquist's mind.
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Were Rehnquist to tead a court with the kind of majority
that could be created by two or three additional appointments
we would risk repeating one of the most disaraceful stories
In our legal history, the Supreme Court's emasculation of
the laws and constitutional amendments of the Reconstruction
which culminated in the 18%6 Plessy decision. The courts
accepted and leqgitimated the erection of the system of
de jure segregation in the South and c¢losed the door to
minority 1itigants, with few exceptions, for almost sixty
years. The specific¢c issues would be different but the
conseauences would be very similar if Rehnquist's views became
the law of the land.

If minorities and women are to share confidence in our
legal system and hope for justice and opportunity in our
society, it is ve}y important that leading fiaures in the
white community take this nomination seriously as a
statement about our future. We are not selecting a law
professor or a philosopher., We are selecting the leader of
our system of justice, a leader who may serve into the next
century. I believe that most Americans and most members of
Congress are proud of what we have accomplished in movinag toward
equal riahts and few wish to turn backwards. This nomination is
a symbol of retreat and reaction from our common dream. It )
would threaten shrinkage of the riahts of millions of Americans.
I urge the members of the Senate to withhold their consent
and to advise the President to submit a nomination of a Chief
Justice who can help a deeply divided court deal with the

problems of a divided society with growing inequality.
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The CHAIRMAN. The distinguished Senator from Delaware.

Senator BiDEN. One brief question for each of you, a different
question.

Mr. Askin, how do you respond to the assertion made that Jus-
tice Rehnquist was left with a Hobson’s choice in the Laird v.
Tatum case—it is getting late; almost 11:00 o’clock—7atum case, to
which you spoke, and that is, that had he not sat and voted, the
Court would have been deadlocked and the Nation would have
been deadlocked on a very critical issue?

Mr. AskiN. There was no Hobson’s choice at all. The only thing
that would have happened, if Justice Rehnquist had recused him-
self, there would have been a trial; perfectly reasonable thing to
happen. There would have been a trial. We would have had an evi-
dentiary hearing, which was the appropriate thing to happen; not
to make a decision based on factual claims and assertions, includ-
ing Justice Rehnquist’s own testimony as Attorney General before
the Senate Investigating Committee, where there has never been
an evidentiary hearing, and never a trial.

Senator BipeN. Thank you.

Mr. AskIN. There was no Hobson’s choice whatsoever. There was
a very clear choice—that h~ should not have participated, and we
woulc{ have gone ahead and had a trial. No law would have really
been created at all.

Senator BipEN. Ms. Verveer, what is the single most important
objection that your organization has to Justice Rehnquist? Is it be-
cause he will impact more heavily on the direction of the Court as
Chief Justice, or because it is a second shot at a sitting Justice—do
you understand what I am getting at?

Ms. VERVEER. Senator, we have not taken a formal position on
the nomination. What we are here to——
hThe CaARMAN. If you do not mind, speak in your loudspeaker
there.

Ms. VERVEER. The organization has not taken a formal position
on the nomination. But we have a number of concerns that I think
have been articulated very clearly over the last 2 days. And I think
those surround the two major issues, of his commitment to equal
justice, and his commitment to the constitutional liberties guaran-
teed by the Bill of Rights.

And we are here to urge the Senate to assure the American
people where he stands on these issues so they can have the kinds
of assurance I think that they demand.

Senator BipEN. Thank you very much.

Professor, it is good to see you. You are one of the foremost
people in the country on matters relating to 14th amendment ques-
tions.

How do you respond to the assertion that, notwithstanding your
description, Justice Rehnquist finds himself in a solid minority—
not the majority at this point, but a solid minority—on a number
of the issues that you raised as being so extreme?

In other words, his exireme views seem to be shared by more
than himself on the Court. Are there more than one extremist on
the Court, or is he different than he stated? Do you understand
what I am driving at?

Mr. OrFIELD. Yes.
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I think it has been a conservative court since 1971, by any rea-
sconable standard. There are many conservative majorities on that

ourt.

The thing that distinguishes Justice Rehnquist is that every term
he is always at the extreme conservative edge. As he said more or
less himself today, and according to the Harvard Law Review's
published analysis every term, and he is there. And if you look at
individual issues, especially these kinds of equal protection issues,
that is where he is as well.

You see each of the other conservative judges going through
some kind of evolution and some kind of deepening. I think that
that is something that we often see in the trial courts when we are
having civil rights cases. We see judges confronting the kinds of
terrible problems there are in our society, and thinking about the
hard choices, and realizing that the political process is not going to
solve them all. So you see other judges moving and making differ-
ent kinds of decisions. But every year you see Justice Rehnquist in
exactly the same place.

Senator BIpEN. I thought it was interesting that the two cases
which Justice Rehnquist cited to show growth and that he changed
his mind were cases where he changed his mind to become more
restrictive in applying constitutional principles.

Mr. OrrierD. Another thing that you see is, that if you analyze
the dissents, among the dominant conservative group, he has by far
the most dissents. And he often dissents fairly angrily against his
own conservative colleagues when he thinks they make a mistake,
like approving an affirmative action——

Senator BipEN. It is clear to me he is the most conservative. I
just have not made up my mind, and I am going back to reread,
and read in the first instance, about half a dozen cases which were
mentioned here, as to whether or not he can accurately be charac-
terized as extreme.

But at any rate, I appreciate your testimony and your explana-
tion, and the entire statement has been put in the record, and I am
anxious to read it all.

For my part, I thank you all.

The CHAIRMAN. The distinguished Senator from Massachusetts.

Senator KENNEDY. Mr. Askin, do you believe that the Justice vio-
lated the canons of ethics in participating in the decision in the
Tatum case?

Mr. Asxin. I believe he violated the most basic canon of all, that
you cannot be both an advocate and a judge in the same case.

I think that canon is taken for granted.

Senator KENNEDY. Well, he talked about his obligation and his
duty to sit. He spent a good deal of time of that in his memoran-
dums that he has made available to this committee. He indicated
that if he failed to meet that duty, he was failing to meet his re-
sponsibility, and quoted a lot of cases before the Supreme Court.

Mr. Askin. I think he invented a bizarre doctrine which no one
has cited since, that somehow or other, when your vote really
counts, then you do not recuse yourself. That is the time when you
do recuse yourself, when your vote is going to be decisive.
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He gaid, if your vote is really meaningful, then you cannot do it.
Even though you have a conflict, you have to sit. That is turning
the rules of ethics on their head.

Senator KENNEDY. In his memorandums, he indicates that you
cannot go to the Court without some view of the Constitution; that
he responds to constitutional issues in a broad way and that he has
to apply them; and that therefore he had a duty to sit. Although it
referred to various constitutional questions and issues, in his mem-
orandums he talked about the application of law in his exchange
with Senator Ervin.

What is your response to that aspect of his memorandum that
justifies his duty to sit?

Mr. Asxkin. I believe his memorandum concealed more than it re-
vealed. He makes vague statements. This is his——

Senator KENNEDY. Are you making the charge that it was dis-
honest, intellectually dishonest?

Mr. Askin. I think it was flimsy. Yes, I think it concealed a lot. I
am not going to characterize, but I think it was very flimsy. I think
it concealed an awful lot of the truth.

Senator KENNEDY. Well, why would he do that? What would be
his motivation?

Mr. AskiN. Well, the only motivation I can discern is that he
wanted to protect his former colleagues in the Justice Depart-
ment—and clients, they were really his clients—because he repre-
sented them before Senator Ervin's committee—from having to
stand trial.

That is all that was going to happen. To go back to Senator
Biden's earlier question, I should point out this complaint was dis-
missed in the District Court on motion; there was never any evi-
dentiary hearing. The District judge said the complaint on its face
failed to state a claim. He threw it out. There was never any evi-
dentiary—the Court of Appeals reversed that. In a two-to-one deci-
sion, the Court of Appeals said plaintiffs have a right to have a
hearing and a trial, and if they can prove their allegations, they
may be entitled to an injunction enjoining the Army from carrying
out its domestic intelligence program.

So we still had never had an evidentiary hearing when it gets to
the Supreme Court. The only thing that would have happened if
the Court of Appeals’ decision had been affirmed, we would have
gone back and finally had a hearing on the plaintiff’s allegations
that the Army was engaging in this illegal and illicit program of
spying on civilian political activity, That is all that would have
happened.

enator KENNEDY. And this was at a time that he was a counsel
for the Defense Department; is that correct?

Mr. AskiN. That is correct. He represented them before Senator
Ervin's committee.

Senator KENNEDY. And this is at a time when allegedly he was
writing or making decisions about what couid be done in terms of
surveillance of American citizens; what could be done with regards
t(})l the military in terms of public demonstrations in opposition to
the war.

He was counsel for the Defense Department. He was writing
memorandas on this. He had indicated what his position before was
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going to be, in response to Senator Ervin’s statement. He still made
the judgment to cast the deciding vote. And as a result of that, as I
characterized earlier, there was a denial of discovery that could
have revealed a whole host of irregularities, potential violations of
civil rights and civil liberties, as we later saw as a result of the
plumbers, the Houston plan, the whole range.

Now, do you find—let me just ask you out of the blue—do you
find it somewhat interesting that in the request of the members of
the Committee to the Office of Legal Counsel that we are being
denied t?he various memoranda of Mr. Rehnquist on those types of
activity?

Mr. AskiN. Absolutely, Senator.

Senator KENNEDY. Do you think it is important for this commit-
tee to get them?

Mr. AsxiIN. It is extremely important.

Senator KENNEDY. Why?

Mr. AskIN. Because it is probably time that we got to the bottom
of this thing.

Senator KENNEDY. Why is that important? That was a long time
ago.

Mr. Askin. Oh, I do not think it is so long ago. I think we still
live with it. There are indications of resurrection of surveillance ac-
tivity today, more of this kind of spying on political activity. I
think we ought to get to the bottom of what was going on back
then, and indeed if Justice Rehnquist had not cast that deciding
vote in 1972, maybe we would have gotten those memorandums in
our discovery at trial. We might not still be fighting for them 14
years later if he had not cast that deciding vote, but had let this
case go to trial, and we would have gotten to the bottom then of
what had been going on.

Senator KENNEDY. What we are talking about is the range of ac-
tivities including wiretapping of individuals, the penetration of do-
mestic organizations that were in opposition at that time. We are
talking about the active surveillance, the use of the American mili-
tary in terms of surveillance of American citizens, probably the
greatest threat in terms of individual rights and liberties of Ameri-
can citizens in recent times.

What we are talking about is our committee being denied the
kinds of indications of how Mr. Rehnquist views First Amendment,
civil rights, civil liberties at an extremely important time. And
that might be of value to the American people in instructing their
members of the Senate on their value of these liberties,

Mr. Asgin. Absolutely, Senator Kennedy. And 1 think it would
also be good to know whether the future Chief Justice of the
United States really had some participation in this. I have no idea.
It would have been nice to get to the bottom of it.

Se?atOr KeEnNEDY. It would be reassuring to the American
people——

Mr. AskIN. Yes, it would be.

Senator KENNEDY [continuing). If it was demonstrated as a result
of those that he had a strong commitment to those rights and liber-
ties, and that, I think, would be very, very instructive and impor-
tant that they understand that and we do not know that.

Mr. AskiN. That is correct.
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Senator KENNEDY. And he has indicated—I think it is important
for the record—that he is prepared to see that that material is
available.

Mr. AskIN. I heard him say that today.

Senator KENNEDY. But it is, I think, a disservice to the American
people that we are not permitted to get that. I thank the Chair.

The CHAIRMAN, The distinguished Senator from Vermont.

Senator LEARY. Mr. Chairman, I will be brief. I just have a ques-
tion for Professor Askin. Earlier in the testimony, yesterday, in
fact, 1 asked a whole series of questions of Justice Rehnquist re-
garding Laird v. Tatum and went very much into the gquestion of
whether he was aware when he was at the Department of Justice
of any of the disputed evidentiary facts in Laird v. Tatum. And 1
think it is a fair summary of Justice Rehnquist’s testimony to say
that according to him he was unaware while at the Department of
Justice of any of the disputed evidentiary facts in Laird v. Tatum.
Is that your understanding and recollection?

Mr. AskiN. Senator, the problem is he may not have known the
facts. The problem is he testified before Senator Ervin's committee
as if he did know the facts and then voted on those facts, those al-
leged facts in the Supreme Court while the plaintiffs were standing
outside saying we want a hearing on these facts. The basic fact was
had the Army discontinued its domestic intelligence program. That
was fact No. 1. The Army said, well, we really do not do it any-
more. This case is really moot. You are making a tempest out of a
teapot. Assistant Attorney General Rehnquist went before the
Irvin committee, testified to that fact. Maybe the Army told him
that. I do not know if he was testifying from his own personal
knowledge. He told Senator Ervin's committee as follows. He does
not quote the whole statement in his memorandum. He says,

The function of gathering intelligence relating to civil disturbance which was pre-
viously performed by the Army as well as the Department of Justice has since been
transferred to the Justice Department. No information contained in the data base of

the Department of the Army’s now defunct computer system has been transferred
to the Internal Security Division’s data base,

Now, that was a fundamental fact issue. The plaintiffs in Tatum
were screaming, “We do not believe they have disbanded it.” There
was never an evidentiary hearing. The Government only claimed
that in their briefs. There was never a hearing. We had evidence to
the contrary, indications to the contrary. We wanted a hearing.

Assistant Attorney General Rehnquist tells this to the Ervin
committee. The Government tells it to the Supreme Court in its
brief. It shows up in the majority opinion for which Justice Rehn-
quist becomes the fifth vote: Well, the Army has dismantled their
system anyway; there is really nothing going on. But that was a
basic evidentiary dispute that nobody ever had a hearing over.

Senator LEaHY. So your assumption is, based on what he said in
the Ervin committee, that he was aware of some of the disputed
evidentiary facts.

Mr. AskIN. Well, he claimed to be. Whether he really knew or
not, I do not know. Be claimed it. He testified to this as a fact and
;;‘hen voted for it in the majority opinion. And we said it was not a

act.
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Senator LEAHY. In fact, he said you did not have standing, did he
not?

Mr. AskiN, Well, ultimately, he said there is no standing. But he
had already also testified before Senator Ervin that we had no
standing.

Senator Leany. That is right. But he testified before Senator
Ervin you did not and then he found that.

Mr. AskiN. And then he does not quote that statement in his
memorandum either. He says, well, I made some comment on the
law before Senator Ervin’s committee, but he never quotes the sen-
tence: “My point of disagreement with you, Senator, is to say
whether, as in the case of Tatum versus Laird,” et cetera, et cetera,
and then goes on to say, “There, there is no justiciability,” which
he then goes on the court and in time to vote for it. It is a rather, I
think, bizarre episode in judicial ethics, very frankly.

Senator LEaHY. Thank you. This is a point I wanted to cover be-
cause about 90 percent of the questions I have asked Justice Rehn-
quist in these 2 days of hearings has been on the Tatum case.
Thank you very much. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Alabama.

Senator HEFLIN. I believe 1 will not ask any questions. I will try
to expedite it.

The CrairMaN, The distinguished Senator from Illinois.

Senator SimoN. Thank you, Mr. Chairman. I am sorry I was not
here for the testimony of the three witnesses, but I have been
glancing through the testimony. Professor Orfield, if I can just read
a few sentences from your testimony:

One of the basic problems faced by minorities and women is their relative power-
lessness. They have few representatives within Government and at the top levels of
private organizations. More seriously, they face a political environment where the
representatives of the status quo generally command most of the resources, where
politicians often have more to gain from creating fears of change than from re-

sponding to minorities. This is particularly true on matters of race relations where
antichange politicians can often exploit racial fears and prejudices of the majority.

For that reason—and I accept what you have to say—it seems to
me the position of Chief Justice is important beyond the vote cast;
it is that symbolic role that I have asked you people about. As you
have studied the record of Justice Rehnquist, have you seen change
or moderation in his record as it deals with minocrities?

Mr. OrrFiELD. No. Even the decisions that were handed down
early this month were consistent with this entire record. Within
the last 2 months there were decisions on affirmative action. Both
held against affirmative action, two dissents. There was a case very
recently on Indian affairs that was very disturbing in that he said
any problems that Indians had could be taken care of by Congress.
That would protect them; the courts did not really need to. He dis-
agreed with Justice O’Connor on that one. I find his record one of
stunning consistency. Among all of the political or judicial figures I
have looked at, the level of agreement throughout his entire career
in terms of where he comes out on these kinds of issues is astonish-
ingly consistent, and it goes up right to the present. And he said -
here today that you could not really expect substantial change,
that his basic values were what you would be seeing in all likeli-



777

hood in the future. And I believe that is true. The robe did not
change Justice Rehnquist.

Senator SiMoN. You may have heard Dean Griswold testify.

Mr. OrFIELD. Yes.

Senator SiMon. He said he thinks that rather than the Chief Jus-
tice designate influencing others, as Chief Justice the others might
influence him. I gather you differ with that judgment.

Mr. OrFiELD. I think what one would have to say, unless Mr.
Rehnquist’s life is going to change in some kind of really sudden
way, like Paul on the road to Damascus; it seems to me that what
we have seen is what we have got. I was here in 1971 and many
Senators and their staff people were saying that then, that once he
gets on the Court he will be different, that it will be like Justice
Black or like Justice Frankfurter, who he referred to frequently in
his testimony in 1971. He was not. it was exactly like William
Rehnquist, the private citizen, and William Rehnquist, the Nixon
administration official. The Justice was exactly the same and he
has continued to be. I think that the really disturbing thing about
this is that this is the first time, so far as I know, at least in
modern history, when we have somebody who has a perfectly clear
record of almost always deciding against minority interests who we
are about to put in charge of our basic system of justice in this
country at a time when we have pretty serious and deepening
racial cleavages and tremendous social change is going on in the
rolg of women and other groups. I think it is a very reckless thing
to do.

Senator SmMoN. I thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Any more questions on the part of anyone? If
not——

Senator HeFLIN. Let me ask one thing, Mr. Orfield. You men-
tioned that you participated in the confirmation process of Justice
Rehnquist then. Did you testify?

Mr. OrFIELD. Yes.

Senator HeFLIN. Did you testify against him?

Mr. OrFieELD. Yes, I did.

The CHAIRMAN, Any other questions?

We thank you for your presence and your testimony. You are
now excused. Our last panel is panel No. 10. I request these wit-
nesses to come forward if they are here: Mr. Robert Ellis Smith,
publisher, Privacy Journal. Is he here? Ms. Darlene Kalke, Center
for Immigrants Rights. Is she here? Ms. Anne Ladky, Women Em-
ployed. Is she here? Ms. Marjorie Fujiki, staff attorney, Equal
Rights Advocates. Is she here? Are not any of those people here?

We will allow them to put their statements in the record if they
would like to do so. Any witnesses whose names I have called to-
night who were not here, we will permit them to put their state-
ments in the record.

We have 28 people to testify tomorrow. We will start at 8 o'clock
in the morning. The minority has 4 hours and I will take just 2
hours. Is there anything, Senator Kennedy, you would like to say
before we go?

Senator KEnnEDY. Thank you very much, Mr. Chairman. I look
forward to tomorrow’s hearing.

The CHAIRMAN. Senator Heflin, would you like to say anything?
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Senator HEFLIN. I ain ready to go home.

Senator KENNEDY. May I ask one?

Senator SiMoN. Yes. I just might mention that Senator Clarence
Mitchell was called earlier this evening. He was not able to be
here, but would like to be listed tomorrow morning as a witness. [
ilndicated to him that I thought we would try and accommodate

im.

Senator KENNEDY. Clarence Mitchell, Mr. Chairman.

The CHalkMAN. He will be here tomorrow, you say?

Senator SiMoN. He will be here tomorrow morning at 8 o’clock.

The CHAIRMAN. T think we have his name on the list with Ben
Hooks and the others.

Senator SiMoN. Yes.

Senator KENNEDY. Could I ask a question?

The CHAIRMAN. Yes, go ahead.

Senator KENNEDY. Mr. Chairman, we had the response of the
Justice Department in denying our request under executive privi-
lege for certain documents. I would like to suggest that the com-
mittee take the other important step of perhaps subpoenaing those
documents. I know what we have to do is we get a majority of the
members of the committee that would support such a subpoena,
but I want to indicate to the Chair that I would favor such action. 1
will work with my colleagues to try and see if we cannot follow the
procedures of the committee to see if we cannot obtain those docu-
ments. 1 wanted to indicate to the Chair tonight that that is the
course that I am going to attempt to follow. I do not know what
success [ will have, but I think from the witnesses this evening, we
have seen why obtaining this material is even more important for
a balanced and informed judgment by the members of the Senate. 1
cannot expect that our distinguished Chairman would agree with
me, but I have found that there are members of our panel who are
supporting the Justice who may very well support this type of re-
quest. It does not have to be an overall, general subpoena. It can be
targeted on the matters which have been of principal concern to
the members of this committee. But I did want to put the Chair on
notice that this is something that I am hopeful will be able to be
achieved and that we will follow up with the Chair and the other
members of the committee tomorrow on this.

The CHalrMAN. I might say that I consider the matter closed.
The Justice Department has claimed executive privilege, and as far
as I am concerned, that terminates it.

If there is nothing else now, we are going to recess until 8 o'clock
tomorrow morning at which time we will begin testimony again in
this matter. We now stand in recess.

[Whereupon, at 11:18 p.m. the committee was adjourned to recon-
vene at 8 am. Friday, August 1, 1986.]





