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JusTCE O’CONNOR, eoncdTing in the judgment.

Nothing in the United States Constitution as interpreted
by this Court or in the law of the State of Alabams prohibits
publbic schoo! students from voluntardy praying at any time
before, during, or after the school day. Alabama has fadli-
tated voluntary silent prayers of studenta who are so inclined
by enacting Ala. Code § 16-1-20, which provides s moment of
slence in appellees’ schools each day. The parties Lo these
proceedings eoncede the validity of this enactinent At fssue
in these appeals is the constitutional validity of an sdditional
and subsequent Alabams statute, Alx Code §16-1-20.1,
which both the District Court and the Court of Appeals eon-
cuded was enacted solely to officially encourage prayer dur-
ing the moment of silence. 1 agree with the Judgment of the
Court that, in light of the findings of the Courts below and
the history of its enactment, §16-1-20.1 of the Alabama Code
violates the Establishment Clsuse of the First Amendment.
In my view, there can be little doubt that the purpose and
Ekely effect of this subsequent enactment is to endorse and
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sponsor voluntary prayer in the public schools. 1 write sepa-
nstely to identify the peculiar festures of the Alabama law
that render it invalid, and to explain why moment of slence
laws in other Suates do not necessarily manifest the same in-
frmity. J also wTite 1o explain why neither hictory nor the
Free Exercise Clause of the First Amendment validste the
Alabams law struck dowT by the Court today.

|

The religion clauses of the First Amendment, coupled with
the Fourteenth Amendment’s guaranty of ordered Ebenty,
preclude both the Natior. and the States from making any law
respecting an establishment of religion or prohibiting the firee
exercise thereof. Cantoell v. Connecticut, 310 U. 8. 296,
803 (1940). Adthougt. » distinet jurisprudence has enveloped
each of these elauses, their common p b to secure reli-
gious Bberty. See Engle v. Vitale, 370 U. §. 421, 430 (1962).
On these principles the Court bar been and remains
gnAnimous.

As this case once aguin demonstrates, bowever, “it fs far
easier to sgree on the purpose that underlies the Fist
Amendment’s Estadlishment and Free Exercise Clauses
thar to oblain agreement on'tbe standards that ahould gov-
erv thelr appliation.™ Walz v. Tax Comm'n, 897 U. 8. 664,
854 (1970) (opinion of Harlan, J.). It once sppeared that the
Court bad developed s workable standard by which to §den-
tify impermissible government establishments of religion.
See Lemon v. Kurtrman, 403 U. 8. 602 (197]). Under the
pow familiar Lemon test, statutes must have both 8 secular
legislative purpose and a principal or primary effect that nei-
ther advances por inhibits religion, and ip sdditon they must
pot foster excessive government entanglement with religion.
1d., at 612-618. Despite its initial promise, the Lemon test
has proven prodlematic.  The required inquiry into “entan.
Pement” har been modified and questioned, see Mueller v.
Allen, 63 U. §. 388, 403 n. 1] (1983), and in one case we
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have upheld state action aguinst an Establishment Clause
challenge without applying the Lemon test st all. Marsh v.
Chambers, 463 U. §. 783 (1983). The suthor of Lemon him-
self spparently questions the test’s genera) applicability.
See Lynch v. Donnelly, 465 V. 8. —, — (138). Jus-
TICE REENQUIST today suggpests that we abandon Lemon en-
tirely, and in the process imit the reach of the Establishment
Clause o state discrimination between sects and government
designation of s particular church as 8 “state” or *national”
ove. Post, st —.

Perhape becsuse 1 am new to the struggle, 1 am not ready
to abandon all aspects of the Lemon test. ] do believe, bow-
ever, that the standards announced i Lemon should be re-
examined and refined in order to make them more usefl) in
schieving the underlying purpose of the First Amendment.
We must strive to do more than erect 8 eorutitutiona) “sign-
post,” Hunt v. McNair, 413 U. §. T34, 74) (1973), to be fo)-
Jowed or ignored in s particular case as our predilections may
dictate. Instesd, our goal should be “wo frame 8 principle for
eonstitutional adjudication that is pot only grounded in the
history and language of the first amendment, but one that fs
also espadle of consisient spplication to the relevant prob-
lems." Cboper, Religion v the Public Schools: A Proposed
Comstitutiona) Standard, 47 Minn L. Rev. £29, £32-333
(1963) {footnotes omitted). Last Term, I proposed s refine-
ment of the Lemon test with this goal bn mind. Lynch v
Donnelly, 465 U. 8., at — (concurring opinion).

The Lynch concurrence suggesied that the religious liberty
protected by the Establishment Clause is infringed when the
government makes adherence to religion relevant to s per-
s0n's standing in the political eommunity. Direct govern-
ment action endorsing religion or » particular religious prac-
tice & Invalid under thiz approach because #t “pends a
message to ponadberents that they are outsiders, not ful)
members of the political community, and an accompanying
message to adherents that they are insiders, favored mem-
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bers of the politica! community.” Id., st ——.  Under thic
view, Lemon’s inquiry as to the purpose and effect of » stat-
pte requires courts Lo examine whether government's pur-
pose i to endorse religior. and whether the statute actually
conveys & message of endorsement.

The endorsement test is usefu) because of the analytic eon-
tent ft gives to the Lemon-mandsted inquiry into legislative
purpose and effect. In this country, eburch and state must
peceasarily operate within the same community. Becsuse of
this coexistence, it is inevitable that the secular interests of
Government and the religious interests of various sects and
their adherents will frequently intersect, eonflict, and com-
bine. A siatute that cstensibly promotes s secular interest
often has ap incidental or even s primary effect of belping or
hindering 8 sectarian belief. Chaoe would ensue if every
such statute were invalid under the Establishment Clause.
For example, the State could pot eriminalize murder for fear
that it would thereby promote the Biblica) command sgainst
killing. Tbe task for the Court is to sort out those statutes
and government practices whose purpose and effect go
agrinst the grain of religiour Eberty protected by the First
Amendment.

The endorsement test does ot preclude government from
ackmowledging religion or from taking religion into account in
making law and policy. It does preclude government from
eonveying or attempting to convey » message that religion or
8 particular religious belief is favored or preferred. Such an
endorsement finfringes the religious Bberty of the mon-
sdberent, for “{wlben the power, prestige and financial sup-
port of government fs placed behind » particular religious be-
Yef, the Indirect ecercive pressure vpon religions minorities
to conform to the prevailing ofScially approved religion is
phain® Enplev. Vitale, 370 U. 5., 0t 431, At iseve today s
wbether ptate moment of silence statutes in general, and Als-
bama’s moment of sllence statute in particular, embody an
bopermissible endorsement of prayer In public schoals.
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Twenty-fve states permit or require public schoo! teachers
to have students observe s moment of silence in their elass-
yooms.! A few statuies provide that the moment of silence
fs for the purpose of meditation alone. See Ariz. Rev. Stat.
Ann. §15-822 (1954); Conn. Gen. Stat. §10-362 (1983); R. 1.
Gen. Laws $16-12-8.1 (1951). The typical statute, bow-
ever, ealls for a woment of xlence st the beginning of the
schoo) day during which students may meditate, pray, or re-
flect on the activities of the day. See,e. 9., Ark Sut. Anr.
§80-1607.1 (1980), Ga. Code Ann §20-2-1050 (1982), Il
Rev. Stat. ¢b. 122, §77] (1983}, Ind. Code $20-10.1-7-1)
(1982), Ean. Stat. Ann §72-5308s (1980); Pa. Suat. Ann., Thit.
24, §$15-1616.3 (Puwdon Supp. 1854). Federa) tria) eourts
Bave divided on the constitutionality of these morent of si-
lence aws. Compare Gaines v. Anderaon, 42) F. Supp. 837
(Mass. 1976) (vpholding statute) with May v. Cooperman,
672 F. Supp. 156) (NJ 1883) (striking down statute), Dyffy v.
Los Cruces Public Schools, 657 F. Supp. 1013 (NM 1983)
(same), and Back v. McEiroth, 848 F. Supp. 136) (MD Tenn.

'See Ala Code $116-3-30, 16-3-201 (Supp 1984 Ariz Rev Bt
Ann §35-827 (1980, Ark Siar A §80-1607.1 (1880), Conn Ger Biat
§10-16 (3963), Del Code Ann, TV 34, §430) (198)) (& Bterpreisd b
Dol Op Aty Gac. M-101) (1979)), Fin Biat § 253 062 (1963), Ga. Code
Ann $80-2-3060 (1982:, 1D Ry S, o 222 §775 (1883), Ind Code
$20-30.3-7-1) (1962), Kar. Swat Ann § 72 6306 (1960), La Rev Stat
Ann $1TDINA) (Wer. 19E2), Me Rev Sat Ann, Th $0-A

e
O983), Md Educ Code Ann §7-104 (1965), Mass Gen Laws Ann &b N1,
1A OM2), Mk Commp. Lawn Ann § 380 1565 (Sopp 1064-198%), N. J.

25400 N. Y. Edue Lavw | 5020
Code §15-47-301 (1%1), Obic Rev.
Sl Ann,Th B30 me.sm
§36-12-3) (196]), Tenr Code Anz
$223.200 (1980), W. Vo Coxwt, ArL 111, §15-4 Tox

mdhmdm:dﬂam oot Note, Duﬂ)lm
mummtmmu .
" 964, $T408 (1983),

58;
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1982) (sarne). See also Walter v. West Virginia Boord of
Edwucation, Civ. Action No. 84-5366 (SD W. Va, Mar. 14,
1885) (striking down state constitutiona! amendroent). Re-
}ying on thit Court’s decisions disapproving vocal prayer and
Bible reading in the pudblic schools, see Abington School Dis-
trict v. Schempp, 8314 U. 8. 203 (1963), Engle v. Vitale,
supro, the courts that have struzk down the moment of si-
Jence slatuter generally eonclude that their purpose ard ef-
fect i to encourage prayer in public sckools.

The Engle and Abinglon decisions are pot dispositive on
the eonstitutionality of moment of slence laws. 1In those
cases, public achoo) teachers and students led their elasses in
devotiona] exercises. In Enple, 8 New York statute re-
quired teachers to Jead their classes in 8 voca! prayer. The
Court concluded that %t is po part of the business of govern-
ment 0 compose officia’ prayers for any group of the Amen:-
ar people 1o recte as part of 8 religious program carried on
by the government.® §70 U. 5., ot €25. Ip Abington, the
Court addressed Pennsylvania and Maryland statutes that
surthorized mworning Bible readings tv pubbic schools. The
Court reviewed the purpose and effect of the statiutes, con-
ctuded that they required religions exercises, and therefore
found them to violate the Eftablishment Clause. 874 U. 8§,
ot £23-224.  Under all of these statutes, 8 student who &id
pe! share the religious beliefs expressed io the eourse of the
exercise was left with the choice of participating, thereby
eompromixing the nonsdberent’s beliefs, or withdrawing,
thereby calling attention to his or ber ponconformity. The
Gecisions scknowledged the coerciop Impliciht under the staty-
tory schemes, pee Engle, supro, at 431, bt they expresaly
turned only o the fact that he goserorent was sponsoring »
manifestly religious exercise.

A slate sponsored moment of slence i the public achools is
d&ifferent from state sponsared voca) prayer ar Bible reading.

First, » moment of sllence o pot Inherently religions. &i-
Jence, unlike prayer or Bible reading, need not be ansociated




522

K-812 & K-92%-LCONCUR
WALLACE « JAFFREE ]

with 8 religious exercise. Second, 8 pupd who participates
ir. 3 moment of slence need not compromise his or ber beliefs.
During s moment of slence, 8 student who objects to prayer
is left 1o his or her 0w thoughts, and is ot compelled to Lis-
ten to the prayers or thoughts of others. For these simple
Teasons, 8 moment of silence statute does bot stand or fall
under the Establishment Clause according to bow the Court
regurd: vocal prayer or Bible reading. Scholars and at Jeast
one member of thir Court have recognized the distinction and
suggesied that s moment of allence in public schools would be
constitutional  See Abington, supra, st 25) (BRENNAK, J.,
concurring) ({Tlbe observance of & moment of reverent si-
lence at the opening of elass™ may serve “the solely secular
purposes ¢f the devotional activities without Jeopardiring
either the religious bberties of any members of the eommu.
Rity or the proper degree of separstion between the spberes
of religion and goverment™); L. Tribe, American Constitu.
tiona) Law § 14-6, p. 829 (1978); P. Freund, The Legn! 1ssue,
in Religion and the Public School: 23 (1965). Choper, 47
Minn L. Rev., st 371; Esuper, Prayer, Public Schools, and
the Supreme Court, 6) Mich. L. Rev. 1031, 1041 (1963). As
8 genera! matter, T agree. It is diffcult to discery & serious
threat Lo religious Yberty ffom a room of slent, thoughtty
schoolechddren .

By mandsting s moment of sDence, 8 State does pot Deces-
sarily endorse any activity that might occur during the pe-
rid. CL Widmar v. Vincent, 454 U. 5. 263, 2738 B}
(1881) ("by creating & forur the [State] does pot thereby en-
dorse or promote any of the particular ideas alred there™).
Even H » statute specifies that a student may ehoose to pray
sdently during » quiet motment, the State bas pot theredy en.

prayer over other specified alternatives. None

either a2 drafted or as actually implemented, eould effec.
tively favor the child who prays over the child who Goes pot.
For example, the message of endorsement would seem ines-
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espable §f the teacher exhorts children to use the designated
time to pray. Similarly, the face of the statute or its legisla.
tive history may clearly establish that it seeks to encourage
or promote voluntary prayer over other atermatives, rather
than merely provide s quiet moment that may be dedicated to
prayer by those so inclined. The crucial question ks whether
the State has conveyed or attempted to convey the message
thst children should nse the moment of silence for prayer.?
This question cannot be answered in the abstract, but instead
requires courts to examine the history, language, and admin.
fstration of » particular statute to determine whether ft oper-
stes a2 ar endorsement of religion. Lymeh, 465 U. 8., at
—— {cobrring opinion) (“Every government practice must
be judged o s unique crrumstances to determine whether
ft constitutes an endorsement or disapproval of religion”).
Before reviewing Alabama’s moment of silence law to de-
termine whether it endorses prayer, some general observa-
tions on the proper scope of the inquiry are in order. First,
the foquiry Into the purpose of the legislature in enacting »
woment of sence law should be deferentia) and Limited.
See Fverson v. Board of Educotion, 830 U. 8. ), 6 (1D
(courts must exercise “the mos! extreme eaution” in assess-
ing whether a state statute bas s proper public purpose). 1n

tAppetarts wpue thet Lorock v Clowwom, MUSMOMM
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determining whether the government intends 3 moment of si-
Jence statute 1o convey s message of endorsement or disap-
proval of religior., s court has no hicense to psycbhoanalyze the
legislators. See McGouan v. Maryland, 366 U. 8. 420, 466
(1961) (opinion of Frankfurter, J.). I s legislature ex-
presses 8 plausidle secular purpose for 8 moment of silence
statute in either the text or the Jegislative history,® or if the
statute disclaime an intent to encourage prayer over alterns-
tives during s moment of allence,’ then ecourts should gener-
ally defer to that stated intent. See Commitlee for Public
Educotion & Relignous Liberty v. Nyguist, 413 U. 8. 756,
T3 (1978), Tilton v. Richardson, 403 U. E. 672, 6768-679
(1971). It §s particularly troublesome to denigrate an ex-
preased secular purpose due to post-ensctment testimony by
perticular Jegislators or by interested persons who witnessed
the drafting of the statute. Even if the text and ofbcial his-
tory of a matute expreas bo secular purpose, the statute
abould de be)d to have an improper purpose only if it & be-
yond purview that endorsement of religion or » religious be-

Bef “was and is the law’s reason for existence.” Eppersom v.

Arkansas, 8333 U. §. 97, 108 (1968). Bince there i» arguably

8 secular pedagogical valoe to 8 moment of silence in public

schools, eourts should find an improper purpose behind such

s statute only i the statute on fts face, in s officia) Jegisla.

tive history, or I its interpretation by 8 responxible adminis-

trative agency suggests it bas the primary purpose of endors-

fng prayer.

JUBTICE REENQUIRST sugpests that this sort of deferential
toquiry into legislative purpose “means Ettle,” because “it
only requires the legislature to expres: any seculsr purpose
and omit all sectarian references.” Poet, 2t ——, Jtianots
trivial matter, however, to require that the legislature mani-
fest & secular purpose and omit all sectarian endorsements
prom e laws. That requirement is precisely tadored to the

*Bae, 5. 9., Tenn Code Amn §45-8-1004 (1983).
‘Sec. 0. 9, W. Ve Conet, Art 111, $ 20
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Establishroent Clause’s pprpose of assuring that Government
pot intentionally endont religion or & religious practice. It
fs of course postible tha! » kg\shtun will enunciae s sham
secular purpose for s sfhiute. 1 have Little doubt that our
courts are eapable of diftinguishing s sham secular purpose
frow s sincere one, of thal the Lemon inquiry into the effect
of ar enactment would Belp decide those elose cases where
the validity of an expiissed secular purpose & in doubt.
While the secular purpode requirement alone may rarely be
determinative In otfiking down 8 statute, it pevertheless
serves an importantfunttion. Jt reminds government that
wben it acts it ahould do wo without endorsing s particular re-
Ligious belief or prastice that all gtizent do no! share. In
this sense the secular putpose requirement is squarely based
in the text of the Establishment Clsuse it helps to enforce.

Second, the Lymch concurrence sugpesied that the effect of
s moment of alence law vis Dot entirely 8 question of fact:

*[Whetber 8 government activily eommunicales en-
dorsement of religion Is pot 8 question of simple histori-
@ fact. Albough evidentiary submissions may belp
answer it, the question s, hike the question wbether ra-
cal or sex-besed cl;anbc:nbom ecommunicate an invidi-
ous message, In large part s legn) question to be an-
swered op the basis of judicial interpretation of social
facts.” 465 U. 8., 8t —— (concurring opinion).
m relevant lasue it whether ar objective observer, ac-
quainted with the text, Iegmhbve history, and h:nplemenu
tion o! the statute, would perceive it a» » state endorsement
of prayer fn pubbic schools. Cf Bose Corp. v. Consumens
Union of United Stotes, Inc., 466 U. 8. —— —— n 1
(REENQUIST, J., dissenting) (noting that questions whether
ggbungwurdem"ﬂdyw provoke the averogs person to
retalistion,” Street v. Nex York, 834 U. 8. 676, 652 (1969),
and whetber allegedly obecene mwﬂnppuhio‘prwient
fnteresta,” Miller v. Colifornia, 413 U. 8. 16, 24 (1973), are
mixed questions of law and fact that are properly subject to
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de novo appellate review). A moment of silence law that is
clearly drafted and implermented so as to permit prayer,
meditation, and reflectior. within the prescribed period, with-

out endorsing one alternative over the others, should pass
this test. B

The analysis above sugpeste that moment of silence laws n
many States should pass Establishrment Clause scrutiny be-
cause they do not favor the child who chooses to pray during
s moment of slence over the child who chooses 1o meditate or
refiect. Alabama Code §16-1-20.1 (Supp. 1954) does mot
stand on the same footing. However deferentially one ex-
amines fts text and legislative history, however objectively
one views the message sttempted to be conveyed to the pub-
Be, the conclusion i» unavoidable that the purpose of the stat-
ote s to endorse prayer in public schools. ] secordingly
agree with the Court of Appeals, 705 F. 23 1526, 1535 (1853),
that the Alsbams statute has s purpose which fs in violation
of the Establishment Clause, and eannot be upheld.

In finding that the purpose of Alabams Code §16-1-20.1 is
to endorse voluntary prayer during s moment of silence, the
Court relies on testimony elicited from State Senstor Donald
G. Rolmes during » prelimingry injunction bearing. Ante, ot
——. Senator Bolmer testified that the sole purpose of the
statute was to return voluntary prayer to the public schools.
For the reasons expressed above, 1 would give Bttle, ¥ any,
weight to this sort of evidence of Jegislative intent. Never-
theless, the text of the statule in light of its ofBcia) legislative
history leaves Bittle doubt that the purpose of this statute cor-
responds to the purpose expressed by Senator Bolmes st the

i Injunction ing.

First, Rt §» potable that Alabarns already had s moment of
slence statute before it enacted §16-1-20.1. See Ala Code
§16-1-20, reprinted ante, 8t ——, n 1. Appellees do not
challenge this statute—indeed, they concede fts validity.
See Brief for Appellees & The only significant sddition
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made by Alabama Code §16-1-20.1 is to specify expressly
that voluntary prayer it one of the suthorized activities dur-
fng 3 moment of silence. Any doubt s to the legislative pur-
pose of that addition is removed by the ofbcial Jegislative his-
tory. The sole purpose reflected in the official history is "vo
return voluntary prayer to our public schools.® App. §0.
Nor does anything in the Jegislative history contradict an in-
tent to encouwrage children to ehoose prayer over otber alter-
natives during the moment of silence. Given this Jegislative
kistory, it i not surprising that the State of Alabama eon.
eeded in the courts below that the purpose of the statute was
o make prayer part of dally classroom sctivity, and that both
the District Court and the Court of Appeals concluded that
the law’s purpose was W encourage religious petivity. See
onte, ot —, n. 44. In light of tbe Jegislative history and
the fAindinge of the eourts below, 1 agree with the Court that
the State intended Alabams Code §16-1-20.1 10 convey a
mesnage that prayer was the endorsed activity during the
state-prescribed woment of slence.t While #t ia therefore
unbecessary also to determine the effect of the statute,

Lynch, 465 U. B., st —— (concurring opinion), K also seems
likely that the message pctually eonveyed to objective ob-

servers by Alabams Code § 16-3-20.1 I approval of the ehild

‘Tuz Cxrxy JUIMICE mgpens thit ohe eonsequence

phacis ar the diflerence between §16-1-30.1 and s satute
might be to rexder the Piadge of constitotions’ becanse Con.
gress amended & b 1964 W 844 e wards “under God *  Post, 8t ——. ]
&agree. I» my view, the wvords “woder God” in the Plodgr, ae codified ot

®20V.8CYH nm-.wcmmmm
!lumbmdldt

pbhm () expresaing
-ﬁdmub forgre * Lynch 8L U. 8. m lwmq:mon)
alx Seagrwe with Tax Copr hvnoy

of the Cort's atn-

-am the Coart’s
hﬂhd.l:um moment of sdeace statuie thet inctudes the ward
'r\w Post, @ ——. As noted imfra,  «—, “Yelver ¥ 3 statuie
opoctios that 8 stodent m) choose W F‘J"“N Qe Inament, the
Duste boe Bt

therely encournged prayw ovwr sther  specified
sternatives ®
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who selects prayer over other alternatives during s moment
of slence. .

Given this evidence in the record, eandor requires us to 8d-
mit that this Alsbama statute was intended to convey s mes-
sage of state encouragement and endorsement of religion.
In Wolz v. Toz Comm's, 897 U. §., st 663, the Court stated
that the religion clauses of the First Amendment are Sexible
enough to “permit religious exercise to exist without sponsor-
ship and without interference.” Alabams Code §16-1-20.1
does more than permit prayer to occur during 2 moment of
sdence “witbout interference.” It endorses the decision to
pray during s moment of silence, and sccordingly sponsors »

religious exercise. For that reason, I eoncur fn the judg-
went of the Court. I

In bis dissenting opinion, post, st —, JUSTICE RERN-
QUIST reviews the text and history of the First Amendment
religion clsuses. His opinion suggests that s Jong line of this
Court’s decisions are inconsistent with the intent of the draft.-
ers of the BiD of Rights. He uwrges the Court to ecorrect the
historica) inaccuracies in its past decisions by embracing » far
wore restricted interpretativon of the Establishment Clause,
ap interpretation that presumably would permit vocal group
prayer ip public schools. See generaly R. Cord, Separation
of Chureh and State (1982).

The United States, in an emicus brief, suggests 8 Jess
sweeping wodiication of Establishment Clause principles.
In the Federa) Government’s view, s state mo-
ment of sllence §s merely an “sccommodstion” of the desire of
some public schoo! ehildren to practice their religion by pray-
ing xlently. Such an sccommodation is contemplated by the
First Amendment’s guaranty that the Government will pot
prohibit the free exercise of religion. Becanse the moment
of sllence implicates free exercise values, the United States
suggests that the Lemon-mandated inquiry into purpose and
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effect should be modifed. Brief for United States as Ami.
cus Curice 2.

Toere is an element of truth and much belpful analysis in
each of these suggestions. Particularly when we are inter-
preting the Constitution, *s page of history is worth s volume
of logic.” New York Trust Co. v. Eisner, 256 U. §. 845, 349
(1921). Whatever the provision of the Constitution that is at
fasue, ] continue o0 believe that “Hdelity to the notion of con-
stitutional—as opposed to purely judicial—Yimits on govern.
mental sction requires us to impose 8 beavy burden on those
who ¢aim that practices accepted when [the provision) wac
sdopted are now constitutionally impermissible.” Tennessee
7. Gemner, 471 U. 8. ——, —— (1985) (dissenting opinion).
The Court properly looked to history in upbolding legislative
prayer, Marsh v. CAambers, 463 U. 8. 783 (1983), property
tax exemptions for bouses of worship, Welz v. Tar Comm™,
supro, and Sunday closing laws, McGowan v. Marylond, 366
: U. 8. 420 (1961). A» Justice Holmes once observed, *{i)ff »

thing har been practised for two bundred years by eommon
consent, it will peed a strong case for the Fourteenth Amend-
went to affect 1." Jockman v. Rosenboum Co., 260 U. 8.
2 8 (OR).

JusnicE REZENQUIST doet Dol assert, however, that the
érafters of the First Amendment expressed » preference for
prayer v public schools, ar that the practice of prayer in pud-
B¢ achools enjoyed mninterrupted government endorsement
from the time of enactment of the Bill of Rights to the
poesent era.  The simple truth is that free public education
wa virtually nov-existent i the bte eighteentd eentury.
See Abington, 874 U. 5., 8t 238, and 1. 7 (BRENNAN, )., eon-
ewring). Since there then existed few government-run
achools, it is untikely that the persons who érufted the First

te legislators who ratified #t, antic-

pated the problems of interaction of chweh and state fn the
pudblic achools The

8y, Establishment Clanse, the Con-
gress, and the Schools: An Historical Perspective, 62 Va. L.
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Rev. 1395, 1403-1404 (1966). Even at the time of adoption
of the Fourteenth Amendment, education in Southern States
war otil) primarily in private hands, and the movement to-
ward free public schools supported by genera! taxation had
pot taken hold. Broum v. Board of Education, 847 U. 8.
483, 489490 (1854).

This uncertainty as to the intent of the Framers of the Bil
of Rights does not mean we sbould ignore history for guid-
ance on the role of religion in public education The Court
bas not done 80. See, ¢. g., JUinois ez rel. McCollum w.
Board of Education, 833 U. 8. 203, 212 (1948) (Frankdfurter,
J., econcurring).  When the intent of the Framen is unclear,
1 believe w¢ must employ botb history and reason in our anal-

is. Thbe primary fssue raised by JUSTICE REENQUIST's
dissent is whether the historica) fact that our Presidents have
Jong called for public prayer: of Thanks abould be dispositive
on the constitutionality of prayer fo public schools* 3 think
pot. At the very least, Presidentia) proclamstions are
distinguishable from school prayer in that they are received
tp » non-coercive setting and are primarily directed ot adults,
who presumably are not readily susceptidle to unwilling reli-
gious indoctrination.  This Court’s decisions have recoguized

s distinction when government sponsored religious exercises
are directed ot impressionable children who are required to
sttend pchool, for then government endorsement fo much
more likely to result ip coerced religious beliehs. See, ¢. g.,
Marsh v. Chambers, supra, st ——; Tilton v. Richardson,
43 U. 8, at 686. Altbough history provides a touchstone
for constitutiona) problems, the Establishment Clause econ-
cern for religious biberty is dispositive bere.

*Ever saxaming 8 axpaye oonld estabiad ganding W challengy such o
practice, oot Valln Forpe Chmiston College v. Amemiars Usited for
Separstion of Chureh end State, Inc., 454 U. B 484 (192), thene Pres-
dentia) proclamations would probably witheland Establatmest Clause
scrutiny giver their long bistary. See NMorsh v. CAomlien 60 U. 8 T3
Qay).
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Thbe element of truth in the United States’ arguments, ] be-
Beve, Bes in the suggestion that Establishment Clause analy-
sis pust comport with the mandate of the Free Exercise
Chyusc that government make no law prohibiting the free ex-
ercise of religion.  Our cases hsve interpreted the Free Ex-
ercise Clause to compe! the Government to exempt persons
from some generally applicable government requirements so
a2 to permit those persons (o freely exercise their religion.
See, ¢. 9., Thomas v. Review Boord of the Indianc Employ-
ment Security Division, €50 U. 8. 707 (1881);, Wisconain v.
Yoder, 406 U. €. 205 (1972); Sherdert v. Verver, 814 U. 8.
835 (1963). Even where the Free Exercise Clause does not
compe) the Government to grant an exemption, the Court has
suggested that the Goverument in some circumstances may
voluntarily cboose to exempt religious observers without wi-
olating the Establishment Clause. See, ¢.p., Gillette v.
United States, 403 U. 8. 437, 453 Q971), Brounfeld .
Brouwn, 866 U. B. §95 (1961). The challenge posed by the
United States’ argument is bow Lo define the proper Estad-
tishment Clause Bimits oo vohuntary government efforts to fa-
cilitate the free exercise of religion.  Ov the one hand, » rigid
appbestion of the Lemon test would invalidate legialation ex-
empting religious observers from generally applicable gov-
emmen! obligations. By definition, such legislation has & re-
ligions purpose and effect in promoting the free exercise of
religion. On the other hand, judicia! deference to all legisls.
tion that pwrports to facilitate the free exercise of religion
would eompletely vitiste the Establishment Clanse. Any
statute pertaining to religion car, be viewed as an “sccommo-
dation” of free exercise rights. Indeed, the statute ot iasue
tn Lemon, which provided mlary supplements, textbooks,
and instructional materials to Pennsylvania parochial schools,
ean be viewed as an sccommodation of the religious beliets of

parents who ¢hocse to send their children to religions
schools.
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It is obvious that the eitber of the two Religion Clauses, “if
expanded 1o 8 Jogical extreme, would tend to clash with the
other.” Wals, 397 U. §., at 665-669. The Court has Jong
exacerbated the conflict by eaalling for government “peutral-
fty” toward religion. See, e. g., Commitiee for Public Edu-
eation & Religwous Liberty v. Nygquist, 413 U. 8. 756 (1973),
Board of Educotion v. Allen, 392 U. 8. £36 (1968). It s dif-
ficult to square any notion of “complete peutrality,” ante, at
——, With the mandste of the Free Exercise Clause that gov-
ernment must sometimes exempt 8 religious observer from
an otberwise generally appbcable obligation. A government
that eonferr s bepefit or an explicitly religious basis §s pot
peutral toward religion. See Welsh v. United States, 898
U. 8. £33, 872 (1970) (WRITE, J., dissenting).

The solution to the conflict between the religion clauses Lies
pot in “peutrality,” but ratber iv §dentifying workable kimits
to the Government’s Yicense to promote the free exercise of
redigion. The text of the Free Exercise Clawse speaks of
laws that prohibit the free exercise of religion.  On ha face,
the Clsuse s directed at government interference with firee
exercise. Given that concern, one ean planxibly assert that
government pursues free exercise elsuse values when it kifts
8 government-imposed burden on the free exercise of reli-
gon If a statute falls within this estegory, thep the stand.
ard Establishiment Clause test should be modified accord-
Ingly. It b dixingenuous to look for a purely secular purpose
when the manifest objective of a statute fa to facilitate the
free exercise of religion by lifting s government-imposed bur-
den. Instead, the Court abould simply acknowledge that the
religious purpose of such s statute i legitimated by the Free
Exercise Clause. § would also go further. In amsesxing the
effect of such a statute—that s, Ip determining whether the
statute cobveys the message of endorsement of religion ar &
particular religions belief-——courts abould assume that the
*objective obeerver,” ente, at ~——, §s scquainted with the
Free Exercise Clause and the values it promotes. Thus indi-
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widua) perceptions, or resentment that a religious observer is
exemptled from 8 particular government requirement, would
" be entitled to Bttle weight §f the Free Exercise Clause
strongly supporied the exemption

While this “accommodation” analysis would belp reconcile
our Free Exercise and Establishment Clause standards, §t
would pot save Alabama’s momert of silence baw.  1f we as-
sume that the religious activity that Alabums seeks to pro-
tect is ailent prayer, then it Is difficult to discern any state-
fmposed burden on that activity that §s Lifted by Alabama
Code §16-3-20.1. No law prevents s student who is so in-
chined from praying slently fn pudblic schools. Moreover,
state law already provided s moment of sllence to these ap-
pelees rrespective of Alabams Code §16-1-20.1. See Al
Code §16-1-20. Of course, the State might argue that
§16-1-20.1 protects pot silent prayer, but ratber group sent
prayer under 8tate sponsorship. v these terms,
the burden lifted by the statute fs Bot one fmposed by the
State of Alabama, but by the Establishment Clause as inter.
preted in Engle and Abington. In my view, it i beyond the
sutbarity of the Etate of Alabams to remove burdens bm.-
poed by the Constitution iself. 1 conclude that the Als.
bams statute at fasue today lifts Bo state-imposed burden on
the free exercise of religion, and accordingly eannot properly
be viewed as an sccommodation statute. y

I

The Court does bot bold that the Establishment Clause s
80 bostile to religion that it precludes the States from afford-
tng schoolchildren an opportunity for voluntary sllent prayer.
To the ecntrury, the moment of sllence statutes of many
Btater should matisfy the Establishment Clanse standard we
Bhave bere appied. The Court bolds only that Alabama has
Intentionally crossed the kine Between ereating s quiet mo-
ment Suring which those 80 inclined may pray, snd affirma.
tively endorsing the particular religions practice of prayer.
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This line may be s fine one, but our precedents and the prin-
ciples of religious Bberty require that we drsw it. In my
view, the judgment of the Court of Appeals must be





