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Haynsworth and Carswell: A New
Scenate Standard of Excellence

By A. Mrone. McConnerr, Jn*

All politiciuns have read historg: bat one misht say that
they read it only in order to learn from it how to repeat the
same calamitics all over aguin,

Faul Valery

With the coufimmation of Judge Harry A, Blacken by the
United States Senate on May 12, 1970, the Amecrican public
witnessed the end of an ern, possibly the most interesting period
in Supreme Court history. It many respects, it was not a proued
time in the life of tie Senate or, for that matter, in the lile of the
Presidency. Mistakes having a profound effect upon the Ameri-
can people were made by hoth institutions.

The Supreme Court of the United States is the most presti-
gious institulion in cur nation and possibly the workl. For many
years public opinion polls have revealed that the American
people consider membership on the Court the most revercd
position in our society. This is surely an indication of the respect

Autnon’s Note. This acticle represents the thouehls and efforts of over a scar's
involvement in the Semate with three Dresidential nominations to the Supreme
Court, The experiences were possible anly Lecause of the anthoc’s association
with the Junior Senator from Kentucky, Marlow W. Cook, and the conclusions
drawn and suggestions made, many of which may be found in a <prech by the
Senalor of May 15, 1970, sepresent, in large part, a joint cffort by the tuo of
them to evolve a meaninglul standard by which the Schate might judee futine
Supreme Court nominces.

Only rarely docs a staff assistant to a Member of Congress recoive the
epportunity to epress himself by publication or speech on an issue of public
significance, For the freedom and encouragement to do so in this instance, the
acthar is grateful to Senator Conk,

* Chicf Lepidlative Assistant ta Marlow W, Conk, United States Senator from
Kentucky; B.A . et luude, 1964, University of Lounissille; ¥ 1967, Unis oreity of
Kentuckyv, While attending the College of Law ho was FPresident of the Student Bar
Associatlion, a member of the Mont Court Team, and winner of the MeEwen
Award as the Outstanding Oral Advacate in his class. He was adwitted to the
Kentucky Bar in Septembee of 1967 at which time he beeame acsociated with
the Louisville, Kentucky law firm of Scgal, Isenberg, Sales and Stenart.
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our people hold for the basic fabric of our stable socicty—the rule
of law.

To the extent that it has eroded respect for this highest of our
legal institulions, the recent controversial period has been un-
fortunate. There could not have been a worse time for an attack
upun the men who administer justice fir our country than in the
past year, when tensions and frustrations about our foreign and
domestic policies literally threatened to tear us apart, Respect
for law and the administration of justice has, at various times in
our history, been the only buffer between chaos and order, And
this past year this pillar of our socicty has been bulleted once
again by the winds of botl: justificd and unconscionable attacks.
It is time the President and the Congress helped to put an end
to the turmoil.

The President’s nomination of Judge Harry Blackinun and
the Senate’s responsible act of confirmation is a first step. But
before moving on inte what hopelully will be a more tranguil
period for the Iligh Court, it is useful to review the events ol
the past year for the lessons they hokl. It may be argued that
the writing of reeent history is an excrcise in Futility and that
only the passage of time will allow a dispassionate appraisal of
an event or events of significance. This may well be true for the
author who was not present and involved in the event. However,
for the writer who is a participant the lapse of time serves only
to cloud the memory. Circumstances placed a few Individuals
in the middle of the controversies of the past year. In the case
of the author the experience with the Supreme Court nominees
of the past year was the direct result of Senator Marlow W,
Cook’s election in 1968 and subsequent appointment to the
powerful Senate Judiciary Committee. This committee appoint-
ment by the Senate Republican leadership, and Supreme Court
nominations by President Nixon, bronght about an initial intro-
duction to the practical application of Article II, section 2 of
the Constitution which reads, in part, that the President shall
“nominate and by and with the advice and consent of the Senate,
shall appoint . . . judges of the Supreme Court.”

The purpose of this artic’e is to draw upon the events of the
past year in suggesting some conclusions and making some
recommendations about wlat the proper role of the Senate
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should be in advising and consenting to Presidential nominations
to the Supreme Court. The motivations of the Exccutive will he
touched upon ouly periferaily.!

Initiated by Senator Robert P. Grillin, Republican of Michigan,
the senatorial attack upon the Johnson nomination of Justice
Abe Fortas to be Chicf Justice which resulted in blocking the
appointment had set a recent precedent for sematorind questioning
in an area which had lurgely become a Presidential prerogative
in the twentieth century. The most recent period of senatorial
assertion had begun. But there had been other such periods
and a brief examination of senatorinl action on prior nominations
fs valuable because it helps put the controversial nominations of
the past two years in proper perspective.

Joseph P. Llasris, in his book, The Advice and Consent of the
Senate, sums up lhe history of Supreme Court nominations by
pointing out that approximately one-filth of all appointments have
been rejected by the Scnate. From 1894 wutil the Scnate’s
rejection of Judge Ilaynsworth, however, there was only one
rejection. In the preceding 105 years, 20 of the 81 nominces had
been rejected. Four of Tyler's nominces, three of Fillmore's, and
three of Grant's were disapproved during a period of bitter
partisarship over Supreme Court appointments. ilarris concludes
of this era:

Appointments were influenced greatly by political considera-
tion, and the action of the Senate was fully ns political as
that of the President. Few of the rejections of Supreme Court
nominations in this period can be aseribed to any lack of
qualifications on the part of the nominees; for the most part
they were due to political dilferences Letween the President
and a majority of the Senate.?

The first nomince fo be rejected was former Associate Justice
John Rutledge, of South Carolina. Ile had been nominated for
the Chief Justiceship by President George Washington, The
eminent Supreme Court historian Charles Warren reports that
Rutledge was rejected essentially because of a speech he had

1 For recent anticles discnssing the role of Uwe Evecntive <en Bicke), The
Making of Supreme Court Justices, 53 Toe New Lraper, May 25, 1974, at 14-18;
Commager, Choosing Supreme Court Judges, 162 Tine New HRerunuic, May 2,
1970, at 13-186,

5]. Ilanais, Tue Avvice anp Consent oF TnE Sexate 302-03 (1933).
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made in Charleston in oppurition to the Jay Treaty. Although
his opponents in the predominantly Federalist Senate also started
a rmnor about his mental condition, a detached appraisal reveals
his rejection was based enirely upou his opposition to the
Treaty. Verilying this obseivation, Thomas Jelferson wrote of
the incident:

The rejection of Mr, Rutlec ge is a bol? thing, for they cannot
pietend any objection to 1 im buat his disapprobation of the
treaty, It is, of course, a declaration that they will reevive
none bt tories hercalter inle any depiitinent of Govern-
ment,?

On BDecember 28, 1835, President Andrew Jackson sent to
the Senmate the name of Roger B. Tancey, of Maryland, to succeed
Johu Mazshall as Chicf Justice. As Taney had been Jackson’s
Sceretary of the Treasury and Attorney General, the Whigs in
the Senate strongly opposed him. Daniel Webster wrote of the
nenaination: “Judge Story thinks the Supreme Court is goue and [
think so, teo.™ Warren reports that

. the Bar Uhoughout the North, being largely Whig,
enlirely jgnored Taney's eminent legal qualilications, and his
briltiant legal career, during which he had shared . . . the
leadership of the Maryland Bar and had attained high rank
at the Supreme Court Dar, both before and after his service
as Atlomey General of the United States.®

Taney was approved, alter more than two months of spirited
debate, by a vote of 29 to 15 over veliement opposition including
Callwun, Clay, Crittenden, and Webster. He had actually been
rejected the year before but was re-submitted by a stubborn
Jackson.?

Ilistory has judged Clicf Justice Tauey as among the most
outstanding of American jurists, his tribulations prior to con-
firmation being completely overshadowed by an exceptional ca-
reer. A contrile and tearful Clay related to Taney alter viewing
his woik on the Court for many years:

;l C. Wannen, Tue Sursesie Count v US. Hisrony 134.35 (1ev. ed,
1935).
4 2£C. Wannen, Tie Surneare Count m U.S, Histony 10 (rev. ed. 1935).
Blt at12.
o Id. at 13-15.
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Mr. Chicf Justice, there was no man in the Tand who regretted
yaur appointiment to the place you now hiold more than [ did;
there was no Member of the Senate who opposed it moie than
1 did; but I have come @ say to you, and [ say it now in
pasting, parhaps for the last tine—1 have witnessed your
judicial career, and it is duc te myself and due to you that 1
should say what bas bheen the result, that T am satisficd now
that no man in the United States could have been sclected
more abundantly able to wear the ermine which Chicf
Justice Mmshall bonored.”

It is safe to conchule that paely pmtisan politics played the
migjor role in Senate rejeetions of Supreme Court nominees during
the nincteenth century. The cases of Rutledge and ‘Laney have
been related only for the putpose of highlighting a rather undis.
tinguished aspect of the histmy of the Scnate.

No implication should be diawn from the preceding llml
Supreme Court nominations in the twenticth century have heen
without controversy because cetlainly this has not heen the ease.
However, until lHaynsworth only oue nominee had been rejected
in this century. President Woodrow Wilson's romination of Louis
D. Brandeis and the events surconnding it certainly exhibit many
of the diflicultics experienced by fudges Haynsworth and Cars-
well as Brandeis failed to receive the support of substantial and
respected segments of the legal community. Wil Howiad
Talt, Elihu Root, aud three past presidents of the American Bar
Association sigued the following statement:

The undersigned feel nuder the painful duty to say . . . that
in their opinion, taking ioto view the reputation, characler
and professional carcer of Mr. Lonis 1. Brandels, he is not
a Bt paison to be a Member of tlie Supreme Court of the
Use

Hearings were conducted by a Senate Judiciary subcomniittee
for a period of over [our wonths, were twice-reopened, and the
record of the Liearings consisted of over 1500 pages.”

The nomination of Brindeis, like the nomination of Tlayns-
worth, Carswell and to somne extent Fortas (to be Chiel Justice)

7 Id. nt 16,
8§, llamus, supra note 2, at 99.
vid
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guickly beeame a canse celebre for the opposition party in the
Senate. The political nature of Brandeis’ opposition is indicated
by the fact that the confi mation vote was 47 to 22: three
Progressives and all bat one Demoerat voted for Brandeis and
cvery lepublican voled agai-ist him.'°

The hasic opposition to Brandeis, like the basic opposition
to Haynsworth and Carsw:ll, was bom of a belief that the
nominee’s views were not compatible with the prevailiug views
of the Supreme Court at that time. Ilowever, the publicly
stated reasons for opposing Brandeis, just as the publicly stated
reasons for opposing Carswell and Hayusworth, were that they
fell below certain standards of “fitness.”

Liberals in the Scenate actively oppused the nominations to
the Court of Harlan Fiske Stone in 1925 and Charles Evans
Huglies five years later, for various reasons best summed up as
oppusition to what opponeats predicted would be their con-
servatisn. Ilowever, it was generally conceded by liberals sub-
sequently that they had misread the leanings of both nominees,
who tenrded to side with the Progressives on the Court throughout
their tenures, !

No review of the historie reasous for opposition to Supreme
Court nominces, even as cursory as this one has been, would be
complete without mention of the Parker nomination. Judge John
]. Patker of North Carolina, a member of the United States Court
of Appeals for the Fourth Circuil, was designated for the Supreme
Court by D'resident Iloover in 1930, Ilarris reports that opposi-
tion to Parker was essentially threclold. Ile was aleged to be
anti-labor, unsympathetic to Negroes, and his nomination was
thought to be politically motivated.”

Opposition to Ilaynsworth and Carswell [ollowed an almost
identical pattern except that Judges Parker and Carswell were
spared the charges of ethical impropriety to which Judge Hayns-
worth was subjected. All three nowivces, it is worthy of note
for the first time at this point, were from the Deep South.

As this altogether too brief historical review has demonstrated,
the Scnate has in its past, virtually without exception, based its

10 8] at 113,
M Ld. ot 115-27.
12 Jd. at 127-32.
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objections to nominees for the Supreme Court on pasty or philo-
sophical considerations. Most o the time, however, Scnators
sought to hide their political objections heneath a veil of charges
about fitness, ethics and other professional quatifications, In
recent years, Senators have accepted, with a few exceplions, the
notion that the advice avd consent responsibility of the Senate
should mean an inquiry indo qualifications and not polilics or
ideology. In the Brandeis case, for exmuple, the majority chose
to characterize their oppusition as objecting (o bis fitness not his
liberalism. So there was a recogaition that paely political opposi-
tion should not be openly stated becanse it would not be accepted
as a valid reason {or opposing a nominee. The proper inquicy
was jndged to be the matter of fitness. In very recent times it
has been the liberals in the Senate who have helped to codify
this standard. During the Kennedy-Joliuson years it was argued
to conservatives in regard to appointments the liberals liked that
the ideology of the nominee was ol uo concern to the Seuate. Most
agree that this is the proper standard, buat it should be applied
in o nonpartisan manner {0 conservative southern nominees as
well as northern liberal ones. Even though the Senate has at
various times made purely political decisivns in its consideration
of Supreme Court nominces, cerlainly it could not be suceesslully
argued that this is an acceptable practice. Alter all, if political
malters were relevant to senatorial consideration it might be
suggested that a constitutional amendment be introduced giving
to the Senate rather than the 'resident the right to nominate
Supreme Court Justices, as many argued during the Constitutional
Convention.

A patlern emerges running from Butledge and Tauey through
Brandeis and Parker up to and including Iaynsworth and Cars-
well in which the Senate has employed deception to achicve its
pactisan goals. This deception has heen to ostensibly object to a
nominee’s fitness while in fact the opposition is born of political
expedience,

In summary, the inconsistent and sometimes infair behavior
of the Senate in the past and in the recent examples which follow
do not lead one to be overly optimistic about its prospects for
rendering equitable judgments abont Supreme Court nominees
in the future,
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CremenT F. Havnswoany, Ji: INSENSITIVE OR VICTianzen?

For the great majmitn of mankind are satisfied with op-
pearance, as though they were realities, and are oftew smore
influcnced by the thiny thet scemt than by those that are.

(Author unknown)

The resignation of Justice Abe Fortas in May of 1969 following
on the heels of the succesiful eflot of the Senate the previous
Fall in sizlling his appointi went o be Chicf Justice, (U noming-
tion was willidrawn alter an altempt to inveke cloture on Semate
delnte was delealed) intensificd the resolve of U Senate to
reassert what it considered Lo be its rightful rele in advising and
consenting to presidential 1 ominations to the Supreme Court.

It was in this atmosphe e of senatorial questioning and public
dismay over the imptlicatio 1s of the Fortas resignation that Presi-
dent Nixon submitted o tie Senate the name of Judge Clement
F. laynsworth, Jr., of Sou h Carvling, to fill the Fortas vacancy.
Complelely aside from Judge Haynsworth's competence, which
was never successlully cha lenged, he had a number of problems
fromn 2 political point of vie v, given the Democrat-controlled Cou-
gress. Since he was Ironr South Carelina his nomination was
immediately considered tc be an integral part of the so-called
southern strategy which v-as receiving considerable press com-
ment at that Ltime. Uis South Carolina residence was counstrued
as conclusive prool that he was a close friend of the widely-
criticized senior Senator from that state, Strom Thurmond, whom,
int fact, e hardly knew. Discerning Senators found oflensive such
an allack against the nominee rather than the nominator, since
the southern strategy would be only in the latter’s mind, il it
caisted. Nevertheless, this put the nomination in jeopardy from
the outset.

I addition, Talor and civil rights groups mobilized to oppose
Judere Haynsworth on philosophical grounds. Some of the pro-
ponents of the Judge, including their acknowledged leader
Senator Cook, might have had some difficulty on these grounds
had they conchuded that the philosophy of the nomince was
relevant to the Senate’s consideration. Senator Cook expressed
tie proper rode of the Senate well in a letter to one of his con-
stituents, a black student at the University of Louisville who was
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disgruntled over his support for the nominee. It read in pertinent
part as [ollows:

. . . First, as to the guestion of his [Haynsworth's} view on
labor and civil sights matters, 1 find mysell in essential dis-
agreement with many of his civil rights decisions—not that they
in any way indicate a pro-segregationist patters, but that they
do not oo the progressive pattem D aonld bope toe How-
ever, as Senator Fdwand Keswedy pointed out to the con.
servatives as he spoke for the conlisnation of Justice -
good Marshall,

‘I believe it is recognized by most Seoators that we me nnt
charged with the respousibility of approvieg 2 man to e
Assuciate Justice of the Supreme Cownrt only il his views
always coincide with our own. We me not secking a nmniuce
for the Supreme Court who will express the majoity view of
the Scnale on every given issue, or on a givea issue of funda.
mental importance. We me interested really in knowing
whether the nomince hins the background, experience, quali-
fications, temperament and integrity to handle this most
sensitive, impostant, respowsible job.”

Most Senators, especially of wnoderate and liberal per-
suasion, have agreed that while the appointment of Judge
Haynsworth may have been unflottunate from a civil rights
point of view, the ideology of the nominee is the responsi-
bility of the President. The Senate’s judgment should be
made, thescfore, solely upon grounds of qualifications. As [+
agree with Senator Kennedy and others that this is the only
relevant inquiry, 1 have coufined my judgment of this nemi-
nee's filness to the issuc of cthics of qualifications?®s

The cthical guestions which were raised about Judge Tlavns-
worth were cerlaindy iclevant to the proper ingairy of the Senate
into gualifications for appointment. Alse distinetion aud com-
petence had a proper bearing apon the matter of qualifications,
but Judge 1laynswortlh's ability was, alimost uniformiy, conceded
by his opponeuts and thus was never a real factor in the dehate.
A sloppy and hastily dealted documient {abelled the “Bill of
Particulars” against Judge Haynswoith was issued on October 8,
1969, by Senator Bicch Bayh of ludiana, who had become the

13 Letter fromn Senator Marddow W. Cock to Charles Hagan, October 21, 1969.
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de facto leader of the anti-Ilaynsworth forces during the heariugs
on the nomination before Uie Judiciary Conanittee the previous”
month, This contained, in addition to several cases in which
it had been alleged during the hearings that Judge laynsworth
should have refused lo sit, several extraneous and a few inac-
curate assertions which weie swiltly rcbutted two days later by
Senator Cook in a statemer t aptly labelled the “Bill of Corree-
tions.” This preliminary sgarring by the leaders of both sides
raised all the issues in the case but only the relevant and signifi-
cant allegations will be dis:ussed here, those which had a real
impact upon the Senate’s de cision. "

First, it was essential to determine what, if any, impropriety
Judge Ilaynsworth bad cornmilted, For the Senator willing to
make a judgment vpon the facts this required looking to thuse
facts. The controlling statu te in situations where federal judges
might potentially disqualify themselves is 28 U.5.C § 455 which
reads:

Any Justice or Judge of the United States shall disqualily
himsell in any ease in which he has a substautial interest, has
been of counsel, is or has been a material wilness, or is so
related to or connected with any party or his attorney as to
render it improper, in fiis opinion for him to sit on the trial,
appeal, or other proceeding therein. [Emphasis added.]

Also pertinent is Canon 29 of the American Bar Association
Canons of Judicial Ethics which provides:

A judge should abstain from performing or taking part in
any judicial act in which his personal interests are involved.

Formal Opinion 170 of the American Bar Association construing
Canon 29 advises that a judge should not sit in a ease in which
he owns stock in a party Jitigant.

The first instance cited by Judge llaynsworth's opponenls as
an cthical violation was the much celebrated labor case, Darling-

4 For emmplete disenssion of all Issues raised by the "Bill of Particulars™
see sperch of Senator Merlow W. Cook, 115 Cong. Rec. 512314-20 (daily ed. Oct,
13, 1969). Sce alse Rrroor oF SENATE JuDiciary CoMMITTEE oN TUE NoaiNa-
T1on oF Curvest F. Haynswonmy, R, Executive Reronr No, 91-12, 91st Cong,.,
Lst Sess. (1968).
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ton Manufacturing Co. v. NLRB,® argned before and decided
by the Fourth Circuit in 1963. ‘The Judge sat in this case conteary
to what some of his Senate opponents felt to liave been proper.
The facts were that Judge Haynsworth had been one of the
original incorporators, seven years before he was appointed to
the bench, of a company named Carolina Vend-A-Matic which
had a contract to supply vending wnachines to one of Decring-
Millikin's (one of the litigauts) phuts. In 19537, when judge
Iaynsworth went on the beneh, he orally resigned as Vice Presi-
dent of the Company but contimred to serve as a direclor anlil
Cctober, 1963, at which time he resigned his divectoship in com-
pliance with a ruling of the U.S. Judicial Conference. During
19G3, the year the ease was decided, Judge Ilaynsworth owned
one-seventh of the stock of Carolina Vend-A-Matic.

Sullice it to say that =ll case law in point, on a situation in .
which a judge owns stock in a company which merely does
business with one of the litigants hefore him, dictates that the
sitting judge vot disqualily himsell. And certainly the Canons
do not address themselves to such a situalion. As Jolin P. Frank,
the acknowledged leading authority on the subject of judicial
disqualification testificd before the Judiciary Conunittee:

It foliows that under the standard federal rule Judge Hayns-
worth had no alternative whatsoever, He was bouad by the
principle of the eases. It is a Judge's duly to refuse to sit when
e is disqualificd, but it is equally his duty to sit when there
is no valid rcason not to . . . I do think it is petfectly clear
under the authority that there was virtually no choice what-
soever for Judge Haynsworth except to participate in that
case and do his job as well as he could.®

This testimony by Mr. Frank was never refuted as no one recog-
nized as an anthority on the subject was discovered who held a
contrary opinion.

The second situation of significance which avose during the
Haynsworlh debate concerned the question of whether Judge

18305 F.2d 682 (4th Cir. 1961).

18 Hearings on Nomination of Clememt F. Haynsweorth, Jr. of South Caraling
to be Associate Justice of the Supreme Court of the United Siates Bejore the
Senate Comm_ on the Judiclary, 9)st Cong., 1st Sess. 115-18 (1969).
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Iaynsworth should have sat in three cases in which he owned
stock in a parcnt corporation where one of the litigants before
him was a wholly owned subsidiary of the parcut corporation.
These enses were Farrow v, Grace Lines, Ine,,)" Donohue v Mary-
Tand Casualty Co.)" and Marylaned Casnaliy Co. v. Baldwin'®
Consistently ignored during the onleage expressed over his
having sat ju these cases were the pleas of niuary of Uie Senators
supporting the nomination o look to the Loy to find the answer
o the gquestion of whether Judge Hayaswortl shoubd have <is-
gnadificd himsell in these situations,  Instead, the opponents de-
cided, compictely independent of the controlling statutes and
canons, that the Judge had a “substantial interest” in the omicome
of the litigation and should, therefore, have disqualificd himself,
Under the statute, 28 US.C. § 455, Judge Haynsworth clearly
had 1o daty to step aside. Two controlling cuses in a sitnation
where the judge actually owas stock in one of the litigants, not
as here where the stock wis owned in the parent corporation,
are Kinnear Weed Corp. v. Hiwmble Oil and Refining Co®® and
Lamperi v. Hoflis Music, Inc.” Tliese cases interpret “substantind
iuterest” to mean “substantind intercst” in the outcome of the
case, not “substantial iuteres.” iu the litigant. And lhiere Judge
Iaynsworth not only did not have a “substantial interest” in the
ocuteome of the litigation, T did not even have a “substantial
interest” in the fitigant, Lis stock being a small portion of the
shares outstanding in the parcnt corporation of one of the Jitigants.
There was, therefore, clearh no duty to step aside under the
stalute. It is interesting to uc te that joining in the Kinnear Weed
decision were Chief Judge Brown and judge Wisdom of the
Fifth Circuit whom Joseph Rauh, a major critic of the ITayns-
worth nomination, had statedl at the hearings on the nomination
“woundd have heen heroie adeitions to the Supreme Court.”#
But was theie a duty to :tep aside in these parent-subsidiary
cases under Canon 297 The answer is again unequivocally No.

11391 F 2d 330 (-1 Cis. 1967 ;.

11063 .24 412 {-1th Cir. 1966).

12357 ¥.24 228 {4h Cir. 1956).

20400 1° 244 437 {Sth Cir. 1068).

21 105 F. Supp. 3 (EDNY. 1952).

22 Hearings on Nominetion of Cl t F. Haynsworth, Jr., supra note 15,
at 409,
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The only case law available construing ngoage similar to that
of Canon 29 is fonnd in the disqualilication statute of a state. In
Cential Pacific Raibood Co. v, Superior Comt,®? the state court
held that ownership of stock in a parent corporation did not
requtive disgualilication in litigation involving o subsidiey. Ad-
wmilledly, this is only a stte case, but signiliciotly there is no
fedesal case law sugyesting any duty o step aside where a jndge
merely owns stock in the puoent where the sabsidiany is before
the conrt. Presionably, this is becanse sueh a preposterons chak
lenpge hus never ocemed even to the most ingesions hiyer
vntit the opponents of Judge Haynsworth ereated it Therefoe,
Judge Taynsworth violated e esisting stosdad of ethieal be-
havior in the parent-sulnidiay cases exeept that made up for the
accusion by lis opponeits to stop is confirmation.

There was one other accusalion of significamee dining the
Haynsworth proecedings which should he discussed. 1t concerned
the Judge's actions in the case of Brunswick Corp. ¢, Long.®
The facts relevant 1o this consideration were as follows: on No-
vember 10, 1967, a panel of the Fourth Ciicuit, including Tudge
Iaynsworth, heard oral argument in the case and imnediately
aller argument voted to allinm the decision by the District Court.
Judge 1lay nsworth, on the advice of his hroker, purchased 1,000
shares of Brunswick on December 20, 1967, Jadge Winter. to
whom the writing of the opinion had been assigued on November
10, the day of the decision, circulated his opinion on December
27. Judge Haynsworth noted his coneurrence on Jannary 3, 1963,
and the opinion was released on Febroary 2. Judge Havosworth
testified that he commpleted his particiption, in terms of the
decision-making process, on November 10, 1967, approshnately
six weeks prior 1o the decision to buy stock in Bronswick. Jadge
Winter confinned that the decision had been substantially com-
pleted on November 10 Therefore, it eould be strongly argied
that Judge Haynsworlle's participalion in Branswick tenninated
on Noveniber F). However, even il it were conceded that hie sat
while lie owned Brunswick stock it is impoitant to remember

212906 P. 893 (Cal. 1931).
24992 .24 337 {4th Cir. 196G8).
218 28 [icarings on Nomination of Clement F, Haynsiworth, Jr, supra note 15, at
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that ncither the statute nor the canons reguire an anlomalic
disqualification, although Opinion 170 so advises. And the facts
show that his holdings weie so miniscule as to mmount neither
to a “subslantial interest” in the outcome of the litigation under
28 U.5.C. § 455 or to a “substantial interest” in the litigaut itself.
Clearly, once again, Judge Iaynsworth was guilty of no cthical
inpropricty.

As mentioned carlicr therz were other less substantial charges
by Ilaynsworth opponents ut they were rarely used by op-
ponents to justify oppositio ». These which have been mentioned
were the main arguments uscd to deny confirmation. It is appar-
ent to any objective stndent of this cpisade that llaynsworth
violaled no cxisting standa:d of ethical conduct, just those made
up {ur the occasion by those vho sought to defeat him for political
gain. As his competence an-l ability were virtually unassailable,
the opponents could not attick him for having a poor record of
accomplishment or for beit g mediocre (an adjective soon to
become [aumous in deseribing a subscquent nominee flor the
vacancy). The ouly alternative available was to first, create a
new standard of conduct; iccond, apply this standard to the
nominee retroactively makio 7 him appear to be ethically insensi-
tive; third, convey the newl-created appearance of impropriety
to the public by way of a pclitically hostile press (hostile due to
an aversion to the so-called southern strategy of which 1layns-
worth was thought to be m integral part); and fourth, prolong
the decision upon confimmaiion for a while untit the politicians
in the Senate reacted to an aroused public. Judge Iaynsworth
was delcated on November 21, 1969, by a vote of 55-45. Ap-
pearance had prevailed over reality. Only two Democrats outside
the South {and one was a conservative—Bible of Nevada) sup-
poited the nomination, an indication of the partisan issue it had
beeome, leading the Washington Post, a lukewarm Haynsworth
supporter, to editorially comment, the morning after the vote:

The rejection, despite the speeches and comments on Capitol
Hili to the contiary, scems to have resulted more from ideo-
Togical and plainly political considerations than from ethieal
ones. It is impaossible to believe that all Northern liberals and
all Southern conservatives have such diamatically diflerent
cthical standatds.
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CansweLL: Was He Quanrien?

Even if e was mediocre, there are a lot of medioere judges
and people and laeyers. They are entitled to a little 1cpre-
sentation, aren’t they, and a little chance? We ean't have all
Brandcises and Cardozos and Frankfurters aned stuff like that
there.

Senator Roman Tiruska
March 16, 1970

The United States Senate began e new year in no mood
to reject another nomination of the Iresident to the Snpreme
Court. It would take an inciedibly poor nemination, stadents of
the Senate concluded, to deny the President his choice in two
successive instances. Cirenmstances, however, brought [orth just
such a pomination. .

Subscquent to the defeat of Judge Haynsworth, President
Nixon sent to the Senate in Jannary of 1970 the name of jidge
G. Ilarrold Carswell, of Ylorida and the Fifth Cirenit. Judge
Carswell had been nominated 10 the Cirenit Conrt by President
Nixon the year hefore, alter serving 12 vears on the ULS. District
Court for the Northern District of Florida at Tallahassee to which
he had been appointed by President Eisenhower.

Ile, too, faced an iuitial disadvantage in that he came from
the sowth and was also considered hy the press o be a pat of
the southern strategy. This should have heen, as it should have
been for Haynsworlly, totally frrelevant to considerations of the
man and his ability, but it was a factor and it immediately mobil-
ized the not insignificant anti-south block in the Senate.

Many were troubled at the outset of the hearings about
reports of a “white supremacy” speech Carswell had made as a
youlhful candidate for the legislature in Georgia in 1918, and
later by allegations that he had supported efforts to convert a
previously allwhite public goll course to an all-while private
country club in 1956, thus circumventing Supreme Court rulings.™
There were other less substautial allegations incliding lack of

28 Sce Hearings on Nomination of Cearpe Harrold Carsieell of | lorida to he
Assoctate Juslice of the Supreme Court of the United States Befire the Senate
Comm_ on the Judiciary, 91st Cong., Znel Sess. (1970), Sece ake Rrronr or
SENATE Jumciany Conrd, on Noumvation or Cronce [lanporp CanswELL,
Execunive ReEront No. 01-14, 81st Cong., 2nd Sess. {1570).
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candor belore the Senate Judiciary Commitice (which had also
been raised against Judge Haynsworth) but all of these were
svon supplanted by what becamme the real issue—that is, did
Carswell pussess the requisite distinction for elevation to the
High Court.

In attempling o determine by whal standards Judge Carswell
should be judged, some who had been very much involved in the
Haynsworth debate attempted to define the standards which
had been applied o the previous nominece. Kentucky's Marfow
Cook ealled bis standard the “Haynsworlh test” and subsequently
defined it as composed of essentially five elements, (1} com-
petence; (2) achicvement; (3) temperament; {(4) judicial pro-
priety amd (5) non-judicial record.

Judge Haynsworth himself would not have passed tlis test
had he in Fact been gnilty of some ethical impropricty~that is,
il his judicial integrity had been compromised by violations of
any existing standard of conduct. His record of achicvement
was only attacked by a few misinformed columnists and never
really becwme an issue. And his competence, temperament and
the record of his Jile off the bench was never guestioned, but a
breakdown in any of these areas might have been fatal also,

The judicial integrity component of the “llaynsworth test,”
previously deseribed as a violatiun of cxisting standards of conduct
for federal judges, was never in question in the Carswell pro-
cecdings. It was impossible [3r him to encounter difficultics similer
to those of Judge Haynswo-th because he owned no stocks and
had not been involved in a1y business ventures twough which a
conflict might arise. Certainly, his non-judicial record was never
questioned, nor was it a factor raised against any nominee in this
centary.  Disqualifying non-judicial activities referred to liere
could best be illustrated by eramples such as violations of federal
or state law, or personal problems such as alcoholism or drug
addiction—in other words, Jdebilitating factors only indirectly re-
lated to effectiveness on the sench.

However, all the other criteria of the "[laynsworth test” were
vaised in the Carswell case aud caused Senators secking to make
an objective appraisal of the wmince some difliculty. First, as to
the cquestion of competenee, 1 Ripon Society Report and a study
of the nowinee's reversal percentages by a group of Columbia
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law students revealed that while a U.S. District Jndge lie had
been reversed more than twice as often as the mverage federal
district judge amt that he nnked sisdy-first in reversals among
the 67 federal trial judges in the south. Nuwinerous reversals alone
might not have been a relevant Factor; e conld hase been in the
vanguard of his profession some smgned. This defense, however,
ignored simple facts about whiclh even a first year law student
would be awmre. A federal district judize’s daty in most instances
is to follow the Taw as laid down by higher anthmity, Carswell
appearcd to have n chionie inabilily to do this. No comparable
performance was ever inpited to Judge Hayusworth even by
his severest crilics.

Second, in the arca of achievement, he was totally lacking.
He had no publications, Lis opinions were rarely cited by other
judges in their opivions, and no eapertise in any aea of the
law was revealed. On the conlrary, Judge Haynswoath's opinions
were often cited, acd he was a 1ecognized expert in seseral fields
including patents and tradenuuks, habeas corpus cases, and labor
Jaw. In addition, his opinions on Judicial administration were
highly valued; he had heen ealled upon to testily before Senator
Tydings’ subcommittee on Tmprovements in Judicial Machinery
on this subject in June of 1969

In addition to his Yack of professional distinction, Judge Cars-
well's temperament was also questionable. There was unrelmtied
testimony belore the Judiciary Connnittee that he was hostile
to a certain class of litignnts——munely, those fimolved in litigation
o insure the right to vote to all citizens regardless of mce por-
suant to the Voling Rights Act of 1965, There had been testi-
mony that Judge Haynsworth was anti-labor and anti-civil rights,
but these clarges alleged not persomal antipathy bot rather
philosophical bias in a certain direction such as Justice Coldbeig
nmight have been espected to evhibit against inanagement in labor
cases. Such philosoplical or ideological cousiderations, as pointed
out earlicr, are more properly a concern of the President aud not
the Senate, which shonld sit in judgment npon qualifications ouly.,

And finally, 2 telling factor possibly revealing something
about both competence and temperiment was judge Carswell’s
inability to seenre the support of his fellow judies on the Fifth
Circuit. By contrast, all Fifth Circuit judges bad snpported Judge

65-953 0 - 87 - 3
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Homer Thornberry when he was nominated in the waning months
of the Jolnson presidency, even though that was not considered
an outstanding appeintment by many in the country. Al judges
of the Fourth Circuit had readily supported Judge Haynsworth's
nomination. Therefore, it was highly unusual and significant
that Judge Carswell could not secure the support of his fellow
judges, especially when one considers that they must have as-
simed at that time that they would have to deal with him con-
tinually in future years should his nomination not be confirmed.
Ilis subsequent decision to leave the beuch and run for political
ollice in Florida secking to convert a wave of sympathy over
his frustrated appoiutment into the consolalion prize of a United
States Senate seat only tended to confinn the worst suspicions
about his devotion to being a member of the Federal Judiciary.

Judge Carswell, then, {ell short in three of the five essential
criteria evolving out of the Haynsworth case. This compelled a
no vote by the junior Senator from Kentucky and he was joined
by several other Senators who simply could not, in good con-
science, vote to confirm despite the wishes of most of their con-
stituents. Of the southern Senators who had supported Hayns-
worth, Spong, of Virginia, al Fulbright, of Arkansas, switched.
Core, of Teuncssee and Ya lorough, of Texas, voted no again
and the only Democrat outiile the south of liberal credentials
who had supported the Iliynsworth nomination, Gravel, of
Alaska, joined the opponent: his time.

Judge Carswell was defeated 51-45 on April 8, 1970 by essen-
tially the same coalition which had stopped Judge Iaynsworth,
The justification for opposition, however, as this article seeks to
demonstrate, was much sourder. Some undoubtedly voted in
favor of Carswell situply beca 1se he was a southern conservative.
Others, no doubt, voted no for the same reason. The key Senators
who determined his fate, how :ver, clearly cast their votes against
the Ifruska maxim that mediocrity was entitled to a seat on the
Supreme Court.

Hanny M. Buackay ¢ ConrmaaTion AT Last

The political problem, the-efore, is that so much must be
eaplained in distinguishing between IHaynsworth and Black-
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wmun, and when the explanations are made there is still room
for the political aygument that Heynsworth should have heen
confirmed in the first place.

Richard Wilson

Washington Evening Star

April 20, 1970

President Nixon neat sent to the Senate to fill the vacancy of
ahnost one year crcated by the Fortas resignation a childhood
friend of Chicf Justice Warrenw Burger, his fiest court appointment,
Judge Harry A. Blackisun, of Minnesota and the Eiglth Cirenit.
Judge Blackmun had an initial advantage which Judges [Taysuworth
and Carswell had not enjoyed—he was not [rom the South. Once
again, in judging the nominee it is appropriate to apply Senator
Cook’s “EHaynsworth test.”

Judge Blackmun’s competence, temperament, and non-jndicial
record were quickly established by those charged with the
responsibility of reviewing the nomination,* and were, in any
event, never questioned, as no one asked the Judiciary Commiittee
for the opportunity to be heard in oppesition to the nomination,

In the area of achievement or distiuction, ndge Blackmuan
was completely satisfactony,  lle had published three legal
articles. “The Marital Deduction and Its Use in Minnesota;™*
“The Physician and His Estate;™ and “Allowance of In Forma
Pauperis in Section 2255 and labeas Corpus Cases.™ In ad-
dition, at the time of his selection he was chainman of the Advisory
Corumittee on the Judge's Function of the American Bar Associa-
tion Special Commiltee on Standards for the Administration of
Criminal Justice. Moreover, he had achieved distinction in the
arcas of federal taxation and medico-legal problems and was
considered by colleagues of the bench and bar to be an expert in
these fields.

The only guestion raised about Judge Blackinun vwas in the

271 See Hcarings on Nomination of h‘any A. Blackmun of Minncsota to he
Assoctate Justice of the Supreme Court of the United States Defore the Scnafe
Cemm. on the Judiciary, 91st Cong., Znod Sess, (1970).

28 Blachnmn, The Maital Der;;:c!iun andd Its Use in Minnesota, 36 Minw. L.
Rev. 50 (195]1).

2% Blackmun, The Fhysiclan and 11is Estate, 36 Moy Mrp 10013 {19%53)

30 Blackmun, Alfowance of In Forma Faupens in Section 2255 and Habeas
Corpus Cases, 43 F..D. 313 (1968}, ’
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arca of judicial integrity or cthics. Judge Blackmun, since his
appointment to the Eighth Circait by President Eisenliower in
1959, had sat in three cases in which le actually owned stock in
one of the litigauts before him: Hanson v. Ford Motor Co.
Kotula v, Ford Motor Co.,”® and Mahoney v. Northwestern Bell
Telephone Co™ 1 a fourth case, Minnesota Mining and Manu-
factwing Co. v. Superior Insulating Co Judge Blackmun acting
similarly to Judge Haynsworth in Brunswick, bought shares of
one of the liliguts sfter the decision but before the denial of a
pelitiom Tor rehearings.

As previously mentioned, Judge Haynsworth's participation in
Brinswick was criticized as violating the spirit of Canon 29 and
the literal mcaning of Formal Opinion 170 of the ABA, thus show-
ing an iuscositivity to judicial ethics, but Judge Blackmun
acted similarly in the 3M case and was not so criticized.
Except as it could be argued in Brunswick, Judge Haynsworth
never sat in a case in which he owned stock in one of the litigants
but, rather, three cases in which hie merely owned stock in the
parent corporation of the litigaut-subsidiary, a situation not un-
ethical mider any existing standaid, or even by the wildest stretch
of any legal imaginations, except those of the anti-llaynsworth
leadership.

Judge Blackmiun, on the other hand, committed a much more
clear-cut violation of what could be labelled the “Bayh standad.”
Senator Bayh, the leader of e opposition in both the Iaynsworth
and Carswell cases, ignored this breach of his Ilaynsworth test
with the following interesting justification:

e [Blackmun] discussed s stock holdings with Judge John-
son, then Chief Judge of tle Circuit, who advised hin that
his holdings did not coustit e a “substantial interest” under
28 USC 455, and that he wai obliged to sit in the case. There
is no indication that Judge Ilaynsworth ever disclosed his
financial interest to any coll 2ague or to any party who miglt
have felt therc was an appaient conllict, before sitting in such
case.?® [Emphasis added.}

a1 278 F 2d 536 (8th Cir. 1960).

32318 F.2d 732 (Sth Cir. 1961)

8377 F 24 519 {Sth Cir. 1967)

34 244 1.2 478 { 8th Cir, 1960),

38 Rrrour o SENATE Jumciany ¢Joaee. oN Nominarion oF Hanny A, Brack-
muN, Execunive lleronr No. 91-18, 'Hst Cong., 20d Sess. 8 (1970). -
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Judge Haynsworth did not inform the lawyers becanse nader
existing Fourth Cirenit practice he lonnd no significant interest
and, thus, no duly to disclose to the lawyers. In any event, Judge
Blackmun did not inform any of the Lasyers in any of the cases
in which he sat, either. Judge Backnnm asked the clrief judge
his advice and 1clicd upon it. Judge llaynsworth was the chiel
judge.

Chief Judge Johnson il Chicl Judge Maynsworth both
inlerpreted that standind, as it existed, not as the Seonator fiom
Indiana later fashioned it That interpretation was, as the sup-
porters of Judge Hayusworth said it was, and in accord with
Chicf Judge Jolson who described the meaning of 28 US.C.
§ 455 to be “that a judge should sit regardless of interest, so long
as the decision will not have a significant elicet vpon the valie
of the judge’s interest.™

In other words, it is not inlercst in the litigant but interest
in the outcome of the litigation which requires stepping aside.
But even if it were interest in the litigant, the interests of Black-
mun were de minimis and the iiterests of Haynswortl were ot
only de mininiis, hut were one step removed—that is, his interest
was in the parent corporation where the subsidiary was the
litigant. Furthermore, the case law, what little there is, and
prevaiting practice dictate that in the parent-subsidiary situation
there is no duty to step aside,

As Joha Frank pointed out to the Judiciary Committee during
the Haynsworlh hearings, where there is no duty to step aside,
there is a duly to sit. Judge Haynswortly and Judge Blackmum
sat in these cases Decarse under existing standiads, not the
convenient ad hoe standard of the Taynsworth opponents, they
both had a duty to sit, But it is worth noting that if one were to
require a strict adherence to the most rigid standard—=Formal
Opinion 170, which states that a judge shall not sit in a case in
which he owns stock in a party Hligant—Judge Hayvnsworth whom
Senator Bayh opposed had only oue arguable violation, Bruns-
wick, while judge Bluckmnn whom Senator Bavl supported had
one arguable vivlation, 3M, and theee clear violations, fanson,
Kotula and Maloney.

The Senator from Indinna also mgned that since Jodge Black-

s 1d,
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nuen stepped aside in Bridgeman v, Gateway Ford Truck Sales,”
arising after the Haynsworth aflair, a situation in which he owned
stock in the parent Ford which totally owned one of the sub-
sidiary-litigants, he “displayed a laudable recognition of the
changing nature of the standards of judicial conduct.”™ Of
course, Judge Blackmun stepped aside after seeiug what Judge
Haynsworth had been subjected to. Haynsworth did not have an
opportunity to step aside in such situations since this new Bayh
mile was established during the course of his demise. Certainly
Judge Haynsworth would now comply with the Bayh test to avoid
further attacks upon his judicial integrity just as Judge Blackmun
wisely did in Bridgemnan.

1t is clear, then, to any abjective reviewer, that the ITaynsworth
and Blackinun cases, aside [rom the political considerations in-
volved, were virtually indistinguishable. 1f anything, Judge
Blackmun had much more flagrantly violated that standard used
to defcat Judge Haynsworlh than had Judge Haynsworth, How-
ever, Judge Blackmun violated no existing standard worthy of
denying him confinnation and he was quite properly conflinned
by the Senate on May 12, 1970 by 2 vote of 88 t0 0,

A New Test CanN Owne Be ComiFiED?

Bad laws, if they cxist, should be vepealed as soon as pessible,
still, while they continve in force, for the sake of example
they should be religious'y observed,

Abraham Lincoln

1t s been demonstrateel that Judges Haynsworth and Black-
mun violated no existing st.ndards worthy of denyiug either of
them confirmation. Judge Carswell’s defent, like Judge ITayns-
worth's, was also due in parl to the application of a new standard
—it having been argued th: t mediocro nominees had been con-
finned in the past, a fortioni Carswell should be also. Yet, cer-
tainly achievement was always a legitimate part of the Senate'’s
consideration of a nominee for confirmation just as ethics had

81 No, 19, 749, (¥ebruary 4, 970),
83 [irroitT oF SENATE Jupictan ¥ Comune, o NoMINATION oF Hanny A. Biack-
MYN, supra note 34, at 10,
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always been. The Senate simply ignored mediocrity at various
times in the past and refused to do so in the case of Carswell.
And in the case of Ilaynsworth it made up an wirealistic standard
of judicial propricty to serve its political purpuses and then
ignored those standards ker in regard to Judge Blackmun
because politics dictated confirmation.

Lossibly, new standards should be adopted by the Senate
but, of course, adoptedt prospectively in the absence of a
pending nomivation and not in the conrse of comBinmation
procecdings. In this regad, Senator Bayh has now intioduced
two bills, The Jndicial Disqualification Act of 1970 and the Omni-
hus Disclosure Act which, il enacted, would codifly the standards
he previously eniployed to defeat Judge Hayusworth. This legis-
lative elfort is an admission that the previously applied standards
were nuncxistent at the time. Those bills are, however, worthy
of serious consideration in a continuing elfort to improve judicial
standards of conduct. Some standmds have been suggested here
and will be recounted again but first somme observations abowt
the body which must apply them.

First, it is sale to say that anti-sovithern prejudice is stilf very
much alive in the fand and particnlnly in the Senate. Although
this alone did pot canse the defeats of Haynsworth and Carswell,
it was a major factor. The [act that so many Senators were willing
to create a new cthical standiud for Judge Haynsworth in Noyvewm-
ber, 1969, in vrder to insure his defeat and then ignore evert
more {lagrant violations of this newly established standard in
May of 1970, can ouly be cousidered to demonstrale sectional
prejudice.

Another ominous aspect of the past vears events has been
that we have seen yet another exnmple of the power of the press
over the minds of the people. As Wendell Phillips once com-
nmented, “We live nnder a government of men and morning
newspapers.” Cerlainly, one should not accuse the working press
of distorting the news. The reporters were simply conveying to
the nation the accusalions of the Senator from Indiana and others
in the opposition camp. These aceusations were interpreted by
a misinformed public outside the sonth (as indieated by prominent
public opinion polls) as conclusive proof of Judge Haynsworth's
iimpropricty and Judge Carswell's racism, neither of which was
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ever substantiated. The press should remain unfetiered, but
public figures must continue to have the courage to staud up to
those wlio would usc it for their own narrow political advantage
to destroy men's reputations, and more importantly, the aura of
dignity which should properly surround the Supreme Court.

Some good, however, has come [rom this period. Senatorial
assertion against an all-powerful Exccutive, whoever lic may be,
whethier it is in forcign alfairs or in Supreme Court appuintmeuts,
is healthy for the conntry, Such asserlious help restore the con-
stitutional checks and balances between our brauches of govern-
ment, thereby helping to preserve our institutions and maximize”
our freedom.

In addition, the American Dar Association has indicated a
willingness to review its ethical standards and has appointed a
Speciul Conmmittee on Standards of Judicial Conduct, under the
chairmanship of Judge Trayuor, which issucd a Preliminary State-
ment and lnterim Report which would update the ABA Canous
of Judicial Ethics. This report was discussed in public hearings
on August §th and 10th, 1970 at the Annual Meeting of the ABA
in 5t. Louis and may be placed on the agenda for consideration
at the February, 1971, mid-year mecting of the House of Dele-
gates. Both supporters and opponents of Judge Haynsworth
agreed that a review and overhaul of the ABA's Canous of
Judicial Ethics was needed. This should be valualle and uselul
to the Senate as the Judiciary Commitliee under Senator Eastland
has made a practice of requesting reports on Presidential nowi-
nees to the Supreme Court by the Standing Commitlece on the
Federal Judiciary of the ABA. This practice probably should be
continued as the Senate has wot, in any way, delegated its
decision upon confinmation to this owtside organization. Rather,
it secks the views of the ABA belore reporting nominees to the
Judiciary to the floor of the Scnate just as any committee would
seek the views of relevant outside groups before proposing
legislation.

Altheugh not central to the considerations of this article, it
shonid be noted what the Exccutive may have learned from this
period. President Johnson undoubtedly discovered in the Fortas
and Thornberry nominations that the Scuate could be very
reluctant at times to approve nominces who might be classified
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as personal friends or “crouvies” ol the Execulive. It was also
establishied that the Senale would frown upon Justices of the
Supreme Court acling as advisors to the President as a sviolation
of the concept of separation of powers. This argrnment was used
very effectively against the elevation of Justice Fortas to the
Chief Justiceship as he had bheen an advisor to President Johuson
on a myriad of matlers during his tenure on the Court. P'resi-
dent Nixon learned during the Carswell proceedings that a
high degree of competence wondd likely Dbe required by the
Senate before it approved Tuture nominees. e also leamed
during the Haynsworlh case that the Senate would likely require
strict adherence to standmds of judicial propriety.
Unfortunately, as a result of this cpisode, the Administralion
has adopted a very questionable practice in regard to future
nominations to the Supremne Court. Attorney General John N
Mitchell mmnouuced on July 23, 1970 that the Justice Departinent
would adoept a new procedure nuder which the Attorney General
will seek a complete investigation by the ABA’s Standing Com-
mittee on the Federal Judiciary before recommending anyone
to the President {or nomination to the Sapreme Court. This
Conmiittee has already enjoved virtually ninprecedented influence
in the relection of U.S. District and Circuit Judges as this Ad-
ministration has made vo nominations {0 these Courts which
have not received the prior approval of this twelve man Com-
miltec. In clicct, the Administration, aller delegating to this
Committee velo power over lower fedeeal court appointments,
has now broadened this anthority to cover its sclections to the
Supreme Court. Complete delegation of authorily to an outside
organization of so awesome a respousibility as designating men
to our federal District and Circuit Courts is bad enougly, hut such
a delegation of authority to approve, on the Supreme Court level,
is most unwise. Far from representing all Jawyers in the conntry,
the ABA has historically been the repository of “hig-firm,”
“defense-oriented.” “corporate-type lanyers” who may or may
not make an objective appraisal of a prospective nomiuce.
if President Wilson had ashed the ABA for prior approval of
Braudeis, the Supreme Court and the nation would never have
benefitted from his great legal talents. The presumption that
such an outside organization as the American Bar Association is
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betler able to pass upon the credentials of nominces for the
federal courts and especially the Supreme Court than the Presi-
dent of the United States who is given the constitutional authority
is au erroncous judgment which the passage of time will hopefully
see reversed.™ This is not.to imply that ABA views would not
be vseful o the Excentive n its considerations just as they arc
usefol to hut not determinative of the actions of the Senale {the
Semate having rejecled ABA approved nominees Haynsworlh and
Carswell),

What standiud then can be drnwn for the Senate [rom the
expericnees of the past year in advising and consenting to
Presidential nominations to the Supreme Court? They have been
sct ont above but should be reilerated in conclusion. At the
outset, the Sennte should discount the philosophy of the nominee.
In our politically centrist society, it is highly unlikely that any
Exccutive would nominate a man of such extreme views of the
right of the lelt as to be disturbing to the Senate. Ilowever, a
nowmination, lor exmnple, of a Commnunist or a member of the
Awerican Nazi Parly, would have to be considered an exception
to the recommiendation that the Semate leave ideological con-
siderations to the discretion of the Executive. Political and
philosophical considerations were often a [actor in the nincteenth
century and arguably in the Parker, Ilaynsworth and Carswell
cascs also, but this is not proper and tends to degrade the Court
and dilute the constitutionally proper authority of the Executive
in this arca. The President is presumably elected by the people to
carry out a program and altering the ideological directions of
the Supreme Court would seem to be a perlectly legitimate part
of a Presideatial platfonin. To that end, the Coustitution gives to
hin the power to nominate, As mentioned earlier, if the power
to nominate had been given to the Senate, as was considered
during the debates at the Constitutional Couvention, then it
would be proper for the Senate to counsider political philosophy.
The proper role of the Senate is to advise and consent to the
particular nomination, and thus, as the Constitution puts it, “to
appoint.” This taken within the context of modern times should

0 Nt see Walsh, Sclection f Supreme Court Justices, 56 A.B.A.). 550-60
{1970); Reront or Tuz Sranminc CoMM. oN THE FEDERAL JUDICIARY OF Tug
Amemcan Ban Association (1970 .
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mean an examination only into the gualifications of the Presi-
dent’s nominee.

In examining the qualifications of a Supreme Court nominee,
use of the following criteria is recommended. First, the nomince
must be judged competent. He shonkl, of course, be a lawyer
although the Conslitution does not vequite il Iadicial experi-
cuce might salisly the Scoute as to the nondinee’s compelence,
although the President should certainly not be restricted to
vaming silting judges.  Legal scholns as well as practicing
lawyers might well be found competent.

Sccond, Uie nominee should be judiged to have obtatned sone
level of achievement or distinction.  Alter all, it is the Supreme
Court the Senate is considering not the police conct in Hoboken,
N.J. or even the U.S. District or Cirenit Courts. This achicvement
could be established by writings, bhut the absence of publications
alone would not be fatal. Reputation at the bar and hench wonkd
be siguificant. Quality of opinions if a sitting judge, or appellate
briefs il a practicing attorney, or articles or books if a law pro-
fessor might establish the requisite distinction.  Certainly, the
acquisition of expertise in certain areas of the law would he an
important plus in determining the level of achievement of the
nominee.

Third, temperament could be significant. Althongh diflienlt
to establish and not as important as the other criteria, tempera-
ment might become a factor where, for example in the case of.,
Carswell, a sitting judge was alleged to be hostife to a certain
class of litigants or abusive to lawyers in the courlroom.

Fourth, the nominee, if a judge, must have violated o
existing standard of ethical cowduct rendering him unfit for
confirmation. If the nominece is not a judge, he must not have
violated the Canons of Ethics and statutes which apply to condnet
required of members of the bar. If a law professor, he must be
free of violations of ethical standards applicable to that pro-
fession, for example plagiarism.

Filth and finally, the nominee mist have a clean reeord in
his life off the bench. He should be free fram prior criminal
vonviction and not the possessor of debilitating persanal problems
such as alcoliolism or drug abuse. Tlowever, this final criterion
would rarely come into play due to the inteusive personal investi-
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gations customarily emplhyed by the Exceutive before nomina-
tions are sent to the Senale.

In conclusion, these c:iteria for Senate judgment of nominees
to the Supreme Court are recommended for future considerations.
It will always be diflicult to obtain a fair and impartinl judgment
from such an inevitably politieal body ns the United States Senate,
However, it is suggesled that the true measure of a statesian
may well be the ability to rise above partisan political cousidera-
tions to objectively pass upon another aspiring human being.
While the author retains 10 great optimism for their future usage,
these guidelines are new, nevertheless, left behind, a fitting
epilogue hopelully to a riost unique and unforgettable era in the
history of the Supreme Court.





