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M O . c>: Terry v, Adams

Cert 10 CA 5 iiulcueson, Molr.-.es, Strum

P t r s brought an Tc t lon 1'or :\-icl r o l l u f i. u l o r in j j ; . i i , m t rs:>cil
In USDO Tex, c l r - ln inq t h a t thuy were fc• • i11} ...:,iu-d *."-: ri'j.nl to v o t -
in a polL of the " J a y o i r d Democratic P a r t y " Oi Tort Bond, Tex, in
v i o l a t i o n of Liio :qii.T 1 p r o t e c t i o n of tf..; U v s . Tin- DC grant-id a .1,;-
c l J out d-:ni :J In.. I n j ; rs >dts ap >.JJ'l-.-.i Lo '."".A >, ".hicn •••v.r> 'd Liw>
. l e d J .

Htrs a r c c o l o r e d ; they c l a im t h a t th •: Jay, *rJ D o r c c r a t l c C l u b ,
which admi ts on ly v,v.it<js, i s In e f f e c t tnn Durocr . ' . t ic H a r t ' o. ! r or t
Bind County. Taou ih i t tai:es i t s vo te <.i t a tiisu ^ijt"<ir:nt row t h a t
s p e c i f i e d for p o l i t i c a l p r i m a r i e s in t h e Te-;as CoOe, an.I thougn i t
has bt!c:n In e x i s t e n c e s i n c e 1069, t hey I n s i s t t h a t t h e s e ciio t i r c t ions
a r a i m m a t e r i a l . They p o i n t Lo the f a c t t h a t the pe r son who v i n s t.u:
J a y b i r d P o l l a lmost aiv/ays r e c e i v e s t h e endorsement of i.ie Democrat ic
p a r t y , '.hough in a s e p a r a t a p r o c e e d i n g . Th? r s o c t s , on tho ot l ie r r.and
arqua t n a t t h e i r o r g a n i z a t i o n is s u f f i c i e n t l v de^iched :'rom nnv c.£
the s t a t e ' s p o l i t i c a l p r o c e s s e s so as Lo o,; w l t h c i l tn.: p r i n c i p l e of
Smith v . A U w r i g h t , 321 US 640 .

CA 5 f a i t t h a t t h i s was the p l a c « to draw tlv.1 l i n o . Conceding
the T u l a - , t o be e s t s b l i s h a d t h a t "any s t a t e s a n c t i o n of d i s c r i m i n a t i o n '
Is a d e n i a l of equa l p r o t e c t i o n , and t h a t the p r imary nay bs p a r t
of t h e s t a t e e l e c t i o n machinery even thou ill not a x o r c s s l y ijovarnr^d
by s t j t e law ( s e c Rice v . Elmore, , 165 F.Zd 6S7, c e r t den .533 US, of
wl\ich CA 5 a p p r o v e s ; , n s v e r t h e l e s s wiisro t ' l c rc i s n J i t i . e r a l aga l
nor a c l o s e f a c t u a l t l s in between an o r g a n i s a t i o n an.l the s t a t e
s a n c t i o n e d , e l e c t o r a l p r o c e s s e s , l t{*is no t s t a t e f a i c t l o n . CA 5 says i£s , J
„._ __ .... ....... . rn"g'"tna'̂ wi?i'f«f-voters.
anyone would have a right to do. The, fact that the Democratic con-,
vention almost Invariably adopts the results of the poll is merely
because that organization thinks it desirable to do so.

CA 5's distinction may appeal, or it may not. I have a hard
time being detached about this case, because several of the Rodell
school of thought among the clerks began scroamino, as soon as they
saw this that "Now vie can shov; those damn soutnerners", etc. I take
a dim view of this pathological searchfor discrimination, a la Wal-
ter White, Black, Douglas, Rodell, etc, and as result 1 now have
something of a mental block against the case. For that rrr>son, in
spite of doubts as to its traascending importance in th« absence of
a conflict among circuits, and notwltnstandlng my feel ingXhqt the
decision is probably right to a lawyer, rather than a crusade-p^ I
shall over-compensate and recommen a grant.
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Re: Opinions of Black and FT in Tarry v. Adams
V

If you are going to dissent, I should think you might combine the Ideas
which you expressed last week with an attack on the reasoning ofi th« two
"majority opinions."
(I) Black—simplyassumes the whole point In Issue. The; 15th Amendment re-
quires state action, and certainly Congress under its power to "enforce"
the amendment cannot drastically enlarge its sfcope. Yet tha Biaci opinion
utterly fal ls to face the problem of state action. He says rather that the
effect of the Fifteenth Amendment Is to prevent the stutes from discrimina-
ting aqainst Negroes in of f ic ia l elections; the result here Is to accomplls
that result "by indirection;" therefore that result Is bad. Surely it

should not take a quotation from Mr Justice Holmes to establish the propo-
sit ion that,especially in the f ield of constitutional law, flfferences will
be ones of degree and the point at which the constitutional result changes
will not be marked by any shafp turn in the road. Surely the Justices'of
this Court do not s i t here to ruthlessly frustrate results which they con-
sider undesirable, regardless of the wording of the constitution.

\z) £F—-places the weight of the decision on the rather skimpy support to
be found in his discovery of"state action": the county election of f ic ia l s
voted in the Jaybird primary! In the f irst place, tney voted not in their
c.ipactly as election o f f i c i a l s , but as private c i t i zens . Secondly, It was
not their voting which effected the discrimination; i t was the previously
adopted rules, with which they may have had nothing to do. Thirdly, if this
is the vice why not simply e njoin the of f ic ia l s from voting? Whan one must

•'strain'this hard to reach a result , the chances are that something is the '
matter with the result—as in Lutwak

(3) Your ideas—the constitution does not prevent the majority from banding
together, nor does it attaint success in the effort. It is about time the
^ f d the fact that.the.white, people on the South don't Like :-the ,CQ1-

ift*&" .e9jyffifrfrffiTgPrt**«<•*•>, "MM frnm t».ff.pr11nn;.Hi lA.fftikJ.1 kaJLi.• -
-action, bue'lC'rtosV-'assurelydld not appoint the <-ourt as a sbci

logical watchdog to rear up every time private discrimination raises i ts ad
mlttedly ugly head* To the extent that this decision advances the frontier
of state action and "social gain", i t pushes back the frontier of freedom
of association and majority rule. Liberals should be the f i r s t to real ize ,
after the past twenty years, that it does not do to push blindly through
towards one constitutional goal without paying attention to other equally
d«»Hrt desirable values that are being trampled on In the process.

This is a position that I am sure ought to be stated; but If stated by
Vlnson, Mlnton, ob Reed it Just won't sound the same way as if you state it

whr
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A Random Tftou.|ht on t.nr J B . J r e l a t i o n Cases

C^\3-hundred f i f t y y.'.ars ago t h i s Court hel.i t i n t "It v i s the u l t i -
mate Judge of the r e s t r i c t i o n s which the C o n s t i t u t i o n IIMOCS.J<1 on tn va-
r ious torancnes of the n a t i o n a l and s t a t e government. Parburv v. Manison.
This was presumably on the n a s l s t h a t t h e r e a rc otandaTils f"o bo ap;U iclt'
o ther than tne j jersonal p r e d i l e c t i o n s of the J u s t i c e s .

app l ied to r e l a t i o n s between the i n d l v i u u i l and the s t j t i , trie
s worked much l e s s w e l l , Ths C o n s t i t u t i o n , of c o u r s e , ds^ajs wi th

As

indivudal r i - j h t s , p a r t i c u l a r l y in the F i r s t Tin a n ! tn-; Four t een th 'Amend-
ments . Tiut as I read this h i s t o r y of t n i s C o u r t , i t Iras v l . ' o m htin out of
hot water »n ?n a 11 »rs..H in j to i a t s r ^ r ^ t these iri.llv irtj - 1 r i c j n t s . F U t c h s r
v . Puck, In 1810, r e p r e s e n t e d an a t t emp t by C 1 i ::" J>'-, t ' c - -M r - " >TTTo
•: ;t--n • tr. ? T.-O t. • jt. ion of i\: c o n t r a c t - l a u s e to inf ' .nt h u s i n o s s . S c o t t
v . Gai.ford was tne ra- .u l t of Taney ' s a f f o r t to a r o t e c t ; laveho l i ters from
l e n i s l a t l v e I n t e r f e r e n c e .

A f t e r the C i v i l War, bus ines . ; i n t e r e s t cam's to dominate the C o u r t ,
and they in t u rn ven tu red In to the deep water of p r o t e c t i n g c e r t a i n types •
of I n d i v i d u a l s a g a i n s t l e g i s l a t i v e i n t e r f e r e n c e . Championed f i r s t by Fleld^
then by Pecknam and Brewer, the high wa te r mark of the t r end In p r o t e c t i n g
c o r p o r a t i o n s a ' j a l n s t le<] i s l a t i v e In f luence was probably Lochner v . J££. To
the ma jo r i t y op in ion in t h a t c a s e , Holmes r-splied t h a t th.^ r'our t.?*sn th A-
mandtr^cnt d id not enac t Herbe r t S p u n c e r ' s S o c i a l b t a t i c s . Otiier cases com-
lng l a t e r , i n a s i m i l a r v e i n were Adkins v . C h i l d r e n ' s H o s p i t a l , Hammer v .

'Va'g'e'h'h'a'Vt' jm'Iyfe 6T1"*Vjf̂ Baft't0rryTHmTHc"v "̂̂ CBTrWe filiw&*e*rerrtrtt'eriri.^^the«»Gom>4i>i»i>ii -
cal led a ha l t to this reading of I t s own economic views into tne Consti-
tu t ion . Apparently i t racognlzed that where a l eg i s la tu re was dealing
with i t s own c i t i z e n s , I t was not part of tha Judicial function to thwart
public opinion except in extreme cases .

In these cases now before the Court, the Court i s , as "->avis sugqest-
ed, being asked to read i t s own socl*loglcal views into the Const i tu t ion .
Urging a view palpably at variance with precedent and orobably with leg is -
l a t ive hs l to ry , appellants seek to convince the Court of the moral wrong-
ness of the treatment they are receiving. I would suggest that this is a
question the Court need never reach; f>r reqardless of the J u s t i c e ' s indi-
vidual views on the merits of segregation, i t qui te c l ea r ly Is not one of
those extreme cases which conimands intervention from one of any conviction
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I f t«t»l3 C o u r t , because I t s members ind lv id ' tn i ly a r* " l i b e r a l " and d i ^ I i
s e g r e g a t i o n , now ctv o se s to s t r i k e I t down, I t diff- 'r"1 1 i-or.i tlu> Mot.^'iio
c o u r t only In the: k inds of l i t i g a n t s I t f a v o r s and tn._- Kinds cf s o s c i a l
c la ims i t p r o t e c t s . To tnoso who would ar;juo t ha t "oc r - . ona l " r i ; n t s a iv
more s a c r o s a n c t tnan " p r o p e r t y " r i g h t s , the sno r t .->n?\ver is t h a t the 1O01
s t i t u t l o n make3 no surl'i d i s t i n c t i o n . To the argument ;,., -l«1Tl)y3**'-.''"ni i i "'li
a m a j o r i t y may not d e p r i v e a m i n o r i t y of I t s c o n s t i t u t i o n a l r i g / i t , tn -
swer must ba made t h a t whi le t h i s i s sound in t h e o r y , in t 'u: long run i
is. t h a y n a j o r i ty who *..• i 11 de t e rmine wnat t n e c o n s t i t u t i o n a l r l r j a t s of thi
iPVuS'M ifv a r « . One n u n ' r e d tn-l f i f t v ymrs of attiiinot-i on t!< s o j r t of ih
Court to p r o t e c t m i n o r i t y r i g h t s of iny kind—whf t.a :r thusc of busimids
s l a v e h o l d e r s , or J e h o v a h ' s W i t n e s s e s - - h a v e a l l met t!i«» •.•.-iiiie f a t e . On- b1

one tne -asos e s t a b l i s h i n g such r i o h t s have ^ne^n sloutthod o f f , nvJ cr».>
s i l e n t l y to r e s t . I f the p r e s a n t Cour t i s unable to p r o f i t by t h i s exam;
i t must be. p repa red to set i t s work fade in tii-.e, t o o , as e•*!bo<i"l 1-1,7 onl;
the s e n t i m e n t s of a t r a n s i e n t m a j o r i t y of n ine men.

I r e a l i z e t h a t I t Is an unpopu la r and unhumani t? r inn o o s i t l o n , fo
which I have been e x c o r i a t e d by " l i b e r a l " c o l l e a g u e s , but I t h i n k P l e s s '
v . Ferguson was r i lht and should be r e - a f f i r m e d . If th-^ F o u r t e a n t h Amend
ment did not ;nac t S o e n c e r ' s S o c i a l S t a t i c s , i t J u s t as s u r e l y d id not
enac t Myrdahl ' s Ai^er 1 can Di lemna.

whr
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