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Ptrs brougnt an actlon ror decl ealiel soo tor inj aaiast rsoal
{n USDY Tex, alatudng that thuy wevrs bein: waaled toe rignl to vat-
in a poli of the "Jayoird Pemccratle Party" o, btort foend, Tex, in
vialitien o Loe :gual protection of tase lows, The DC grantaed o de-
cl J vut denlxd Lo lad; resadbs apseeled Lo SA ), whien v d Lhe
Jdeel .

ftrs are cotored; thev claim that thy Jday. .ed Darceratis Zlub,
vhich admits anly waites, [s in efrect tn: Durocratic fartr o Fort
Band Touniy. Toewr b taces its vote ot 2 tiwe aliferint rou that
sngciried for wollitical primaries in the Texas Code, and theuga [t
has keun In existeonce since 1089, they insist that these olotirclions
arez immaterlal. They point Lo the fact Liat the person wno vips tae
Jaybdrd Poll almost aiwavs receives the endorsament of coe Democratic
party, tiwugh in a separate proceedings Thz rsoats, on th: other aznd
arque that their crganization Is sufficienulv de.iched from any ol
the stata’s pollitizal progesses 50 as Lo ne witheui tna sringiple of

Smith v, aAllwright, 321 US G649,

CA 3 falt that thils was the nlace to draw the Lind, Jonceding |
the 'tule ¢ be established that'any state sanctlion of discrininations
Is a denial of egqual perotactlion, and that the primary may be pert
of the atate slzction machlnsry even thoujl not axpressly vovevrnmad
by stute law (sec Rlice v. Elmore, 165 F.2d 387, cert den 333 US, of
which CA 5 approveS], nzvertaeless wnara taere ks niither a logal
nor a clese factual tiz I{n betwesn an orgunization anl the state

sa E;oned,e;eqﬁoral processes, lt.is not state'acilon. CA 5 says.c.

- .
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to do. The fact that the Democratic con~.

equ
anyone would have a right
vention almost Invariably adopts the results of the poll is merely
because that crganization thinks it desirable to do so.

CA 5's distinctlon may appeal, or it may not. I have a hard
time being detached about this case, because several of tae Rodell
s¢hool of thought among the clerks began scrcaming as scon as thay
saw this that "How we can show tllose damn soutnernars', etc, I take
a dim view of this pathologfcal search for discrimlnation, a la Wal~
ter White, Black, Douglas, Rodell, etc, and as result I now have
sometining of a mental block agalnst the case. For that reeson, in
splte of doubts as to lis tramscending lmportance In the absence of
a conflict among circuits, and notwltnstanding my Ceeling~that the
decision is probzbly right te a lawyer, rather than a crusa 3 L
shall overwcompensate and recommen & grant.
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Re: Oplajons of Biack and FF In Terry v. Adans
F

If you are golng to dlssent, I should think you might comblne the ideas
whlch you cxprcssed iast week with an attack on the reasoning off the two
"majJority opinlens,”

{1) Blacke-simplyassumes the whole polnt in [ssue. The 15th Amendment re=
quires state actlon, and certainly Congress under its power Lo "enforce"
the amendment cannot drastically eniarge its stope, Ygt thz Black oplnion
utterly falls to face the problem of state action. He says rather that the
effect of the FIfteenth Amendment {s to prevent the stites from diserimlina-
ting agalnat Negroes in official elections; the result here is to accomplis
that result "by Indirectlon;" tharefors that rasult is bad. Jjuraly it
should not take a quotation from Mr Justice Hoimes to establish the propo-
sition that,sspecially [n the fleld of constitutlonal law, rifferences witl
be ones of deqree and the point at which the constitutlonal result changes
will not be marked by any shafp turn in the road. Surely the judtices of
this Court do not sit hepre to ruthlessly frustrate results which they con-
sider undesirable, regardless of the wording of the constitutfon.

IZ) FFe=places the welght of the declsion on the rather skimpy support to
be found in hls discovery off'state actlon": thz county electlon officlals
voted In the Jaybdrd primacryd In the fIrst place, tney voted not in thelr
capactly as election officlats, but as private citizens, Secondly, (it was
not thelr voting which 2ffected the discrimination; it was the previously
adopted ‘rules, with which they may have had nothing to do. Thirdly, Ir this
is the vice why not simply e nJoin the officlals from voting? Whan one musi
‘strain ‘this hard to reach a result, the chances are that somethl{ng is the ®
matter with the result--zs In Lutwak

(3} Your ideas=--the constitution does not prevent the majority from banding
together, nor does it attalnt success In the effort, It 1s about time the
t.f the fact that the,.white, people on the South don't Like 'the cul-

t 1t mos assuraly dld not appolnt the Court ag a socl
loglcal watchdog to rear up every time private discrimination raises its ad
mittedly ugly head, To the extent that this decislon advances the frontler
of atate action and "soclal galn™, It pushes back the foontler of freedom
of assoclation and malority ruie. Liberals should be the first to reallize,
after the past twenty years, that It does not do te push blindly theough
towards one constitutional goal without paying attention to other equally
deslielh desirable values that are being trampied on Ln the process,

This is a positlion that [ am sure ought to be stated; but 1f stated by
Vinson, Minton, of Reed it Just won't sound the same way as (f you state [t
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A Random Thowgnt on kac sogradatlon Cases

pz=hyendred (irLly y+ars ago this Court beld tiat 5t wys the wlti-
mate judge of the restrictions which the Canstltution imnessd on 1 wvi=
rious hrancnes of Lhe natioral and stale govirnacab. Gebury ve Maniscn.
This was gpresumably un the nasis that there ore standirds (o be applicd
other than tne gersonal predilectlions of the Justices,

As apolied Lo guestioas of Interestate ov « batue=i-deral relatlons,
as well as Lo intec=depatb ppfptpl disputes within the foaeral qovernnent,
tnls dogtrine of Judiclal Nas worked well, Where tnzorzlicully co-erdinate
bodles of governnent are disnutling, the Court {5 well suiter ta its rote
as arbiler. This [s becanse thase prebloas ifavelv: ruch lacs crolronally
cnaraed sybjuct matler then do thosz Jdlscussed bolow. In eftect, thoy des
l2zemine tie gddeletal relations of th? governmznts Lo 2a¢h obher without
inftuencing the substantive ouslness of those vovzraiwnts,

As applied to relatlons hetween thie Indivical and the statz, tae
®wysiem has worked much less well, The Constitution, »f course, delgs witn
Indlvadal rishts, particularly In the First T:n ani tne Fourteurti Amands
ments. Buet as I read the history of tinis Gourt, It has sellom bizxn gut of
hot water wien attzaoting Lo fataroret these individe 1 rignts, Fletehar
Ve Pacit, {n 1817, represonteld an attempt by Triz” Jvstic: ipsing o
4=t4n<rtna waliotion of tl; ;ontract ~lause to inf{:int business. Seott
ve Sanford was tne result o aney's effort to crotect siaveholdeTs from
lealsTatIve interterence.

After the Clvll War, business Intepres! camn to domlnate the Court,

and they fn turn ventured into the deep water of probtecting certain Lypes .
of individuals against leglislative interference. Champloned first by Field
then by Pecknum and Brewer, the hlgh water mark of the irend in protzcting
corporations against legisiative Influence was probably Lociner v. NY. To
the majority opinion in Liat case, Holmes replled that ths fourlaenllh A=
mzndment 2id net cnact Herbert Spencer's Soclal dtatics. Otner cases com-

ing later in a similar veln were Adkins v. Children's Hospital, Hammer v,

" 7 TR R BT TS T W v e T Gt Fyw b w0 U iipmre- -

Talled 2 halt to this reading ol Its own economic views into tne Consti-
tution. Apparentiy it rzcognlzed that where z legislature was deailng
with its ewn cltizens, It was not part of th2 Judicial function to thwart
public opinion except in extreme cases.

In thess cases now before the Court, the Court [s, as Yavis sugoest-
ed, hetng asled to read its own sociéloglcal views into the Consgltutlcn.
Urging a view palpably at varlance with precedent and nrobably with leglis-
lative hsitory, appellants seelt to convince the Court of the moral wrong-
ness of the treatment they are receiving, [ would sugjsst that this Is a
question thie Court need never reach; [ reqardless ol the Justics's indf~
vidual views on the merits of segregatlon, It qulte clearly Is not one of
those extreme cases which cormands interventlon from one of any convictloer
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If Wiis Court, hecause [(ts members ladividaauly are "liberal" and disli
seqregation, now ch oses to stoike Lt down, Lt diffoes (rowm the Modovne
court anly In the jinds ol lll:gants it favers and tae winds ¢f samciul
clalms Lt protucts. Tg tiose w“o would argua that"oporsonal" rignts are
more sacrosanct tioan ropert rights, the snort answar is thit the o
stitutlon makes no surﬁ d?:tlﬁctlon. To the argumni hqne1'§lﬂé?Qﬁ§$*”h
& majority may not deprive a mlnority of Its constiturionii rignt, tn:
swer must be made that while this [s sound iIn tiwcory, in the long run i
i tgﬂi ﬁa‘jﬁrltv whe «ill determine wnat tne constitutionat rignts of the
+ are., Onz nun'red and Tifty yaaprs of attemats an ti: oart of Wb
Court Lo pretzat minecity clghts of 1ny kind==whetn:r thuse of businass
slaveholders, or Jehovah's Witnesses=-~have all met bue same Ffata. Onc b
ong tne -ases establishing such pights have bezn slowahed off, 2nd ¢y
silently to rest. If the present Court is unable Lo prorit by this exam
it must be prepared to se+ lts work fade fn tiie, Loo, as embodving onls
the sentiments of a transient majority of nine men,

[ reallze that It is an unFopular and unhumanitzrian nosition, fe
which [ have been excoriated by “liberal® ceolleagues, but 1 think Pless:
v, Ferguson was ri:ht and should be re-affirmed. If th= Fourteenth Améhn
ment did not @nact Svencer's Social Statics, it Jjusl as surely dld not
enact Myrdzhl's Arerican Dilemna,
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