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HATIONAL ASSOCIATION OF CRIMINAL DEFENSE LANYERRS

Report on the Womination of Judge Clarence Thopas
Lo Become an Asgociate Justice of the
Subrens Court of the Unjted Statas

On July 1, 1991, President George Bush nominatad Clarance
Thomas, a Judye of the United States Court of Appeals for the
District of Columbia Circuit, to £ill the vacancy on the Supreme
Court of the United Statea created by the resignation of Asssci-
ate Justice Thurgood Marshall. The NACDL opposes the nomination
of Judge Thomas to sarve on the Suprems Court.

1. ¥hy NACDL Cannot Support the Homination of Judge Clax-~
Cartainly, WACDL canpnot

affirmatively endorss this nominatjon. While Judge Theomas
appears to have the intsllect, temperament and legal ability to
serve on the High Court, he has not clearly demonstrated a
. professional commitment to the ideals of individual liberty and
justice for which the Association stands, particularly with
respect to the rights of tha criminally accused. Since becoming
a lawyer, Judge Thomas has apparently hever representad a private
individual, much les® an accused criminal. HNor has ha otharwisa
shown particular concern for enforcing the rights of the individ-
ual against asserticons of state power. It is not nearly spnough
that his appointment would help somawhat to restors the loss of
critical diversity of perscnal background and life experiencs
ancng Members of the Court occasioned by the resignation of
Justice Marshall.

Excapt for two years as an in-house attorney for the Mon-
santo chemical company, Judga Thomas has always chosen to work
for the state or fedaral government; his earliest respoensibili-
ties with the office of the Miszouri Attornay General upon
graduating from Yale Law Schoal in 1%74 involved arguing criminal
appeals for the atata. (To our knowledge, he has never aithar
tried & case or presided over a trial as a judge.) A= discussed
in the reports of leading civil rights groups, his tenure as
Chair of the EECC ralises serisus questions about his devotion to
the law and lega) procass, aspecially as regards the systam of
checks and balances among the three branches of the fadaral
govarnment. Judge Clarence Thomas doas not merit an affirmative
andorseanent frow the NACDL.

v v - A0S Qi o pgag TN The
NACDL opposes the nomination of Judge Clarenca Thoaas to bacoma
an Associats Justice of the Suprema Court for thres reasonsa:
1ack of conmitment to cartain basic but threatened principles cof
criminal justice, a dubicus sense of judicial sthics, and adher-
ance to an unusual and dangerously ill-defined jurisprudential
philosophy.

a. Lack of Compitment to Boual Juatice and Dus Process,
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The first reason that NACDL sheould oppose Judge Thomas's nomina-
tion ls that he has not demonstrated a commitment to certain
basic principlas of equal justice and due process for which this
Aszaccjation stands. HNot the least of these is the Constitution-
ally-mandated role of the defense attorney in ensuring fairness
in criminal cases. Nor is it certaln that he accepts the axclu-
sionary rule as a necassary means of enforcing of Fourth, Fifth
and sixth Amendmant rights, or that ha vould demand the most
scrupulous fairness in the administration of capital punishment
if the dsath penalty is not to ba abolishad (as NACDL would
prefar}. {If Judge Thowmas opposes the death penalty, as does his
mentor Senator Danforth, or balisves in strict limits gn its
application, he has nevar said eo publicly.) Finally, we doc not
know whather he gupports the vital role of the tfedaral courts,
exarcising their constitutionally-mandatad bhabeas corpus power,
to raview the fundamental fairness of criminal judgments that
have baan upheld in state court.

Judge Thomas has had little or nothing to say publicly about
any of these most critical iszsues, nor are we aware of any
privataly-expreasaed opinichs. His views on other civil rights
and civil liberties questions, while not directly applicable in
the context of defandants'’ rights, may provide some guidance. In
additicn, his suppert for the sxsrcise of sxecutive power and
disdain for that of Congress and the judiciary, as noted below,
strongly suggest that he would take unzatisfactory pesiticns on
thase issues. Because his viaus are not known with certainty,
howavar, NACDL urges the Sanate to inquire cleasly during the
confirmation process into Judge Thomas's views on basic princi-
plea of acual justice and due process, as they pertain to the
rights of the accusad.

b. Lack of Ethical Sepsjtivity as a Judge. Attorneys
who have argued criminal appeals befors Judge Thomas find him to
be intelligent, courtacus, attentive and well-prepared cn tha
baench. Wa do net fault him on any of these grounds. Neverthe-
lasa, his fatlure to recuss himself whan his impartiality could
reasonably be questicned does rajse a sarioux cencern about hi=z
ethical judgment and ability to separate parsconal bias from
official judicial responsibility.

Most troubling is Judge Thoamas's record on the Oliver North
case. Judge Thomas publicly praised Col. North in ssveral 1987
and 1989 speschas and in & 1989 article. One speach lauded North
for having done "a nost effective job of exposing congressional
irrespensibility.® Raemaris at Wake Forest Univ., April 18, 1938,
at 21 (referring to him familiarly as "0llie North®)}, Neverthe-
lass, despite holding strong parsonal views in support of this
defandant, Judge Thomas did not disqualify himself from voting on
North's appeal. Specifically, Judge Thomas participatad in the
vote to deny rehearing jn bang in Onited Stateg v. Nopth, 520
F.2d 2940, 959 (1390}, the decision which overturned NHorth's
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convietions for endgavoring to obstruct Congress (and other
charges). Since by his own public admissicn Judge Thomas had an
extrajudicial kias in favor of a party, it is beyond peradvanture
that he should not have votaed in the Oliver North case. Two
othar members of the D.C. Cireuit (Judges Mikva and Edwards)
declined for reasons of their own to participats in that votas,

Alsc of concern to the committes ls Judge Thomas's failure
to recusa himgelf in
913 F.2d 958 (D.C.Cir. 1990). In that cass, he wrota the apinion
overturning a large damage award against a company owned by
members of Danforth family, and of which his close friend and
nentor, Senacor Danforth, 1s an heir. Again, it seamz apparent
that Judge Thomas's impartiality in that situation could reason-
ably be questioned, requiring him to disqualify himself.

W " Like Robert Bork
before hxm, Judge Thomas has an unusual Jurisprudential viaw of
the Conatitution, but it is not Bork's “originalist," pro-govern—
nent, anti-libertarian view., Thomas has consistently endorsed a
*natural rights" thaory of ths Constitution, suggesting that the
constitution should he interpreted according te an axtra-laegal
standard of right and wreng that humans can deducs from a study
of *human nature,” revealing the "laws <f Nature a&nd of Nature's
Gad." Judge Thomas statas that the "revolutionary meaning" of
hmarica is the baging of its government "on a universal truth,
the truth of human sguality." 30 Howard L.J. 6%1, 697 (1%87}.
HACDL reccgnizes that this philosophy waz indeed shared by those
who signaed the Declaration of Independence and by many whe framed
tha Constitution as well. It was invoked by some of the aboli-
tionista, such as Prederick Douglass, who argued that nothing in
the original <¢onstitution endorsed slavary; indeed, Judge Thomas
has dravn on that tradition in support of his viaw that Brown v.
Board of Education was decided the right way for the wrong
reasons. (In the saps assay, hae also relies on the Rev. Martin
Luther King, Jr., Attorney General Edwin Maese ITI, Preszident
Ronald Reagan, St. Thomas Aquinas, and Tom Paine, all within twe
paragraphs. )

Curiously coupled with Thomas's "natural law" argument 1s an

axpressed disdain for the right of privacy, as applied in Gris-
+tigut and Roe v. Wade, on the basis that privacy is

not explicitly identified in thae text of the Bill of Rights. The
Ninth Amendment declares that such unenumerated rights axist and
are to be protected, Fallura to recognize that the right of
privacy extends= beyond the canfines of the First, Fourth and
Pifth Amendnments leads inexorably to overcriminalization and
abuse of state power, NACDL nust not forget that the laws
challenged in grigwold and Rog carried criminal penalties.

If wa knew that "human aquality™ were the only “universal
truth® that Judge Thomas £inds behind {(or abova] the Constitu-
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tion, and if we wers confidant that he is deeply committed to
applying this truth to women's lives as completely as to men's,
we might be lass uneasy with this "natural law" philesecphy. But
Eighteenth and Ninetesnth Century ideas of “human nature” spell
indifference to the prohlem of poverty, and personal and profes-
sional oppression for women in today's world. The Supreme Court
explicitly invoked “naturs herself™ and *the law of the Creator®
to hold in 1873 that a woeman could be refused the right to
practice law. Moreovaer, many traditional views of human naturs
are fundamentally punitive and unforgiving, and have profound
implications for criminal law which are contrary to HACDL's
understanding of the "liberty" which is protectad by the Consti-
tution. Judgea Thomaz hasz not clarified whether the viaw of
*human nature* that he beliaves to lie behind the Constitution iz
an unchanging one, nor which one it is.

Likewise, whose appreciation af ™natyure's God" informs Judge
Thomas's "natural law"? Wa fully support the command of Article
vl of the Constitution that "no religicus test shall ever ba
required as a qnal.itication to any office or public trust under
the United States,"” and we codemn any suggestion that a nominee's
raligious opinicns, as such, could be disgqualifying. But this is
because we believe that the Constitution invites a broad diversi-
ty of raliglous and nonreligious copinions in government. When a
judieial nomines states that an undarstanding of "God's law"
should inform Constituticpal decisionmaking, however, it hecomes
incumbent on him to reveal what that understanding is. Judgae
Thomas's fallure o make this clear in any of his dozen speechas
and eight published articles advancing a "™natuvral law" interpre-
tation of the Constitution suggests that he pay draw on an
asgartion of what is "natural® mersly to justify a personal,
political or philesophical agenda.

Judge Thomas baliavaes that the "task of those involved in
sacuring the freedom of all Americans is te turn policy toward
reason rather than santiment, toward justice rather than sensi-
tivity, toward Ireedom rathar than dependence--in other words,
toward the spirit of the Fo ++++ The first principles of
equality and libecty should insp our political and constitu-~
tignal thinking." 130 Heward L.J. at §39, 703, Scue of thase
words HACDL could wholshsartsdly sndorse. Yet they do not saeem
to mean the same to Judge Thomas ae %o uz: "Such a principlaed
jurisprudence would pose a major altarpative tc ... asotaric
herpeneutics ntior.ali.zinq cxpmi.v. poswers for the governmant,

(emphasgis added}. Our principa)
concern, of course, is with that final twist. Who will check
prosecutars’ and politicians' "rationmalsimz(atior of) expansive
powers for ths [executive branch of tha)] govermnmert,® to be uzed
against the criminally accusad, if not *"the judiciary” in its
intarpreatation and application of the Constitution, especially
the 8ill of Rights? MNACDL believes that a powerful and indepan-
dent judiciary, devotad to evan-handed anforcement of the "first
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principlas of equality and liberty,"” is sssential for "securing
the fraeadom of all Americans.” We also believe that "justice” is
not an alternative to "sensitivity®: without sensitivity there
can be no justice.

Judge Thomas, who has ssrved on the D.C. Circuit laess then a
year and a half? and was not praviocusly a judge, is the author of
enly seven publizhed opinions on a 8 of ceriminal convictions,
all in drug cases. (He has participated in another ten or so
decisions that resulted in published cpinionz by other judges,
and about 20 unpublished affirmances, in some of which he vrate
unpublished mepcrandum opiniens. He does not appear ever to hava
concurred separately or dissented in a2 criminal case, which may
indicate a relative lack of interest in the subject.) The
opinicns on their face are thorouchly researched, lucidly writ-
tan, and temparate Iin tone. None breaks new ground, either for
the government or for the defense. In these cases, Judge Thomas
axplained the affirmance of convicticns cver claims invelving,
far axample, assarted svidentiary insufficiency, seversance,
denial of continuance, search and saizure, and definitions of
tearme in the Sentencing Guidelinesa; in othar worda, the routine
issues seen in fedaral criminal appeals. As a Supreme Court
Justice, howaver, he would facs far mors difficult issues, and
would have far more freedom from the strictures of establishad
precedent (if he wers inclined to axercise such freedom) than as
a Circuit Judge.

A handful of Judge Thomas's opinions do show a gratifying
indapendence from prosecutcrial drgumant. In
Long, 90% F.2d 1572 (1999), he overturned & conviction for
"using® a firsarm in comnection with a drug offense, where the
unloaded gun was found batwean the cushions of a sofa, It might
SAMN easy to say that this evidance was insufficient, but a jury
had convicted, and a judge had upheld that verdict and imposed
the mandatory five year santence. The truth is that pany if not
nost 11:t. judgu today would have affirmed, parhaps without
publish en: the concept of “using*® a firearn has bLeen
dilutasd to maninqlonnm in savaral other circuits. oObviously
alluding to that fact, Judge Thopas wrote, "As an appellate
court, we owe tramendous deference to a jury verdict; wa must
consider the evidance in the light most favorabla t¢ the govern-
ment.... We do not, howevar, fulfill our duty through rote
incantation of thesa principlas followed by summary affirmance."
905 F.2d at 1576, In the sane case, Judge Thomas's opinion goes
cut of its way to salvage the appsllats rights of a defsndant
whose lavyer filed the required notice one day late, rejecting
the prosecutor's plea to dismiss the appeal ocutright.

n United States v. Rogsrs, 912 F.2d 207, 112 (19%0), while
upholdinq +he admission of "prior had acts® widmm, Judge
Thomas's opinion rejects the argument that the defense attorney's
acquiescence in a cautionary instruction had waived any objection
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to the admission of the questionable avidance. The opinion
explicitly and accurately recognizes the legitimats tactical
dacisions a defenss attornay must make in the midst of trial when
an objection to prejudicial svidence has bkeen overruled. And in
Qnited states v, Rapry (Farrakban and Stallings v. U.§5.1, 1990
WestLaw 104925 (1990), Judga Thomas participated in issulnyg an
unsigned order requiring a trial judge to consider the Pirst and
Fifth Amsndment rights of controversial, allegedly psychological-
1y *intimjidating* supporters of a criminzl defendant to attend
his trial.

These faw commendablsa decisions, howvever, ars greatly
ocutnumbared by thoss of Judge Thomas's rulings which brush off
troubling appaals. Especially disturbing are the opinions which
demonstrate a cold indifference to the realitiss of the criminal
justice systam's harsh, discriminatory impact on tha poor and
uneducated, In Unjited states v, Jordan, 920 F.2d 103% (unpub-
=lished decision, available on WastLaw}, Judge Thomas joined an
unsigned opinien in which a dafandant was deniad a two-point
reduction under the faderal sentancing guidelinea, costing him an
additicnal 2% years in priszon, becauss his inability to raise tha
required bail to secure his release before trial prevantad him
from fulfilling an offer to cooperata with tha authorities.
Viewing the casa az ‘if the dafendant were clajiming some benefit
on accecunt of his poverty, the court invoked against him a
santencing Conmission rule that "one's socie-econcmic status 'is
not ralevant in the detsrmination of a sentence.'%

Similarly, in United States v, Pogton, 902 P.2d 9¢, 95-10¢
{1590), Judge Thowas's cpinion pasees without comment the trans-
parant, salf-contradictory lies of the arresting officers about
whathey promizss of benafit wara given to tha father of a youth-
ful arrsstes and instead parses like the words of a business
contract the fathar's testimonial recollaction of what was said
to him at the staticnhouse. The Tesult is an icy justification
of the prosecutor’'s later refusal to give the defendant the
banafit of a good word at sentancing so as tc rslieva hinm from an
otharwise mapdatory five year prizon sentence for knowingly
giving a ride to a drug dealer, If the Jordan and Pogton cases
illustrates what Judga Thomas means by "justice {without] sensi-
tivity, ™ BACDL must demn.

As discussed, Judge Thomas's racord reveals
several points worthy of favorabla comment. HNevertheless, NACDL
opposes tha nomination of Judge Thomas for thres hasic reasons:
hiz lack ¢of damonstrated commitsent to saqual justice and due
process, his failure to rscognize the nesd for recusal whers his
impartiality is open to quastion, and his adharance to a philoso-
phy of constitutional interpretation and judicial action which is
cutside the mainstrean of contamporary thought and leads to
unacceptable departures from the duty of the courts to enforcs
fundamantal rights.
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In addition, we are very concetned that Judge Thomas's views
oh the anforcement of civil rights laws, as expressed ip both
ward and deed during his tenure as chair of the EEOC, bhode ill
for his willingness to enforce civil liberties, including those
of the criminally accused. We hold in highest regard the aypar-
tise of such sister organizations in the broader civil rights and
civil liberties comatinity as the NAACP, the Leadership Conferance
on Civil Rights, the National Conference of Black Lawyers, the
congressional Black Caucus, the hlljance for Justice, the Nation-
al Aborticn Rights Action League, the Women's Lagal Defensa Fund,
the National Organization for Women, AFSCME, and others which
havae publicly announced their opposition to this nomination. We
are concernsd that his unique lsgal philosophy and his laissez-
faire attitude toward civil rights point to an approach to
eriminal law which is very punitive, rigid anmd unforgiving, and
ultimately extremely dangerous to individual libarties.

As this report notas, there are several arsas in which Judge
Thomas's views are not yaet antirely claar, and where we hope the
Senate Judiciary Committae will press for more definite answers
before coneidering confirpation. The record alrsady availablae
however, raguires that NACDL oppose the nomination of Judge
Clarencs Thomas to bécome an Associate Justice of the Suprems
Court of the United Statea,
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