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STATEMENT OF A PANEL CONSISTING OF HAYWOOD BURNS, SU-
PREME COURT WATCH; PATRICIA WILLIAMS, CENTER FOR
CONSTITUTIONAL RIGHTS; JAMES J. BISHOP, AMERICANS FOR
DEMOCRATIC ACTION; AND WILLIAM B, MOFFITT, NATIONAL
CENTER FOR CRIMINAL DEFENSE LAWYERS

Mr. Burns. Senator Simon, Senator Thurmond, my name is Hay-
wood Burns. I am dean and professor of Law at the City University
of New York Law School, at Queens College, and president of the
Nation Institute.

I appear before you today on behalf of Supreme Court Watch, a
project of the institute dedicated to scholarly research and public
education on the civil rights and civil liberties records of Supreme
Court nominees.

Supreme Court Watch has testified before his committee regard-
ing nominees since Judge Sandra Day O’Connor. We have previous-
lésubmitted an extensive report on Judge Clarence Thomas, as the

nator has indicated. I now formally request, with respect, Sena-
tor, that it be made a part of the record.

Based on the past week’s hearings, it would appear that Judge
Thomas believes there are four rules of confirmation of Justices:
First, disown your past record; second, don’t predict your future;
third, smile with self-deprecating humor; and, fourth, express virtu-
ally no opinions on any subject with which anyone would likely dis-
agree,

But this committee knows those are not the rules. You have a
high constitutional duty to perform, which is being frustrated. As
Benators, you should not bhe asked to approve a nominee who so
dodges and distorts his own long record, who refuses to address
broad questions of social and judicial philosophy well within the
scope of this committee’s mandate. Candid answers to reasonable
questions ought to be a minimum qualification for a lifetime Su-
preme Court appointment.

Supreme Court Watch, like others who preceded us before this
committee, o Judge Thomas, because of his record of disdain
for the law while in previous government service. His willingness
to elevate personal political preference over the mandate of Con-
gress and the courts, his long record of attacks on established con-
stitutional precedents in the areas of civil rights and civil liberties.

We are deeply troubled, as are tens of millions of other Ameri-
cans, by his attitudes and actions as they affect women, racial mi-
norities, the poor, the elderly, and the environment.

Beyond the record, however, we ask that you also consider the
grave implications of Judge Thomas’ lack of forthrightness with
this committee.

You have all witnessed Judge Thomas’' numerous equivocations.
ng past vociferous attacks on civil rights and privacy were simply
philosophical musings. Despite his extrav. t praise for the Lewis
Lehrman antiabortion article, he now telis us he doubts he ever
read it. Judge Thomas signed a White House report calling for an
end to a woman’s right of choice, and now claims he hasn’t read
that, either.

In response to questions from Senator Leahy, he stated, incred-
ibly, that not once since Roe v. Wade came down during his law
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school days has he engaged in a discussion or held a view on this
most controversial case. While refusing to discuss reproductive
ights, he readily discusses capital punishment.

n response to questions from Senator Simon, he asked us to be-
lieve that he had no knowledge of his close friend and mentor Jay
Parker’s paid representation of the race in South African Govern-
ment, though, as Senator Simon noted, others have come forward
to say that they engage in long meetings with Judge Thomas on
this very subject.

Unfortunately, Judge Thomas' ormance before this commit-
tee is consistent with a history of lack of candor, compassion, and
ethical judgment. As head of the EEQC, he misrepresented to Con-
gress the number of lapsed Age Discrimination in Employment Act
cases. In callous and intemperate terms, he has repeatedly at-
tacked the country’s civil rights leadership. In the most rtunis-
tic and self-serving manner, he has publicly degraded and humiliat-
ed his own sister, to make a point about his views on welfare,

Despite his supposed commitment to impartiality repeated sever-
al times to this committee, Judge Thomas did not recuse himself in
the 1990 District of Columbia Circuit Court decision to reject Spe-
cial Prosecutor Lawrence Walsh’s request for an en banc hearing
of Colonel Oliver North’s criminal conviction, notwithstandin,
having spoken out publicly in support of Colonel North on sever:

Perhaps most iously, he participated in the Alpo Petfoods

erhaps most egregiously, he participated in the v.
Ralston Purina case, involving a company in which h.f;omentor and
political sponsor Senator John Danforth holds a significant finan-
cial interest. Rather than recuse himself from this case, Judge
Thomas voted to overturn a multi-million-dollar judgment against
the Ralston Purina Co. Without in any way impugning Senator
Danforth, it should be clear that J Thomas’ participation in
the case showed a serious ethical blind spot unworthy of someone
who would sit on the High Court.

Over and over in these hearings, members of this committee
have asked who is the real Clarence Thomas. Indeed, on the sur-
face, Judge Thomas seems profoundly inconsistent. But, in fact, in
avoiding this committee’s reasonable inquiries, Ju Thomas dis-
plays a lack of regard for the role of the legislative branch and ac-
ceptance of unchecked Presidential authority quite similar to that
which he displayed repeatedly as a government official.

t is more—

Senator SiMoN. If you would conclude your remarks,

Mr. Burns. Thank you, Senator. I will,

What is more, it is here on the bench that Judge Thomas has
shown several examples of the same disturbing deference to execu-
tive authority.

Against the backdrop of this record, we urge the members of this
committee to assert the full constitutional authority that is theirs.
As coequal partners with the President in the appointment of a Su-
preme Court Justice, do not permit us to go unchecked farther
along the road to what has been called the imperial presidency.
The next Justice, probably serving well into the 21st century, will
affect the hearts, minds, and bodies of Americans in ways not
likely to soon be undone.
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To Judge Thomas and to anyone who follows in his train who
lacks the requisite qualifications for this high office, we urge the
Senate to firmly and resolutely say no.

Thank you.

[Report follows:]
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Introduction

Preparing an analysis of Judge Clarence Thomas's
record on civil rights and civil liberties issues is at once
a simple and a difficult task. It is sinzple bescause he has
written vary little; it is dlfficult for that vary same
reascon and because his writings and his performance do not
reveal a coherent civil rights philosophy.

Clarence Thomas gerved as a Missouri assistant
attorney general from 1974 to 1577; he was Assistant
Secretary for Civil Rights in the Department of Education
from 1981 until 19827 he was the chairperson of tha Equal
Employment Opportunity Commission ("EEOC" or "Commission)
from 1982 until 1990; and he has been a judge on the Court
of Appeals for tha District of Columbia for the past
sightesn months.

Nevarthelasss, in gpite of these achievenents,
Clarence Thomas's record ylields remarkably little for schol-
arly raviaw, His writings include only two scholarly legal
articleal/, plus a handful of miscellaneocus articlesi’ and

i Clarance Thomas, The Higher Law Background of the
., Harv. L., & P. Pol'y, 63 (1988); Clarence
of th O]

Thomas,

Interpretation,™ 30 Harv., L. J. 691 (1987).

at Clarence Thomas, With Liberty . . . For Mll. {(Book
Review), The Lincoln Review, vel. 2, No. 4, Winter-
spring 1982, at 41; Clarence Thomas, Minorities, Youth,
., 3 Journal of Labor Research 42% (1982);
Clarence Thomas, Pay Equity and Comparablg Worth, 34
({continued...)
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twenty judicial opinicons as of august 27, 1931, 1In
addition, he has delivered numercus spseches, many of which
have baan reduced to writing.

Supreme Court Watch, a project of the Natlon

Institute dedicated to analysis and public education
concerning constitutional rights, has analyzed Judge
Thomas's relatively sparse written record and, to a lasser
extent, his tenure at the EEQC, Our analysis reveals that,
at best, Clarence Thomas appears to be disinterasted in
advancing the civil rights of groups suffering from the
effacts of past and continuing discrimination. In wany
cases, he is openly hostile to those rights.

Several aspects of his record make this clear:

+ + As chairpman of the EECC, Clarenca Thomas was
actively oppused to the EEOC's longstanding practice of
establishing goals and timetalbles to remedy employment
digecrimination. He raversed his predecessor Eleanor

Holmwes Norton's pelicy of bringing class action suits

#{.,.continued)
« L.J. 3 (1983); Clarance Thomas,
, 34 Lab. L.J. 208 (1983):
Clarence Thomas, t
. 15
Stetson L.J. 29 (1985): claranco Thomas,
Island of Hops in an Era of Degpalr, The Lincoln
Review, Vol. 6, no. 4, Spring 1586 at 537 clar.nco
Thowas,
? MNot Tough Epough? 5 Yale L. & Pol'y Rev. 402
(1987): Clarence Thomas,
;, The Lincoln Review, vol., 8, no. 2, Winter
1988 at 7.
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to cure the effects of syatemic discrimination, and
adopted instead a policy that focused on individual
cases of discrimination, The result of this policy
change was that the number of people benafitted by EECC
action decreassd. Moreover, because it is much more
difficult to prove discrimination against an individual
than to prove systemic discrimination on behalf of a
class, the likelihood for any plaintiff to succeed
declined as well. Clarence Thomas aleo was criticized
ags a poor administrator by U.5. Disgstrict Court Judgs
Karold Gresene, whe described Thomas's conduct at the
helm of the EEOC as "at bast . . . slothful, at worst
deceptive to the public,.mdf

+ + Clarence Thomas's writings and speechas
display a strong contempt for affirmative action poli-
cles and laws. Acceording to Thomas, it is inappropri-
ats to use race-bassd remedies to redress race-baged
inequitiesa; ha belisves that race should not ba a
factor in interpreting the "color blind" constitution,
But he fails entirely to suggest altarnate waya to
avercome the effects of past and continuing discrinina-‘

tion.

A

BARP v, EEOC, 655 F. Bupp. 228, 229 (D.B.C.), aff'd in
part, xev'd in part, 623 F.2d 600 (D.C. Cir. 1%87).
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. . Clarance Thomas has expressed disapproval
of Griswgld v. Connecticyt, tha Suprems Court case
finding a right to privacy in matters concerning birth
control.d Furthermore, he maintains that natural law
and the Declaration of Independence inform the
interpretation of constitutional rights. He has
approved of the analysis used by other writers vwho
mpailntain that natural law protects the unborn and
vitiates a woman's right to choosa. In plain language,
this means that Clarence Thomas almost cartalnly would
vote to overturn Ree v. Wade. Even more disturbingly,
it suggests that he does not bfliovo that states have
the authority to permit abortions. This dangerous and
extrame position goes wall beyond the statedqpositions
of those Supreme Court justices who are likely to vote
to sverturn Roge v. Hade if the opportunity arises.

« + Judge Thomas's judicial philosophy is
difficult to discern from the twenty opinions he has
authored in his eighteen months on the Court of
Appeals. However, his opinions reveal a strong
tendency to deny access to the courts on highly

technical, procedural grounds; axtreme deference to the

Griswold v. Connegticut, 381 U.5. 479 (1965).
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executive branch of the fedsral government: and an
insensitivity te important environmental concerns.if

Although the Nation Institute is concerned about
his sparse scholarly record, and although many questions
about Judge Thomas remain unanswerad, cne thing is clear:
Clarenca Thomas most assuredly will not carry on the tradi-
tion of the justice he was nominated to replace.

»* * *

A growing number of voices have expressed concern
about the trend of recent administrations to select nominess
with scant records. This apparently calculated sffort to
avoid challenges similar to those which defeated Robert
Bork's nomination should not be countenanced.

The Senate's duty of advice and consent is constie
tutionally mandated. In performing that duty, the Senate is
obliged to explors Judge Thomas's constitutional and
dudicial philoscphies, and his views on specific areas of
the law. This inguiry requires the nominea's cooperation.
it is unacceptable for a nominee to refuse to answer
gquestions about matters, no matter how attenuated, which may
some day come bafors him as a Supreme Court Justice. The
Senate cannot fully discharge its duty if a candidate's

record deoes not shed gufficient light on that candidate's

Ll Infra, pp. 22 to 25,
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Judicial philosophy or fitness to ascend to the nation's
highest court.¥

Neor should the disingenuous selection of an
African-American to replace Justice Marshall -« even as the
Bush adminilstration decries the use of affirmative action --
succeed in thwarting objections to this nominee. As Justice
Marshall said in announcing his retiremsnt: “(Tjhere's no
difference betwsen a white snake and a black snake. They'll
both bite.n

We note that numerous organizaticns deveted to the
protectjon and promotion of civil rights and libsrties have
analyzed Clarence Thomas's written record and other aspscts
of his background. Their cpposition to his nomination has

been nearly unanimous.® Their rejectlon reflects not only

& For a detajiled discussion of tha Senate's role in the
appointwent procese, geg "Supreme Court Watch Statement
on the Nemination of Judge David H. Souter," a copy of
which is attached.

by Haywood Burns, the Dean of CUNY Law School and the
Chair Emeritus of the Kational Confearence of EBlack
Lawyers, put it another way: "[Tlhers need bhe no
concern about toppling [a) black idcl. He is a
counterteit hero, having baan outrightly antagonistic
toward those struggling for soclal justice., Haywood
Burns, Counterfeit Hero, N.Y. Times, July 9, 1991 at
Al9 (Op. Ed.).

¥ They include: The NAACP; The NAACP Legal Defensa and
Education Fund: People For The American Way; The
Executive Committee of the National Conference of Black
Lawyers: The Alliance For Justice: the AFI~CIO; NOW
Lagal Defanse and Education Fund; National Association
of Criminal Defense Lawyers: WARAL; and LAMEDA. The
{eontinued...)
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the well-founded concern that Clarsnce Thomas 1s unlikely to
champien the constitutional rights of all persons in our
society in the tradition of retiring Justice Thurgood
Marshall:; it also reflects the fear that he may work
actively to dismantle all that Justice Marshall, and so many
others, have fought long and hard to achievs.

Accordingly, The Nation Institute urges the Senate
to explore fully Clarence Thomas's poeition on the wvital
issues that implicate the rights and libaerties of all
Americans and assure his willingness to protect them.

Without such assurances, his nomination should be defsatsd.

¥(,, .continued)

ACLU came within ona vote of cpposing Judge Thomas's
nomination, but decided as an internal policy matter to
remaln neutral. Its Director, Ira Glasser, atated, “if
this were a vote on Thomag, it would have prabably basn
61 to nothing."” FKaren DeWitt,

. N.¥Y. Times, Aug, 19, 1991, at
Al0. Additionally, the Scuthern Callifornia Chapter of
the ACLU indepsndantly decided to oppose Clarence
Thomas. A.C.L.U. Diesent on Thomas, N.Y. Times, Aug.
30, 1991 at B20,
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Clarence Thomas's Writinds

Clarence Thomas may be more of an enigma than any
Supreme Court nominee in recent histery. The dearth of his
legal opinions and other legal writings, combined with his
several obtuse policy articles and speeches, make it
difficult to discern his judicial temperament. Thomag's
writings create only a sketchy outline of the principles
that drive him and suggest that those principles derive from
his belief in higher and natural law. Therefore, a
grounding in his background may shed light on what informs
his legal theories, and ultimately on how he may rule if
confirmed to the Supreme Court.

Judge Thomas is a complex perscon with a seemingly
eimplistic philosophy that appears to reflect complicated,
conflicting and disturbing life experiences. His response
to the racism, segregation and poverty he suffered inevit-
ably shaped his views on affirmative action, the role of
government, abortion and civil rights.

Judge Thomas's current political leanings are the

result of an evolutionary process.? He was a Democrat in

2 While change often reflects growth, here it could be
considered opportunism. Thomas attended what has
become known as the Fairmount Conference while working
on the staff of Senator John Danforth of Missouri. 1In
referring to the conference, which was intended as a
meeting of black conservatives, Mr. Thomas noted that
some attendees attended “"solely to gain strategic

(continued...)
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his early life and did not become a Republican until 1978,
when assuming a position with Republican Ssnator Jeohn
Danforth.i’ As a teenager, Mr. Thomas went through what

he has described as a "self-hate* phase that derived from
his feslings of anger at bsing part of an opprasssd minority
group.i’ In his youth, Thomas could have besn called an
activist with militant propensities. 1In the lata 15608,
while at Holy Cross, he sncouragad black students to stags a
walk-out demonstration against the collsge's investments in
South Africa; led a free-breakfast program for children in
Worcester, Massachusetts: and flirted with the Black Panther
novament , &’

During his years at ¥Yale Law School, his earlier
leanings began to shift, Although ha was in the top 10% of
his class at Holy Cross and clesarly gqualified to be a Yale
student, he subsequently revealed ha felt set apart from hie

¢, . .continued)
political pesition{s) in the new adminigtration.™ He
did not, howaver, include himself among that group.
Clarence Thomas, Address before the Heritags Foundation
{Washington, D.C., June 18, 1987) at 6.

& gpan Williams, 3 Question of Fairness. Tha Atlantic
Monthly, Feb. 1987 p. 71, at 75 (hareafter, "Willlams
Article¥).

Py Seg Williams Article at 74.

azf Williams Article, at 74; sse alsc Clarence Thomas,
Address before Cato Institute (Washingteon, D.C.,
April 23, 1987) at 5-7; Interview by Bill Kauffman,
; Reason (Nov. 1987) at 31-32,
(harsafter, “"FKauffman Articla").
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classmates because he was admitted under Yale's recently
snacted affirmative action program.i’ Although Thomas
rightfully attributes his achievements to hard work, hes felt
categorized at Yale because of the affirmative action pro-
gram and reacted by aveiding any classes that focused on
civil rights or other ninority-related issues,l¥’ Thomas
did not want to be identified ax one who perhaps had been
admitted and must be coddled precisely because he was
black.i¥’ Even though he werked for Naw Haven lagal
Assistance Association, Mr. Thomas spent his years at Yale
studying tax, antitrust, and property law,i/

Mr. Thomas's reluctance to be identified with
black issues become more apparent as the years progressed.
Echoing his "self hate® phase, he sajd at the Fairmount
Cenferenca, one menth before Reagan's inauguration, "If I
aver went to work for the EEOC or did anything directly
connected with blacks, my caresr would be irreparably
ruined.*i’ Thomaz has alzo said that he was ¥insulted® by

the initial contacts made to him concerning both his

EhY Williams article at 74,
L Id,
Lo o1d,

18/ Clarence Thomas, Address before the Heritage Foundation
{(June 1B, 1987), at 7.

azf Williams Article at 75; Kauffman Article at 233.

10
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position with the Department of Education and as chairpsrson
of the EEQC.1¥
In his effort to overcome his perception that

white colleaguss perceived him to be somehow unfit, Thomas
shunned minority issues. He apparently began to approach
the world as an individual alone, rather than as an
individual whe not enly understands that his life experience
in white socliety is directly and profoundly influenced by
his wembership in a dietinetly identifiable minority group,
but also accepts that this negative influence is not the
fault of those In that group. Mr. Thomas maintains that
individual effort alone can overcoms the adverze sffaects of
discrimination without any government involvement aimed at
protecting the rights of classes of persons. Indied, he has
favored the rights of the individual over those of classes
of parsons sinca the late 19703, Moreover, Mr. Thomas has
often said that he refusses to ses civil rights as a matter
of ygroup equity.id

Judge Thomas's prefersance for individual rights

over group interests golidified after he encountered tha

gt Mr. Thomas was offaendad by these overtures because his
background iz not in civil righte., Address befors
Heritage Foundation, supra notes 7.

st Clarsnce Thomas,
H 15 Stetscon L.
Rev. 29 (1985); Thomas,
. , Lincoln

Raview, Vol. 8, No. 2, Winter 1388.

11
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work of conservative economist Thomas Sowell.®' In an
analysis of Sowell's philosophy, Clarence Thomas
wholeheartsdly endorsed his view that restraints on private
dacision-making, including affirmative action laws, may
achieve aquality for minorities, but only at the expense of
the freedom of the majority. Sowell and Judge Thomas
maintain that the so-called egquality zinority persona
achieve under affirmative action laws antails less freedom
than can ke achiaved by other (albeit undefined) mechanisms
which do not restrict a majority person's rights.d' Judge
Thomas also heralded this view as descrikbed by Anne Worthan
in "The Other Sids of Racism - A Philesophical Study of
Black Conaciousness.%id’ In addition, Judge Thomas

endorses a belief in a "color bklind" interpretation cof the

constitution.d! To Thomas, affirmative action promotaes

iy Clarence Thonas, Address before the Cato Institute,
(Washington, D.C., April 23, 1987), at 7.

s Thomas has not explained why some restrictions on
freadoms -- g.9,, & woman's right to abortion =-- are
permissible, whereas others to achleve a level sccnonmic
playing field are not.

-y Anhe Worthan, -

, Lincoln
Review, Vol. 2, Ho. 4, Winter/Spring 1982.

i Clarance Thomas, Address before Cato Institute, pp. 20-
23 (Washington, D.C., April 23, 1987) at 23; Clarsnhcs
Thomas, : ime
of Inajvidual Rights and tha Rule of Law Survive?
Address befora the Tocqueville Forum, Wake Forest'
University, April 1B, 1988 at &~-8.

12
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the idea that "justice is to ba achiaeved by having white
males feel [the] anger and frustration" expaerienced by
blacks and women at being denied a job or promoticon because
of discrimination and is nothing more than ¥Ysocial
enginsering in the work place,"iif

These views sharply contrast with the views of
Justice Thurgood Marshall. Justice Marshall belisves that
race-conscicus remedies are necessary to remove the vestiges
of discrimination and to achieve a truly coler-blind
sociaety:

It is »ecause of a lesgacy of unagqual treatment
that we pow must permit the institutions of thia
soclety to give considerations to race in making
decielons about whe will held the positions of
influence, affluences, and prestiges in America., For
tar too long, the doors to those positions have bean
shut to negrees, If wa are evar to becoms a fully
integyrated society, one in which the coler of a
person's skin will not determina the opportunitiss
available to him or her, we must be willing to take
steps to open those doors. T do not belisve that
anyona can truly look into America‘'s past and still
find that a ramedy for the effacts of the past is
impermissible.df

Justice Marshall dismiseges the argument that the
Constitution prohibits race-conscious remedles: "It iz

plain that the Fourteenth Amendaent, which was designed to

ey Clarence Thomas, Address bafore the Cato Institute,
Washington, D,C., April 23, 1987 at 22,

2 Pullilove v. Klutznick, 448 U.S. 448 at 522 (1980)
(Marshall, J.. conecurring), {Quoting, 8
v. Bakka, 438 U.S. 265 at 402
{Marshall, J., dissenting)).

13
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remedy inequity was not intended to prohibit measures
designed to remedy the effects of the Nation's past
treatment of Negroes."is

Not surprisingly, Judge Thomas likens some of his
views to those of conservative libertarian philesophy.®f
The primacy of an individual's economic right to the fruits
of his or her labor appears repeatedly in Thomas's speeches
and writings.i® Judge Thomas implemented these beliefs as
chairperson of the EEOC. The first policy change he
effected thers was to reverse the Agency's practice of
pursuing prospective relief for broad numbers of persons,
and focused instead on cases invelving individuals who were
actually harmed by discrimination.i’ As a result, the

EEOC pursued fewer class actions aimed at employment

Ky of C ia v, Bakke, 438 U.S. 265 at

University of califorpia
396-9 (Marshall, J., dissenting).

s Kauffman Article at 3]1; Clarence Thomas, Keynote
Address Celebrating the Formation of the Pacific
Research Institute's Civil Rights Task Force (August 4,
1988), at 2.

asf Clarence Thomas, Keynote Address Celebrating the
Formation of the Pacific Research Institute's civil
Rights Task Force, see gupra nhotae 19; Clarence Thomas,
Address for Pacific Research Institute (August 10,
1987); See Clarence Thomas, Remarks Prepared for
Delivery at suffolk University (March 30, 1987) at 117
Clarence Thomas, Remarks Delivered Address before
To:queville Forum, Wake Forest University, see gupra
note 15.

2ef Williams Article at 80.

14
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discrimination.2’ Clarence Thoma= specifically decried
the prior chairperson's focus on victime of historical
events 4/

Clarence Thomas's libertarian leanings,
inevitably, inform his views on econcmic freedom. Judge
Thomas has suggested that he values an individual's right te
harm himself or hersslf more than any notion of governmental
protection. He has andorsed tha view that African-
aAmericans, and presumably all parecns, should he free to
work for less than minimum wage, without jeining unions, and
without licensing regulation from the state./

Mr. Thomas, however, apparently does not hold free
will in such high esteem when it is a woman's right to
choose that is in issue. He appears to place a fatus's
"inalienabla right"” to life, liberty and the pursuit of
happinesé above the woman's very same right. Mr. Thomas
said "Lavis Lehrman's recent assay in the american sSpectator
on the Declaration of Independence and the meaning of the
right to life is a eplendid example of applying natural

20t Congressional Black Caucus Statement in Opposition to
the Nomination of Judge Clarence Thomas to the Supreme
Court at 7.

s 1d4.
%/ 14, at 43; Clarence Thomas, Thomas Sowsll and the
H V.
, Vol, 8, No. 2, Winter 1988 at 7.

Clarence Thomas, Ihe EEOC: Retlectiong on New Philo-
sophy. 15 Stetson L. Rev, at 31.

15
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law."’ Tn that article, Lehrman maintains that abortion
is impermissible bacause it violates the Declaraticn of
Indepsndence and natural law.

Mr. Thomae has attacked Griswold v. Connectjcut,3/
which held that there is a constituticnally protected right
to marital privacy. He takes issue with Justice Goldbarg's
concurrence because Justice Goldberg reliss on the Ninth
Amoendment®’ to discover additional fundamesntal rights,
such as the right te marital privacy. Mr. Thomas believes
such reliance poses a threat to limited government.
According to Mr. Thomas:

Maximization of rights is perfectly compatible with
total government and racqulation. Unbounded by notions
of obligation and justice, the desire to protect rights
pimply plays into the hands of those who advocate a
total state, The rhetoric of freedom (license, really}
encourages the sxpansion of hureaucratic govern-

ment. . . . Far from being a protaction, the Ninth

Amendment will likely beconme an additional weapon for
the enemies of freedom.¥

4 ¢larence Thomas, Address before the Heritage Founda-
tion, (Washington, D.C., June 18, 1987} at 22. Eee
Lawis Lehyman, The Declaratjon of Independence and the
Right to Life, The American Spactator, Apr. 1587, at
21.

s 3Bl U.S. 499 (1965).

s "The enumeration in the constitution, of certain
righta, shall not be construed to deny or disparage
others retained by tha pecpla." U.5. Const. Amend. IX

3%  glarence Thomas,

in Assessing the Reagan
Yews 321 (D. Boaz ed.).

16

56-272 0 - 93 - 14
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To illustrate his point, Judge Thomas speculated that tha
court may find a Ninth Amendment right to welfars which
would require Congress to raise taxes, resulting inevitably
in a larger government.i’ Judge Thomas seems to beliave
that if "notions of cbligation and juetice® do not temper
the desire to protect rights, then we are in danger of
falling under a “total state" with a large governmental
bureaucracy set up to protect our unemumerated rights.
Disturbingly, this argument implies that in the hands of
those whoe are bound by "notions of obligation and justice”,
which seems to ba a catch phrase for higher law, the
discovery of unemumerated rights would not pose such a
threat.

While Mr. Thomas does not dirsctly attack the
right to privacy or a woman's right to raproductiv; freedom,
he cartainly belisves that Justica Goldberg's raasoning in
the Griswold concurrsnce, which partially undsrlies these
rights, is wrong. Therefore, Judge Thomas has already
outlined a basis for challenging Boe v. Hada. Not only s
it likely that he would overturn Ros given the opportunity,
but it is also possible that he may believe that statea
cannot permit aborticns either.

Mr. Themas aelahorated on his view of natural
rights theery in an article published in the Harvard Journal

2 Id.
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of Law & Public Policy in 158%. There he described the
*higher law" background of the privileges and immunities
clauze of the Fourteanth Amendment.i He argued that
higher law "is the only alternative to the willfulness of
both run-amock majorities and run-amek Judges®i’, He
rationalized that natural rights and higher law
interpretations are not judicial activism, but rather tha
bast defsnse of liberty and limited government.i®’ As he
explained:
[thel theaix of natural law is that hurman nature
provides the key to how men ought to live their lives.
As John Quincy Adams put it: "Our political way of
life is by the laws of nature of nature's God, and of
course presupposss the sxistence of a God, tha moral
ruler of the universs, and a rule of right and wrong,
of just and unjust, binding uvpon man, preceding ail
institutions of human socilety and of government."
Without such a notion of natural law, the sntire
American pelitical tradition, from Washington to
Lincoln, from Jeffarson to Martin Luther King, would be
unintelligible.if
Mr. Thomas maintains that natural law and higher
law theory suypport the primacy of the individual and

"satablishes our inhsrent aguality as a God-given

i Clarence Thomas,
v of Impunities Clasgs the tee
Amendment, 12 Har. J. of L. & P. Pol'y, at 63 (1989).
af Id, at 64.
w14, at 3.
41/ Clarence Thomas, Addrass befors the Heritage Foundation
{Washington, D.C., June 18, 19B87) at 22.
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right."s’ He claims to have learned from his grandfather
that "all of cur rights as human beings [coms] from God, not
man. " Mr, Thomas claime it is this view that enabled

him to balisve he was squal to whites despite segragation.
Judgs Thomas has statsd that he learnsd that the laws of man
are often at odds with the laws of God.i In his own

words, ak a result, he has becoms “deeply suspicious of laws
and decrees."i’ This is, at the a minimum, a disturbing
perspective for a man who would sit on the nation’s highast
court and intarprat thosa very laws he holds suspect.
Directly contradicting hia belief that natural law is an
alternative to Yrun-amok judges™ Thomas has sald he sympa-
thizes with libertarians such as Stephen Macedo who defend

the notion of an activist Supreme Court striking down laws

W 14, at 23.

a Clarence Thomas, Addrase before the Kiwanis Club
(Washington, D.C., January 14, 1987} at 17 Clarence
Thomas, Address before cate Institute (Washington,
D.C., April 23, 1987) at 4.

4/ 14, Given Thomas's views on the origin of rights, the
Senata should explere whether Thomas believesz that laws
protecting an individual's right to exercise their
sexual preaference ars at cdds with his God's higher law
and whether reliance on his God's law conflicts with
the establishment clause of the Constitution.

4/  ¢larence Thomas, Address before Cato Institute, see,
intra note 31.
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that restrict property rights, but tespers this view by
saying that ths judicial branch should not maks policy..

Judge Thomas'e raliance on natural law thaory is
at cdds with current mainstream constitutional thought.
Hatural law theory was prevalent at the time of the drafting
of the Constitution, but, according to at least one legal
scholar, Mr. Thomas is the first Supreme Court nominee in
the past fifty years to sxpress the helief that natural law
is the appropriate basis for constitutional decision-
making.i’ Accordingly, it 1s imperative that the Senata
question Judge Thomas extensively at the confirmation
hearings to discern his willingness te disregard precedant
and pursue his own interprstation of natural law.

The picture that emerges from Mr. Thomas's sparss
writings and the text of his epeeches reveals that he prizes
individual freedem and libasrty above all else, with little
or no governmental rastraint. Disturbingly, this analysis
does not appear to include the freedom of a woman to choose
an abortion; freedom from discrimination; fresdom from an

unsale work environmant; or freedom from any other manner of

81 Clarsncs Thomas, Address for Paclfic Research
Institute, gupya note 23, (Subsequently in thia
spesch, Thomas pralses Bork as an "axtreme moderate"
;33 lambagtz the process that prevented his nomination.

&/  Erwin Chemerinsky, ¢

Ciarence Thomag* Natural Lav
Philosophy prepared at the Requast of People for the
American Way Action Fund, 1%51.
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exploitation. His open hostility toward affirmative action,
his balief in unfattered sconomic fresdom, his expressed
cynicism about many of the lavs of man and his approbation
of natural law suggests he may be disposed -- if not
compellad == to overturn precedent in any or all of these

ATEeAS.
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Clarence Thomag's Judicial Decisions

Clarence Thonas has been a Judge on the United
States Court of Appeals for the District of Columbia for the
past eighteen months, having bean appointed by Fresident
Bugh in 19%0. In his brisf tenurs on the bench, Judge
Thomas has written approximately twenty opinions, many of
which involve youtine matters. Accordingly, it is simply
too early to tell from his judicial record what kind of a
judge he is.

Heverthelass, aven this slim judiclal recoxd
should set off alarm bells in a few areas -- environmental
law, access to the courts for those seeking to enforce thejr
rights against the government, and the degrse of defarence
given the executive branch of governmant,

In twe important environmental cases, Judge Thomas
decided against thoze seeking to protect the snvironment,
denied them a hearing on the substantive issues based on
technicalities, and deferred to tha views of the fedsral
agencies, as follows:

In citizens Against Burlingten v. Bysey, (b.C.
Cir. LEXIS 12035 1991), ohio citizens who live near the
Telede airport and who use a park and campground near the
alrport challenged the Federal Aviation Administration's
("FAA™) decision to allow expaneion of the ailrport. The

Ohio citizens urged that expansion of alternative airports,
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where less anvironmental damage might occur, be considered
by the FAA in its snvironmental impact statement. The law
requiras consideration of *"reascnable altarnatives" in
snvironmental impact statements, Judge Thomas, writing the
2 to 1 majority opinion of the Court, decided against the
chio citizens, Instead, he accepted the FAA's resasoning
that only alternatives which supported the goal of improving
the Toleds economy neadad to be consldered.

Judyge Thomas's decleion shows axtreme deference to
the FAA. Judge Thomas's deference to the FAA's twisted
logic, even when it usurped the purpose of the snvironmental
lawe, prompted a vigerous dissenting opinion from
conservative Judge James Buckley who harshly criticized
Judge Thomas's opinion, writing that it "will undadrmire the
NEFA [National Environmental Policy Act] aim eof tinject{ing)
senvironmental considsrations into the federal agency's
decision making process.'" Judge Buckley further wrote:

In our first encounter with NEPA, twenty years ago, we
Epoke of tha duty to ensure that "important legislative
purposes, heralded in the halls aof Congrass, are not
lost or misdirscted in the vast hallways of the faderal
bursaucracy." (citations omittad}. BPBacanss I bhelieve
that the court today shirks that duty, I respectfully
dissent.

If Judge Thomas's narrow interpretation of the
anvironmental protection laws contlnues, it will result in

partial dismantling of the thin umbrella of protection those

laws provide for our fragile environment.
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In addition, in Crogs-Sound Ferry Services Inc. v.
Interstate Commence Commission, 934 F.2d 327 (D.C. cir.
1991), a ferry service complained that the ICC had given 1its
compatitor an exemption from NEFA. The Court upheld the
IcC's action and held that the exemption was valid. Judge
Thomas wrote a ssparate concurring opinion stating, not only
that the exemption was valid, but that the farry company had
no gtanding te kring thieg issue before the Court at all. In
this case, Judge Thomas would have denied access to the
courts to a company seeking to enforcs the snvironmental
protection laws.

Similar threads of defaerence to the exscutive
branch and danial of access to the courts run through Judge
Thonas's other decisions. For exanple, in Judge Thomas's
dissenting opinion in Doe v. Sullivan (D.C. Cir. LEXIS 14984
1991), Judge Thomas would have denied as moot a serviceman's
challenge to the military's use of unapproved drugs to
protect troops from chemical weapons in the Gulf War —- thus
closing the courthouse doors to the sarviceman's claim and
deferring to the federal government. The majority of the
tourt disagreed, and ruled in favor of the serviceman.

Another example is New York Times Co. v. MASA, %20
F.2d 1002 (D.c. Cir. 1990), in which Judge Thomas joined a &
to 5 majority opinion that denied the New York Times request
that NASA make public the audio tape of the Challenger
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astronauts' final minutes. The majority's narrow
interpretation of tha Fraadom of Information Act, and
deference to NASA's interpretation of that act, ara typical
of Judge Thomas's mathod of declding cases.

In ghort, while his brief judicial tenure makes
making any final conclusions imposaiblae, scme of the
hallmarks of Judge Thomas'e decisions so far -- extrema
defersnce t¢ the executive branch of the federal government,
ovarly narrow interpretation of laws used to close tha
courthouss doors to thoss sulng ths government, and
insansitivity to important environmental concerns -- do not

bode well for the future of the Supreme Court.
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Clarsnce Thonas at the EEOC

Clarence Thomas headed the EEOC from 1982 to 1990,
puring his tenure, ths EEOC shifted its emphasis from class
actions that help large groups of pecple to individual
actions, failed teo use goals and timetables az n way
remedying discrimination and neglected thousands of claims
by the elderly. In order to analyze his performance there
and to understand why it does not reveal much abeut his
legal philosophy, it is necessary to understand how the EEOC
works. The following is a brief description of that agsncy.

The Commission coneists of five commissiohers, one
of whom is appointed chairpersen,i¥ who decids matters by
majority vote and participate equally on issues involving
the exarcise of anthority. The Commission decides if and
when to lssus charges alleging discrimination, and, among
other functions, authorizes the filing of suits by the
EEOC, 2

The EECC 1s empowered "to prevent any perscn from
engaging in any unlawful employment practice as set forth in
[42 U.5.C. §§] 2000e=2 or 2000e=3."% The Commission has
the authority to investigate charges of discrimination, to

premote voluntary compliance with egual employment laws and

W 42 U.8.C. § 2000e=4(n) (1981).
i  EEOC Compl. Mah. (CCH) 9§ 1911.
N 42 U.S.¢. § 2000e-5.
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to instituts civil actiocna against smplovers or unions that
viclats thoses lawe.i' The Commission itself does not hava
the auvthority to adjudicate claims or impose sanctions; it
is the fedaral courte that have final decislon-making
responsibilities.i’ In essence, the Commission acts as
police and prosscutor.

An individual who believes that he or she haxz been
the victim of an unlawful empleyment practice as defined by
42 U.8.C. §§ 2000e-2 or 2000e-3 may flle a "charge" with the
EEOC.3' The charge must describe tha facts surrounding
the incident, and the legal theory relied on, with
gufficient clarity to notify the EECGC that employment
digerimination ig being claimed.i’ The claimant need not,

&/ EEo¢ v. Sears, Rosbuck & Co., 504 F. Supp. 241 (N.D.
I11. 1980}, aff'd, 839 F.2d 302 (7th Clr. 1988).
& EEOC v. Genera) Tel. Co. of Northwest, Ing,, 599 F.2d

322 (9th cir. 1979), aff'd,
Bexthwest, Inc, v. EEQC, 446 U.S, 318 (1980).

& EEOC regulations require the ag to assist persons
who wigh to file charges or complaints undsr 42 V.5.Q.
§ 2000e st geg. ("Title VII"}, the Age Discrimination
in Exployment Act, 29 U.S5.C. 621, 623 gt peg. ("ADEA"),
the Equal Pay Act, 2% U.8.C. 204(d) (1) at ged..

("EPA™), or Section 3501 of the Rehabilitation Act of
1973, 29 U.8.C. 791, Sap EEOC Compl. Man. {CCH) ¥ 131:
see also Clarence Thomas, Address bsforas The National
Symposium on Easployment of Handicapped Individuals by
the Faderal Governmant, Galludet College (Washington,
D.C. Oct., 24, 1982) at 7.

&' cooper v. Bell, 620 F.24 1208 (9th cir. 1980).
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however, prasent a formalistic legal pleading, and the
charge will be liberally construed.i/

Claimants initially file charges with the EEOC's
local fileld office. After determining that the agency has
jurisdiction over the charge, EEOC Invastigators begin a
factual investigation of the allegations. Investigators can
subposna docunents, interview employers and smployees, and
do what 1s necessary to determine whether discrimination has
occurrad. Investigators also are authorized to pursue a
settlement of the dispute between the claimant and the
employer if the parties go desire.¥#’ If settlemant is not
a viable option, the investigation is completed and the
investigator preparss a report stating whether or not the
employer has viclated the law. If a vioclation is found, the
investigator szends a lettar to the smployer outlining the
viclation., If conciliation between the parties dces not
follow, the employer can be sued by the EEOC.

Wheathar or not the EEOC commences a lawsuit is
governad mors by the Commission's prevailing policy than by
the circumstances of any particular case. It was Congrass’s

intent that suits brought by the EEOC would supplement, not

¥ 14,
¥/ EEOC Compl. Man. (CCH) 4 545,
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supplant, an individual's right to sue to enforce sgqual
anployment laws &

Consequently, an EFEOC finding that discrimination
has cccurred is not a preregquisite to a claimant's privata
discrimination action. Rather, the statute under which the
clain is brought governs ths procedurs. For exanpla, under
Title VII the claimant must file a charge and obtain a
notice of right tc sue before bringing suit.# Under
ADEA, a claimant may sue any time after 60 days of the
charge filing date but before the statute of limitations
axpires. In contrast, parsons suing under the EqQual Pay Act
may proceed without first filing & charge with tha EEOC.&/
Eventually, the courts will look mors favorably on a suit
buttressed by a positive EEOC determination than on one in
which the EEOC finds no discrimination.&

If the EEOC detarminesz that discrimination has
occurred, the field office investigator sends the case file

to attornays at the EEOC's district offices. The district

#'  geperal Tel, Co, of the Northwest, Inc. v. EEQC, 446
U.5, 318 (1930).

&/  gee EEOC Compl. Man. (CCH) § 321. Notices of right to
sue ars issued on resquest.

2/  gee EEOC Compl. Man. € 154.

sof The information on the workings of the EEOC ware
provided in a conversation with Leroy Clark, former
Gensral Counssl to the EEOC under Eleanor Holmes
Norton, on July 24, 1391 (hereafter "Clark
Convarsation®),.
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affice attorneys review each case: if they consider it
maritorious, they than make a presentation to the general
counsel's office in Washington D.C.E The general counsel
reviews the casas that survive the administrative process
and detsrmines whether they are sufficisntly streng,
factually and/or legally, to take into court. The
meritorious cases are presented to the Cosmissicn for a
vots. The EEOC general counsel then litigates those claims
that are approved by the Conmisxzion.f’ Ideally, the
general counsel should present all casas involving policy
imsues to the Commission for a vote.%!

The Commigsion directly implements its policies
during this phase of the EEOC administrative process by
choosing which claims to litigate.f’ It is here that the
chairparson, as the leader of the Commission, can have a
significant impact on the direction of the agency. For

exarple, Eleanor Holmes Norton, EEOC Chairperson from 1977

af Clark Convarsation.

# 42 U.5.C. § 2000e-4(b) (1) & (2): EEOC Compli. Man.
(CCH) § 1511,

e Clark Conversation.

£at To facilitate this descision-making process, the
Chairaan appoints standing committees, composed of one
or two commissioners. Among its tasks, thess
committass ars charged with identifying jszues likely
to arigse so that the Commission will ba prepared to
handle any new issues that coma before 1t. Clark
Conversation.

10
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to 1980, chose to pursue casez testing the doctrine of
comparakle worth. Generally, she favorsd the use of the
class action suit as the most effective vehicle to enforce
anti-discrimination laws.& Accordingly, she instructed
Leroy Clark, her general counsel, and the rest of ths
agency, to identify appropriate test cases.

Mr. Thomas, on the other hand, criticized Norton's
focus on what he called victime of "attenuated, historical®
svents and class acticns.%’' He chose to pursue only those
cases that involved individuals specifically harmed by
discrimination: l.e., cases in which a person was denied a
job or a promotion sclaly bacause of his or her sex or
race.®’ Ag a result, the number of class action suite
attacking systemic discrimination decreased during Thomas's

tehure as chairperson., it

1! Clark Conversation.

48! Clarence Thomas, "The EEOC: Reflactions on Hew
Philosophy." 15 Stetson L. Rev. at 33.

to the Pacific Research Institute {(August 10, 1987), at 2;
Clarence Thomas, Keynote Address Celebrating the Formation
of the Pacific Research Instituts's Civil Righta Task Forcea,
{August 4, 198a), at 22.

i Statemsnt of the Leadership Conference on Clvil Righte
opposing the Confirmaticn of Judge Clarence Thomas to
tha Unitad Etates Supreme Court, (August 7, 1991), at 4
({Auguet 7, 1991): Congreassional Black Caucus Statament
in Opposition to the Nomination of Judge Clarenca
Thomas to the Supreme Court, at 7.
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In light of the above-described process, the cases
+he EECC chooses Ogt to pursus provide additional important
information about the Commiasion, its pelicies and its
chairperson.ii’ Thus, to determine Thomas's effectiveness
in pursuing the enforcement of anti-discrimination laws as
head of the EEOC, a raviaw of the cases he chose not to
pursue, as well as policy statsments he mada, is critical.
Such an analysis has been undertaken by ssveral other
organizations. Tha Following is a summary of their
tindings.

As noted abkove, Clarences Thomas akandoned the
EEQOC's prior practice of pursuing class actions and focused
on individual cases. By way of explanation, Judge Thomas
stated that he did not consider individuals who have been
harmed by "historical events* to be approprilate benefici-
aries of relief from discrimination.®’ But significantly,

Thomas's record in presecuting individual cases was abysmal.

£af Unfortunately, the procedural cbstacles to suits by
aggrieved persons agaipst the EEOC render the opinions
in those suits unhelpful in discerning complainta
againgt EEOC policiss. Pereons who feel the EEOC has
not cervaed thas properly face enormcus obstacles in
suing the EEOC., 42 U.5.C, § 20008 gt zeq. does not
confer a right of action against the Commission.
Gib=on v. Missour) Pac. R, Co,, 579 F.2d4 890 (Sth cir.
l978), gart, denied, 440 U.S. 921, (1979). As a
result, very few cases challenging the actions of the
BEOC survive to be daternined on the marits.

¢ "HAACF Report on The Nominatlon of Judge Clarance
Thomas,® (NAACP} Aug. 1, 1991 at 4.
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Moraover, although Thomas criticized the size of his
pradacessor's case backlog, the Gensral Accounting office
raported that during Thomas's tenurs "“the backlog of
complaints increased and the nunbsr of complaints that
received a hearing or inveatigation declined.»il/

Clarence Thomas also departed from the EEOC's
traditional use of goals and timetables in sattlanents of
employment discriminatjon cases. He explained this
departurs by adopting a specious interpretation of gtotcs,
the Supreme Court precedent on this issue,Z’ in order
"o . . . conclude that the Court prohibited the long
accepted practice of employment goals and timetablas, "

Thomas's tenure at the EEOC has been characterized
as "display{ingl a fallure and unwillingness to
snforce . . . federal laws forbidding employment discrimina-
tion."/ He has never adeguately explained ths EEOC's
failure to prosecute over 13,000 age discrimination cases

which resulted in the victims' loss of their right to pursue

af "Statement of the Leadership Conference on Civil Rights
cpposing the Confirmation of Judge Clarsnce Thomas to
the United States Suprems Court,” (Leadership Confer-
snce on Civil Rights) Aug. 7, 1939) at 6.

4’ rire Pighters Local Union No. 1784 v. Stotis, 467 U.S,
561 (1984).

nf #Judge Clarence Thowas - An Overall Disdain for the
Rule of Law," Report by People for the American Way,
July 30, 1891 at 12,

o oId.
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their clainms.l¥’ Indsed, upon the discovery of this EEOC
failure, Congress passed emergency legislation restoring all
13,000 cases. Throughout the entire congressional inquiry,
Thomas failed to cooperate with Congress in congressional
hearings. On numarous occasions he grossly underestimatad
the number of caxes in which the victim lost the right to
pursue his or her other c¢laim. Purthermors, he displayed
open hostility towards the congressional inguirers.®’

Again demonstrating insensitivity to the elderly,
Mr. Thomas failed to implement adeguately rulss which would
require amployers to make pension fund contributions for
workars over &5 yvears of aga, despits a federal statute
mandating such contributions. U.S5. District Court Judge
Hareld Greens characterized the Agency's behavior in this
Tegard as, "[a]t best . . . slothful, at worst deceptive to
the public,witf

In conclusion, Thomas's record at the EEOC raisea
verious concerns that, as a Supreme Court Justice, he will
not be sensitive to individuale pursuing claims under anti-
discrimination statutes, and may be openly hostile to such
suits by groups. Morsover, it is unlikely that he will
support, much less champion, tha rights of oppressed groups.

o 14, at 13.
kI Id
1/ AARP v. EEOC, supra, note 3.
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His record also reveals that he will likely oppose
arfirmative legislation to alleviate the effects of
historical diserimination.

as
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THOMAS SITS ON BOARD OF ANTI-ABORTION MAGAZINE,
HATION/SUPREME COURT WATCH REVEAL

contact:

Bruce Shapiro or Mick Yasinski
212=-242-8400

David Corn

202-546=-2239

Judyge Clarence Thomas, nowinated by Fresident Bush for
the U.5. Supreme Court, sits on the editorial board eof
a conservative journal which has published numerous
attacks on abortion rights, according to an sxclusive
report in this week‘s issue of The Nation.

Supreme Court Watch, a project of The Mation Institute
devoted to analysis of Supreme Court nowinees and Court
trends, is naking this story amd related background
material available to the press.

According to the investigative report by Nation
columnist David Corn, Judge Thomas has sat on the
aditorial advisory board of the Lincoln Review, a
guarterly journal devoted to conservative black opinion
published by the Washington-based Lincoln Institute for
Rasearch and Education, since 1981. The Lincoln Review
has printed freguent and virulent attacks on abortion
and affirmative action.

Thomas hinself has written three articles for the
Lincaln Feview since 19E1. Hone are directly concerned
with abortion. In his articles, Thomas:

* agsails government interference in the

including mininum wage laws and laws protecting labor
unions;

« defetids fellow black conservative Thomas Sowell; and

- Wore ==
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* praises the values of the nuns whe educated him.

Thomas did not disclose his affiliation with the
Lincoln Review or his publications there during his
judicial nomination hearings in 1990 or his prior
federal appointments, despite the requirement that he
list all atfiliationz and publications on the
disclosure form required of presidential appointess.

* A COPY QF THE MATION’S COPYRIGHT ARTICLE IS ENCLOSED.
PLEASE FEEL FREE TO CITE IT WITH ATTRIEBUTION.

* INVESTIGATIVE REPORTER DAVID CORN IS AVAILABLE FOR
INTERVIEWS AT 202-546-2239.

* FOR COPIES OF SUPPORTING DOCUMENTS RELATING TO THIS
STORY, INCLUDING THOMAS’ ARTICLES, CALL BRUCE SHAPIRO
OR NICK YASINSKI AT 212-~242-3400.

ik

Also enclosed for your information is an op-ed column
by Supreme Court Watch advisory board membar Haywood
Burns, published in the New York Times on July 9,1991.

In this strongly-worded opinion column, Burns,
President Emeritus of the National Confersnce of Black
Lawyers and Dean of the CUNY Law 3choocl at Queens
College, argues that Thomas merits no support from
¢ivil rights groups or African-americans.

DEAN HAYWOOD BURNS IS AVAILABLE FOR TELEPHONE
INTERVIEWS AT 718-575-4202.

- 1) ==
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The Nation. by 29/ August 5. 1991
BELTWAY BANDITS. DAVID CORN

H Judge Thomas's Neighborboed

1n their mxcavavion of Judge Clarence Thomes's charscier
and philosophicat dsposition, members of the Senate Judi-
ciary Comminee mighy sift chrough back issues of the Lin-
coim Review, 3 quanierly joutnal published by the Lincoln
lasuune for Research and Educanon. Thomas has sat on the
editonal sdvisory board of this maganne, a bastion of black
conservaiism, since 1981—far longer than he has sat on any
gourt—and us record dunmg his tenure there shouald ar least

prompt questions as v the wdeas thar snimate the judge.
Thomas's wridién opuuons i1 the Revrew hase not been
ive, In 1982 he d government aoterierence i1n the
y—ciring laws that ish 2 mammum wags. that
mqmwﬂcmummdnmmdtm protect
labor uruons™ —as attacks on the freedom

declared capital punishosest “an ides whoss time has core=—
agaun” and pooh-poched the argument vt race is & factor
1 who & cwasted. LA, Parker and Allan Browsfeld—ibe
editor and wn sesiszant editor—castigased dye Resgan Admin-
1steazson in 1982 for not dolng enough to ban affirmanve
acuon. {Both were on Reagan's transition weans for the Equal
Employnient Opportunity Commission, which Thomas came
10 head.) They also chasised Reagan for baciing an extension
of the Yoting Rights Act to “court fawn™ with civil rights
groups. One arviclke oppoted a nationsl holidey for Martin
Luther King Jr. and recommended that a commemotative
coin be issued instend. An editorial critickeed the Commuission
on Civil Rights fier reporting that peristent discrimination
15 the maiznt reason blacks and Eaninoy are unemploved at
higher rates than whites. {That capitalism is the cure for rc-

of blacks and others. [n 1988 ar greac lengun he defended
Thomas Sowell, a fellow black conservative who his scornsd
affinmarive action, ptacing the man in the “pantteon of black
Americans sach as Frederick Dovglass. Booker T. Washung-
tom, and Marun Lucher King, 3r.* He noted his own strong
avernion to affimative action and haled Sowsl for presenung
‘3 muarh-needed s hches™ about the discnrmnanon
women face 1n the workplace. He alsg angued thar individual
freedom dernves froa fres entorpase: “Becase we Amencant
e a commercral people, we cxpress ous freedom most
typically in the diverse means by which we ke to gain wealth,
And this weaith can in rurn serve as a means to higher ends.”

In 1986 the Revtew published remarks be made 10 tnbute
10 the nuns who taught in the Cacholic schools he attended
in Georga: *They have taught me to defieve in God and the
word of God.” To the nuns, Thomas dectared, *'| will have
0 pact of Uus orgy of swif irdulgencs (nat 15 fung TRIPANL
in our society. . . . 1 will not forsake you."”

Seculanses mught find somethung ta worTy about i tha [one
of that speech. Abortinn-righes actvists shoukd note that the
Revtew has taken 2 fiercely ann-chorce stand witile Thomas
has served on ws board. Parnck Monagnan, the geners! coun-
s for the Milwaukes-hased Catholic Laague for Religions
and Civil Rights, decried abortion i irs pages in 1983 as “an
clite-oriented stiempt to judicially slaughter the poverty clikt,
pacticularly the tlack poron of §i.” He added, “The ume
10 move against the recat Aboriion Power 15 now.” In 1984
Edward Smith, an assocate editor, prociamed thar “the fetus
is an unborn buman iaby and therefore us desrucnan—ior
whatever the reasons—is an act of murder. He compared
aborton to slavery and Likensd those who flrebomi sb

ISmL15 ouE P At motif of the Review.) And 3 1983 piece
argued there was a pressing need for judicial scrvism—mn
order 1o plement & conseivitive agends.

On the more wild side, the Review frvorsbly evaluated a
book thas suggesnd that Karl Marx was a devil worshiper, In
1986 it published an article by John Saydet, the Washingron
loblwist for the Citizens Commiee for the Right o Keep
and Bear Arms, which observed that most of the evil in the
worki—including homosevality, adubtery, musedes, abortion
and communsm-—is the handiwork of the Antichrist. And
the rournal has frequently churped thue Sowth Africa’s Afri-
can National Congrss has been controlled by the Commmnga
Party of the Soviet Linion.

The Review’s take on the A.N.LC. is underscandable. Editor
Parker and William Keyes, & contribvuting editor, ran 3 con-
sulting firm that worked for South Africa; a Sowth African
newspaper reported in 1983 chat LU.S. mconds showed Kayes
was mcsiving $360,000 & yexr from Prmsocia, Koyes abeo direts
the Biack Political Action Conumittes, which kas supported
Jesse Helms, In the 1970s and 1980s, Parker was & memher
of the U.S. efflints of the World Awmti-Communist Leagoe,
whese chapters in other nations conalioed Beo-MNazis and
right-wing tarroriste. Parker v aiso worked with Causa, an
amicommunis groap founded by Sun Mywng Moon's Unifi-
cation Church. Both Parker and Keyws sit on tw advisory
board of the Amwrican Freedom Coalidien, another growp
connected to the Unificarion Church,

The pedigrees of Parker and Keyes, and anyone cise in-
volwd with the Review, ure relevant oaly to the exient thar
they show the miliew in which Thomas apparently fech com-

¢linics to Jobn Brown, the abolinomst who sormed the
governmem srsenal sy Harpers Ferryn 1559,

W Does He Raad This Stuft?

Much of the Review’'s convent bas been standand Reagaoue
fare—somerimws delivered wich a ranal twise. An anicie de-
femding che Siraagic Defense [nisisuve claintad Star Wars
spending would bead to “oew p out of the bondap
of ecomomic dependemce and weifansm.” A (996 dirorisl

forable. Kig position on vhe bowrd—which he shoubd have
declared on goverament dischosune forny and did not—has
compromiskd his judicial integrity. Judges ar 0ot supposed
t0 associste with entities vhat adopt controversial stands,
parncuiacly on istust that might coone befont them. Thomas
should not be messured by the writings and affiisvons of
athery. But s an odisorial sdvisor, wiat doss he think of the
OpRnions expressed i Ihe Riview by hs comtmdes” Acsonding
to Parler, Thomes sever complaioed sbow sy of the
Review's articies. Do sHence imply mmem?
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THOMAS VIOLATED JUDICIAL CODE
IN RALSTON PURINA CASE

"Supreme Court Watch" Says Nominee's Impartiality
Questionable in Decision Affecting Danforth Family Business

WASHINGTON -- Supreme Court nominee Clarence Thomas apparently
violated standards of judicial conduct last year by ruling in a false
advertising case that could save millions of dollars for Ralston Purina,
the company started and still largely controlled by the family of
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Th 's personal friend and political mentor, Senator John Danforth
{R-Mao.), & report by The Nation [nstitute's Supreme Court Watch
charged today.

The September 1990 decision, one of Thomas's first opinions as a judge
on the U.S. Court of Appeals for the District of Columbia, vacated U.S.
District Court Judge Stanley Sporkin’s fine of $10.4 millon and
attorney’s fees against the pet food giant for willful misconduct in
making false claims promoting the canine health benefits of its Puppy
Chow. Thomas ordered the lower court to re-calculate any penalty
against Ralston Punna &t a drastically reduced rate.

"Judge Thomas clearly showed flagrant dieregard for common tense and
legally-encoded standards of judicial conduct,” the report said, noting a
federal law that declares that any judge is disqualified from a cage if hig
or her "impartielity might reasonably be questioned.”

Senator Danforth was Thomas's employer both as Attorney General of
Missouri and as a U.S. Senator, and is widely recognized as the central
proponent of the controversial jurist during his rizse through the ranks of
the Reagan admini=traticn and the federal judiciary.

Full copies of the report and background materials -- including more
contacts, the 1990 opinion and financial data -- are avaiiable from
Supreme Court Watch.

This is the second report om Judge Thomas released by Supreme Court
Watch to raise serious questions about Thomas’s ethies. The first report
revealed his undisciosed membership on the editorial board of the
Lincoin Review, a conservative quarterly which has published numerous
articles opposed w abortion nghts and affirmative action.

# 4 # #
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A BREACH OF ETHICS?

CLARENCE THOMAS, JOHN DANFORTH
AND RALSTON PURINA

The seecnd 1 2 seres of reports on Judge Clarence Thomas

3v Bruce Shapuo
Eraject Director
Susreme Court Watch
The Nanon [nsame

Basea cn reporog ov Sieve 3sanmesh of the Columbia {Me.) Daily Tribune,
ok Yoznsk and Mannew Ruben.

L1991 The “ation [nstituie
PMease cite The Maton Lnstitute in any use of this material,
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ABOUT SUPREME COURT WATCH

Supreme Court Watch is a project of The Nation Institute, a nonprofit
organization dedicated to research and education in the areas of civil righta, civil
libertios and journalism. Supreme Court Watch prepares background reports on
Supreme Court nominees, analyses Court trends and produces radio programs.
The Supreme Court Watch adwicory committee consista of legal scholars,
pracicing atwrneys and journalists.

ABOUT THIS REPORT

This is the second in a series of background reports on Judge Clarencs Thomas. It
was regsearched by a team of investigative journalists in consultation with leading
experts in judicial ethics.

Thig report was written by Bruce Shapro. project director of Supreme Court
Watch. Shapiro is an investigative journalist who specializes in civil rights and
civil liberties. He is a frequent contnbutor o The Nation and other magazines and
has written for the Guardian of London, the frish Times and other newspapars
abroad. He is former editor of the New Haoven Independent, a weekly nawspaper
he co-founded in 1986,

The first Supreme Court Watch report on Judge Thomas revealed Thomas's
undisclosed position ss an editonai board member of the Lincoin Review, a
conservative quarterly which has published numerous articlea opposing abortion
rights and affirmative acrion.

CONTACTS AND MORE INFORMATION

For more information concerning this report, or for background materials, contact
BRUCE SHAPIRO, 212-242-8400 10), 203-776-0068,

JAN KLEEMAN, an attorney with Paul, Weiss, Rifkind and Wharton, is
researching Clarence Themas's judicial record as 2 membar of the Suprems Court
Watch adwsory board: 212-373-3110 (w)

Two experts on judiciai eriues are fammliar with this report and may be contacted
for comment:

STEPHEN GILLERS is professor of judicial ethics at New York Universicy Law
Schoei and a member of the Supreme Court Watch advisory committee: 212-789-
4749 (h), 212-998-6264 (o).

AIONROE FREEDMAN is former dean of Hofstra University Law School. where
he suail teaches. He is vnaifiliated mith Supreme Court Wateh or The Nadon
Tnsticute: 715-507-2728 ihy, §16-483-3516 1wy,
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A BREACH OF ETHICS?
Clarence Thomas, John Danforth and Ralston Parins

The second in a series of reports on Judge Clarencs Thomnas

By Bruce Shapiro
Propet Director
Supreme Court Waich
The Nation Institute

Based on reporting by Steve Bennish of the Columbia (Mo.) Daily Tribune, and MNck
Vasinski and Matthew Ruben of The Nation Institute.

In apparent violation of the standards of judicial conduct, Judge Clarence
Thomas last yeer played a crumal role in sharply reducing a $10.4 nillion damage
claim aguinst the Ralston Purina Company, a corporaticn owned in large part by the
family of his former employer, close personal friend and political menter Senator
John Dunforth of Missouri. Thomas's opiruon in Alpo Petfoods Ine, v, Ralston Purina
Company, written in September 1990 on behalf of a unanimous three-judge panel of
the U1.8. Court of Appeals for the District of Columbin Circuit, reversed 2 damage
award that, even by Fortune 500 standards, had a measurable impact oo the
company and thus on the fGnances of Danforth and other members of his family,

Thomas, recently nominated by President Bush for the Soprema Conrt, failed
to disqualify himself from the case desprte federal law prohibiting a judge from
sitting on any case in which his ‘impartiality nxght be " He
did not publiely disclose his relationship to Danforth, which under faderal law would
have permitted Alpo's attorneys to malke their own decision about his pertich
As 3 membar of the appeals panel, he presided over the Ralston Purina case just
months after Danforth played an tnstrumental role in persuading fellow senaiors to
approve Thomas's nomination.

A FAMILY BUSINESS

Ralston Purina was founded by Senator Danforth's grandfather, William
Daniorth. Hia descendants remain the company’s largest sharsholders. According to
1990 Senate disciosure farms, Senaror Danforth owns more than $7.5 million worth of
Ralston Purina stock. He claimed as assets seven different trusts and other stock
hoidings in Ralston Punng worth more than $1 million, plus an additional Ralston
Purina holding worth between £500.000 and $1 million. His actusl holdings may well
exceed the $7.5 mullion: disclosure rules require only that senators describe
in broad categonies, so there 15 no way of distinguishing holdings greater than $1
miilion. According to 1390 proxy reports. Danforth’s brothers, William 2nd
bath members of the Ralston Punina beara of directors. either owm themaslves or
controi through a farmly foundation rougniy 5 percent of the company’s stock. William
Danrorch is also chanceilor and a trustee of Washington Univernity, which vwns an
addition 7.46 percent of Ralsten Purina snares. The Danforth family’s role in Ralston
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Purina is well known and widely publicized.

In 1986, on# of Ralston Purina’s top competitors, Alpo Petfoods, suad Ralston
Purina for false advertising, charging Ralston Purina with promoting unproven
canips bealth bensfits of its Puppy Chow. RdemMMMuM
an Alpo ad was equally falee. After a sixty-one-day bench trial, U.8. Distriet Court
Judge Stanley Sporkin ruled in Alpe's favor, finding that while both comxpandes were
guilty of false advertising, Ralston Purina had acted with willful dizregard for the
law. Sperkin awarded each side attorney’s fees buat slapped a massive $10.4 million
damsge award on Ralston Purina,

Ralston Purina appealed. In April 1990 the case was heard by a thres-judge
pansl of the U.S. Court of Appeals for the District of Columbia, inciwding Judge
Thomas, who had been confirmed just a few weeks earlier on February 22. Thomass's
opinion agreed that both sides had engaged in mialeading advertising but frand no
evidence of willful misconduct on Ralston Purina’s part. Thomas vacated the $10.4
million damage award as weil as the attorney’s foes levied againat Ralston Purins,
ordering the lower court to recaleuiate any penalty at a drasticaily reduced rate. The
case is still pending.

A LONG FRIENDSHIP

John Danforth recruited Clarence Thomas cut of law school in 1974, Danforth,
then Missouri's Attorney Gensral, hired Thomas as an assistant attorney genersl.
Thomas remained on Danforth's staff for cne and a half years. When Danforth moved
to tha U.S. Senate in 1979, he rehired Thomes 28 a lagislative assistant, At the
bmoftheReaganAdnﬂmmﬁon,Dmfoﬂhmﬁdnwhm

, intervening to gain him appointments on the Reagan transition tsam, on
t of Education and finaily as chair of the Equal Employment
OpporwmtyCommumn(EEOC)

Danforth's intervention was central to the Senate confirmation of all of
Thomas's government appointments. With each post, Danforth testified publicly and
effusively in Thomas's favor. “He is a person of very high character, very fine
judgment, has a fine mind, and is & person who ig totally committed to the cause of
mpmmploymantopportumtyfora]lthepoophofthammﬂy Danfiorh said
abous Thomas in 1986, when Thomas's controversial decisions as EEOC chair led
some senators to question his resppointment. The Senator also lobbisd hard bebind
the scenes, "Frankly, Senaror Danforth has spoken to me about you and has spoken
very highly,” Senator Paul Simeon of Dllincis told Thomas during the 1386
mppmmem hearings. Privately, Senate scaffers describe Danforth’s role as -
cenuaj"mwmmngThomassconﬁmanonwtheCathourtofAmﬂlinlmo

Danforth and Thomas are also close friends. "I have spent countless hours of
my iife talking to Clarence Thomas,' Danforth declared during Thomas's 1988.90
confirmation hearings for the federal bench. "I consider myself to be his personal
friend.” Their relationship connnues to thic day: as indieated by numerous news
acoounts, negotiations between Danforth and the White House played a crucial role in
gaining Thomas's Supreme Court nominanon.



INTEGRITY COMPROMISED?
Forallthmrmm ﬂmrhngwwlﬂthmlﬂp,&dr

Eamily to aveid even the appearance of indebiadness. Yet when the Alpo case crossed
hnbend:.hemadonnmdnﬁ‘erorduclumofhismﬂmm

Richard Leighton, senior partner of Leighton and Reguery, the law firm that
representad Alpo.

There is maore involved than common sense. Fadaral law (28 USC 485 a) declares
that any judge is disqualified from a case if her or his "impartiality might reascnably
be questioned.” A related lawt(28 USC 455 &) permits attornays to request a judge's
reensal, but only after the judge has made a complete disclosurs ¢f any connaction to
the case under congideration. In practical terms, this assessment of confliet genernily
involves & two-pronged legal test: the closeness of the relationsbip betwesn a judge
and a party appearing before him, and whether the judge's decisions might have a
material impact on an individual's finances or other substantive concerns, Of
Thomes's close relationship and the appearance of personal indebtednses to Danéorth
there ¢can ba no doubt. What about financial impact?

Rough calculations of the damage award's impact based on the company’s 1990
annual report shows the impact is measurable and substantial. Last year, Ralston
Purina reported $375.8 million in profits available to sharshaidars. The Alpo damage
wadwﬂdhwamdmﬂmtsmdwm;ﬁmdm

w0 large, long-term shareholders like the Denfirths, In addition, a $10.4
dmamﬂmdluebmmmmﬂddmmﬂam
Ufthﬂmnfl

Theonly;oumahstwunderhneThmusmnﬂictofmmthubmFm
Rase, a columnist for the Columbia (Mo,) Daily Tribune (circulation
17.000). Hed:scusudtheRalstonPumamumthomofaJﬂylledmn
concerning Thomas's character. ‘An upright and honest judge weuld be loath to raie
mammvﬂmadmpmaml professional, and politica] associats,” Rose wrots.
“Thomas had no such quaims.”

Tha point is not to suggest a conspiracy between Thomas and Danforth, Rather,
Judge Thomas clearly showed flagrant disregard for eommon sense and legaily
encoded standards of judicial conduec

i
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Thomas’ Ethics and the Court

Nominee Unfitto Sit
For Failing to Recuse
In Ralston Purina Cuse
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Senator SiMoN. Thank you very much.

Is there any preference about who goes next?
Ms. WiLriams. I will go next.

Senator SimoN. Patricia Williams.

STATEMENT OF PATRICIA WILLIAMS

Ms. WiLLiams. Good afternoon, Senator Simon and ladies and
gentlemen.

I come today before you on behalf of the Center for Constitution-
al Rights, and it iz with great regret that we oppose the nomina-
ticn of Clarence Thomas. Based on his candidacy, it would be pre-
senting a threat to the assiduous protection of civil liberties, par-
ticularly in the areas of women’s rights, affirmative action, and
rights of the elderly.

1 would start by making a brief observation about the course of
these hearings. There has been a deeply disconcerting pattern of
Judge Thomas either revising or disclaiming many of the most
troubling aspects of hig record over the past decade.

If one believes in this epiphanous recanting, we are left with the
disturbing phenomenon of a Supreme Court nominee who didn't
read his own citations, who misunderstood the legal import of his
own obstructionist administrative actions, and who really didn’t
mean most of what he said. And if one i8 not inclined to believe
that Clarence Thomas' keen intelligence could leave him in quite
so disingenuous a state of disarray, then you the Senate must come
to terms with the fact that you are confronted with an outright
practiced refusal to answer questions, and this is a tremendously
serious violation of the Senate’s right to answers about any nomi-
nee’s views and his position to uphold precedent, judge facts, inter-
pret new law.

Ambiguity is not the standard. A senatorial leap of faith, as the
Philadelphia Inquirer put it yesterday, is not good enough. The
Senate has a constitutional duty to ensure that the Court remains
a place where both popular and unpopular causes may be heard.

There have been many careless accusations about how politicized
the hearings have become, but the Constitution expressly makes
the senatorial process of inquiry a political one. The Constitution
specifies that no nominee shall be confirmed, without the advice
and consent of the Senate. And let me be clear, this concern has
nothing to do with whether Clarence Thomas is conservative, liber-
al, Republican, or Democrat. This concern has nothing to do with
whether Clarence Thomas is a role model or not. It is about the
Court’s actions. The job is more than a role, and Clarence Thomas
would be more than a model. It is about real power over the real
fates of very real future generations.

If the Senate is confronted with a tabula rasa or even a tabula
not so clara, mystery, as even some of you have acknowledged,
then there is little bagis for knowledgeable advice or informed con-
sent, and this again is a severe threat to the functioning of our tri-
partite system of government, to the balance of political input that
the involvement of several branches of government must provide,
before somebody is placed into that most sensitive position of dis-
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cretionary insularity, that shielded office of highest trust that is
the Supreme Court.

Second, one of the most distinguishing features of Clarence
Thomas' philosophy is his wholesale rejection of statistics and
other social science data, and with it the rejection of a range of af-
firmative action remedies that have been central to our social and
economic progress.

While self-help and strong personal values are marvelous virtues,
they are no standard for the zealous protection of civil and human
rights, that protection beinsg the paramount task of the judiciary in
any democracy and of our Supreme Court in greatest particular.

The problem with Clarence Thomas’ espousal of self-help values
is that he positions them in direct either/or tension with any other
value. Self-help is presented as bitterly competitive, rather than in
complete concert with those social remedies and measures that
would help ever more, rather than ever fewer people.

I recently saw a television program, something that we have all
seen, I think, over voices presenting statistics about the lack of
educational opportunity for black children in inner<ity schools,
about dropout rates, drugs, crime, teacher apathy, lack of funding,
padlocked public libraries, and the low expectations of officials and
school administrators.

At the end of this very depressing summary, the anchor turned
to four teenagers, all black and all excellent students in a special
program designed to encourage inner-city black youths with an in-
terest in math and science, “Are you here to show us that’s a lie?”
asked the commentator. The students then proceeded to try to
redeem themselves from the great group of the *“not very good”
inner-city black kids, by seeing themselves apart as ambiticus,
dedicated, different in one sense, yet just the same as the majority
of all other kids at the same time.

It was unbearable listening to these young people try to answer
this guestion. It put them in an impossible double bind. They were
lower-class kids who came from tough inner-city neighborhoods,
where very few of their friends could realistically entertain aspira-
tions to become neurcsurgeon or microbiologists, and it was this
community from which they were being cued to be different, in
order to prove the truth of their individualism.

Let me be very clear, I am not faulting, but praising these young
people’s aspirations and goals, but what concerns me is the way in
which not only the TV anchor, but also many in the society, includ-
inlg1 many blacks and including Clarence Thomas, force them and
others like them to reconcile their successful status by presenting
the conditions from which they were so serendipitously rescued as
mere f'i;ction, waiting to be willed away by the mere choice to over-
come it.

Moreover, a question, a model that asks children whether they
can prove statistics to be a lie does not treat statistics as genuinely
informative. If the actual conditions of large numbers of people can
be proved a lie by the accomplishments of an exemplary few, then
social science data only reinforce an exception that proves the rule.
They do not represent the likely consequences of social impoverish-
ment, they bear no lessons about the chaotic costs of the last sever-

56=272 0 - 93 - 15
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al years of having eliminated from our social commitment the life
nets of basic survival.

Rather, social science data are reduced to evidence of deserved
destitution and chosen despair, the numerical tracking of people
who dissemble their purported deprivation, and dismissed as mere
lockstep thinking opinion, rather than empiricism.

The Supreme Court in recent cases, perhaps most vividly in City
of Richmond v. Croson, has persistently done something with sta-
tistical evidence that is very like asking schoolchildren if they can
mﬁke into a lie the lost opportunities of countless thousands of
others.

The dismissiveness of Clarence Thomas' analysis of social science
evidence exceeds even that of the majority’s reasoning in Croson.
For all his constant and admittedly quite moving anecdotalizing
about hig own history, Thomas by this gesture effectively supplants
our larger common history with individualized hypotheses about
free choice, in which each self chooses her destiny, even if it is des-
titution.

Clarence Thomas has not clearly committed to an historical con-
text that gives at least as much weight to the possibility that
blacks and other groups historically disenfranchised groups have
not had as many chances to be in charge of things as to the possi-
bility that they just don’t want to or that they just can't.

If we do not begin to take the horrendous social conditions of
black people seriously as social and constitutional matters, not just
individual problems, we risk becoming a permanently divided socie-
ty. Social necessity not only must have, it may and does have at
least some place in the Supreme Court’s considerations into the
next century.

Thank you.

[The prepared statement of Ms. Williams follows:]
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STATEMENT
BY
PATRICIA O, WILLIAMS

ON BEHALF OF
TRE CENTRR POR CONSTITUTIONAL RIGHTS
AGAINST THE NOMINATION
OF JURGE CLAREBNCE THOMAS TO THE
U.S8. BUPREME COURT

e wle A W - LT

Senators, Ladies and Gentlemen, Good afternoon. 1
come before you today on behalf of the Center for
Constitutional Rights, It is with great regret that we oppose
the nomination of Clarence Thomas.

Many of the civil rights organizations who have
preceded me have distilled the basis of our concer:n that
Clarence Thomas's nomination represents a threat to the
assiduous protection of civil liberties, particularly.in the
areas women's rights, affirmative action, rights of the
elderly, I will not repeat all of the bases of the Centet's
concern. You may refer to the Statement of the Center

~which I will enter into the record at the end of this
presentation,

One of the most distinguishing features of Clatence
Thomas's philosophy is his wholesale rejection of statistics
and other social science data, and with it the rejection of a
range of affirmative action remedies that have been central
10 our social and economic progress.
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While self-help and stong personal values are
marvelous virtues they are no stand-in for the zealous
protection of ¢ivil and human rights--that protection being
the paramount task of the judiciary in any democracy, and
of our Supreme Court in greatest particular. The problem
with Clarence Thomas's espousal of these self-help vatues
is that he positions them in direct “either/for” tension with
the any other value; self-help is presented as bitterly
competitive rather than in complete concert with those
social measures that would help ever more rather than ever
fewer people.

An example of why this kind of created tension is so
pernicious: recently, I saw a television program, such as
we have all seen, with overvoices presenting statistics
about the lack of educational opportunity for black
children in inner-city schools--statistics about drop-out
rates, drugs, crime, teacher apathy, lack of funding,
inadequate facilities (particularly for math and science
study), padlocked public libraries, low expectations of
civic officials and school administrators, and general
conditions of hopeiessness. At the end of this very
depressing summary, the anchor turned to four young
teenagers in the studio, all black, all excellent students in a
special program designed to encourage inner-city students
with an interest in science. He asked: "We've just heard
that black kids aren't very good in math and sclence; are
you here to show us that that's.a lie2” The students then
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proceeded to try to redeem themselves from the great
group of the "not very good” inner city black children_by
setting themselves apart as ambitious, dedicated,
"different" in one sense, yet "just the same as" the majority
of all other kids at the same time.

It was unbearable listening to these young people try
to answer this question. It put them in an impossible
double bind. These were lower class kids who came from
tough inner-city neighborhoods where very few of their
friends could realistically entertain aspirations to become
nourosurgeons or microbiologists. It was this community
from which they were being cued to be different, Let me
be very clear: I am not faulting, but praising these young
people's aspirations and goals, What concerns me is the
way in which not only the TV anchor, but also many in
this society, including many blacks, and including
Clarence Thomas, force them and others like them to
reconcile their successful status by presenting the
conditions from which they were so serendipitously
rescued as a mere fiction walting to be willed away by the
mere cholce to overcome it. In this way, the
commentator's question actually limited their alteratives,
compromised their function as realistic role models, and
prompted explanations of their good fortune that tended to
kill their sense of communal affiliation as the only way of
permitting the truth of their individualism to remain intact.
Although this sort of rhetoric is frequently wrapped in
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aspirations of racial neutrality, it in fact pits group against
individual in a way that is not only race-based, but pits
successful or middleclass blacks against their less fortunate
friends and even family,

Moreover, a question, a model that asks children
whether they can prove statistics to be a lie does not treat
statistics as genuinely informative. If the actual conditions
of large numbers of people can be proved a lie by the
accomplishments of an exemplary few, then social science
data and statistics only reinforce an exception that proves
the rule, They do not represent the likely consequences of
social impoverishment; they bear no lessons about the
chaotic costs of the last several years of having eliminated
from our social commitment the life nets of basic survival.
Rather, these data are reduced to evidence of deserved
destitution, and chosen despair, the numerical tracking of
people who disssemble their purported deprivation--
dismissed as mere "lockstep" thinking, opinion rather than
empiricism,

The Supreme Court in recent cases, perhaps most
vividly in City of Richmond v. I.A. Croson, has
persistently done something with statistical evidence that is
very like asking four schoolchildren if they can make into
a lie the lost opportunities of countless thousands of
others. Richmond had a black population of
approximately 50%, yet only 0.67% of public construction
expenditures went to minority contractors. The city set a
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30% goal in the awarding of its construction contracis to
minorities, based on its findings that local state and
national patterns of dicrimination had resulted in all but
complete lack of access for minority-owned businesses.
The Croson majority dismissed these gross
underrepresentations of people of color, of blacks in
particular, as potentially attributable to their lack of
"desire" to be contractors. In other words, the nearly one
hundred percent absence of a given population from an
extremely lucrative profession was explained away as mere
lack of initiative. As long as the glass is 0.67% full....

The dismissiveness of Clarence Thomas's analysis of
statistical evidence exceeds that even of the majority's
reasoning in Croson, For all of his quite moving
anecdotalizing about his own history, Thomas by this
gesture effectively supplants our farger common history
with individualized hypotheses about free choice, in which
each self chooses her destiny even if it is destitution.
Clarence Thomas has not clearly committed himself to
taking into account past and present social constraints as
realistic infringements on the ability to exercise choice.
He ignores that history which gives at least as much
welght to the possibility that certain minority groups have
not had many chances to be in charge of things as to the
possiblity that they just don't want to, or that they just
can't,
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But if we do not begin to take the horrendous social
conditions of black people seriously--as social not_just
individual problems--we risk becoming a permanently
divided socjety. Such social necessity not only may have,
it MUST have at least some place in the Supreme Court's
considerations into the next century. :

I will close by making a brief observation about the
course of these hearings. There has been a deeply
disconcerting pattern of Judge Thomas either rev..ing or
disclaiming much of the most troubling aspects of his
record over the past decade. If one believes in this
epiphanous recanting, we are left with the disturbing
phenomenon of a Supreme Court nominee who didn't read
his own citations, who misunderstood the legal import of
his own obstructionist administrative actions, and who
didn't really mean most of what he said. -

Ang if one is not inclined to believe that Clarence
Thomas's keen intelligence could leave him in quite so
disingenous a state of disarray, then you, the Senate must
come to terms with the fact that you are confronted with an
outright, practiced refusal to answer questions. And this
is a tremendously serious violaton of the Senate's right to
answers about any nominee's views and disposition to
uphold precedent as well as judge facts, interpret new law.
The Senatexhas a constitutional dury ensure that the court
remains a placé where voices of dissent and unpopular



451

== i ) MoOoH 1= I o4 .
ixorox Telecopler 7021 i 8-23-81 i11520AM : 6052625495+ 2112 670 oD% ¢

Teatimony of Patricia J. Wiillams

causes may be heard. Ambiguity is not the standard. A
senatorial leap of faith, as the Philadelphia Enquirer urged
yesterday, is not good enough. Much of the vocabulary
that even some senators have employed during the course
of these hearings--"impression," "faith,” "instinct,” "hope,"
and "trust"--simply does not amount to a reasoned “choice”
to support Clarence Thomas, .

There have been many careless accusations about how
“politicized” these hearings have become. But the
Constitution expressly makes the Senatorial process of
inquiry a political one. The Constitution specifies that no
nominee shall be confirmed without *he "advice and
consent” of the senate. Let me be clear: the basis of this
concern has nothing to do with whether Clarence Thomas
is conservative, liberal, republican, or democrat. If the
senate is confronted with a tabula rasa--or even a tabula-
not-so clara, a "mystery" as some of youw have
acknowledged--then there is little basis for ‘either
knowledgeable advice, or informed consent.

And this, this is a severe threat to the functioning of
our tripartite system of government, to the balance of
political input that the involvement of the several branches
of government must provide before someone is placed into
that most sensitive position of discretionary insularity,
that shielded office of highest trust that is the Supreme
Court,
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2 Conler for Consiiutional Righls

'l am unalterably opposed lto
programs that force or even cajole
people to hire a certain percentage
of minorities. "

JUDGECLARENCETHOMAS

he Center for Constitutional Rights urges all groups and in-
dividuals who are concerned with social justice to vigorously oppose
the nomination of Judge Clarence Thomas to the Supreme Court.

This nomination is competely unacceptable for the many reasons
detailed below, which include Judge Thomas® controversial role as ad-
ministrator of the Equal Employment Opportunity Commission
(EEQC), his views on the most serious issues currently facing women
and people of color, and his judicial qualifications, which, like most
of the Bush-Reagan appointments to the federal bench, reflect slender
legal and judicial experience.

Moreover, this nomination is an insult to the African-American
community which must now endure, if President Bush has his way,
the replacement of a legendary African-American fighter for human
rights - Justice Thurgood Marshall -- with a right-wing African-
American bureaucrat -- Judge Clarence Thomas.

It is also an affront to millions of Americans -- people of color,
women, laboring people, the poor, the elderly -- who, for the past 25
years, looked to the Supreme Court as the final arbiter and protector
of their rights.
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By selecting Judge Thomas, President Bush seeks to get one step
closer to the goal he and President Reagan charted 11 years ago, and
which they have nearly accomplished: the appointment of conservative
judges to all levels of the federal court system, including the Supreme
Court, who will alter the judicial face of cur country for generations
to come.

While President Bush, who recently demonstrated his dedication
to civil rights by opposing the Civil Rights Bill, cynically plays on the
legitimate desire of many people to see diversity on the court, let there
be no doubt about it: he intends to utilize a person of color to put
the last nail in the coffin containing the progressive legacy of Justice
Marshall. This nomination raises the nightmarish prospect of right-wing
presidents using women and people of color te reverse the gains won
over the past three decades, gains won with bfood and tears. It cannot
-- to use President Bush’s own words in another grim context — bé

allowed to stand.

Judge Thomas is an unsuitable candidate for the following reasons:

Record as Chair of the
Equal Employment

Commission

While serving as Chairman of the
EEQC, the agency which enforces
federal laws prohibiting employment
discrimination on the basis of race, sex,
national origin and age, Judge Thomas
informed a senate committee that more
than 13,000 age discrimination com-
plaints were at risk of being lost because
they were not processed before the ex-
piration of the two-year statute of linita-
tions.

During his tenure, the number of class
action suits declined precipitously in
comparison to the number of individual
cases. This meant that the agency was
more concerned with individuval cases
than with challenges to systemic dis-
crimination. In fact, Judge Thomas
wrote, "maost of our cases involve dis-

crimination by a particular manager or
supervisor, rather than a "policy’ of dis-
crimination,..”

Judge Thomas’ methodology was
described as follows in a profile in the
Atlantic Monihly:

If an employer over the years
denies jobs to hundreds of qualified
women or blacks because he does
not want women or blacks working
for hirn, Thomas is not prepared
to see a "pattern and practice” of
discrimination, He sees hundreds
of local, individual acts of dis-
crimination. Thomas would re-
quire every woman or black whom
that cmployer had discriminated
against to come to the government
and prove his or her allegation. The
burden is on the individual. The
retmedy is back pay and a job.
"Anyon¢ asking the government to
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do more is barking)up the wrong
tree,” Thomas says.

The General Accounting Office found
in 1988 that a large number of cases
were closed -- from 40 to 87 percent --
becavse allegations were not fully inves-
tigated by the field offices and state fair

. Ny
employment practices agencies.” In ad-
dition, the backlog of cases at the EEOC
rose from 31,500 in 1983 to 46,000 in
1989, as did the processing time -- from
4 to 7 months in 1983 to almost 10
months in 1989.% The number of equal
pay cases declined from 35 in 1982 to
7in 1989.5 And the agency ccased to
aggressively pursue its mandate: former
EEOC Chair Eleanor Holmes Norton
wrote, "The EEOC effectively has lost
the role as lead agency conferred to it
by the historic Civil Rights Reorganiza-
tion of 1978, not because of any change
in Jaw, but by abdication to the Justice
Department.”’  Finally, even the Civil
Rights Commission, which had lost
much of its steam in the Reagan years,
reported in 1987 that "on a number of
policy issues requiring regulatory ac-
tivity, the EEQC to date has ac-
complished very little.

" don't think that
government should
be in the business of
parceling out rights or
benefits."”

- Judge Clarence Thomas
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Actions and views about

affirmative action

Judge Thomas regards affirmative ac-
tion as uscless and harmful to the in-
itiative of African-Americans (this
despite the fact that be took advantage
of an affirmative action policy at Yale
Law School). The author of the Atlantic
Monthly portrait described Judge
Thomas as believing that "There is no
governmental sokution” [to historical dis-
crimination], and that "government
simply cannot make amends, and there-
fore should not try."9

Inaninterviewin the New York Times
in July 1982, Judge Thomas said:

I am unalterably opposed to
programs that foroe or even cajole
people to hire a certain percentage
of minorities. I watched the opera-
tion of such affirmative-action
policics when I was in college, and
I watched the destruction of many
kids as a result. It was wrong for
those kids, and it was wrong to give
that kind of false hope.'”

He wrote, "A positive civil rights
policy would aim at reducing barricrs
to employment, instead of trying to get
‘good numbers.""!  And further:

I don’t think that government
should be in the business of par-
celing out rights or benefits. Righis
emanate from the Constitution and
from the Declaration. They are
there, and they should be protected.
I am not confident that Washington
is any more moral ot stronger than
anyone else (o assign rights, or even
better able to do it. We shoukd ix
careful not to concede the rights of
individuals in our society in order



to gain something soch as parity.
Ultimately that will do us a disser-
vice '

While heading up the EEQOC, Judge
Thomas changed its previous practice
of setting goals and timetables for
employers to make jobs available to
women and people of color. In 1985,
according to an Alliance for Justice
repott, "the EEQC acting general coun-
sel, with the Chairman’s support, or-
deredt EEQC regional attorneys not to
include goals and timetables for settle-
menis or in actions in which the EEQC
had intervened. The general counsel
also ordered legal staff not to seek en-
forpement of goals and timetablesin ex.
isting consent decrees.” This prompted
a protest by five congresspersons who
stated that the "Commission is forfeiting
the maost effective tool to combat cen-
turies of discrimination.” It was only
when the Supreme Court handed down
three decisions in May and June 1986
uphoiding the use of goals and
timetables that Judge Thomas promised
to reinstate the policy,u

Judge Thomas acknowledged the
deeply entrenched racism in this country
when he said, "There is nothing you can
do to get past black skin. T don't care
how educated you are, how good you
are at what youw do -- yow’ll never have
the same contagts or opporn.umties‘i
you'll never be seen asequal to whites.”!
Yet he eschews affirmaltive action as a
way to reduce "barriers to employment,”
and offers no other alternatives, leaving
waomen and people of color to the mercy
of the very people he distrusts.

Other racial matters
Judge Thomas complained about civil
rights leaders who "bitch, bitch, biwch,
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moan and moan and whipe® about the
Reagan Administration. !

A sharp exchange took place between
Judge Thomas and Joseph H. Daff in
a symposium on affitmative action:

Thomas: A race-conscious law
is one that defines rights based on
race. Segregation and apartheid are
race-conscious laws.

Duff: 1 was admitted to law
school under the University of
California’s Eqnal Opportunity
Program. 1 passed the bar exam,
and now practice law in the com-
munity. That is a good race policy.

Thomas: It is good for you.

DufF: Ttis also good for the com-
munity and the society.

Thomas: No, I think it is good
for yon. When I went to college
the problems with those policies
were quite significant as were the
animositics they generated.

"Right to life,” the family,
and contraception

Although Judge Thomas has not ruled
directly on these issues during his tenure
as a judge, a good idea of his general
attitude abowt family issues can be ob-
tained from the 1987 report issued by
President Reagan's Working Group on
the Family, of which Judge Thomas was
a member. This report is such a litany
of right-wing views about the family that
it is worthwhile quoting it at length, It
includes discussions about the nature of
the lamily (preferably, a traditional
nuclear constellation), divorce (it should
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be made harder to obtain); the Supreme
Court’s "weakening" of the traditional
family; teen-age sexnality (it must be
restricted); women staying at home to
care for children (it should be en-

couraged), and so on:

...If an ¢ver larger percentage of
adults choose not to marry or
choose to remain without children,
there will be public implica-
tions... With current fertifity levels
and without immigration, ocur
population will decline; this is a
problem we share with much of the
western world...!

L Lad

The disconcerting truth js that
judicial activism over the Jast
several decades has eroded this spe-
cial status [of the family] consider-
a.bly,ls

LTy

...[In the past 25 years the
Supreme Court has handed) down
a series of decisions which would
abruptly strip the family of its legal
protections and pose the question
of whether this most fundamental
of American institutions retains any
standing...The Court has struck
down State attempts to protect the
life of children in utero, to protect
patetnal interest in the life of the
child before birth, and to respect
parental authority over minor
children in abortion decisions... The
Supreme Court has turned the fun-
damental freedom to marry into a
right te divorce without paying
court costs It has journeyed {rom
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protection of the "intimate relation
of husband and wife" in its con-
traceptton cases to the dictum that
"the marital couple is not an inde-
pendent entity with a heart and
mind of its own .."

e

...traditional divorce laws in-
hibited easy separations..In so
doing, they sometimes made things
difficult, and changesin divorce law
may well have been overdue, Bat
in a relatively short period of time,
almost all the states adopted a
model divorce law that established,
i effect, no-fault divorce.

E"

...enrollment in a family planning
program appeared Lo raise a
teenager’s chances of becoming
Preggslml and of having an abor-
tion.

At a minimum, no Federal pro-
gram should provide incentives for
sexual activity by teens. No
Federal activity should contravene
the approach we have taken o drug
abuse: we do not compromise with
self-destructive behavior. We insist
that it stop and we provide assis-
tance to those young people who
want {o regain control of their fu-
ture. 22

xw

Government should not provide
incentives -- or make things easier



-~ {or teenagers tempted to protmis-
cuity, For example, AFDC
benefits should be restructured to
limit their availability to those
minors who agree to continue to
live with their parents. This step
would go a long way toward making
illegitimate motherhood less aitrac-
tive in the poverty culture.™

e

Unlike Sweden, for example, the
mothers of America managed to
avoid becoming just so many more
cogs in the wheels of commerce. 2t

*EE

In one of the great tragedies of
American life, tens of thousands of
childless families wait for children
to adopt while 1.8 million other
Americans abort_their unborn
chikiren each ycar‘zs

Judge Thomas’' comments about
abortion have raised such enormouws
concern that most leading women’s or-
ganizations are opposing his nomina-
tion. In a speech he made in 1987 to
the Heritage Foundation Judge Thomas
spoke favorably about an article writtcn
by another conservative, Lewis E.
Lehirman, in which Lehrman wrote:

Adapting Lincoln’s words from
his patient struggle for the in-
alienable right to liberty in the
1850°s, we may now say that the
*durable” moral issue of gur age is
the struggle for the inalienable right
to life of the child-in-the-womb —~
and thus the right to life of all future
generations...
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May it be reasonably supposed
that an expressely stipulated right to
life, a3 set forth in the Declaration
and the Constitution, is to be set
aside in favor of the conjured right
to abortion in Roe v, Wade, a
spurious right born exclusively of
Jjudicial supremacy with not a single
trace of lawful authority, implicit
or explicit, in the actual text or his-
tory of the Constitution itsclf?

Are we finally to suppose that
the right 1o life of the child-about-
to-be-born -- an inalienable right,
the firgt in the sequence of God-
given rights warranted in the Dec-
laration of independence and also
enumerated first among the basic
positive rights to life, liberty, and
property stipulated in the Fifth and
Fourteenth Amendments of the
Constitution -- are we, against all
reason and American history, to
suppose that the right to life as set
forth in the American Constitution
may be lawlully eviscerated and
amended by the Supreme Court of
the United States, with neither war-
rant nor amendment directly or in-
directly from the American people
whatsoever??

Judge Thomas said Lehrman’s article
*on the Declaration of Independence
and the meaning of the right to life is
a spl%ldid example of applying natural
law This view, according to some
legal scholars, puts Judge Thomas to the
right even of Justice Scalia in the matier
of abortion, since no justice currently
on the Supreme Court has voiced the
view that the fetus has cither God-given
or constitutional rights. Translated into
current realities, a court that took this
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pogition could not only overtumn Rog
but could make abortion illegal in all
states,

The Grizwoldy C. it decision,
which gave married couples the right to
obtain kgal contraceplives, also canged
Judge Thomas some uncase. He wrote:

Some senators and scholars are
horrified by Judge Bork’s dismissal
of the Ninth Amendment, as others
were horrified by Justice Arthur
Goldberz’s discovery, or rather in-
vention, of it in Griswold v, Con-
necticut ® ["The enumeration in the
Constitution, of certain rights, shall
not be construed to deny or dis-
parage others retained by the
people.”]

...A major question remains:
Does the Ninth Amendment, as Jus-
tice Goldberg contended, give to the
Supreme Court certain powers to
strike down legislation? That
wounld seem to be a blank check.
The Court coukl designate some-
thing to be a right and then strike
down any law it thought violated
that right. And Congress might also
useitspowemloproloctsuczlgrights
-- gay a “right” to welfare.

Economic issues and
congrassional oversight

As illustrated above, Judge Thomas’
distaste for welfare surfaces in many of
his writings and speeches, but probably
his most widely-publicized comment was
made about his own sister, who received
public assistance for six years while she
cared for the aged aunt who had helped
raige her. Judge Thomas said, "She gets
mad when the mailman is late with her
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welfare check. That is how dependent
she is. What’s worse is that now her
kids fec] entitled to the chock too. They
have no motivation for doinni’helter or
getting out of that situation.*~ His dis-
trust of governmental economic aid ex-
tenda to criticisms of minimum wage
laws and unfair labor practices as un-
natural gterl'crm with the economic
process.

"As Lt Col. Oliver
North made it perfectly
clear last summer, it is
Congress that is out of
control.”

-Judge Clarence Thomas

Judge Thomas also appears to distrust
congress. He wrote that congress was
*out of control,” and cited none other
than Ollie North as a person competent
to assess this: "Congress remains the
keystone of the Washington estab-
lishment. Qver the past several years,
Congress has cleverly assumed a neutral
ombudsman role and has thrust the
tough choices on the burcancracy, which
Congress dorninates through its over-
sight function. AsLt. Col. Oliver North
made it perfectly clear last summer, jt
is Congress that is out of control. **!
Legal scholars fear that Judge Thomas
may be unsympathetic to congressional
initiatives on oversight,

Judicial experience

The idea that President Bush chose
the best-qualified person for this job is
not credible.

Judge Thomas has served on the U.S.
District Court of Appeals for only 16



*Even had Bush limited his
selection pool lo black
Judges on the federal
courls of appeal there are
at least a half-dozen other
black judges whose
accomplishments, both on
the bench and before
becoming federal judges,
put those of Thomas to
shame."

- Prof. Derrick Bell
Harvard University

months. Before that, he was Chairman
of the Equal Employment Opportunities
Commission for ecight years, an ad-
ministrative role which was much-
criticized and controversial. His actual
legal experience includes three years in
then-Missouri Attorney General John
Danforth’s office, followed by a two-
year stint at the Monsante Corporation.
He then served as a legislative assistant
to Danforth for two years, and served
for a year at the Department of
Education’s civil rights division.

In the days following the nomination
many legal scholars expressed concern
about the guestion of qualifications,
especially Professor Derrick Bell of Har-
vard, who commented, "Even had Bush
limited his selection pool to black judges
on the federal courts of appeal, there
are at least a half-dozen other black
jodges whose accomplishments, both on
the bench and before becoming federal
judges, put those of Thomas to
shame %

Judge Thomas' record since becoming
an appeals judge is undistinguished and
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spotty. Asof July 3, 1991 Judge Thomas
had authored 16 opinions. Whik: these
opinions, standing alone, offer no clear
indication of what positions Judge
Thomas will take in civil rights and
women's rights cases il he is elevated to
the Supreme Court, it appears that he
will provide an additional vote to the
Cowrt’s present conservative majority in

Two decisions, however, should be of
concern to workers and environmen-
talists. In one mse.” Judge Thomas
rejected a union challenge to a Labor
Department decision permitting a mine
owner in Alabama to use a high-voltage
electrical cable within 150 feet of a work-
ing mine face in violation of federal
regulations. The union had argued that
use of these cables would increase
minetrs’ exposure to dust and methane,
create ventilation problems and make es-
cape from the mines more difficult. In
another case,” Judge Thomas rejected
a challenge by an alliance of Toledo,
Ohio residents to a Federal Aviation Ad-
ministration decigion authorizing expan-
sion of a local airport. The residents
contended that the FAA had violated
several environmental statutes and
regulations.

The qualifications issue existed even
when Judge Thomas was nominated to
his present post on the U.S. district
conrt: fourteen members of congress,
all chairpersons and high-ranking mem-
bers of house committees which oversee
the Equal Employment Opportunity
Commission, opposed it. At that time,
representatives of more than 20 public
interest organizations expressed con-
cens about Judge Thomas' qualifica-
tions during Senate Judiciary Committee
hearings.
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‘It hornifies me that the country might have
fo endure 40 years of opinions of a black
man who has shown no sense of
compassion for the needs of the poor, who
hasn't the guls to acknowledge that
self-help’ isn't enough in a miieu of
instifutionalized racism, and who embraces
heartless legalisms where abortion and
other rights of women are at issue.”

-CarlRowan

Conclusion

udge Thomas, who called Robert Bork’s defeat "disgrac:el‘ul,"3 Sisa

complicated man, at once a dedicated conservative and a self-
described admirer of both Dr. Martin Luther King, Jr. and Malcolm X,
something of a nationalist, a critic of affirmative action and a "bootstrap-
per,” a man who suffered extreme poverty and discrimination but one
who believes in little or no government assistance to combat these
conditions. His nomination has appalled otherwise moderately conser-
vative African-American commentators like Carl Rowan:

"It horrifies me that the country might have to endure 40 years of opinions
of a black man who has shown no sense of compassion for the nseds of the
poor, who hasn’t the guts to acknowledge thai "self-help’ isn’t enough in a
miliew of institutionalized racism, and who embraces heartless legalisms where
abortion and other rights of women are at issue.">S
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The Center for Constitutional Rights believes that Judge
Thomas’ inconsistency and complexity should be scant comfort to
progressive-minded people. As Christopher Edley, an African-
American commentator, wroie in the Washington Post: "If there were
a snowball’s chance in Hades that Thomas would be a moderate on
the court, he would not have been nominated.*>’

In fact, we fear that Judge Thomas’ successful appointment will
impact on the court in a way that goes beyond mere conservatism.
His voice will be used to permit extreme conservatism to re-emerge.
That it comes from an African-American will be used as tragic legitima-
tion of those views. Judge Thomas will likely participate in the end
of legal abortion in this country; and he may also extend new economic
concepts of dersgulation, which will make life even more difficult for
the great majority of people in this country.

Even if, as some people predict, a defeat of this nomination is
followed by the selection of someone even less suitable, the Center for
Constitutional Rights believes that this battle is worthwhile. Though
the conservative tide is lapping over the steps of the Supreme Court,
there are many miilions of people who will continue to search -- and
who will find -- a way to struggle successfully for their human rights.
It is this standard of human rights to which we must insist that all
prospective Supreme Court justices subscribe,

We urge all civil rights and civil liberties organizations to take
a position against the nomination of Judge Thomas and request all
such organizations that haven’t issued conclusive positions to do so
as soon as possible. This nomination is an insult, not a pat on the
back. Finally, we urge all fair-minded people to communicate their
ideas and thoughts on this subject to the members of the Senate Judiciary
Commitiee, to their congressperson and senator, and to their local
newspapers and media outlets. We remain convinced that the voices
of the millions of people to whom this is a vital concern will be heard.

New York City
July 30, 1991
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The CHAIRMAN. Dr. Bishop.

STATEMENT OF JAMES J. BISHOP

Mr. BisHop, Thank you very much, Chairman Biden. To you, to
other members of the Judiciary Committee, and particularly to my
own Senator Metzenbaum, I thank you for allowing me to testify
today on behalf of the nomination of Judge Thomas.

The CHAIRMAN. By the way, Dr. Bishop, let me interrupt you—
and I apologize for not mentioning this earlier. Senator Metz-
enbaum asked me to extend his regrets. He is in the Gates hearing
for the new director of Central Intelligence, and that is why he is
not here, and he apologizes for not being here to welcome you.

Mr. BisHoP. Thank you very much. ] understand that it has been
difficult at times trying to figure out which TV program to watch—
the one of these hearings or the one on the Gates nomination, and
our Senator is involved in both of those. But thank you.

I am here on behalf of Americans for Democratic Action, a na-
tional, liberal, muli-issue public policy organization. We in ADA
share nearly all of the concerns that have been addressed so elo-
quently by other groups. But at this time, in the interest of brevity,
I would like to confine my remarks to three specific considerations
and to ask, Senator, if my extended remarks could be submitted for
the record.

The CrairMaN. They will be.

Mr. BisHop. First, reasoned and principled discharge of the Sen-
ate’s constitutional advice-and-consent role requires vigorous appli-
cation of a confirmation standard that legitimately takes into ac-
count, among other things, a nominee’s ideolo%y.

Second, and related to the first point, in determining whether
Judge Thomas would faithfully and fairly discharge his duty of
constitutional and statutory interpretation, his entire record at the
Office of Civil Rights and the EEOC, as well as his writings and
other activities, not only should, but must be considered. That
record demonstrates that Judge Thomas does not satisfy the stand-
ardlfor confirmation that this committee and the Senate must
apply.

Finally, Judge Thomas’ frequent strident and hostile public pro-
nouncements on various civil rights, social issues and programs re-
flect a genuine insensitivity and indifference to the plight of indi-
viduals who have not been ag fortunate as he in their attempts to
overcome barriers of discrimination, poverty, and intolerance.

There is simply no basis for concluding on Judge Thomas' record
that he can be counted on to champion the rights of the disadvan-
taged and the disenfranchised.

At the beginning of these hearings, a majority of thiz committee
expressed serious doubts regarding Judge Thomas. Those doubts
seem to persist. Some members of this committee have referred to
him as an enigma. These doubts, these concerns must be resolved
in favor of the interests and the needs of the entire country, not
simply those of the nominee or the executive branch.

roughout Judge Thomas’ testimony, he has steadfastly at-
tempted to run away from his public record. He has reﬂeatedly
contended that many of his more pointed and abhorrent public pro-
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nouncements were throw-away lines or comments designed to
invite debate.

The committee should reject Judge Thomas' sweeping request
that he start a clean slate for two reascns.

First, a failure to do so would invite an essentially standardless
review of his fitness to receive life tenure on the Nation's highest
court. Never has a Supreme Court nominee asked the American
people, and this committee, and the Senate to overlook so much.

Second, Judge Thomas' efforts to nullify his past public records
ignore the fact that, as EEOC chair, he was not only a policymak-
er; he was first and foremost the Nation’s chief civil rights law en-
forcement officer. He was sworn to uphold and to enforce a host of
antidiscrimination laws.

In addition to his law enforcement capacity, Judge Thomas was
also a quasi-judicial officer. Indeed, while Chair, the EEQC consist-
ently and successfully argued that it was a quasi-judicial agency,
and as such its proceedings are entitled to various of the common
law protections that prevail in judicial actions.

Because of his dual role as an enforcement officer and a quasi-
judicial officer, his record should be held more accountable than
that of a mere policymaker. But in those roles, it should be noted
that he improperly expressed opinions on matters that were pend-
ing before the Commission for consideration. Indeed, hig willing-
ness to do 80 is in marked contrast to his reserve on many items
before these proceedings.

For example, early in his tenure as EEQC chair, Judge Thomas
publicly criticized a major pending systemic title VII lawsuit that
the EEOC was then litigating against Sears Roebuck and Co. In his
comments, he disparaged statistical evidence—

The Caalgrman. Sir, excuse me. I hope you don’t have another 5
minutes” worth of material, because you are beyond the time; so if
you'd get ready to summarize, I'd appreciate it.

Mr. BisHor. No, we do not, Senator. Thank you.

Because of that, Judge Greene, a respected jurist, openly casti-
gated the EEOC for its failure under Thomas to move forward in
revising admittedly unlawful regulations along the way.

Senator 1 would like to conclude by indicating that we in ADA
would also like to point out that despite the great strides that have
been made, it is sad to say that the need for affirmative action per-
sists in this Nation. A recent test by the Urban Institute on em-
ployment indicates that blacks, regardless of their backgrounds,
when all other factors are taken into consideration, fared less in
employment-securing than whites who were tested,

As an educator, as a scientist, as an activist, and also, like Judge
Thomas, as an African-American, I have witnessed the need for af-
firmative action programs, especially those for students from eco-
nomiecally disadvantaged backgrounds.

We in ADA at this point believe that the committee has no
choice but to reject Judge Thomas' nomination. His speeches and
writings; his frequent attacks on Congress, the courts and Federal
judges; his intolerance of viewpoints that differ from his; his ex-
pressed admiration for extremist causes; his apparent disdain for
the Nation's civil rights leaders; his contempt, at times, for con-
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gressional records—all bespeak an ideological extremism that ill-
suits a nominee for this court.

Equally significant, his confirmation would serve primarily to sc-
lidify a block of such extremism on the court and would ensure its
perpetuation for decades to come. The Senate would abrogate its
constitutional responsibility if it were to allow this nomination to
oceur.,

On behalf of ADA, I thank you very much.

[The prepared statement of Mr. Bishop follows:]
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TESTIMONY
of
DR. JAMES J. BISHQP
BEFORE THE
SEMATE JUDICIARY COMMITTEE
September 20, 1991

Chairman Biden, Members of the Judiciary Committee and
particularly my own Senator Metzembaum, thank vou for allowing me
to testify today on the nominaticn of Judge Clarence Thomas. I am
James Bishop. I am hers on behalf of Americans for Democratic
Action where I am privileged to serve as Chair of the National
Executive Committee.

ADA is the nation’s premier liberal, multi-isseue public policy
organization. Pounded in 1947, ADA is dedicated to promoting a
liberal agenda that is socially conscious and economically just.
During our history we have been active participants in numerocus
battles where the individual rights and liberties of Americans were
at stake. We have carefully reviewed past judicial nominations,
cpposing some, supporting others. Always, the guiding principle
in our deliberations has been that cur nation's judiéial system is
the last bulwark of individual freedom: it must protect the rights
of those least able to protect themselves against the swings of
political or ideological extremism. We have applied this principle
in our considerations of this historic nomination and in our
executive committee’s unanimous decigion to oppose Judge Thomas*
elevation to the Supreme Court.

Scores of jindividuals and organizations have testified about

their concerna regarding this nomination. ADA shares many of these
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same concerns addreszed so eloguently by groups representing women,
pecple of color, the elderly, the disabled and America‘s workers.
In my testimony today, howsver, I will confine my own remarks to
three specific considerations that ADA believea whould guide this
Compmittee's deliberations.

First, reasoned and principled discharge of the Senate's
constitutional *"advise and consent* role reguires rigorous
application of a confirmation standard that legitimately takes into
account, among other things, a nominee's ideology.

Second, and related to the first, in determining whether Judge
Thomas would faithfully and fairly discharge his duty of
constitutional gnd statutory interpretation, his entire record at
the Office of Civil Rights and the BROC -- as well as his writings
and other activities =-- not only should, but must be considered.
That record demonstrates that Judge Thomas does not satisfy the
standard for confirmation that this Committee must apply.

Finally, Judge Thomas® frequent strident and hostile public’
proncuncements regarding various civil rights and social justice
issues and programs reflect a genuine insensitivity and
indifference on his part to the plight of individuals who have not
heen as fortunate as he in their attempts to overcoms barriers of
discrimination, poverty and intolerance. There is simply no basis
for concluding, on this record, that Judge Thomas can be counted
on to champion the rights of the disadvantaged and disenfranchised,
many of whom did not even have the family or institutional support
that was sc jimportant to his development.



Standazd. The Constitution envisions that the Senate will play
& meaningful and constructive role in the confirmstion process.
Contrary to the argquments of some, the Senate's role is not limited
to assuring only that a nominee be technically qualified. Rather,
because of the federal judiciary's role in our tripartite system
of governance and the life tenure that federal judges enjoy, the
Senate's *advise and consent” function is co-equal with the
President's nominating role., The Benate is not simply a rubber
stamp but represents the people and must protect the pecple‘s
interegt. Therefore, the Senate must exercise this "advise and
consent™ rols in a manner designed to preclude an ideological
stranglehold on the Court.

The ingsulation which the Cometitution accords Supreme Court
Jugtices was designed to ensure that the Court discharge its
function without regard to the political extremism that all too
easily can prevail in the other, electad branches of government.
Similarly, the Court's preeminent rele as guarantor of the Bill of
Rights =-- those protections that safeguard individual liberties
against majority rule -~ underscores the framers' intent that the
Court not become captive to shifting poles of ideclogical
extremiem.

To ansure fidelity to this constitutional design, the Senate
cannot properly exercise its role without regard to a nominee's
ideclogical stance on significant issues of constitutional moment.

And it must be especially vigilant in performing its advise and
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consent role where, as hera, the Prasident has nominated an
individnal, primarily because of his ideoclogy, to sit on a Court
that Senator Specter and others have characterized as
*revisionist",

The Senate must not lightly discharge its "advise and conssnt”
function simply because of this nominea's apparent confirmation
conversion. Good preparation, advice of others, and a demeanor
that is adopted for a hearing are not encugh. Bis writings and
actione--before he knew a judicial appointment was in the wings—-
provide a far more reliable basia on which the Senate must judge
his fitness to serve on the Court.

At the outset of the=e hearings, a majority of the members of
this Committee expressed sericus concerns about Judge Thomas.
Those doubts appear still to exjist. In fact, several members have
referred to Judge Thomas as an enigma. Doubts as serions as theae
must be resolved in favor of the interests and needs of the entire
country, not simply those of the nominee or the Executive Branch.

The Senate has an obligation pot to confirm & nominee if it is

not fully satjsfied that that individual belongs on the Supreme
Court.

In this reqard, an essential part of your consideration must
be the evaluation of Judge Thomas by his peers at the American Bar
Resociation. Their *qualified" rating represents an unacceptable
low in the standards one ghould expect in a candidate for the
nation's highest court, Wo current U.5. Supreme Court Justice has

ever gotten a single "“not qualified” vote let alone the two that

4
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Judge Thomas rxeceived. In fact, no current Juatice has failed to
get at least a majority of "bighly gualified* ratings from ABA
evaluation committee members. The weakneaz of the ABA endorsement

must carry considerable weight in your consideration.

honas ond During  Big BEO( ghiure Mug
Considered in Meaguring His Fitness for the Coyrt. Throughout his
five days of testimony, Judge Thomas steadfastly attempted to run’
away from the public record he created during his tenure as EEOC
Chair. Repeatedly, he contended that many of his more pointed and
abhorrent public pronouncements were "throw-away™ lines, comments
designed to invite debate, or were merely the philosophic musings
of a policy-maker. He asked the Committee to excuae and ignore
this record on the ground that when he created it, he was a member
of the executive branch, and he contended that these strident and
categorical ideclogical pronouncements have not followed him into
the judicial arena.

The Committee should reject Judge Thomas'® sweeping reguest
that he start with a clean slate for twe reasons. First, it
invites an essentially standardlese review of his fitneas to
recejive life tenure on the nation's highest and mozt important
court. KNever has 2 Supreme Court nominee asked the Senate and the
American people to overlook so smch. Supreme Court nominees come
bhefore this Committee with long, often distinquished public
racords, created in a variety of forums, It is precisely those
records that the Conmittes must look to in determining a nomines's
fitness for the Court. For Judge Thomas and his avpporters to
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suggest that a lesaer standard applies to him would make a mockery
of the confirmaticn process. But even were Judge Thomas correct
in contending that his record should be ignored, the remalning
"record” on which he then can be judged is simply too slim to
permit hiz confirmation.

Second, Judge Thomasz® efforts to nullify of hie past public
statements ignores the fact that, in his reole as BEOC Chair, he was
not & mere policy-maker. He was, first and foremost, the naticn’'a
chief civil rights law enforcement officer, sworn to uphold and
enforce the host ¢f anti-discrimination lawa the EEOC administers.
Both the Supreme Court and Congress have recognized that
eradication of discrimination is the highest national priority;
both have recognized the EEOC as the preeminent federal authority
in securing this national objective.

But, Judge Thomas was not merely a law enforcement officer.
In his capacity as Commissioner and BEOC Chair, he was also a
guasi-jndicial official. Indeed, while he was Chair, the EEOC~
consistently and successfully argued in a number of lawsuita that
the EBOC is a guasi-judicial agency and, as such, its proceedings
are entitled to various of tha common law protections that preavail
in judicial actions.

Ax a law enforcement official apd quasi-judicial officer,
Judge Thomas engaged in a number of actions of guestionable
propriety, which certainly raise questions regarding his
suitability for the Supreme Court.

Judge Thomas improperly expressed opinions on matters that
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were pending or likely to arise before the Cosmission for
conaideration. Indeed, his willinaness to do go there is in maxked
contrast to his rese in thes 8.

For example, early in his tenure as BEOC Chair, Judge Thomas
publicly criticized a pending major systemic Title VII lawsuit that
the EEOC was then litigating against Sears Roebuck and Co. In his
comments, he disparaged REOC's reliance on statistical evidence to
prove its claims, deapite the Supreme Court's repeated adwonition
that such evidence is relevant, probative and, in some cases,
decisive. So damaging were his remarks to the agency's litigaticen
that the defense lawyers attempted (albelt unsuccessfully) to
compel his testimony at trial.

Later, in 1986, Judge Thomas wae a keynote presenter at a
labor law seminar sponsored by a private law firm representing
Xerox Coxporation in an age discrimination suit then pending before
the Commission. Though that action involved private plaintiffs,
the BROC was simultaneously investigating a parallel classwide
charge based on essentially the same conduct that gave rise to the
private suit. During this speech, Judge Thomas discussed --
apparently at defense counsel's express request =-- whether the
digparate impact theory applies to <claims under the Bage
Discrimination in Employment Act. Despite unanimous favorable
precedent in the courts of appeals and the EBOC's own regulations
endoreing application of the theory to ADEA claims, Judge Thomas
ventured. his opinion that the theory dges not apply to age

discrimination cases. Significantly, that statement was not only

BRE_T"TTY M oty -,
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at odds with the BEOC's own published position in its regulations
and its earlier litigation, but it alsc prejudged an issue that,
in fact, came before the Commission a scant year later, when staff
recommended suit against Xerox. The Commission rejected the staff
recommendation. The Supreme Court is likely to revisit the
disparate impact issue -- which applies to Title VII as well as the
ADER -~ and the role of statistical data in litigation.

On at least three occasions during his Department of Bducation
and EEOC tenure, federal district judges took Judge Thomas to task
for his failure to discharge his duties consistent with the
requirements imposed by law. 1In 1982, in the ongoing Adaps v, Bell
Title VI proceedings, Judge Thomas candidly admitted that, as head
of the Bducation Department‘'s Office of Civil Righta (OCR), he was
violating the Court's order regarding processing of civil rights
cases. Based in part on these admiesione, the Adams judge found
OCR in violacion of the court's order in many important respects.

One year later, after his appointment as BEOC Chair, Judge
Thomas was again the object of criticism by a federal judgs, 1In
Quinn v, Themas, the court strock dewn the attempted cross-country
transfer of a longtime EBOC manager who had been critical of
Thomas. The judge found Thomas' action arkitrary, capriciocus and
unlawful and concluded it had been taken as punishment for the
employea‘s sxercise of his Piret Amendment rights.

Finally, in 19€7, Judge Harold Greens, a well respected jurist
on the District Court for the District of Columbia, openly
castigated the BEOC for its failure, under Thomas, to move forward
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in revising admittedly unlawful ADEA regulations that permitted age
diserimination in the accrual of pensien banefits, Openly
expressing his skepticism of the EBOC's candor in its professed
commitment to move forward, Judge Greene characterized the agency's
conduct as "at best slothful, at worst deceptive to the public ...*
He went on to note that, "[T]here are not likely to be many cases
in which an agency conclude[s] again and again over a long period
of time ... that its published interpretaticn ... 1a wrong, yet ...
conaistently fail(s), on one pretext or another, to rectify the
error." {AARP v. EEOC, 43 FEP Cases 120, 12B.)

Judge Thomas frequently and repeatedly expressed his disdain
of Congress, and, in particular, its exercise of its oversight
mandate both in his speeches and as Chair of the EEOC. In a speech
delivered at Creighton University, Judge Thomae referred to the GAC
as the *"lapdog of Congress." RAs became clear, however, intense
scrutiny of Judge Thomas' BROC administration was essential.
Repeatedly, Congress found he was attempting to effect major policy
changes at the EEOC, often simply by refusing to enforce statutory
provisiona with which he did not personally agree; or by
prohibiting staff from securing remedies traditionally available
under Title VII; or by illegally disciplining employees who had the
temerity publicly to criticize him and the direction in which he
sought to move the agency.

The record of EBCC oversight also reflects a lack of
forthrightness on Judge Thomas' part, as when, for example, he

fajiled to provide in a timely manner to the Senate Special
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Committee on Aging adequate and accurate data on the mimbers of
ADEA charges in which the statutes of limitations had expired
without the EEQC's having acted to protect the rights of
complainants. Moreover, on several occasions, Congress was
required to enact legislation to override the refusal of then-Chair
Thomas to carry out Congressional intent in enforcing antie
discrimination measures.

It bears remembering that, during his EROC tenure, Judge
Thomas' response to the legitimate concernms raised by Congress
regarding his stewardship of the BEOC was to castigate legislators
as "run amok" majorities. And it bhears streasing that the
contemptuous attitude Judge Thomas bore toward the Congress while
at the BEOC could well affect his deliberation on guestions of
statutory intent and the scope of Congressional power if he is
elevated to the Supreme Court.

In thie regard, the Committee mmst not forget that the Supreme
Court interprets statutes as frequently, or perhaps even more
often, than it addresses constitutional questions. The
Constitution is not self-executing., 1Its promise often becomes a
reality only when Congress legislates and the Court accords a2 broad
scope to these snactmenta. This ia especlally true in the area of
eivil rights, with the Civil Rights Act of 1964 serving as the
single most important wvwehicle through which the Constitution's
equal protection guarantees have been advanced. Judge Thomas'
tenure at the EEQC, where he was responsible for enforcing the

cornerstone of that Act as well as numercus other anti-

10
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diseriminatjion measures, is thus the oply gauge this Committee has
to measure his fidelity to Conetitution and the laws implementing
it. BAs such, the Committee simply cannot ignore this record, but

instesd must conclude, based on it, that this nomination should be

rejected.
Confirmation of dge Thomag Wi nfe patequard o Advancs
Individyal Rights and Freedoms. As many witnesses forcefully have

recounted, Judge Thomas has expressed frequently views that raise
genuine doubt about his capacity for sensitivity, objectivity and
compassion, and the degree to which he would bring those instincte
to bear in resolving difficult questions of constituntional and
atatutory interpretation. I will) not belabor the many areas that
are of grave concern to ADA members. But we would be remiss were
we not to state publiely our prefound misgivinga about the position
Judge Thomas has etaked out on the issue of affirmative action.
Moreover, we believe that Judge Thomas' antipathy to affirmative
action reflects more than simply an oppoalng viewpoint on a
difficult guestion about which reasonable people can -- and do -~
disagree.

ks an aside, let me say that I -- like Judge Thomas and, I
suspect, all of us -- have been shaped by my cwn experiences. I,
toa, am an Afrjcan American who grew np in the segregated South
and suffered the anger, shame and sense of powerlessness of seeing
my parsnts deniqgrated. However, the sum total of my experience
and, more importantly, of others less fortunate than I in

overcoming this history of oppression, has led me to positions
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diametrically opposed to those Judge Thomas has espoused.

Affirmative action programs have been an underpinming of ocur
flawed society's attempts to correct its shameful history of
discrimination against racial minorities amd women. The simple
truth is, without affirmative action, many of us, including Judge
Thomas, would not be whers we are today. That is nmot to say that
our qualifications are not comparable to thoae of white co-workers,
or that we received unwarranted preferential treatment. It is
simply to acknowledge a stark reality: to overcome centuries of
discrimination and oppression requires, in many instances, not only
that institutions stop discriminating; it requires, as well, that
they take affirmative measures to assure inclusivaeness where
exclusion was previcusly the norm.

Sadly, despite great strides, the need for affirmative action
peraists. Only last year, for example, the Urban Institute
undertock a major employment discrimination “testing” project,
designed tc determine whether ipdividual employers treated
similarly situated African American and white job applicants the
same or differently in the hiring process. In a significant
percentage of cases, the stady found that, even after carefully
contrelling for all legitimate factors (e.g., experience and
aducation), African American candidates fared less well than their
white counterparts. Just this year, the Older Women's League found
that, despite twenty-five years of anti-discrimination efforts
dasigned to opsn job and educational opportunities for women and
to end pay discrimination, the workforce patterns and experiences

12
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of the vast majority of younger women are virtually ildentical to
those of their older counterparts. Clearly, the need for
affirmative action in employment has not vanished.

As an educator, scientist and activist, 1 have personally
witnessed the need for affirmative action programs, including one
with which I am intimately involved. That program is designed to
attract sconomically disadvantaged, minority and other undexr-
represented youth to higher education. Daily, I see the need for
such outreach and "apecial” programs. Dally, I see that -- despite
Brown v. Board of Bducation (whose reasoning Thomas has criticized)
and its progeny (which Judge Thomas rejects} -- minority students
in this country are still all toco often the victims of inferior
educational opportunitiea. Dally, I see that they suffer economic
hardship that is rooted in past and present discriminatory
practices. Daily, I must recognize how far we have come but,
unfortunately, how far we still have to go.

Judge Thomas has recently indicated that he sees a need for
affirmative action in edocation and that such programs are
appropriate. But, unlike Judge Thomas, I mee no principled
distinction between the propriety or need for affirmative action
in education and its appropriateness in the employment context.
Indeed, for many of Judge Thomas' immediate peers who grew up in
Pin Point or other southern communities or, for that matter, in
much of the nation, theirs was a history of segregated, and often
inadequate, public education. Recognition of the ongeing effects

of such educational deprivations was one of the reasons the Burger

13



482

Supreme Court, held, in Griggs v. Duke Power Cg. (ancther decision
Judge Thomas eschews), that Title VII bans employment practices
that have an arbitrarily exclusionary effect on minorities and
women .

As former Juatice Powell later noted for a unanimous Court,
in McDonpell Doudglas v, Green, “Griggs was rightly concerned that
childhood deficiencies in the education and background of minority
citizens, resulting from forces bayond their control, not be
allowed to work & cumlative and invidjious burden on such cltizens
for the remainder of their lives.” Judge Thomas' recent conversion
to or acceptance of & belief in affirmative action in education -
- under pressure from Senator Specter -- simply does not go far
enough in recognizing the need for affirmative action in other
arenas as well, to remedy this long history of exclusion and
deprivation.

Unlike Judge Thomas, I and the Americans of Democratic Action
deeply believe that withont Brown, withont its progeny, and without
other affirmative action programs, minorities and women in this
nation would ba the victims of even greater discrimination than

that with which they still contend today.

* & k & &

As I have already stated, we have carefully reviewed Judge
Thomas' record. We have also listened attentively to his testimony
before this Committee. Candidly, Judge Thomas' teatimony raices
even more concerns for us now than we had at the time of our

initial unanimous vote to oppose him. His eagerness to distance
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himself from his past rhetoric and actions on issues of crucial
concern to all Americans leaves many of us deeply troubled and
uncertain about his judicial philoscphy and temperament.

Among of the gquestions this Committee must anawer before
coming to a conclusion is which Clarence Thomaa it is being aaked
to confirm? Is it the Clarence Thomas who acidressed the Cato
Inetitute and the Heritage Foundatjon and presided over the EEOC?
Or is it the Clarence Thomas who last week seemed to recapt many
of his past atatements, striking most observers as being
conaiderably more moderate?

Particularly troubling is Judge Thomas' attempt to make a
virtue of his backtracking, revisionism and lack of candor by
saying, *"When one becomes a member of the Judiciary, it is
important for one to stop aceumulating persenal viewpointa." The
real Clarence Thomas =eems far more likely to be the one who
forthrightly stated in a 1984 apeech at his alma mater, Holy Cross
College, "I do have opinions on virtually all issuves."

To those who say that Judge Thomas' background demonstrates
the real possibility for growth and compassion, we submit that the
beat teat ia to understand the direction of his growth during his
adult life, i.e., the last decade and partienlarly his articles,
speeches, writings and other actions during his second term with
EEOC.

#Measured against this standard, we believe that the Committee
has no choice but to reject Judge Thomas' nomination. The

Committes has rightly subjected Judge Thomas® entire public record
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to intense scrutiny. And that record -- Judge Themas® numercus
speaches and writinge; his frequent virulent attacks on Congrass,
the courts and federal judges; his intolerance of viewpointe that
differ from his; his expressed admiration for extremist causes and
their proponents; his apparent disdain for the nation's civil
righte leaders; and his seeming contempt for those not as fortunate
as he in overcoming the barriers of his childhood -- all bespeak
an ideological extremism that i1l suits a nominee for ths Supreme
Court. Equally significant, his confirmation would serve primarily
to solidify a block of such extremism on the Court and assure its
perpetuation for decades to come. The Senate would be abrogating
the exercise of ite advise and consent function were it to allow

this to occur.

For identification purposes only, James Eishop is Special Assistant
to the Provost at the Ohio State University.
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The CHAIRMAN. Thank you very much, Doctor.
Mr. Moffit.

STATEMENT OF WILLIAM B. MOFFITT

Mr. MoFrFITT. Senator Biden, I am here today representing the
National Association of Criminal Defense Lawyers. We have sub-
mitt;a&l a report and ask that that report be made a part of the
record.

The CHAalRMAN. The entire report will be placed in the record.

Mr. MorFITT. Senator, we are the people who day-by-day live in
the courtrooms of this country. It is the goal of our profession to
see that the lofty notions of natural law and constitutional rights
and duties are applied at the lowest level of our judicial process.

For us, liberty is not an abstraction; it is at issue every time a
criminal lawyer, along with a client, steps before the bar of the
court. Perhaps more importantly in this era of an expanded death
penalty, we are confronted with situations where the life of the
client is at issue before the court.

Today, hopefully, I speak not only for the attorneys who work in
the vineyards of justice but for our clients, those who are accused
of crime, who are presumed innocent, who seek merely the justice
that the Constitution guarantees, and who are seldom, if ever,
heard in these corridors.

It is not easy today to practice criminal law. The conventional
wisdom is that society has been t00 lenient, and thus the process by
which we adjudicate guilt and innocence has been radically altered
in the past 10 years, resulting in a stream of convictions and incar-
ceration unprecedented in our history.

This is particularly true when we consider the plight of young
African-American males, one-quarter of whom between the ages of
19 and 27 are incarcerated or under some form of court-ordered su-
pervigion.

Recent studies indicate that young African-Americans are being
incarcerated at rates hifl};er than their South African counterparts.

Despite these astounding statistics with regard to the rate of in-
carceration, the assauilt on judicial precedent which forms the basis
of our criminal jurisprudence continues. Such well-established
precedent as Miranda and Boyd are presently under attack. Last
term, in what can only be called the end-of-the-term massacre,
criminal precedent wag cast aside like derelicts floating on the sea
of the law. Stare decisis was redefined, and any 5to-4 Supreme
Court decigion was held to be of questionable validity. Coerced con-
fessions can now be introduced and convictions sustained on the
basis of harmless error.

Against this backdrop, Senator, we are treated on the evening
news to the brutal beating of Rodney King and other citizens ac-
cused of crime by the forces of authority.

_At this crucial moment in the history of our country, the one in-
dividual on the Supreme Court who knew what it meant to repre-
sent a citizen accused of a crime, or a citizen denied franchise, or a
citizen despised by the community because of his color or political
belief, has removed himself from the field of battle and retired io a
much-deserved rest.
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It is in this context that the nomination of Clarence Thomas
must be viewed. Simply put, Senator, when the door to the confer-
ence room at the Supreme Court is closed, what does Clarence
Thomas bring to the table? Most, if not all, of the justices currently
on the court bring to the conference room their well-developed
theories of constitutional law. What will this man—who has stated
that he has no fixed constitutional concepts, who has repudiated
many of his prior statements and writings—do when confronted
with the strongly held consitutional views of other justices? Will
the color of his egkin and the deprivation of his youth be sufficient
to withstand such a challenge?

His supporters say yes. His testimony says “Trust me.” Where
constitutional rights and fundamental liberties are at stake, the
risks are simply too great to trust him.

And what of his legal experience? Where will he reach beyond
the color of his skin and the ::ﬂﬁvaﬁon of his early life to develop
a congtitutional vision that will compete with those of the other
justices—a man who can name only two Supreme Court decisions
of the last 20 years which he considers important; a man who has
never discussed Hoe v. Wade, a decision, incidentally, which he con-
siders important; and a man who dismisses his own public remarks
as the musings of an amateur political scientist?

Ag practicing lawyers who represent living human beings, we do
not seek an advocate for the court. We seek a person who simply
understand what it is to represent the poor, the deprived, and the
despised, and to walk into an American courtroom gquestioning
whether the process will treat your client fairly. The many days of
hearings before this committee have failed to establish that under-
standing in this nominee. The hearings have left more questions
than answers, and certai nothing other than his race has sur-
faced to indicate the type of understanding and the depth of experi-
ence that commends one to a seat on the Supreme Court. Clarence
Thomas is simply not the man for this time.

Finally, sir, I ask you to use the criteria that Clarence Thomas
urges to be used in evaluating others for emtployment. Under that

criteria, the race and economic background of the applicant are not
by themselves sufficient to ify the person for the job. This com-
mittee is entitled to judge ce Thomas by his own criteria. We

believe that if so judged, he cannot be confirmed.
(The prepared statement of Mr. Moffitt follows:)
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HATIONAL ASSOCIATION OF CRIMINAL DEFENSE LANYERRS

Report on the Womination of Judge Clarence Thopas
Lo Become an Asgociate Justice of the
Subrens Court of the Unjted Statas

On July 1, 1991, President George Bush nominatad Clarance
Thomas, a Judye of the United States Court of Appeals for the
District of Columbia Circuit, to £ill the vacancy on the Supreme
Court of the United Statea created by the resignation of Asssci-
ate Justice Thurgood Marshall. The NACDL opposes the nomination
of Judge Thomas to sarve on the Suprems Court.

1. ¥hy NACDL Cannot Support the Homination of Judge Clax-~
Cartainly, WACDL canpnot

affirmatively endorss this nominatjon. While Judge Theomas
appears to have the intsllect, temperament and legal ability to
serve on the High Court, he has not clearly demonstrated a
. professional commitment to the ideals of individual liberty and
justice for which the Association stands, particularly with
respect to the rights of tha criminally accused. Since becoming
a lawyer, Judge Thomas has apparently hever representad a private
individual, much les® an accused criminal. HNor has ha otharwisa
shown particular concern for enforcing the rights of the individ-
ual against asserticons of state power. It is not nearly spnough
that his appointment would help somawhat to restors the loss of
critical diversity of perscnal background and life experiencs
ancng Members of the Court occasioned by the resignation of
Justice Marshall.

Excapt for two years as an in-house attorney for the Mon-
santo chemical company, Judga Thomas has always chosen to work
for the state or fedaral government; his earliest respoensibili-
ties with the office of the Miszouri Attornay General upon
graduating from Yale Law Schoal in 1%74 involved arguing criminal
appeals for the atata. (To our knowledge, he has never aithar
tried & case or presided over a trial as a judge.) A= discussed
in the reports of leading civil rights groups, his tenure as
Chair of the EECC ralises serisus questions about his devotion to
the law and lega) procass, aspecially as regards the systam of
checks and balances among the three branches of the fadaral
govarnment. Judge Clarence Thomas doas not merit an affirmative
andorseanent frow the NACDL.

v v - A0S Qi o pgag TN The
NACDL opposes the nomination of Judge Clarenca Thoaas to bacoma
an Associats Justice of the Suprema Court for thres reasonsa:
1ack of conmitment to cartain basic but threatened principles cof
criminal justice, a dubicus sense of judicial sthics, and adher-
ance to an unusual and dangerously ill-defined jurisprudential
philosophy.

a. Lack of Compitment to Boual Juatice and Dus Process,
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The first reason that NACDL sheould oppose Judge Thomas's nomina-
tion ls that he has not demonstrated a commitment to certain
basic principlas of equal justice and due process for which this
Aszaccjation stands. HNot the least of these is the Constitution-
ally-mandated role of the defense attorney in ensuring fairness
in criminal cases. Nor is it certaln that he accepts the axclu-
sionary rule as a necassary means of enforcing of Fourth, Fifth
and sixth Amendmant rights, or that ha vould demand the most
scrupulous fairness in the administration of capital punishment
if the dsath penalty is not to ba abolishad (as NACDL would
prefar}. {If Judge Thowmas opposes the death penalty, as does his
mentor Senator Danforth, or balisves in strict limits gn its
application, he has nevar said eo publicly.) Finally, we doc not
know whather he gupports the vital role of the tfedaral courts,
exarcising their constitutionally-mandatad bhabeas corpus power,
to raview the fundamental fairness of criminal judgments that
have baan upheld in state court.

Judge Thomas has had little or nothing to say publicly about
any of these most critical iszsues, nor are we aware of any
privataly-expreasaed opinichs. His views on other civil rights
and civil liberties questions, while not directly applicable in
the context of defandants'’ rights, may provide some guidance. In
additicn, his suppert for the sxsrcise of sxecutive power and
disdain for that of Congress and the judiciary, as noted below,
strongly suggest that he would take unzatisfactory pesiticns on
thase issues. Because his viaus are not known with certainty,
howavar, NACDL urges the Sanate to inquire cleasly during the
confirmation process into Judge Thomas's views on basic princi-
plea of acual justice and due process, as they pertain to the
rights of the accusad.

b. Lack of Ethical Sepsjtivity as a Judge. Attorneys
who have argued criminal appeals befors Judge Thomas find him to
be intelligent, courtacus, attentive and well-prepared cn tha
baench. Wa do net fault him on any of these grounds. Neverthe-
lasa, his fatlure to recuss himself whan his impartiality could
reasonably be questicned does rajse a sarioux cencern about hi=z
ethical judgment and ability to separate parsconal bias from
official judicial responsibility.

Most troubling is Judge Thoamas's record on the Oliver North
case. Judge Thomas publicly praised Col. North in ssveral 1987
and 1989 speschas and in & 1989 article. One speach lauded North
for having done "a nost effective job of exposing congressional
irrespensibility.® Raemaris at Wake Forest Univ., April 18, 1938,
at 21 (referring to him familiarly as "0llie North®)}, Neverthe-
lass, despite holding strong parsonal views in support of this
defandant, Judge Thomas did not disqualify himself from voting on
North's appeal. Specifically, Judge Thomas participatad in the
vote to deny rehearing jn bang in Onited Stateg v. Nopth, 520
F.2d 2940, 959 (1390}, the decision which overturned NHorth's

F
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convietions for endgavoring to obstruct Congress (and other
charges). Since by his own public admissicn Judge Thomas had an
extrajudicial kias in favor of a party, it is beyond peradvanture
that he should not have votaed in the Oliver North case. Two
othar members of the D.C. Cireuit (Judges Mikva and Edwards)
declined for reasons of their own to participats in that votas,

Alsc of concern to the committes ls Judge Thomas's failure
to recusa himgelf in
913 F.2d 958 (D.C.Cir. 1990). In that cass, he wrota the apinion
overturning a large damage award against a company owned by
members of Danforth family, and of which his close friend and
nentor, Senacor Danforth, 1s an heir. Again, it seamz apparent
that Judge Thomas's impartiality in that situation could reason-
ably be questioned, requiring him to disqualify himself.

W " Like Robert Bork
before hxm, Judge Thomas has an unusual Jurisprudential viaw of
the Conatitution, but it is not Bork's “originalist," pro-govern—
nent, anti-libertarian view., Thomas has consistently endorsed a
*natural rights" thaory of ths Constitution, suggesting that the
constitution should he interpreted according te an axtra-laegal
standard of right and wreng that humans can deducs from a study
of *human nature,” revealing the "laws <f Nature a&nd of Nature's
Gad." Judge Thomas statas that the "revolutionary meaning" of
hmarica is the baging of its government "on a universal truth,
the truth of human sguality." 30 Howard L.J. 6%1, 697 (1%87}.
HACDL reccgnizes that this philosophy waz indeed shared by those
who signaed the Declaration of Independence and by many whe framed
tha Constitution as well. It was invoked by some of the aboli-
tionista, such as Prederick Douglass, who argued that nothing in
