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APPENDIX

GEOFFREY C. HAZARD, JR.
STERLING MROFESSOR OF LA™
YALE LAW SCHOOL
t17 WALL STRERT
NEW HAVEN, CONNECTECUT o330

TRLEFHONE: (a03) 432-4578
BAX: (203) 433-2808

July 37, i

Honarabla C. Boyden Gray
Counssl to the President
The ¥Yhits Houss
Washington, D.C.

Dear Mr. Gray:

I Thie Te t9o your request for my opinian concernlng th
sthical aty of eonduct by Judge Clarencs rnuu in oitunq
TN £ of pansl of tha Court-af m-nl for the District
of col.\nbu in the case of
cd., 913 7.3d #58 (D.C. Cir. 1890},

. It is my opinien that there was no rie ontho
of Judge Thomss in this satter and, indeed W'& t{
inapprepriats for him te disguality

The Alng cese inwolved an aotion Alpe dapages and
mjunetien undar the Lanham Act, and Ihgmtmuh by Ralston

Intencelon & mu'mm et uu. Suture fa108

on "

nmrtutu.::l a6 & daneges avard in faver of Alpoe. On appsal
sward vas revarsed. ipstad a8 one

%muwmmmllnlmg““wmtu

bas bean mada that Judge Theaas sbould have
awuz'z'"ms from the case. The arqument -umnm this
tien Li» that: (1) Ralston vu

mﬁattu froa the reversal of the Mt:!uu rtl 3

ﬂ

:3 gos ‘::ntoﬂh und hia tuélw substanti m
loyed in mm m'l otfices nemnuuum
Thomas's carser, and tanforth vas etrongly m«ﬁu of
mv t u the Court of m‘
s now gupportiva af Judge u-uuun to

momuuuuunnuu.mmmm
t.l+ml ionahip betwean Judes Thomas and Senator Denforth are as
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follows:

Judge Themas worked for Senator Danferth from 1974 to 1977,
whan the Senator was Attornsy Gensral of the State of Migsourdi.
Aftear & two year interval, during vhich he worked Lln the Mensants
Corperate Counssl's office, he than want baek te werk for Ssnatoer
Canforth as & lagislative aseistant in Ris Senate office from
1979 ta 1981. Sanater Danforth has atrengly endersed Judge
Thomas for sll the fedursl positions he has held. Xe played a
Appesls, eid has done so sg8in in She Procesdinge sn Juave
Appeals, as sa agein in on Judge
Thomas's nominaticn to be an Associste Justics.

Ssnater Danforth has told your office that be had no
garsonal invelvament in the case at lssus. Indeed, he knsv
notlting sbeut the cass and never discusmsed it with Judge Thomas.
He, hie wife, and Als children have signiticant holdings in
Raleton Purina, but callectively thg.ue\mt to substantislly
lasa than 1% of the total stock in congany .

No regquast wvas made by either party to the case that Judge
Thomas diequalify himself. Tha lawyar for Alpo has stated that
e vhs Avare of Judge Thomas's friendehip with Sepator Denforth
but wade ne request for disgqualificeation beceuss e consldersd
the connections insignificant.

: ¥hethey Judge Thomas was reguirsd to e disqualified is
deternined by 28 U.6.C. (458. Baction 485 defines s number of
specific relationshipe that regquirs diaqualification and slse has
u genaral provisien cencern disqualificatien. The yuperal
provision, vhich is (438(a), is intarpretad in the context of the
ific relationshipe that are 2afined in othar o0,
ass othar subgections, for axampld, re disgualification
vhare the judge wes rcvl.ml.y invelved ouss vhile a
lawyer ( ion (B)(2))7 ox wvas involved while in o governmsnt
pesition (subsectien (b)(3)})/ or wvhars the judgs "individuaily or
ap & flduciary, or his spouss or minor ehild residing in his
bousshold, has & finanalal intsrest in tha subject mattsr..."
-}
sect

Bubseckion (b){4)}. Judge Thomas hed nons thess
: m.ouua:. umelmum.

} 4
that the speoific sub lons of {485 o
uige from sarving in & case in vhieh & former lav
A8 Mvecata, or [ Y
judge, or in s case
a judge m“'ﬂémﬂmgiﬁ‘""
' ua'r‘
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business and political officials, and civio lasders. 1If
relationships arising fros this experience and acquaintance ware
the basis for dimqualificatien, tha effects on the federsl
judiciary would d very sdverse. BEither judges could not serve
in many cuses invelving the govarnment, political lesuss, or
business controvarsies, ot appeintmente as federal judge wvould
have to be limited to pecple with narrow lagai backgrounds. It
has besn the carefully conesideced judgment oyr counery for
ysars that neither of thess conssquences is desiruble.

1t is against this background that tha general provisien of
{459 ie intarprated. This 18 (458(w), which provides:

Any lutl.en. udge, oF nt.l-tuto of the United Ztates
akall di 1ify himeelf In ln!.pnuuiu in which his
impartiality aight cessonably be questionad, -

In ny opinien, tha fast that Jusge Thomas had a prefessional
relationship vwith Sanstor Danforth, and personal friendship with
the Sanator based on that relationship, and that Senator Danforth
and his fapily ovned substantial steck in Ralstom, is net &
g:utioﬂaip such that Judge Thomas's impsrtislity in the Alpo
: »ight reasconably be questionsd. The amount ived in the
cane; m'h hm rad ““ sombona’'s 1 m, is
smill for s national m!nn- corporation a8 Ralston. The
aftact of the litigation on Relston one way or the othar would
bave basn minsr, The eoffect on Senator Danforth's fimancial
sitdation would have besn ninuscula 1f i€ osuld ha aessursd at
all. Theres is ne coruwmotien betwsan Ralston snd the relstionship
betysen Sanater Danferth and Judge Themas.

I am of the firm opinion that thare was ne Desis on which
i:ﬂn Theaas should have disgualified himself. Indesd, thers was
Dasis on vhish he shoulé Nave considered the possibility of

d itication s sarisus alterndtive. Wen i not

isqual
::1“ for & d.mb:.Wh:. m Judgs has “:l ‘:hngluan

int inte disqualifi Y that some
mau 1atar be aritieal. In the ien gsnam in
¥ “.‘:unau.ua‘ Judge Thonas 1y met his
. F] /
cu:::7 . Nazard, Jv.

deuing
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Honald 1. Rutunds UMIVEASITY OF ILLINGHS
" ruf alege of Law
;ﬁ: 47653 U1 LAW UD W ";E:BW”
ot 1) i) Crampiin LT ol
-1 S
July 28, 1991

. Buyden Gray, Esq.

Counssl to the Pregident

The White House

1800 Pennuylvania Ave., N.W.
Washington, D.C. 20500

Osar Mr. Gray:

You have avked my uvpinivn regarding the propristy of Judge
Clarence Thomav's participation in Alpo Petfoods, Inc. v. Raluton
Puring Co., 913 F.2d 958 10.C. Cir. 1990), & unanimous opinion
wuthored by Judge Thomu snd juined by Judges Bdwards and
Santelle. The Natlon Institute, & not-for-profit o zation, has said
that Judge Thumas shoukl have removed himaelf that cape
becauss of Ralston Purine's connection to Senator John Danfurth and
hiy family, and Judge Thumas's connection to Senator Danfrth. The
Natlon Inatitute’s Supreme Court Wakch isgued & repoct vigiming that
“Judge Thumas clesrly shuwed Nagrant disregard for common sense
and lugally wncoded stamdards of judicle) conduct.”

The Festual Background. You have explained W mie that the
facts, as your offios haa yutablished them, are u fillows. Judge
Thomas worked dbor Svnator Danfiuth from 1974 to 1977, when the
Seoator was Attorney Qunersl of the State of Missouri. From 1977 to
1879 Judge Thomes worked in tha Monsanty Corporsts Counel's
vifice, then he went back to work for Sunator Danfurth as o
leggiviative assistant in bis Senate Office from L1979 to 1981, Senator
Danforth bas sivongly sndorsed J Thomas for all the fuderal
puvitions chat be has heid, and the tur playsd a leading role in
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2
Judge Thumas’ confirmation for the Court of Appesls.!

Senatee Danforth has told yuur wifice thes he had no persunal
involvement in the Alpo Peifienty decision, koew nothing about it, and
never discudsed It with Judge Thomas. Neither the Senatur nor
anyone in his family was a party to thy Alpo Peifood's case, but
Senator Danforth, his wife, and his childven have significant huldings in
Ralstun Purina (which was & party). The Senator and his family
collectively nwn an amount of stock that amounts to substantinlly less
than 1% of thy total stock +f Ralston Pyrina.

Whaa this case was asvigned & Judge Thomas, oo party made &
requust that he rucuse or Jivqualify himsel” The lawyer fur Alpe has
nuw stated publicly that w was aware, at the time the cose was
asaigned to Judge Thomas, of the relationship betwean Judge Thomus
and Senator Danforth, but the Alpy [awyer made no request bor
disquaiification because hu considered the connections insignificant. He
cantinuey to hold this view. This lawyer hes made this statement aven
thuugh he ubviously nuw knuws how Judge Thomas ruled in the Alpe
Prifoods case,

In Alpo Peifoods Judys Thumae, for a unasimous court, afirmed
the trisl court decision finding that bath Alpo and Ralatun Purina
violmted ¥ 438} of the I.nytum Act, and that sach is eotitled t an
award of actunl damagwi.” Judge Thomas acceptad the (actual
conclusions of the trial court end ruled that Alpo had satisfactorily
carrind its bueden of njnuf un vnch slament of its falw advertising
claim syuinst Raliton.” Huwever, the surt overruiad the trial court’s
decision t» award to Alpe $10.4 milllon {which represented Ralstun’s
profits) becuuse Alpo did nut show willhal, bad-faith conduct, as
pravious caselaw raquires. The court than seat the cesw dack to the
trial court s that it could determine what Alpo's actusl damages wure,

1 Senatar Danforth has alee atrongly supported Judge Thomas
in the procesdings and actlvitles that have bagun as & tesult of
Judge Thomss's nomination to be an Assoolste Justies. That support
has, of courss, oaourced after the 1490 w decleion, lor

(]

Judge Thomaa was not aominsted uatil & wetka ago.

7 alpe did not appesl the trlal oourt's ruling that it
advartising of Alpo Pu vas "false, satarial, and simed at

Ralston.® 913 P.2d at 941,
¥ 911 p.24 at 968,
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and award anly chat amount to alpe.”! The court slso teversed the
district court’s decision ta award attorneys’ faes to Alpo hucauss the
triai court did not fnd “exceptional * circumastances as the feders)
statuts requires. And the court ordervd the trial court w modify the
prohibitury injunction agaioit Ralstn becauss It was so broad in
mr.ru:ting spewch that it raised firet amendmunt prive restraint
concwrne.” The attorney for Alpo has bean quoted sa muting that

Alpo could end up collw:ting & larger sward from Ralston in light of the
furmuls that Judge Thomas and the appallats court yrdwed the trial
Judge to Rallow, .

You have asked my opinjun as t whather, oo the facts ss
duscriled, Judge Thomas' fallure to disqualify himsulf was improper.

The Fudoral Btatute. The fedural statute that governs this
situstion is 38 U.8.C. ¥ 4586. Subsection (b) of this yection lists various
circurnatances thet requice a judge to disqualify himself or hersel, Por
wkdmple, |f Judge Thomas or hie spouss or his mioor child residing in
hiu houss vwned svea one shace of Alps or Rabitun stock, he would
have had to disqualilfy himslf. § 455bX6) & (NG, No party could
waive thiv mandatory diequalification. § 488(s). Huwever, 70 one in
Judge Thomas's housshold iv the oweer of any reluvant stick; hanes
this subsection is inapplicable.

The unly subsection twapmhhm&uhhhl 465(n),
which pravides:

"Any juation, judge, or magiatrate of the
Umud States shall divqualify himeell' in any
proceeding in which hie impartiality might
reascaably be quostioned *

The Appearuace of impropriety Standard. Duricg the fight over
the numination of Justice Brandels, sumie of his detracturs
. hin sthics, magnified svery cunculvable fault, and charged thet Brandsis
had improperly represented conflicting interests. Nur lawywrs
mmmwwmm.ﬂmm situstion,” wan

4 913 £.38 at 949,

§ spesch "wp:tuul s0re lrcdl than protseting thase
interasts rmlnl.' 911 F. 14 at 972. "mapeclally givem the prioc
craperaine invalesd ., . .." 4.

-
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hw the beit service that a lawyer can cunder. G, Hazard, Ethics ot the
Practice of Law 84-65 (1578,

The Brandeis spisode illustrates that the invitation in the lederal
siatute to examine the appearance of impropriety ls not intended tu
grant rarie dlanche authirity to amplify every imagined mite or upeck.
In considering similar Janguage in the Cods governing lawyers, the
Second Cieccult warnad that in dealing with sthical principles, "wy
cannot paint with brosd strokes. The lines are flne and must be s
marked. [Tlhe cunclusion in & particular case can be reached uuly
palmukiau analysis of the lacts and the precise application of

prwcedunt.” Fund of Funds, Lid. v. Arthur Andersen & Co 8567 F.2d4
un 227 (2d Cie. 1977). The American Bar Association has also
warned that the * appuscance of impropriety* Iulm nhwld not
degenurate into s dlurmmlunn on an instinctive, .‘tn
homingm basls . . ..* ABA Furmal Opinion 343 (197 Thlt. o
ceurse, s what hnppouud during thu controversy mmundvu
Brandeis rmniauion. - .

Nu une wizhes to gv down that voad again. Thes, in answering
your Inquiry. [ have turned to the case law and have sought to avoid
conclusory and vague statements.

Tha Case Law. thmmmhﬂynultmplywlﬂl
law comparably worded to the fedcral law, Both Mate
guidelings direct the judge to disqualify himesif i “hia immrthlhy
might ressanably be * The standerds are similar bacsuse
both wtate and federal standards share & similar paturnity in the ABA's
Mudel Code uf Judicial Conduct.

anumdh:hmmmuminmn‘m
c:uth:lm-ﬁnhﬂn'ﬂtl the "ampp:u‘nmdll;mr’
:mleulmhohlnwhmldnhnmmum

?  piscuased in, Rotunda, Ethical Problems in Pederal Agenay
Hiring of Privats Attorneys, 1 Gegequtown Jeurngl of Lyeal Ethics
05, 102-164 (1987).

7 gubsection 495(e) allows & judge to 81t notwithatandin
a violation of subseotion 439{a) [the "opgu rtuuty
standard}, Lf the pactiss waive the .'l.‘ duqua 1fication.
Rowever, Lf ons in net required to d4i 1f undecr §
495(a), than thate i3 ne need to al.u.l.m the & m‘ “greund for
disqualification” undec § 435(e). If there is no violation of §
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Priur t the 1974 amendmmnt to 28 U.3.C, § 455, federal courts
generally held that s judge had a "duty to sit” in casws where thure
wau no technical violution of the disqualification statute. The amended
sacting remuvay this "duty te 4it” requiremwnt by reyuiring
disqualification if chace 1s merly & “reasonable” quastion as to the
Judgw's impartiality. Huwsver, this “reascnableness” test does not
mean that the judge shonid disqualify himeslf o herself murely bevauss
there might he garesspnably chargus of . Tha test of when
3 48547 cunmy into effect is ohjective: would a “reasunable man
knowing all the clrcumetances [coms) to tha conclusion that the judge's
'imgnhllty might rensunably be questionsd” . . ." Reportar's Notws to
[ABA] Code of Judivial Coaduct 80 (1973 Thus, although there is no
duty to #it, judges il shuuld vt disqualify themssives merely to avoid
difficult or controversial cases. H.R. Rup. No. 1483, 93d Cung., 2d
Sesn. 6 (1974). “Public Policy furbids s judge to disqualify himwlf for
frivolous reascns which would delay the mdup. ovyrburden other

Liriganty, in short,

 Judges, and encourage impropar judge-shopping.

have ne right to disqualify o judge just bécause they do nut waat that *

julye

. Such & system would mean that "some would naver try

casss, others would be heavily overburdaned, and the system of
sssigning judges would becoms much tue cumbersome for sverydey

455{a}, then no party could fores tha 3} to disguallfy himself
andor’ ‘thar scetien’ TTE do bacty. ould ‘Porce ihs Judge to
disqualify himeslf, thecs Ls ne nead to sake disclosurn undar §
49%{e), because there is ne need to securs any walver frem any
ParCey.

This issue vhsthar Judge Thomas should have disclosed his
guac relations with Senatar Denforth le moot in the pressnt cane
ecause the lawysr for Alpo acknowledges that he already knew of
Judge Thomas' Criesdanip and relationehip with Senator Dantocth,
and saw 1o need to seek dlsgualificatlon.

1t Judew Thomas apecifically kbought about his relatlions with
Senator Danforeth, and aleo thought that he {Judge Thomss) alght nok
be able to judge the case Lupartially ia t of his friendanlp
for the Ssnstor, than Thosas should disqualify nimsell
becauss he has & "pursondl b or prajudice® concernimg a purson
wha has an indirect Cinanclsl Intarsst in the case. CE. 24 U.5.C.
§ 455 (B)(1). Nowewer, no facts suppett such an sssumption.

% a. notunda, Professicnsl Besponsibility 317 (West Pub.
Co. 34 #d4. 1900),
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operation."’

Consider Darey v. Conneciteut Bar, 170 Conn. 520, 163 A.2d
125 11976). The judge in that Hitlgetion properly decided the case
where the state bar is the defendant, yven though the judge wes o
mamber of the bar and any judgment against the bar could raise hia
duvs. In Rinden v. Mars. 118 N.H. 68, 351 A.2d 659 (1978) the
attorney was & defandant befors the Judge on & drunken drivin
charge. Earlier the attorrey bad served & complaint on the judge
becuuss the judge was & clrk of the corporats defendant und was
thersfora the parsun authurized to recelve service of provess. The judge
did not have tv disquallly himsell, for thefe was no ressvn tv belleve
that he would be pursunally lisble fhr sny adverse judgment. In Alpo
Petfoords, as wall, Judgs Thomas had no Anscclal interest in the
judgment. He owned no Ralatun stock, had no direct or indirect
financial interwst in vither party, snd could net be putsooally liable,
either divectly or indirsctly, for any damages that the trinl judge, on
remand, might impose on Ralston, . .

it has long been the rule that & Judge Is not disqualified frum
hearing & case yimply because an sppwllate court reversed the judge's
ruling and remanded the case for further procesdings. Mayberry v.
Marony, 368 F.2d 1186 134 Cir. 19770 For sxamply, in Alpo Peifbods
the D.C. Circuit remanded the case back to the trial judge who hed
committed wrror.  Similerly, there is no evidencs of the appearance of
impartiality merely bacauss the sppellate court ruled Alpo on
cortain lssues. See alss, /n re Internativanl Business MoacAines Corp.,
618 F.2d 921 (M Clr. 1980). IBM claimed that the trial judge was
hinsed aygainst 1BM becaues 88% of 10,000 oral mutions and 74 out of
79 written motions wers deckded against (BM
Governmant. Adverss rullags sloos do not create the appesrance of

i
H
i
5,
¥

C. Wolfram, lvgnm_m_m 908 (wast Pub. Co.
Practitionar's EA. 198§).
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nut live in & vacuum, and a rullog favoring disqualification could resylt
in judges being disquatifled in wo many cases. A judge should be
purmitted to form social relationships and society should nut ressonably
sxpect judgus to be prajudiced macely becausa of the fact of such
culutionships.

Sumliarly, in Maithews v. Rudgers, 851 8.W.2d 483, 458 (Ark.
19823), the court held that thery was Do need to disqualify the lowar
court judge merely bucause he had ssked ooe of the atturneys
sppearing bafurs him to he a pallbuarer at his father'y funeral -
“friendships within the bench and bar do not, of themsslves, cause
prejudice . . . The public and the clients are aware of their mutual
acqualntances and fripndships.™ 851 5.W.2d st 456, Such estions did
not demonitrate that there wau lack of Impartiality. 881 S.W.24 &t
487, 3es also, Duncan v. Sherrill, 341 S0.2d 948 (Als. (977}, ruling
that there was no disqualification required when & was also ths
humeroom teacher for the judge’s child. . And Berry v. , 654
S.W.2d 155 (Mo. App. Ct. 1583}, ruled that thers wes no
disqualification ruquired when the Judge’s wile was the teacher of the
party's child.

also, ¥
1979). The complaining witness In & rups prosecution was & high
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f ]
LY477s, cart. danied, 434 U.S. 1035 11978).

Another case involving a judge’s relationship iv Amidon v. State,
604 P.2d 675 (Alaska 19731, whare the defense counsel had publicly
criticized the judge in the past and the judge had earlier referred the
lawywr to the lawyer discipline authority: the court still culed that thy
defense counsel may not ruguire the Judge to disqualify himuelf,
n:t\Tithlundlns claims that che judge had & personal snimus against
the lawyer,

See also, Black v. American Mulual Insurgnce Co., 803 F. Supp.
172 (E.D. Ky. 1980): no ground for disqualifieation becsusa the judge,
whils & lawyer In practice, had litigated unrelated product-linbility
cases againgt the present corporate defendants.

In Union Carbide Curpuration v, Unitsd States Cuiting Servics,
783 F.3d T10 (7th Cir, 19841, Judge Susam Outsendanner gt married
in the midst of discovery in & Jarge antitrest class action. Har naw
busband had stock of IBM and Kodak in his self-menaged retirecnant
account, Because IBM and Kodek had brought pruducts from the
defendant, the judge would normally have to disqualily hersalf,

mations In tha case while hur hushand sold his intsrest ia the two
companiee. The murt nl'afmb uphald this ure and ihe judge's
refusal to diequalify herseif  After the sals, the court reasoned, the
Jjudge's busband no koager had an Intermt in the stock, The court also
rejectud the defendant’s argument that the judge “might be sore at
UnlonCcrbHu'mhuhuMhulﬂuﬂumh’M:.ry
asarly mooiinmmM fova and give up the expected poten

A L]

ppreciation
law, 36 U.B.C. § 488{) to explicitly incorporate the bolding of this

uinnmwisunu with Loyoia to some land br a huspital.
Mln'lnthlu‘i:auwumwn yola. Liljsbery’s propusal
1 mhis cese, a8 vell a8 + are discussed Ln T,
b, sedional

Mocgan & K. Roku
Rassanaibility $23-28
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to rsopen the Loyoln negutiations was formally spproved at Loyola’s
Buard masting of November 12th, which the trial judge attended. The
judge regularly attended their mestingy, inctuding this crucial
November 12th meating. The trial judge ruled for Liljeburg, which
theruby benefittad Loyols.

The Liljeberg judye should have disqualified bimsell under §
468(0)(4). He wan & Mduclary uf Loyols (be was & trustws), which had
"s fAnancial interest in the subjict matter {n controversy.” Whils
holding office in the not-for-profit Loyols University is oot & "financlal
interest” n the securities huld by the orgacization [$46BicH4Xi),
Loyola’s Intsrest 1o the land and ity sals i ot & security, and o ia not
covered by this excuptivn.

Howaver, the judge argusd that since he had forgoutten sbout his
fduclary intacests, § 456ib)i4) was not violated, because that sectlon
required & "knowing® viclation, At a bearing, the trial judge testified
that he knew abuut the tand dealings before the case was fllad, but he
had forgotten all about thym during thy pendescy of
learned again of Loyola's intwrest after hrdwhhn,
oxpiration of the 10 days in which the lossr could mwve for
Even then the judge, inexplicably, did not disqualify himeslf or tall the
partiss what by now knew.

i

la addition, the Court rulsd (& tv 4) that the triaf judge should
doohcndbw:lﬂh‘hhﬂnnhrl‘lm. The Bupcwns Court
relied on the "impartiality might ressonably be questioned™ langusye of
§ 4500a) but also noted that the trial Judge's claim that be was not
lnbrmdofbhﬂhnhnhq?uinla “way weil tcemstitute a

te vinlation of § 488, § 488(c), which shat
¥ "showid tnform himaelf about his persenai and

' 108 s.ce. at 2208.

108 9.Ct. at 2208.
108 0.Ct, at 3108.

(. iz
i2

56-272 0 - 93 ~ 13
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interssts M
Lifjeberg, in dhort, is aut analognus to the present circumstances

In Liljeberg the trial judge knaw, on March 14, 1982 that he was
violating % 485(b¥4). His failure to disqualify himuelf at that pulﬁ led
aleo to a vislation of § 4580a), as the Supreme Court pointad out.
To make Liljeberg comparable tuv Judge Thomas's situation, one must
assume, amonyg other things, that Judye Thomas was alw viclating one
of the gther pruvisions of § 488, but that assumption is cuntrary to the
facts vutiined above. . )

Conclusion. In any given instance, one might argue, "what is
the harm of a judge disqualifying himsulf in a particular fact situation,
80 a3 to avoid later chargus that he might have acted unethicaily™ If
sthics {a good, why not be axtra.sthical?

= - It is curtainly trua that when presanted with ea unususl sut of

facts, ane can always argus that the judge should err on the side of
disquallfication. However, at the of the day, if one added up this
litany of situations where judgue porhups should disquallfy themuelves,
the list would bucome quite long. When { clarked fur a fuderal judge
on the Second Clrcuit, & faw clerk for another j bad the psrsonal
rule that he would not work oo a camw if he pJ ﬁswith;hwnr
farnlawﬂmthatumnﬂdmdthml. rwsvlt of this
hi;hly-thlullnd«kmtlmhw himesdf in a Wt of
cases, giving him more time to play .mﬁnﬁ:m
npportunithey tu creste cunflicts, alluwing him to disqualify himealf in
SYRN MOTS Catel.

I kouw of judges who have refused to disquallfly themeulves when
une of the attorneys was the best man i the judge's wedding, or une of
the uttorneys i the judge’s buet friend. Swuch Judges arv nut scting
unethically. It is tha who are two quick
who are not obuying the intent of the federal statute. We expect and

E
§

Over the ywars | have dealt with many j
Judicial conferunces. [n particular, | bave lectured on
when judges should dlaquallfy themaulves. Beftre the charges raised
by The Nation Tnstitute, it woold asver have ocourred to me that &
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judge in Judge Thomas' position should disqualify himseif. But then, in
reaching my conclusion | am no differsnt than the lawyer for Alpe,
who still dows not claim that Sudge Thumas shoukd have disqualifiud
himsalf.

When Justice Marshall recently resigned, | recall sewing one of
his interviews. He rvmarksd how Prasident Johnson was & warm,
personal friwnd of his, [t was Johnson, after all, who appuinted Justice
Murshall to several offices, including the Suprems Court. But, vaid
Marshall, both be and Johnsun knew that once a judge, Marshall would
have to decide cases based on the murita, not on his friendship fir
Johnson. Marshall did not disqualify birdsell whenever Prasident
Juhnson was very interwsted, or was thought to be very intwrestad, in
the outcome of & case, sven though Marshall sajoyed & warm
friondship with the person responsible for putting him on the Supreme
Court. Similarly, Justicy Marshall did not make it a practice to
disqualify himuelf simply becsuse the NAACP or the Lagsl Defanse
Fund was very interested in; oc concerned abowt, & case. To require
Marshail and the vther judyes to disquallfy thamaeives in such
circumstances would be bad policy, for it would subject judges to »
vagus, standardless gauge. And it would deprive ws of their judgmant
and would force Judges to live in » ivory tower, removed from the
world that they must judye.

The Nation Inetituts is advancing the argument that Judge
Thumas acted unethically in not disqualifying himsell in the Alpo case.
This argument does not find support in the cass law, in the statute,
aid in the sxperience and practice of other judges ia both reported and

noarsportad case,

1 trust that this letter bas responded to your laquiry. If 1 can be
of furthar assistance, please lst me know,

Siacersly,
Nmm
Ronald D. Ratuada

Professor of Law
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Mr. RuLe. The report is based on our analysis of publicly avail-
able material concerning Judge Thomas’ personal and PFhrofessional
background and on the judicial opinions that Judge Thomas has
written as a judge on the Court of Appeals for the District of Co-
lumbia Circuit.

In addition, because of the public interest in Judge Thomas'
views on natural law and because his opinions as a judge are utter-
ly silent on the issue, we examined his published speeches and arti-
cles that discusg natural law. After reviewing these materials, as
well as some of the recently published criticisms of Judge Thomas,
we reached three general conclusions,

First, we concluded that especially in light of his age, Judge
Thomas’ professional qualifications and achievements are by any
measure impressive, We were impressed not only by Judge
Thomas' well-chronicled success in overcoming poverty and preju-
dice, but also by the extraordinary breadth of his professional expe-
rience, which—as we know—includes gervice in State government
and every bhranch of the Federal Government, and in the legal de-
partment of a major corporation,

Second, we concluded that although it is not extensive, Judge
Thomas’ record as a member of the Court of Appeals for the DC
circuit reflects the qualities of an outstanding jurist, including judi-
cial temperament, intelligence, and clarity of expresasion.

As the report states, Judge Thomas’ opinions reveal a refined
ability to resolve complex issues. At the same time, his opinions
place him squarely in the mainstream of American law both in the
substance of his views and in his approach to legal analysis.

We also found that Judge Thomas’ opinions exhibit highly princi-
pled decisionmaking, in particular in the exercise of judicial re-
straint in deference to the political branches of government. His
opinion in the Otis Elevator case ig a good example of his conscien-
tious efforts to give effect to the will of Congress without regard to
his own personal views.

Third, we concluded that the speeches and articles that Clarence
Thomas wrote before becoming a judge do not susaport the alarmist
views of his critics that he would use natural law to trump the
Constitution and constitutionally enacted statutes.

Before Judge Thomas had uttered a word in these hearings, we
independently concluded that, read fairly, his natural law argu-
ments are instances of political rather than legal reasoning. Rather
than es?ousing a natural law defense of judicial activism, Clarence
Thomas’ writings invoke natural law as a means to persuade and
inspire his fellow citizens to political action.

As the report points out, in his confirmation hearings for the
court of appeals, Judge Thomas’ response to the question of his use
of natural rights in constitutional adjudication was identical to the
response he given in these hearings. Nothing in his court of ap-
pealg opinions contradicts that testimony.

Moreover, we noted that in his writings Judge Thomas has made
repeated and unequivocal statements supporting judicial restraint.
One area is in the area of protecting economic rights where even
though he views thoee ideas ae attractive, he rejects them as a rule
of decisionmaking.
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At the end of the report, we summarized our overall assessment
of Judge Thomas' record as follows: Based on our study of Judge
Thomas' academic and professional record, his speeches and arti-
cles, and especially his opinions ag a circuit judge, it is clear to us
that Judge Thomas has all the qualities of intellect and character
and experience required for the office to which he has been named.
We therefore believe that Clarence Thomas is eminently qualified
to serve as an Associate Justice of the Supreme Court, After almost
2 weeks of hearings, we remain equally convinced that Judge
Thomas is well qualified to become Associate Justice Thomas.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Rule follows:]





