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At the request of the Washington Legal Foundation,
the undersigned lawyers of Covington & Burling have undertaken
the following study of Judge Clarence Thomas's qualifications
to serve as an Assocliate Justice of the United States Supreme
Court. While we have examined what we regard as the pertinent
aspects of Judge Thomas's educational background, his caresr
prior to hia appeointment to the United States Court of Appeals
tor the Diatrict of Columbia Circuit (hereinafter "D.C.
Circult"), his speeches, and his scholarly articles, we have
devoted most of our analysis to his judicial opinions. We
believe that Judge Thomas's judicial record provides the
clearest picture of his qualities as a jurisc.V

Qur conclusions regarding Judge Thomas's personal
and professional qualifications (pp. 3-9) may be summarized as
follows:

[ Judge Thomas's personal and professional
qualifications piace him in the first rank of

American lawyers and qualify him t¢ be an
Assoclate Justice of the Supreas Court.

4 Cur analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct” cutccome
in any case, but focuses entirely on objective criteria --
8.q9., the ability to master and apply complex bodies of law,
clarity and persuasivenesa of writing, appropriate defersnce
to the constitutional scheme ¢f separation of powers. In
addition, we have refrained from commencting on the merits of
any cases 1in which Covington & Surling appeared as counssl for
any party or as agicus curias. FPFor that reascn, we have
owicted any discussion of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir., 1991) and Cross-Sound
Perry Services, Inc. v. ICC, 934 F.2d 327, 338 (D.C. Cir.
1991). (Thomas, J. concurring).
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. In particular, the braadth of Judge Thomas's
professional experience -- a career of sarvicae

in state government and in all three branches
of the federal government, as well as in
private practice ~-- indicates that he is likely
to see legal lasues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

. Similarly, the broad range of Judge Thomas's
legal experience -- including the law of tax,
products liabllity, antitrust, civil rights,
the environment, contracts, and criminal
pracsdure -- indicates that he is anply
squipped to detide the full range of cases the
Court may be asked to decids.

. Tha burden of poverty and prejudics Judge
Thomas has had to overcome demonstiateas his
uncommon strength of character and dedication
and gives him what will be a unique perspective
on the Supreme« Court as to how the Court's
decisions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of
Judge Thomas's opinions as a Clrcult Judge (pp. 10-59). We
believe thosa opinions demonstrate the following points:

. Judge Thomas‘s opinions reflect his outstanding
gqualities as s jurist: the ability to master
complex areas of the law, clarity of
expressicn, persuasivensss, and dedication to
resolving cases on the basis of axplicitly
articulated rules of law.

» Judge Thomas's decisions axe squarely in the
mainstream of American law, and do not reflect
any ideclogical or other blases.

» Judge Thomas has promoted the careful and
ordexly development of the law. His adherence
te these goals 1s aost evident in hins
principied efforts to rasolve sach case without
declding 1 that d not be addressed and
to refrain from anncuncing rules of law broadar
than necessary to decide the case at hand.
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. Judge Thomas's opiniona show special raspect
tor the separations of powers provided for by
che Constitution. His judicial actions show
due regard for establlshed principles of
constitutional law and deference to the pollcy
cholces committed by law to the Congress and to
the adminigtrative agencies.

. Judge Thomas has sxpressly rejected the notion
that judges ahould substitute thelr policy
preferances for the choices made by the
democratically elected branches of the
government -- the Congress and the Executive.

. Notwithstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics
regarding Judge Thomas's refsrence to natural law in spesches
delivered befores his nomination to the D.C. Circult, we have
examihed his writing on this topic and find no support for any
such speculative concern {pp. 60-75). In particular, thesa
writings indicate that:

[ Judge Thomasa's natural law views are
esaentially restricted to the traditional
opinions of Abraham Lincoln and Dr. Martin
Luther King, Jr., regarding racial sgquality.

. Judge Thomas does not view natural law
principles as rulss of decision that supplant
the language of the Constitution.

[ Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as some
have insinuated and, in fact, his views on
natural law render him entirely unlikely to
allow his parsonal views to intrude upon hins
judicial decision-making.
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On the basis of our analysis, we bslieve Clarsncas
Thomas is exceptionally well qualified for the Dffice of

Associate Justice of the Suprems Court.



There is no single career path or background that
best qualifies a person to serve as an Assoclate Justice of
the Supreme Court. In the past, Suprsme Court Justices have
besn drawn from the Executive Branch, state courts, lower
federal courts, political office, and academia.¥ It is
therefore imposaible, as well as undesirable, to generalize
about the kind of professional background a nominee for the
Supreme Court should have. It is possible, however, to
identify personal and professional qualities that are
imporctant for a nomines to possess, regardless of the
nominese's prior experience, including: strong academic
credentials: personal and professional integrity; professional
compecance and dedication; collegiality; the ability to
comprehend and resolve complex ilasues of statutory and
constitutional law and te communicate decisions to the
American publlc and to lower courts with clarity and
persuasive force; and an appreciation for the role of the
Court in our constitutional system of government. Measured by
thase standards, Judge Thomas is amply qualified to be an
Assoclate Justice &f the Supreme Court.

Espacially in light of his age, Judge Thomas's
professional qualifications and achievements are by any

¥ gsee Abraham, Justices and Presidents (2d ad. 1983}, p.
61, Table 3 (hereinafter referrad to as "Abraham").
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measure impressive.

His exparience i3 remarkably broad

both in the substantive areas In which he has practiced and in
the variety of positions he has held. Since cobtaining his law
degree from the Yale Law School In 1974, he has served both in
state government and in all thres branches of the federal
governmant, including service as chairman of a large

independent aqoncy.” He has besn incimately involved in

¥ The American Bar Atsociation Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
same in rating Judge Thomas as “"Qualified” to serve as an
Amsociate Justice, To be rated as "Qualified" by the ABA
Standing Committes, a Suprems Court nomines "auwat be at the
top of the legal profession, have outstanding legal ability
and wide sxperience and mest the higheat standards of
integrity, profeasional competence and judicial temperament."”
American Bar Association,

i 9 (1991).

The ABA'a decision to rate Judge Thomas as "Qualified™
rather than "Well Qualified” in no way detracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, appareantly because the ABA conslidered her
experience on the bench to be less challenging and sxtensive
than that of othexrs the ABA considersd as alternative
nominees. Abraham at 3315, Indeed, the ABA’'s rating of Judge
Thomas 1s not particularly surprising becauss the ABA has
tended to reserve its highest rating for nominess with longer
and mors traditional legal asxperience.

¥ Thomas graduated in honors from Holy Cross College in
1971 and obtained his law Degres from the Yals Law School in
1974. During the next 17 yeara, he was an Assistant Attorney
General for the Stats of Miasourl (1974-77), in-house counsel
to the Monsanto Company (1977-79), Legislative Assistant to
Sen, John C. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.3, Department of Education (DOE) (1991-81),
two~term Chairman of the Equal Employment Opportunity
Commission (EBOC) (1982-90), and judge on the D.C. Clrcuit
{1990 to presant).

(continued...)
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enacting, enforeing, and interpreting legislation. Moreover,
he has had the opportunity to understand how the varicus parts
of the federal government lnteract, and how the government's
actions affect its citizens.

Although most of Judge Thomas's career has been
devoted to the public sector, for two years he also served as
in-house counsel to a Fortune 100 company, advising on a wide
range of issues, (ncluding issues of tax, contract, antitrust,
product liability and environmental law, If confirmed, Judge
Thomas's sxperience in the private sector can contribute a
significant practical parspsctive to the Court's
deliberations.

Judge Thomas has had substantlal hands-on trial and
appellate litigation experience. As Assistant Attorney
General for the State of Missouri, he handled criminal appeals
before all threes 3tate appellate courts and the Miasouri
Supreme Court. During his tenure in the office of the
Missouri Attorney General, he also handled civil trial and
appellate litigation for the Mizsourl Department of Revenus
and State Tax Commission. As Chairman of the Equal Employment

¥¢. . .continued)

Biographical data referenced in this paper is taken from
Judge Thomas' response to the Ssnate Judiciary Committes's
Questionnaire for Judicial Nominess submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted

in
s 101st Cong. 2d
Sess. (1990},
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Opportunity Commission {EEQC), Judge Thomas played a major
role in develsping legal positions in matters before the
United States Supreme Court and the various faderal district
and appallate courts.

Judgs Thomas alsc has had substantial administrative
and policy-making expsriaence as Missourl Assistant Attorney
General (in representing the Missouri Revenue Department and
Tax Commission), as Assistant Secretary for Civil Rights at
the Department of Education {in proceedings to tsrminate
tfinancial assistance to violators of federal anti-
discrimination laws), and aa Chairman of the EEOC. He has had
substantia)l responsibility at both the atate and fedaral
levels for develeping, enforcing, and articulating publlie
policies implementing state and fedasral legislation.

What makes Judge Thomas's achisvements to date even
more remarkable -- and also demonstrates his strength of
character -- ars the well-known poverty and prejudice he
overcame in achieving them. It ls clear that what Judge
Thomas has achieved, he has achieved through uncommon hard
work, dedication, and vision.

Finally, concerns about Judge Thomas's youth (he is

43 years old) and the relative bravity of his tenure on the
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United States Court Of Appeals appear unwarranted in light of

the quality and breadth of Judge Thomas's experience.®

¥ In fact, fourteen Justices were 45 yesars or younger when
appelinted, Llncluding Justice Douglas (who was 41), Justice
Stewart (who was 43), Justice White (who was 45), and Juatice
Story (who was 32). See Abraham, at 3686-391, App. D.

Many of the most highly-rsspected members of the Court
had no prior Jjudicial experience, including most recently
Chief Justices Warren and Rehnguist and Associate Justices
Grldbarg, Fortas and Powell. Seven Assoclate Justicss had
three years or less experience on state or federal courts
{including Justices Black, Harlan II, and Whittaker)}, and 14
of the last 25 Justices appointed had less than five years
prior judicial experience. See Abraham, at 32, 54-56.
According to Justice Frankfurtsr, in an essay considering the
selection of Supreme Court Justices,

[T)he correlation between prior judicial
axparience and fitnass for the Suprame
Court is zero. The significance of the
greatest among the Justices who had such
axperience, Holmss and Cardozo, derivad
not from that judicial experisnce but froa
the fact that thay wers Holmes and
Cardozo. They were thinkers, and more
particularly, legal philoscphers.

Frankfurter, "The Supreme Court in the Mirrer of Justices,®
105 (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Ninton, who
himself served for eight years on & lower federal court, urged
Justice Frankfurter to send a statsment of this view,
"explod|ing] the myth of prior judicial experience,” to "svary
menber of Congress.” See Letter from Sherman Minton to Felix
Frankfurter, Apr. 18, 19%7, Frankfurter Papers, Library of
Congress, cited in Abraham, at 52.
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Tha fact that Judge Thomas has served on the D.C.
Circuit, frequently referred to as the second highest court in
the land, enables us to draw more specific conclusions about
his qualifications to be an Associate Juatice., 1In this
section of the paper, we first provide an overview of Clarence
Thomas ‘s record as & judge, considering his ability to write
clearly and effectively, his ability to devalop a conasnsus
with his colleagues on the court, and his principled decision-
making (ses pp. 11-13). Hext, we dascribe in greater detail
his more significant opinions. As our snalysis indicates,
several admirable strains can be discerned in Judge Thomas's
apinions: his commitment to judicial restraint and the orderly
development of law {pp-. 13-25); his respect for separation of
powers and deference to the Conatitution, Congresa, and the
Executive {inciluding administrative agencies) (pp. 26-40); his
willingness to uphold socisty's right to protect itself froa
criminals, but at the same time his courage to protect the
rights of the accused (pp. ¢1-47); and his capacity to resolve
complex issues of commercial law and business regulation
{pp. 47-59).

¥ A3 of September 13, 1591, Judge Thomas has issued twenty
publizhed opinions, including seventeen majority opinions, two
concurrsnces, and one dissent. A party has requested Supreme
Court review in three of these twenty cases. That court has
denisd the writs of certilorari in two cases and the request is
pending in the third case.
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BSefore turning to particular categories of issues or
types of cases, wa think it appropriate to note our overall
impressiona of Judge Thomas's gualities am a jurist, based on
his opinions. Chief among these is that his opinions place
him squarely in the mainstream of American law, both in the
substance of his vieaws and in his approach to legal analyslis.
On a court known for ldecloglical divisions, one is egually
likely to find Judge Thomas agreeing with appointees ot
President Carter as with Reagan and Bush appointess.
Furthermore, of the more than one hundred fifty cases Judge
Thomas has heard since joining the D.C. Circuit, he has
published a dissent only once and concurred ssparatsly only
twice., Of the seventeen opinions Judge Thomas has authored,
thers has besn only one dissant and only one separate
CONCULTencHE.

In addition, aa discussed in more detail below,
Judge Thomas's opinions reveal a refined ability to resolve
complex issues. Thess Qqualities are svident regardless of the
subject matter of the case: whether the case involves coaplex
issues of civil procedure (for exasple, when a court should
dismiss & suit becauss a non-party esssntial to a reasoenable

resolution of the case cannot be joined, (3%e Weatern Marviacd



308

-12-
Ry. Co, v. Harbor Ims. Co., 910 F.2d 960 (D.C. cir. 1990}%)
or the interpretation of ambiqQuous statutory language

raquiring the court to draw precise distinctions among an

array of precedents (see United States v. Long, 903 F.2d 1572
(D.C. &lr. 1990)Y).

Finally, each of Judge Thomas's opinions reaflects
his dedication to deciding cases on the basis of explicit
principles. In Long, 905 F.2d at 1378-79, Judge Thomas wrote
the following passage that sums up this important aspact of
his respect for the legal process and his sense of
rasponsibility to it.

We dacline to decide the cass 30
narrowly, however, as to reveal no
principle applicable bsyond thess facts.
The concurrence arques that we should hold
only that "[o¢]n the presant facts, the
government did not offer svidence of
possesslon or any other svidence that Long
had ysed the firearm." Conc. op. at 1582
(eaphasis modified). This analysis,
howaver, begs the central question in the
cass: was thers sufficisnt svidencs to
show that Long "used"” the gun?
government obvicusly thought thers was.

It argued strenuously in this appeal that
Long's connection to the druge and his
preasance in the room with the gun amounted
te "use” of the gun. Deciding whether
there was sufficient svidence to support
Long's conviction for "using” a gqun
necessarily entails soms declsion about
what it means to "use” a gun. Despite the

k4
at pp. 48-31, infra.

¥ The Long opinion is discussed in greater detail at
Pp. 14-25.

. 18 discussed in greater detail
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concurrence’s qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924{c}{l), this
case forces us to set such a threshold,
ajther explicitly (as we have done) or
implicitly.

As lllustrated below, Judgs Thomas‘'s dedication to
carefully reasoned and carefully explained rules of law 1ls a
halimark of his work as a judge.

B. Judge Thomas Prudently Avolds Deciding tUnnecessary
Issues, Theraby Parmitting the Orderly Devalopment
of the Law

All federal ]udges must be able to weigh competing
arguments bearing on narrow points of law fairly and
intelligently., As a result of the D.C. Circuit's special rols
in reviewing the decisions of faderal qovernment agencies, a
judge sitting on that Court bears the additional
responsibilities of promoting the orderly developmant of
administrative law, of ensuring that administrative decisions
properly retlect the goals established by Congress, and of
protecting the discration cenferred on administrative agencies
by the Congress from judicial law-making.

Saveral cases that came besfors the D.C. Clrcult
during Judge Thomas's tenure might have given a judge inclined
to rules dramatically on wide-ranging lssuess ligltllat.
opportunities to do so.¥ Judge Thomas declined to use these

v S99, 8.9., Doe v. Sullivan, No. 91-5019, 1991 U.3. App.
LEXIS 14,984 {D.C. Cir. July 16, 1991); U.S. v. Shabazz, 933
(continued...)
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cases as vehiclas for announcing rules of law broader than
necessary to decide the issues at hand. Inatead, sver when
the litigants invited far-reaching decisions that might atfect
a broad class of cases or parsons, Judge Thomas exhibitsd an
unwillingness to reach out and decide the issues unnecessarily
and instead allowed future courts to address the issues (n
more appropriate circumstances.

One such case was Unjited States v. Shabazz, 933 F.2d
1029 (D.C. Cir. 1991). The appellants, Shabazz and McRell,
pled guilty to conspliracy to distribute and distribution of
Dilaudid pills, a brand name pharmaceutical pain killer that
contains a controlled substance, hydromorphone. The speciflc
isaue on appeal was whether the length of the appelleants’
prison sentences ahould have besn calculated based on the
gross weight of the Dilaudid pills involved or on the saaller,
net waight of the hydramorphone contained in the pilla. The
resolution of that issue potentially had broad implications
for the severity of sentencing in dsug ceses. Its cutcome
turnsd on an interpretation of the United States Sentencing
Compmission's Guidelines Manual, which provides that the welght
of a controllad substance for the purposss of calculating a

sentence is “the antire waight of any mixture or substance

¥ ..continued)
F.2d 1039 (D.C. Cir. 1991); Otis Elevator Co. v. Secrestary of
Labor, 921 P.2d 1283 {(D.C. Cir. 1990).
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containing a detectable amount of the controlled
substance. &

The issue typlcally has arisen in disputes
concerning the proper weight to be used in connectlion with
blotter paper laced with LSD. Most courts had found that the
proper measure was the entirs weight of the laced blotter
paper becauss the controlled substance, LSD, was physically
insaparable from tha papar. In upholding a sentsnce based on
the weight of LSD-laced blotter paper, the Seventh Circult,
tor sxample, noted that it is impossible to "pick a grain of
LSD off the surface of the papnr."‘“ Rowever, in Unjted
States v. Healy, another case invelving LSD-laced blotter
papar, Judge Gesell of the D.C. District Court rejected the
argument that simply because the LSD and blottar paper wers
physically inssparable, the Llotter paper became part of a
"mixture or substance.™ According to Judge Gesell, two
different and assparata substances or matsrials do not becoms a

common “mixturs or substance” unless the particles of sach

%  ynited States Sentencing Commission, Guidelines Manual
§ 2D1.1{c) n.* {Nov. 1990) (emphasis added).

4/ e Unjtad States v. Marshall, 908 F.2d 1312, 1317 (7th
Cir.) (en banc), aff'd sub. ncih, Chapman v. United States,
111 8. Ct. 119 (1891}.

¥ united States v. Healv, 7329 P. Supp. 140, 142 (D.D.C.
1950).
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"are more or less evenly diffused among those of the

rest. ¥ Under this more restrictive standard, Judge Gesell
held that the net weight of the LSD was the proper measure for
sentencing purposes.

In Shabazz, the district court judge, purporting to
follow the Seventh Circuit's Qefinition of “mixture or
substance,"” determined that Dilaudid tablets are a “"mixture,”
and so based the defendants’' sentences on the total weight of
the tablata, rather than on the waight of the
hydromorphono.‘“ On appeal, Shabazz and McNeil argued that
the district court decision had improperly falled to follow
the standard in Healy, while the government urged the Court to
reject Healy and follow the Sevanth Circuit's decisien in
Marshall.'¥

Judge Thomas, writing for a unanimous panel, refussd
to opine whether thes detfinition of "mixture or substance” used
by the Seventh Circuit or that used by Judge Gesell was the
correct one. Rather, the court concluded that Lt need not
choose betwesn the two approaches bacause,; given the facta
presented in Shabazz, the same result would be reached by
applying either the Healy or Marahall definitions: the
controlled substance hydromorphone was both “inaseparable” from

ids Ia.
W uynited States v. sShabazz, 750 F. Supp. 1 (D.D.C. 1990).
‘¥ gShabazz, 953 F.2d at 1032,
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and “evenly diffused” throughout a Dilaudid tablet.¥ Judge
Thomas's opinion uphwld the appesllants' aentences without
attempting to resolve the alleged conflict betwsen Hagalv and
Mapshall and without adopting a broad rule that might tend to
result in longer sentences in circumstancas dissimilar to
those present in Shabazz. In addition, becauss the Suprome
Court had already granted certiorari to review Marahall,i’
Judge Thomas properly left the decision to be rendered in a
case where the result actually turned on whether the Healy or

Macahall definition of "mixture or substance” was chomen.i¥

18/ 1d.

w Two days after the court 1ssued Judge Thomas's opinion in
s the Supreme Court affirmed the Seventh Circuit. Saa
Chapman v. United States, 111 §. Ct. 119 (1991).

£ 1n United Statea v. Rogers, 918 F.2d 207 (D.C. Cir.
1990}, Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.5.C. § B45a(a), which makes it a federal offense to possess
drugs with the intsnt to distribute them within 1000 feet of a
school. The government argued that the statute was violated
s0 long as the drugs wers possessed within 1000 feet of a
gchool, even if the defsndant intended to distribute tham
outside the 1000-foot zone. The defendant argued that the
statute reuired the government to prove that he intended to
distribute the drugs within the 10600-foot zone., The trial
court gave a narrow instruction in accord with the defendant's
intarpretation of the statute; however, the defendant appealed
the conviction on the ground that there was insufficient
svidence upon which the jury could have found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction since thera was sufficlsnt svidence to support
the jury verdict even on the narrower interpretation of the
statute employed by the district court and supported by the
defendant. Id. at 213-14.
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The deciaion in Qtls Elevator €o. v. Secretary of
Lapor, 921 F.2d 1285 {199Q), also i{llustrates the important
practical consejuences of Judge Thomas's determination to
avold deciding issues unnocessarily and to focus on the narrow
i=sus actually presented. In Qtia Flevator, the D.{. Circuit
was called upon to review a determipation by the Secretary of
Labor that an indepsndent contractor responsible for secvicing
the underground alevators at & coal mine was subject to the
Secretary's regulatory jurisdiction under the Federal Mine
safety and Health act.¥  1p essence, the case reguired the
Court to determine whether the Secretary had correctly
interpreted ths scope of her jurisdiction undsr the Act,

Judge Thomas wrote the opinion for a unanimous court
{which included Chief Judge Wald and Judge Ssntelle),
upholding the Secretary's determination. As a threshold
matter, Judge Thomas pointed sut that the case arguably raised
the issue whether the doctrine of Chevron USA Inc. v. Natural
Resourcss Defense Coyncil., Inc., 467 U.S. 937 (1984), requires
courts te defer to an agency's inverpretation of fts own
jurisdiction. On two prior occasions, at lsast, the D.C.
Circuit had declined to decides the question of judicial

deference to an Agency's interpretation of its owm

w Pub. L. No. 93-144, 91 stac. 1290 {codified as amended at
30 U.5.C. §§ 801-960).
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jurisdiction.® 1In Qtls Elevator, Judge Thomas's opinion

also declined to decide the issue. Judge Thomas wrotes that
the Secretary's interpretation in favor of broader mins safety
regulation was correct sven assuming the Secratary was not
entitled to Chevron deference. ¥’

Had the Dtis Elevator court not sxercised such
restraint but instead upheld the Secratary's determination by
finding that it was due Chevrion deference, the decision
sffectively would have shielded from judicial review a
substantial proporticn of decisions by administrative agencies
defining thelir jurisdiction. 1In addition, as a practical
matter, a mors activist approach by Judge Thomas and his
colleagues would have left jurisdictional conflicts between
administrative agencles significantly less susceptible to
judicial resolution. whather such a profound impact on
judicial review of the jurisdiction of administrative agencies
is warranted is not only a complex issue, it is also an

important one -- one bast suited for rescolution in a case in

¥  cop, 8,.4., Business Roundtable v. SEC, 903 F.2d 406, 408
(D.C. Cir. 1990); Public Utilities Commission v. FERC, 900
F.2d 269, 27% n.5 (D.C. Cir. 1990).

W geis Elevator, 921 F.2d at 1288,

i/ sy 4 potential additional result, pursuant to Executive
Order 12146, Section 1-401, and 30 C.F.A. Ssction 0.23, the
Attornsy Genszal and the Office of Legal Counsel of the
Dspartmant of Justice arquably would have gained added
discretion, beyond the reach of sffective judicial oversight,
to resolve jurisdictional conflicts betwean agancies.
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which the issus is unavoldable and the ramificationa of the
resclucion are thereby brought into sharp focus for the court.

In the only case In which Judge Thomas has issued a
dissenting opinion, Dos v, Sullivan, he did so on the ground
that the court should not have reached the marits bacause the
appellants' claims were moot. Do involved a challenge by an
aAmsrican secviceman participating in Operation Desert Storm
(and a derivative claim by his wife) to a Food and Drug
Administration {"FDA") regulation that permitted the
Department of Defense ("DOD") in certain combat situations to
use unapproved sxperimental drugs on service parsonnel without
their informad consent. The appellants claimed the regulation
violated the relevant statute as well as the appellanta’
constituotional rights.

On January 31, 1991, as Operation Desert Storm
continued, the diatrict court dismissed the complaint on the
ground that Doe’'s challenges were not justiciable.¥ wnile
the dismissal was being appesaled, lrag was defsated, the war
ended, and the FDA regulation ceased to have any effect on Doe
or anyons slse. Accordingly, the government sought to have
the appesl dismissed az moot.

The majority of the panel refused to disaiss the

appeal as moot because, in their view, there was a reasonable

% poe v. Sullivan, 756 F. Supp. 12 (D.D.C. 1991).
Alternatively, the Court rulad that the Doea' claime lacked
marit.
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expactation that Doe would be subjected to the same FDA action
in the future.?® The majority found that it was reasonably
likely that international hostilities involiving the threatened
use of chemical and/or biclogical weapons might break out and
that Doe would still be in the military and would be assigned
to combat. The c¢ourt also disagreed with the district court
and held that the appellants’' claims were subject to judicial
review. MHowever, on the merits, the majority affirmed the
dismissal of the coaplaint.

Judge Thomas dissented on the ground that the end of
the Gulf War made the Doss' claims moot.¥ In Judge
Thomas's oplinion thers was "llttle expectation, much less a
reaasonable one, that John Doe [would) ever bs subjectad to the
operation of [the regulation] aga.ln."w Judge Thomas and
the majority judges ware in agresment concerning the
appropriate legal standard for detarmining whether the appeal
was moot; however, they diffared in their assessment of
wheather the facts met the standard.

As Judge Thomas noted, and the majority agreed,
befors John Doe would ba subjacted again te the regulation,

& pog, 1991 U.S. App. LEXIS at #18-#27,

s Id. at #41-#51. Judge Thomas thersfors did not address
the merits of the appsllants* claims. The practical effect of
Judge Thomas's views was identical to the sffect of the
majority's opinion: the appellants' complaint would have been
dismissed.

W 1d. at =47,
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six contingencles would have to transpire, including most
significantly, the United States would have to be engaged in
hostilities involving chemical and biclogical warfare and John
Doe would have to bes sant to the front.i’ Although Judge
Thomas disputed that the likelihood of chemical warfare i1s a»
significant as the majority claimed, he more significantly
indicated that the majority improperly focused on the
"apstract” likelihood of a chemical war and reapplication of
the regulation "and in the process for{got] about Doe, the
plaintiff."®¥ Judge Thomas stated that he believed the .
appsllant had failed to carry his burden to show there was a
reasonable expectation that he (as opposed to some othex
service personnel not actually party to that cass) would be
gubject to 1.

Tha Paople for the Amgrican Way Actlion Pund, which
opposes Judge Thomas's nomination, has c¢riticized .Judge
Thomas's dissent in Dog, stating that "{rlathar than

W 14, at *47-e48.
¥ 14, at 49,

¥ 14. at *49-+%0. Among the questions unanswared in the
recozrd were the following:

Is Doe about to be discharged, this year, or next?
Doas he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanant duty in the United States? If sent back
overseas, will Doe serve in England or Germany, or
in the Middle East?

1d. ac +30.
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considering plainciff's complaint, Mr, Thomas would have
simply closed the courthouse door."¥® We think {t more
accurate to say that Judge Thomas wanted to leave ths
courthouse door open for a future litigant who had an actual
atake in the outcome of the case, rather than foreclosing an
issue at the behest of a litigant whose interest in tha cass
became purely theoretical and impersonal after hostilities in
the Gulf ceased.

Unless the jJudges were convinced that the particular
plaintitf, John Doe, could reasonably be expectad to confront
the challenged ragulation sometime in the future, reapect for
the rule of law required them to dismiss the appsal as moot.
For if there was no reasonable expectation that Doe would be
subjected to the challenged regulation in the future, then
there would have besn no continuing "cass or controversy”
inveolving the plaintiff and thus no constitutional basis for
turther judicial review. Obvicusly, reasconable men and women
can (and in Dog did) disagree in their asssssmssnt whether it
was reasonable to expect Doe to be subjected to the regulation

%W  pacple for the American Way Action Fund,
i i, 6 (July 30,

1991) .
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again in the future.¥

Neverthalesa, given Judge Thomas's
own assessment of the facts, his principles dictated prudence
in trying to decide an important issue.

Finally, 1t is worth noting Judge Thomas's restraint
and judiciousness iln handling a notices of appeal in a criminal
case that was filed out of time. In United States v. Long.
905 F.2d 1572 {D.C. Cir. 1990}, ona of two defendants
convicted of drug and firearms crimes ¢id not file her notice
of appeal with the district court until 11 days after her
judgment was entered even though the Federal Rules of
Appellate Procedure regquire that the filing of such a notice
occur within ten days of the entry of judgment.® The
govarnment argued that ths appeal should be dismisssd. The
defendant argued that tha court of app#als should imply that
the district court granted her an sxtenslon of the pariocd to
file the notice by virtue of the fact that the clerk accepted
her untimely notice.

Judge Thomas refused to dismiss the appeal, noting
that the relevant procedural rule allows the district court to

extend the time for filing a notice upon a showing by the

w The majority sxpressly acknowledged "that, as our
dissenting collsague underscorss, the recurrence hers does not
qualggy as & strong probability.” Dog. 1991 U.S. App. LEXIS
at *23.

@ 905 P.2d at 1574, ¢iting Fed. R. App. P. 4(b}.

56-272 0 - 93 - 11
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detendant of excusable neglect.’ However, Judge Thomas's
unanimous opinlion for the court refused to imply that the
court had granted such an extension on the basls of the
digstrict court's purely ministerial act of docketing the
notice.? Rather, the court of appeals remanded the case to
the district court to determine explicitly whether the
defendant should be granted the axtension. i’

In his oplnion, Judgs Thomas noted that some older
Eighth Clrcuit cases had implied a grant of an axtension when
the district court dockets an untimely notice of appeal.
Hevartheless, Judge Thomas and his colleagues refused to
accept the "fiction." Judge Thomas sxplained that "tha
unambiguous language of the rule forecloses this short-cut,
The tima limits gpecified in the rules serve vital intearasts
of efficiency and finality in the administration of Jjustice,
and are not designed merely to ensnars hapless 11thnntl.“”"
At the same time, by refusing to dismiss the appeal and
instead remanding the mattsr to the district court, Judge
Thomas's opinion gave the defendant a fair opportunity to
preserve her right to an appeal.

U 908 p.2d at 1574.

Py Id.

¥ 14, at 1575.

¥ 14, at 1574-73 (footnote cnitted).
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c. Judge Thomas's Judicial Record Reflects His Respect
tor Separation of Powers and Deference to the

The D.C. Clrcult reviews a large volume of
administrative decisions. Judge Thomas has thersfors had
ample opportunity to establish whather he is willing to
subsctitute his own views for the views of Congress and the
Executlve, or whether he reapscts the separation of powsrs,
and so gives appropriate defersnce to the Constitution and the
other two branches of government. Judge Thomas's record
indicates that he (3 not bent on imposing his personal
ideology; rather, he has displayed appropriats deference to
the Constitution and to the other Branches of the fedaral
government.

1. The Conatitytion -- Judge Thomas has written
opinions in a number of cases involving “"routine”
constitutional challenges to criminal convictions, and has
resolved those casass consistent with established

constitutional jurisprudencu.ly In addition, he was a

L/  por examples of Judge Thomss's opinions addressing
conscitutional issces ralsed in criminal appeals, geg United
States v. Poston, %02 r.2d %0, 98-99, 99-100 (D.C. Cir. 1%9%D)
{rejecting Sixth Amendment claim that defendant had
inetfective assistance of counsel bscause his substitute
counsel was chosen only a day bafore trial began and rejscting
Fifth Amendment claim that defendant was improperly induced to
walve his right against self-incrimination by unfulfilled
promises of the police); United States v. Harrison, 931 F.2d
65, 69-71 (D.C. Cir. 1991) (rejecting Pifth Amandment claim
that defendant had been deprived of his right against asslf-
incrimination based on conduct of co-defendant's counsel);
{continued...)
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member of the panel 1n Action for Children's Televisjon v.
ECC, 932 F.2d 1304 (D.C. Cir. 1991) ("ACT II"), which
unanimously vacated on First Amendment grounds an order of the
Federal Communications Commission {"FCC") prohibiting
completely broadcasts of indecent material.®’

The FCC order reviewad in ACT ]I was promulgated
after a virtually identical order had haen vacated by the D.C.
Cireuit in 1989.% In the 1588 case ("ACT I"), the court
had remanded the order to the FCC with instructions te
egtablish sate-harbor time periods during which indecent
material could be broadcast. Before the FCC could respond to
the remand instructions, Congress passed legislation requiring
the FCC to enforce its bap on indecent material 24 hours a
day.® The FCC complied with the Congrsssional mandate, and
a variety of pstitioners once again sought review.

Despite the popularity of a 24-hour ban both in

Congrass and in the Administration, the court (in a decision

Ly | . continued)

United States v. Halliman, 923 F.2d 873 (D.C. Cir. 1991)
(affirming district court's refusal to suppress svidence that
defandant claimed was obtained by a warrantless search in
violation of the Fourth Apendment).

% pecause Covington & Burling represented Post-tewsweek
Stations, Inc., we will not comment on the merits of the
decision.

# o9 Acticn for Children's Television v. PCC, 832 P.2d
1332 (D.C. cir. 1968) (hereinafter ACT 1).

w Pub. L. No. 100-453%, § 608, 102 Stat. 2228 {1%48).
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written by Chief Judge Mikva and joined by Judge Thomas)
reiterated its position in ACT I that & ban on indecent
material (as opposed to obscens material) was unconstitutional
in the absence of safe-harbor time perioda. According to the
court, "tha judiciary [may not] ignore its independent duty to
check the constitutional excessss of Congresa."d The court
renewed ity instruction to the FCC to develop appropriate safe
harbors and again remanded the ordar.

2. The Congress -- Judge Thomas has more frequently
baen called upon to interpret and snforce the constitutional
will of Congress. He has proven himself to be a careful
interpretar of statutes, employing the traditional judicial
tools of statutory interpretation. Thers i3 no evidence that
Judge Thomas allows hism own personal policy views or any bias
te interfers with the faithful interpretation of
constitutionally-promulgated statutes.

Perhaps the bost example of Judge Thomas's defersnce
to the will of Congress is Otig Elevator Co. v, Secretary of
Labor, 921 F.2d 128% (D.C. Cir. 1%90). As described esarlier,
that case raised the quastion of whether an independent
contractor that performed maintenances on an underground mine
elevator was subject to the satsty requlation jurisdiction of
the Secretary of Labor under the Federal Mine Safety and
Health Act ("FMSHA"). Although Judge Thomas's opinion for the

% oo 1, 932 P.2d at 1509-10.
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unanimous court found it unnecessary to decide whether ;hl
court muat defer to the discretion of the Secretary in
interpreting her statutory juriadiction (see the discussion
above in II.8 at pp. 18-20), the opinion did uphold the
Secretary’'s jurisdiction under the FMSHA.

Judge Thomas reached this conclusion by relying on
the plain meaning of the statutory language and by rsjecting
point-by-point the varicus arguments of the petitioner to
avolid that meaning. On its face, FMSHA gives the Secretary
jurisdiction to regulats ths health and safety of employess
working for "any independent contractor performing services or
construction” at a mine.i’ The patitioner did not dispute
that it fell within this definition read literally; howsver,
it arqued that Congress had not intended the language to be
read as broadly as the liceral language provided. Rather,
acceording to the patitioconer, the statute gave the Secrstary
jurisdiction cnly over indepandent contractors that operate,
control, or supervise a mine.¥ The patitioner's argument
was based on the giusdem gensrig doctrine of statutory
construction, on precedent in other circuits, and on the
policy argument that providing the Secretary with broad
jurisdiction under FMSHA would creats confusion betwsen that

2  gee 921 F.2d at 1288, quoting 30 U.S.C. § B02(d) (1982).
& 921 r.2d at 129%.
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act and the Occupational Safaty and Health Act, 29 U.5.C.
§§ §51-78 (OSHA).

After careful analysis, Judge Thomas rejscted each
ef the petitioner's arguments, First, he noted that the
petitioner’'s giysdem generis analysis was based on a
misconstruction of the doctrine and stated that, properly
construed, the doctrine did not warrant a narrowing of the
Secretary's 1urisd1ction.*” Second, Judge Thomas's opinien
held that the pstitioner’s references to cases in other
circuits either misconstrued those precedents.¥’ or wers
unpersuazive. ¥

Finally, Judge Thomas rejected the petiticner's
pollcy arguments.®’’ while noting that the Secretary had
argued that, rather than eliminating confusion concerning the
overlap betweean tha Mine Act and the OSHA, the petitiocner's
interpretation of tha Mine Act would increase confusion, Judge

Thomas found it unnecesasary to resolve the dispute. "Congress

¥ 14 at 1289.

4 1d, at 1289-%0 ("we find Otis's rellance on Bational Sand
misplaced”), referring to National Indus. Sand Ass'n v.
Marshall, 601 F.2d 639 (3d Cir. 1979).

¥ 921 F.2d at 1290-91 {stating that legislative history
cited by the Fourth Circult to support ilts decision to narrow
the Secrstary's jurisdiction was too ambiguous to raise any
doubt that Congrass intended what the plain language of ths
statute states), referzing to 0ld Dominion Power Co. v,
Donovan, 772 F.2d 92 (4th Cir. 1985).

£ 921 F.24 at 1291,
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hag written [the FMSHA) to encompass 'any independent
contractor pertorming services at a mine' (emphasis

LTS

added) ."= Accordingly, Judge Thomas deferred to Congress's
statad intent even (n the face of arguments by business that
such a result representad bad policy.

3. The Executive (including admipistrative
agencies) -- On a number of occasions, Judge Thomas has
confronted the need to defer to the discretion of agencies in
carrylng out their congressicnally-mandated duties. While
Judge Thomas has recognized that there are limits to that
deference, he has falthfully recognized that it is the
conatitutional duty of the Exacutive Branch to execute the
law.

For example in Buongiorno v. Sullivan, 912 F.2d 504
(D.C. Cir. 1990), Judge Thomas, writing for a unanimous pansl,
upheld an action by the Secretary of Health and Human Services
against a challenge by a2 recipisnt of National Health Service
Corps medical school scholarships. In return for receiving
scholacship money, Dr. Buonglorno agresd sither to serve two
years in a medically understaffed locaticn designated by the
Corps or to pay a penalty equal to three times the value of
his scholarship, plus interest. Wwhen Dr. Buongiorno completed
his medical residency, the Corps assigned him to serve in the

Indian Health Service in Oklahoma or Arizona. Dr. Buonglorno

W g
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immediately applisd for a waiver from his agqreement, based on
his wife's medical condition, but the Corps requested that he
demonstrate an inabllity to pay the penalty for fallure to
sarve.

The issue for decision was whether the statute
sgtablishing the scholarship pregram parmitted the Corps to
require a walver applicant to demonstrates an inability to pay
the penalty in addition to an lpability to perform the medical
gervice without extreme hardship. The district court held
that the Corps' rsgulations were invalid in requiring proof of
both conditions. The Circuilt Court vacated the district
court'a judgment as inconsistent with the requirements of the
Supreme Court's decision in Chevron that the court must delsr
to an agency's expartise unlass the agency's regulations are
not based on a permissible construction of the statute. Id.
at 508-09. Accordingly, Judge Thomas wrote:

Wers we sntitled to chooss betwean the

partiss' positions, we could proceed to

list sach position's merits and demerits,

and we might go on to decide that

Buongiorno has interpretad the statute

wore to cur liking. Chavron, however,

tells us o gauge the Secretary's

interpretation by its statutory parant,

and not to contrast it with an

interpretive rival.

Id. at sio.%

w Judge Thomas's c¢pinicn remanded the case to the District

for consideration of Dr. Buongiorno's further arguasnt that

the Secrstary's actions were arbitrary and capricious. Jd.
{continued...)



324

- 33 -

Another example of Judge Thomas's dafersnce te an
administrative agency is A/S Ivarans RAederi v. United States,
1991 U.S. App. LEXIS 14963 (D.C. Cir. 1991) (lvarans LI},
which Judge Thomaa authored for a unanimous panel. JIvarang II
involved an i{nterpretation by the Federal Maritime Commission
{"FMC") of a "pooling" agreement that had bsen entered inte by
competing maritime shippers plylng batwesn the United States
and Brazil (called the "Atlantic Agreament”) and that had been
filed with the FMC pursuant to the Shipping Act of 1984, 46
U.S.C. app. § 170&4(a). In attempting to resolve a dispute
that had arisen among shippers as to whether a certain class
of ghipments was covered by the Atlantic Agreament, the FMC
declined to defer to an arbitrated resolution of the diapute.
The FMC concluded that, because the Atlantic Agreement was
silent, the class of shipments wers not coversd {and thus ware
not afforded antitrust lomunity).

In his ocpinion for the court, Judge Thomas first
reiterated the court's holding in Ivarans I that the FNC
retained jurisdiction to rescolve the dispute notwithatanding

an arbitration prevision in the agreewent.¥ Judge Thomas

W, .continued)
{ Community for Creative Non-Violsnce v. Lujan, 908 PF.2d
992, 995 (D.C. Cir. 1%90)).

¥ tn Ivazans I, the D.C. Circuit had rejected the
pstitioner's agreement that an arbitration provision in the
Atlantic Agresment divested the FMC of jurisdiction to hear
the dispute. Seg A/S Ivarans Raderi v. United States, 993
F.2d 1441 (D.C. Cir. 19%0).
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tound it rational for the FMC not to defer to arbitration in
this case becauss ths dispute involved only legal issues that
had implications for the public at large.i¥

Next, the court upheld the FMC's resolution of the
dispute, noting that the court "must defar to the agency's
reascnable construction of the contract's terms."il’ Judge
Thomas specifically applied the FMC's ruls of construction
that, since the Shipping Act exempts from the antitrust laws
all activity coversd by policy agrssments, "[t]he contract
must clearly and specifically identify the particular
ancticompetitive activity in which a party seeks to
engage . "&

Yat another majority opinion authorsd by Judge
Thomas that reflects his willingness to defer to an agency's
congressionally-mandated discretion is Citizens Against
Burlingten. Ing, v. Pusey.?* In that case, the Federal
Aviation Administration ("FAA") had approved a plan by the
city of Toledo to expand the Toledo Express Alrport. The

sxpansion was necessary in order to snable Burlington Air

Ivarans II, 1991 U.S. App. LEXIS at n.5.
Id. at n.l1l.
Id. at n.13.

No., 90-1373, 1991 U.S. App. LEXIS 12036 {D.C., Cir.
Juna 14, 1991).

E & & E
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Express to move lts operations from outmoded facllities in
Fort Wayne, Indiana and to create a new cargo hub at Toledo,
The petition for review was filed by individuals and
groups representing users of a park that would be affacted by
the expansion of the Toledo airport. The petitioners sought
raview of the FAA's approval, claiming that in several
respecta the approval did not fulfill the agency's cbligations
under several federal statutes and related regulationa. The
most significant objections rslated to whether the FAA had met
all the requirements of the Naticnal Environmental Policy Act
of 1949 (NEPA).Y
Judge Thomas bagan the majority's opinion by noting

that NEPA 1is an extremely important statuts protecting the
environment.. MNevertheless, his opinion stresssd that Congroas
opted to achieve its goal of pressrving the snvironment not by
dictating substantive resulta but by requiring that agencles
adhere to certain procedural requirsments, most importantly
that they consider the environmental impact of proposed action
and of altarnatives that could achieve the same objectives.
Moregover, Judge Thomas wrote:

[§just as NEPA is not a green Magna Carta, federal

judges are not the barons at Runnywede. Because the

statute directs agencies only to look hard at the

environmental efiects of their decisions, and not to

take one type of action or another, federal judges
correspondingly enforce the statute by ensuring that

¥ pyb. L. Mo. 91-190, 83 Stat. 832 (1970), codified as
amanded at 42 U.S8.C. §§ 4321-4370b,
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agencies comply with NEPA’s procedures, and not by
trying to coax ai’ncy decisionmakers to reach
certain results,
with this as background, Judge Thomas's opinion carefully
considers all of the petitioners' objections o the FAA's
approval &

By far the most significant objection to the FAA'S
approval reated on the claim that the FAA's Environmental
Impact Study (EIS) failed to consider all the alternatives to
axpansion of the Teledo airport as ragquired by NEPA. The EIS
studied only two alternatives in depth, expanding the Toledo
alrport as planned, or doing nothing. The petitioners argued
that the FAA should have considersd a number of alternatives,

including expansion of other airporta, such as Burlington’'s

#1991 U.S. App. LEXIS 12036 at +9 (citatlion omitted).

& In addition to objections relating to NEPA, the majority
opinion also considered challenges based on tha PAA's allsged
fajlure to adhere to the requirements of the regulations of
the Council on Environmental Quality {(the CEQ); of saction
4(f) of the Department of Transportation Act of 1966, 49
U.5.C. § 303(c); and of section 309(b)(5) of the Airport and
Alrway Improvement Act of 1982, 4% U.8.C. App. § 1208(b)(5).
Tha court found that the FAA had coaplied with tha statutes.
In two respects, however, the court found that the FAR had
failed to coaply with the CEQ regulations in preparing the
EI15. First, the FAA should have selected one of the
contractors who prepared the EIS, but its fallure to do so did
not compromise the “"objesctivity and integrity of the NEPA
process.” 1991 U.S. App. LEXIS 12036 at *37. The court thus
refused to invalidate the EIS on this ground alone. Second,
the FAA should have raquired the contractor to executs a
disclosure statement to snaure he had no conflict of interest.
As a result, the court ordered the FPAA to remedy its failure
andt:: take appropriate action if the disclosure revealed a
conflice.



328

- 37 -
existing facilities at Fort Wayne.™ Indeed, Judge Buckiey
wrote & partial dissent from the majority's holding that the
FAA fulfilled its cobligations under NEPA, because he belleved
that the FAA had failed to consider additional alternatives
that wers open to Burllngton.i

Judge Thomaa's copinion for the majority c¢oncludes
that "an agency bears the responsibility for declding which
alternatives to consider in an savironmental impact statement
[and] . . . [1]t follows that the agency . . . bears the
responaibllity for defining at the ocutset the objectives of an
action."® 1The court went on to emphasize, however, that
"(d]efersnce . . . doss not mean do:nnncy."?”

Under this standard, the court approved the FAA'S
definition of cbjectives, namely “launch(ing) a new cargo hub
in Toledo and thereby helping to fuel the Toledo acono-y."‘”

Bacause of the excessive cost of alternactive expansions in

¥  In connection with the petitionsrs’ claims that the FAA
should have considered alternative geographic sites for the
carge hub, Judge Thomas noted that "Congress has . . . said
that the free markst, not an ersatz Gosplan for aviation,
shoyld determine the siting of the nation's airports.” 1591
U.S. App. 12036 at *21.

%  cee id. at *53-#66. Judge Buckley's dissent is discussed
further below.

% 1991 U.S. App. LEXIS 12036 at *13-+16 (citations
omitted).

% 14, at +16.
2 19, at *23.
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Toledo, and because building a cargo hub anywhwre outside of
Toledo would not fuel Toledo's economy, the court held it was
reasonable for the FAA to consider only the options of
pursuing the planned expansion of Tolado Express Airport or
doing nothing. Judge Thomas concluded

"{w]e are forbidden from taking sides in the

debate over the merits of developing ths Toledo

Express Airport; we are required instead only

to confirm that the FAA has fulfillied its

statutory obligationa. Events may someday

vindicate [petitionar's] belief that the FAA's

judgment was unwiss. All that this court

decides todﬁy ias that the judgment was not

uninformed.

These examples indicate that Judge Thomas is careful
not to let his own views interfere with the congressionally-
mandated discretion of the Exacutive Branch and administrative
agenciea. HNeverthelass, they also indicate that Judge Thomas
recognizes that deference is not the same as, in Judge
Thomas's word, “dormancy"” (1.s., an abdication of tha judge‘s
constitutional responsibilities). As explained above, sven

while rejecting most of the cbjections to the EIS at Lisaue in

£ 1991 U.S. App. LEXIS 12036 at +28 (citations omitted}.
In his partial dissant, Judge Buckley atated that the FAA
should have considered in its EIS alternative locations for
the cargo hub and should not have deferred to Burlington's
choice of Toledo over the alternatives. Judge Buckley
admitted that his difference with the majority related nct to
a differsnce in view concerning the relevant law but rather to
the fact that he read the goal stated by the FAA in the EIS
differently from the majority. geg id. at *35.
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Bysey, the majority ordered the FAA to remedy its fajlure to
satisfy a requirement in the CEQ ragulations.®

In a concurring opinion in Tennesseg Gas Pipeline
Co. v. FERC, 926 F.2d 1206, 1211-14 (D.C. Cir. 1991}, Judge
Thomas indicated that in some cases the conduct of an
administrative agency may be 30 egregious that a court is
warranted in taking unusual steps. In that case, the D.C.
Clrcuit for the second time disapproved and remanded a Federal
Enargy Regulatory Commission (FERC) ordar that without proper
justification established a rate of raturn for the
petitioner'a pipeline that was inconsistent with FERC
precedeant, Judge Thomas concurred in the sscond remand;
howaver, he saeverely criticized FERC's conduct, particularly
in light of the previous remand.

In his concurrence, Judge Thomas stated that he was
tempted to grant the pstiticner's request to allow the court
itself to establish the rats of return that sessed to be
compalled by FERC precedant. Despite Judge Thomas's cbvious
frustration with the FERC's conduct, however, he ultimately
concluded that the unusual remedy of the court Ltself doing
the administrative agency's job was unwarranted bscause
"leagitimate concerns about judicial overrsaching always

militate in favor of affording the agency just one more chance

v Sea footnote 37, pypra.
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to explain its decision."® Nevertheless, Judge Thomas
indicated that there could be exceptions to this rule, even if
they were likely only "once-in-a-decade” evencs.™¥
D. Judge Thomas Has Shown Support For Soclety's Right
To Protect Itself From Criminals, But At The Same

Time Has Been Sensitive When The Rights Of Criminal
Are V

The largest single category of decisicns by Judge
Thomaa involves appeals from criminal convictions. Judga‘
Thomas has shown himself to ba in the mainstream of the
judicliary in handling such appeals. Judge Thomas's opinions
address a broad range of the Ilssues raised by criminal
defendants who seek to overturn a jury verdict including
challenges to the sufficiency cf the cvldtnce,‘v appeals of
a trial court's denial of a motion to sever,’ sxceptions
basad on the Federal Rules of Evidence to the trial court's

refusal to exclude evidence,? and challenges to the legal

& 926 F.2d at 1214.

L1 id.

w United States v. Rogers, 918 F.2d 207, 214 (D.C. Cir.
1990); United States v. Poston, 902 F.2d 90, 92-%6 (D.C. Cir.
1990},

%  United States v. Harrison, 931 F.2d €%, 67-T1 (D.C. Cir.
1991); Long, 905 P.2d at 1580-61.

2/ 598 Rogers, 918 F.2d at 209-13; United States v. Long,
90% F.2d 1572, 1579%-80 (D.C, Cir. 19%0). In Rogers, Judge
Thomas guotes United States v. Moore, 732 F.2d 983, 989 (D.C.
Cir. 1594), stating that "‘[t]he language of [rule 403] tilts,
aAs do the rules as a whole, toward the admission of evidence
in close cases. . . . [T]he balance should generally be struck
{continued...)
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sufficiency of jury instructions.?¥ In all of the appeals

but one, for which Judge Thomas wrote for the majority, he
voted to affirm the <conviction.

Judge Thomas has also had to resolve a number of
constitutionally based challenges to criminal convictions.?’
For example, in United States v, Halliman, 523 F.2d 873 (D.C.
Cir. 199]1), Judge Thomas wrote the opinion for a unanimous
pansl atfirming the trial court's denial of the defendants'
motions to suppress svidence (primarily drugs) on Fourth
Amandmant grounds. The case involved an effort by the D.C.
police to shut down a cocaine tratfficking scheme baing
operated cut of a hotel. The hotel management tipped aff the
police. A background investigation corroborated the tip and
astablishad the identity of the suspects. After the suspacts
changed hotel roomsz (as they had dons rapesatedly in the past
in an attempt to svade police detection), the police obtained
a warrant to search the new rooms, based on trace findings of
narcotics in the rooms that had beaen vacated.

When the pelice arrived at the hotel, they lesarned
that one of the suspects had rentad an additional room not

£2/¢ . .continued)

in favor of admission when the evidence indicates a close
relationship to the event charged.' (footnotes omitted).™ 918
F.2d at 211.

w United States v. Whoie, 925 F.2d 1481, 1483-8% (D.C. Cir.
199%1).

w See the cases discussed at footnote 69, gupra.
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listed on the warrant. Rather than delay their execution of
the search in order to obtaln a new warrant, one of the police
knocked on the deor to the room and requested permission to
search ic. In responss to the knock, the suspect began
flushing drugas down the tollaet; hearing the toilet, the
otficer broke into the rooem, found cocaine in plain view, and
subdug¢d the defendant. Believing chat the suspect
sybasaquently gave his permission to a further search of the
room, the police diacovered addjtional evidence. When the
suspect later refused tc verify in writing that he had
authorized the ssarch, the police suspsnded their activities
in order to seek an emergency search warrant, which they
obtained shortly theresafter.

The court of appeals held that the actions of the
police did not vioclate the Fourth Amendment and that the trial
court therefore had properly allowed the svidence to be
prasented to the jury. <Citing numerous prscedents, Judge
Thomas first noted that once the police had reason to belisve
that the suspsct was destroying avidence, the "sxigent
circumstances” doctrine justified the police’s initial entry
into the room.2/ Drugs in plain view in the room were
therafore properly seized.

Judge Thomas's opinion went on to consider the
admissibility of the evidence that was not in plain view and

W 923 P.2d at 878-90.
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that was found before the police obtained the SMerJency sSearch
warrant. The court noted that the subsequent warrantlessg
search of the room was pot proper without the suspect's
authorization. MNeverthelesa, the police subsequently obtained
a search warrant for the room based on information unrelated
to the unauthorized search; conssquantly, Judge Thomas's
opinion held that the evidence found in the room was properly
admitted under the independent source doctrine.®’ In sum,
Judge Thomas's opinion in Halliman is a model of careful
analysis leavened with common seanse, which protected the
public's interest in truth in the courtroom while adhering to
precedents defining the constitutional rights of the accused,
Even though most of Judge Thomas's opinions have
affirmed criminal convictions, he has authored an opinion
reversing a conviction in Upited States v. Long, 905 F.2d 1572
{D.C. Cir. 1990). The police had arrested Long in an
apartment that contained a variety of drugs and drug-related
paraphernalia. In addition, the police found & gun partially
concealed in a sofa in a part of the apartment that was
asparated from tha area in which Long was arrested. At trial,
the jury convicted Long both of drug possession charges and of

"using” a firearm in connectlon with a drug offense. Long

¥  14. at 880-81. Judge Thomsa's cpinion also atfirmed the
trial court's refusal to syppress the admission of the
quantity of cocaine found on the person of anothet suspect who
approached the hotel rooms during ths course of the police
search. Id. at $981-62.
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neither owned, rented, nor lived at the preanises where ha was
arreated, and the government offsred no evidence that Long was
aware of the gun's presence.

The court upheld Long's conviction relating to drug
polseslion;u' however, the court reversed his convictlicon for
the firearms viclation.? Judge Thomas first stated that
*(o]verturning a jury's determination of guilt on the ground
of Lnsufficient evidence is not a task we undertake lightly
[bacause] . . . we owe tremendous deference to a jury
verdict.*® Nevertheless, a court cannot “fulfill [ita]
duty through rote incancation of thess principles . . . [but]
must snsure the evidence . . . is sufficient to support a
verdict as a matter of law. X/ Taking this duty seriously,
the court held that given the lack of svidence that Long knew

of the gun's existence, much less touched i{t, "[t]here was no

W 905 F.2d at 1579-01.

B/ 14, at 1375-79. Long had been charged with violating 18
U.5.C. § 924(c}{1), which provides in part that it is a
fedaeral crise to "use{] or carr[y] a firearxm ... during and in
relation to any . . . drug trafficking criwe.” In addition to
ovarturning Long's conviction for the federal firearms
coffense, Judge Thomas's opinion also provided the other
defendant with an opportunity to corrsct an otherwise fatal
deficiency in her notice of appeal. Sas 905 F.2d at 1574-75
{discussed above at pp. 23-24).

¥ 14. at 1576.
iy m.
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svidence ... that the firearm was ever sither actually or
constructively in Long's possession.

Judge Thomas noted that the word "use" in section
924{c)(1) "has been loaing its conventional, active
connotaticn for some time."? In the circumstances of
Long's conviction, t¢ hold that Long "used" the firearm "would
be to concede that the word 'use' has no discernible
boundaries. % Judge Thomas noted the impropristy of such a
concession, especially in the context of the construction of a
criminal statute. Morsover, the court found all the cases
cited by the gevernment to support its expansive definition
were inapposite since all those cases, unllike Lopng, invelved
at least some evidence of a nexus between the defendant and
the firearm that the defendant allegedly possessed.t g
the court summarized its holding, "“we reverse Long's
conviction because the government failed to adduce any
evidence suggeating that Long actually or constructively

possessed the revolver."¥

. at 1577,

i
N

. at 1877-10 (emphasis in original).

% 14, at 1%76. Judge Sentells filed a partial concurrence
claiming that “[o]n the present facts, the government did not
offer evidence of possession or any other evidence that Long
had used the firearm."” [d. at 1582 (eaphasis in original). As
{continued...)
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Judga Thomas's majority opinion Lls an example of an
affort to bring order out of chaos and to ensure that the
original meaning of a criminal statite does not get stretched
beyond recognition over time. It does not, howaver, repressnt
an aversion to upholding a conviction under the firearms
gtatute in the appropriate circumstances. Indaed, in his
subsequent opinion for a unanimous panel in United States v.
Harrison, 931 F.2d 6% (D.C. Cir. 1991}, Judge Thomas upholds a
conviction under the same statuts Lhased on the defendant's
constructive possession of & gun. In Harrisen, the court
affirmed the conviction of a defendant whe was present in a
van being used to traffic narcotics. The defandant was
wearing a bulletproof vest but did not have A gun. The two
other occupants did possess firearms and thare wars two loaded
clips of ammunition plus weapons magazines in the van. Under
thege circumstances, Judge Thomas's opinion hsld:

Since drug dealers ars hardly known te be lronically
disposed {as evidenced by thé wespons, wespons
magazines, and amsunition recovered in this case),
the jury could reasonably have inferred that whsn
and if Butler was shot at, he would sither use ons
of his confederates’' guns to shoot back, or slse
instruct one of thaem to do so. It could have

inferred, in other words, that Butler knew he had
‘sone appreciable ability to guide the densicy' of

W, .continned)

a4 result, according to Judge Sentelle, thers was no need to
articulate a "technical rubric of possession.” Jd. A J
Thomas points ocut in the aajority opinion, however, since t
government believed thers was svidence of "possession,” it was
indeed necessary for the court to articulate "what it owsans to
‘use’ & gun.” Id. at 1379.
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the weapons, 'some stake in them, scme powsr over
them.' That i=s suttlcic&} to establish constructive
possession as to Butler.

E. Judge Thomas's Judicial Record Reveals His Ability
Intelligently to Resolve Complax and Important Issues of
Commercial Law and Buginess Requlation

Most of the public debate about a jydicial
candidate's qualifications understandably focuses on how the
candidate handles issuss of great moment to cltizenry, such as
constitutional controversies, the rights of the criminally
accused, amd separation of powers. As the foregoing
demonstrates, Judge Thomas has esatablished that he can
successfully handle such issuss. That should not be the end
of the debate, howaver. The way in which a justice handlea
the seemingly more mundane matters, including civil procedure,
contract interpretation, commercial law, and general business
regulation in the area of tax, antitrust, and aecurities laws,
can have juat as profound an impact on the lives of Aasricans.
The ability to deal effectively with such issues, of <courss,
requires a lustice to be learned in the law. Perhaps squally
importantly, howsver, a justice also must be able to sort
through complex sets of facts, to master non-legal disciplines
such as sconomics, accounting, and financisl theory, and to
appreciats the practical consequences of his or her decisions

on individuals, businesses, and ths sconomy as a whole.

8 g3 r.2d at 73 (citations caitted).
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A% wa have already described, Judge Thomas's
background, particularly his esmplayment in the legal
department of one of this country's largest corporations,
should provide him with a particularly relevant perspective an
suych issues. While on the D.C. Circuit, Judge Thomas has
written gseveral panel decisions in cases involving complex
issues of business regqulation which carried significant
financial consequences for the litigants. Judge Thomas's
opinions in those cases reflect intelligence, common sanse,
and an appraeciation for each dacision's practical

consequences. Morsover, his cpinions in the Alpo and pPaker

Huyghes cases, disc d below, made & significant contribution
to the law of unfair competition and antitrust, respectively.
First, however, we describe Judge Thomad's majority
opinion in Western Marviand Co. v, Hagbor Ing. Co., 910 F.2d
960 (D.C. Cir, 19%0), in which Judge Thomas resolved a rather
arcane dilemma involving guestions of civil procedure and
faderal jurisdiction in a conmplex insurance dispute. In that
case the district court had dismissed twe actiona brought by
railroads against their insurance carriers to eatablish
coverage for asbestos-related claims by rallroad employees.
In the first of the two cases, three rallroads susd forty
insurers. In the second case, Western Maryland Railway Co.,
the subsidiary of one of the three plaintiff railroads in the
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firat action, sued nine of the forty insurance carriers that
were defendants in the first action.

The Lnsurance companies argued that asbestos-related
claims were subject to overall policy limits applicable to
occupational diseases and that the aggregatd sum that could be
recovered by the four railroads was therefore limited to the
maximum overall amcunt available under the policies for
sccupational disewases. Accordingly, the insurance carrisrs
claimed, all four rallroads should be required to join in a
single action becauss they were claimants to a single, limited
fund. 1If the railroads were permittad to sus the insurers in
separate actions, the insurers argued that they might ba
subject to multiple recovery or to inconslstent findings
regarding whether the occupational disease limitation in fact
applied. Thus, in the insurance companies® view, all the
railroads should be ragquired to bring only one lawsult., Id.
at 962-63,

At the same time, the insurance companiss argued
that joining Western Maryland's claim with the action brought
by the other three railroads was not feasible. Western
Maryland was incorporated in the same state as some of the
insurance coampanies that were defendants in only the firat
case. If Westsrn Maryland wers made a plaintiff in that case,

the district court would lose diversity of citizenship

& 910 P.2d at 961-62.
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jurisdiction over the entire controversy. As the carriers
pointed ocur, a federal court's authority under 18 U.S.C.
§ 1332{(a) to hear suits between "citizens of different States”
requires that @ach plaintiff be from a state differsnt trom
sach defendant's state.®

Judge Thomas's opinion for a uynanimous court Look a
very practical approach to thea Lissues, allowing the claims to
procead without exposing the insurance companies to a
substantial risk of incurring inconsistent obligations.
First, Judge Thomas held that since both suits were panding
bafors the sage district court, the judge could guarantee that
the insurers’' total liability in the two cases did not exceed
any aggregate limits that might ultimately be found to apply.
Second, Judge Thomas noted that the railroads had concaded on
appeal that if the occupaticnal disease limitations did apply,
their overall recovary would stop at the aggregate limjces.
Judgs Thomas held that this concession would be binding on the
raillroads when the case was rsaturned to the district court,
and they would be prohibited from taking a different approach
to damages in the lower court.

The Western Marviand cpinion provides evidence that
when consistent with the rule of law, Judge Thomas is willing
and able to find solutions to permit cases to go forward and

% 1d. at 963.
W 1d. at 983-64,
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t¢ be decided on thelr merits, rather than on narrow

procedural grounds. Moreover, the Western Marvliand opinion ia
a further example of Judge Thomas's ability to bring a

considerable breadth of legal wisdom and sound common senss to
bear on a complex body of legal rules.

While Judge Thomas's declsion in Western Marviand
demonstrates his ability to resolve apparent procedural
obstacles to the resolution of complex commarcial disputes,
two other opinions by Judge Thomas reflect his ability to make
significant legal contributions to important areas of business
regulation. First, In Alpo Petfoods, Inc. v. Ralston Purina
Co., 913 r.2d 958 (D.C. Cir. 1990), Judge Thomas wrote an
opinion for a unanimous panel in a case involving cross claims
batwaen pet food producers tor false advertising under thas
Lanham Act. Tha cass is particularly noteworthy because of
its carsful and comprshensive discusalon of the appropriats
way for courts to measurs damages in cases of false
advertising.

In Alpo, the trial court had found that beth Alpo
and Ralston violated the Lanham Act by making false claims
about their products ~-- without any credible acientific basis,
Ralston had claimsd that its dog food amelicorated the effects
of canine hip diseass (CHD), and, in cetaliation, Alpo falsely
claimed that veterinarians preferred its product "2 to 1" over
Ralston's product. The district court awarded damages to Alpo
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approximately equal to Ralston’'s profits from sales of its
product during the period that the advertizing was run, plus
attorney‘s fees. Ralston was awarded only its attorney's faees
and no damages becauses the district court found that the
magnitude of lts wrongdoing far axceeded that of Alpo's.
Finally, the district court entered an injunction requiring
Ralston to pre-clear any clalms relating to CHD it intended to
make with the court. The court subsequently determined that
the injunction applied sven to scholarly articles written by
nen-Ralston scientists which did not refer to Ralston
products, and it threatened Ralston with contempt for stating
in a professional journal that it disagreed with the district
court's Tuling and planned to appeal.

The D.C. Circuit reversed the damage award to Alpo,
finding that a profit-based award was appropriate only where
the Lanham Act violation was willful and in bad faith, and
Ralston's conduct was neither. It also requirad the district
court to detarmine whether Ralston suffered damages, finding
that the Lanham Act did not authorize a court to deny monetary
relief wheare a violation was found, and it narrowed the scope
af the injunction.

In deciding this case, Judge Thomas was required to
analyze the purposse of the Lanham ACt and to compare remedies
avallable in other, related unfalr trade casss (such am

trademark infringement actions) in order to choose among
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competing remedjal theories -- viz., whether the Lanham Act is
intended to punish the violator even if ths violation is not
willful; or, if not, whether it is intended to compensate the
disadvantaged competitor, or to require the violator to give
up its ill-gotten gains, saven if those gains far exceed the
detriment suffered by its competitor.

In the year since JAlpo was decided Judge Thomas's
opinion has been cited as one of the leading cases
interpreting the Lanham Act in numarcous leagal seminars,
Morsover, Judge Thomas's resclution of the itssues involved in
AlDo was so thorough and convincing that counsel for Alpo
{which had its $10.4 million damage award reversed) has
praised Judge Thomam's opinion for its clear and thoughtful
discussion of the law.¥

Finally, in United States v. Baker Hughes Inc.., %08
F.2d 981 (D.C. Cir. 1990), Judge Thomas wrote for a unaniaous

w Some persons have suggested that Judge Thomas should have
disqualified himself from deciding this case becauss the
family of his friend and former boss, Sen. John Danforth,
holds shagres of Ralston stock and is represented on its board
of directors, and that his fajlure to do so was lmproper.

Both Protessor Geoffrey C. Hazard, Jr., who is often regarded
as the premier expert on legal sthical matters, and Profeasor
Ronald D. Roetunda, als¢o an expert on sthical matters, have
opined that there was no impropriety on Judge Thomas's part in
failing to disqualify himself and that indeed it would have
been inappropriate for him to do ao. 3es Appendix {lettsrs
from Geoffrey C. Hazard, Jr. to C. Boyden Gray {(July 17, 1991)
and from Ronald D. Rotunda to C. Boyden Gray (July 26, 1991)).
We also note that Alpo's counsel, who was aware of Judge
Thoaas's relationship with Senator Danforth during the
litigation and did not object, has publicly cslled claims that
Judge Thomas should have disqualified himself “frivolous.”
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panal atfirming the district court's denial of the U.S.
Department of Justice's request for an injunccion prohibiting
a merger, The merger involved a 1989 proposal by a Fianiah
manufacturer of hydraulic underground drilling rigs to acquire
the business of a French manufacturer of thd same type of
drilling rigs. The govarnment sought to block the merger on
the ground that it would create a dominant firm and would
significantly increase concentration in a highly concentrated
market in violatlon of section 7 of tha Clayton Act, 185 U.5.C.
s 18.

District Court Judge Gerhard Geaell denied the
government's request for an injunction after a hearing.?
In his opinion, Judge Gessll found that, based on the merging
parties' magrket shares, ths government had made a prima facie
ghowing that the merger violated section 7; however, othesr
factors, Including questions about the reliability of the
government's market share statistics, the defendant's ability
to exercise market power given the existence of a few, large
sophisticated customers, and, most importantly, the likelihood
of new sntry, established that, on balance, the merger on
balance did not viclate the law. As Judge Gesell explained
his decision, "while competition is likely to be lessened
inmediately 1f the proposed acquisition is completed, long-
range prospects in the macket, while uncertain, are favorable

¥ 131 F. Supp. 3 (D.D.C. 1950).
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to new entry which will ensure continued vigorous
competition."”'

The government appealed, arguing that Judge Gesall
had employed the wrong legal standard in svaluating the
evidence offersd by the defendants to rebut the govarnment's
prima facie case. The government argued that "as a matter of
law, section 7 defendants can rebut a prima facie case gnly by
4 clear showing that entry into the parket by conpetitors

would be quick and effective.”® In rejecting on behalf of
the court the legal atandard proposed by the government, Judge

Thomas stated that the standard “is devoid of support in the
atatute, in the case law, and in the government's own Merger
Guidelines. "%/

In a careful and clear articulation of section 7
law, Judge Thomas explained why the court could not adopt the
standard. Flrst, ths court noted that the government's
implicit proposition that only evidence of new sntry can rebut
a prima facig case was flatly inconsistent with the Supress
Court's seminal decision in ypited States v, General

Cynamics.’ Moreover, the court noted that it is now

731 F. Supp at 1ll.

908 F.2d at 983 {emphasie in original).

I1d.

415 U.S. 486 (1974) (rejecting the government's prima

tacie case on the ground that svidence indicated that markst
{continued...)

B R B B
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"hornbook law” that a variety of factors can rebut a primg
facie showing based on market shares®, and that even the
government's Merger Guidelines recognize this.®™ Despite
the clear weight of authority concerning the relevance of
factors other than entry, according to Judge Thomasa's opinion,
the government's arguments on appeal ignored several non-entry
related factors that Judge Gesell had ralied upon in rendsring
his decisjon: the "misleading” nature of the government's
market share statistics and the sophiatication of the
customers .

Second, the court rejected ths government's proposed
"quick and effective” standard for svaluating entry as "novel
and unduly onerous."¥ The court again noted that thers was

no support in the case law for tha government's standard and

that the one case, Waste Management, cited by the government

‘v(...contlnu.d)
share statistics were an unrelliable predictor of the merging
firm's future competitive significance).

% 908 F.2d at 985, citing P. Areeda & H. Hovenkamp,
Antitrupt Law Y% 919, 520.1, 921, 925', S34', 93%', 939°
{Supp. 1989); H. Hovenkamp,

Law § 11.6 (1985); L. sSullivan, Handbook of the Law of
Antitrust § 204 (1977).

e 908 F.2d at 585-86, giting U.S. Dep't of Justice, Merger
Guidelines §§ 3.21-1.35 (June 14, 1984).

% 908 F.2d at 966.
W 14. at 997.

$6-272 0 - 93 - 12
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provided no support for the government's arguments.Z’ The
court noted, moreover, that the proposed standard was
unattractive because it is inflexible, "overlooks the point
that a firm that pever enters a given market can nevertheless
exert competitive pressure on that market,” and the meaning
the government intended by the term, "quick and sffective,”
wag unclear.® Raviewing the evidenca of entry that the
district court relied on, Judge Thomas found "no errer" in the
lower court's finding that the prospects for entry would
"likely avert anticompetitive effects" from the mert]er.ﬂ“r
Third, Judge Thomas's opinion determined that
requiring the defendanta to make a "clear” showing of the
likelihood of entry in order to rebut the government's prima
facie case bazed on market shares would result in an
impermissible ahifting of the government's ultimate burden of

proof to the defendants.i®’ Judge Thomas's opinion

¥ 1d., giting United States v. Waste Nanagement, Inc., 743
F.2d 976 (2d Cir. 1984). As Judge Thonas's opinion points
out, the Second Circuit in Waste Management, on the basis of
svidence of likely nevw sntry, revarsed a district court
decision enjeining the merger.

¥ 1d. at 987-88 {emphasis in the original).
% 14. at 989.

2 14, at 991 (requiring "evidencs ‘clearly’ disproving
future anticompetitive effects® entails essentially parsuading
"the trier of fact on the ultimate issue in the case . . .[and
a)bsent express Iinstructions to the contrary, we are loath to
depart f:on settled principles and impose such a heavy
burdsn*).
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recognized that dictum in some Supreme Court decisions from
the early 15605 suggeated that defendants must make a “"cleap"
showing in order to rebut a prima facle case.®
Mevertheless, Judge Thomas's oplnion correctly noted that
subsequent Supreme Court decisions from the 1370a did not
repaat the earlier dictum and instead recognized that
concentration statistica had proven not to be as accurate an
indicator of anticompetitive mergers as the Court thought when
it first articulated the dictym.’¥ Moreover, requiring a
clear gshowing by the defendants would put too much emphasis on
market share statistics and, as Judge Thomas pointed out, it
would be contrary to the governmant's own admenition against
"slavish{] adhers{nce]"” to such statistics .

The appellate court's decislon in Daker Hughes is a
good eaxample of synthesizing a substantial body of business
regulation law, applying principles from a ncn-legal
discipline {(in this case sconomics), and sorting through

complex facts in order to write a thoughtful opinion. The

2 14. at 989-90, giting United States v. Philadelphia Nat'l
Bank, 374 U.S. 1321, 36) (1961); United States v. Von's Grocery
Co., 384 U.S. 270 {19566); United States v. Pabst Brewing Co.,
384 U.S, 546 (1968).

8/ cog 908 F.2d at 990-91 collecting the decisions. The
most important Suprems Court decision in this line is General

Dynamics Corp., supra n.%2.

9 14. at 992 n.13, guoting Department of Justice statement
{explaining the 1984 revision of the Merger Guidelines),
ceprinted in 4 Trade Reg. Rep. (CCH) at 30,582,
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resulting opinion i{s to ba commended to anyone trying to
upnderstand how mergers are properly analyzed under the
antitrust law.

Moreover, Judge Thomas's opinion is no apologia for
big business . 2¥ Rather, it is a pains-taking effort,
solidly grounded on ample precedent and on the views of the
leading antitrust scholars, ¥ and it reflects the
mainstream of current section 7 ju:ilprudnnct.“y It also
reflects Judge Thomas's common sense in avoiding a "legal
standard” that had no baisis in precedent and had no clear
meaning. The creation of such an unprecedented, ambiguous
standard for entry could have had & Jdeletericus effect on
business certainty without providing any benefits for

CONBUMSLS .

2  1p his opinions, Judge Thomas has shown he has no
reluctance ta rule againat businsss when the facts and law do
not support its position. Se8, &.9., Otis Elevator Co. v.
Secrstary of Labor 921 F.2d 12685 (D.C. Cir. 1990).

& rpeerestingly, in referring to hornbook law, Judge Thomas
doss not cite the works of the sometimes controversial
"Chicago School” scholars, such as Judge Robert Bork. Ssee
gupca n.93.

B png government has lost & number of litigated merger
cases in recent years, frequently on the ilssue of entry. 3ae,
$.g9., Wasts Managemsnt, supra; Unived States v. Syuly
Enterprises, 903 F.2d 659 (9th Cir. 1990). Morsover, as Juwige
Thomas's opinion indicates, Judge Gasell's opinion
more faithful to the Department's articulated policy in the
than the poaition advocated by the
government in its briet.
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III. m r "

On several occasions prior to his nomination to the
D.C. Circuit, Judg® Thomas advanced the view that the
Constitution givea effact to certaln principles of the
American Founding, especially to the natural equality of all
men and women that is the cornsrstone of the Declaration of
Independence, Judge Thomas haa somatimes called this viesw a
"natural law" principle or an appeal to a "higher law, it/

Despite the complete absence of any support for such
speculation in Judge Thomas's judiclal record, a few
individuals and groups have asserted that, if confirmed,
Justice Thomas will invoke "natural law" to make his declsicns

jout

as an Asgociate Justice, They base this speculation on

2 ses, $.9..
a {hereinafter

"The Erivilege or Immunities Clause”), 12 Harv. J.L. & Pub.
Pol'y 63, &4 (1989); 1 "

constitutionsl Interpretation (hereinafter *
L.J. 983, 992-95 (1987);

. in

331, 400 (D. Boaz, ed. 1988) (hereinafter "

*):; Speech by Clarsnce Thomas befors the Pacific
Ressarch Institute, August 10, 1587 (hereinafter "Pacific
Research Institute Address™), at p. 3; “The Calling of the
Highsr Law," Address by the Honorable Clarence Thomas,
Chairman, Equal Employwment Opportunity Commission, on the
Occaslion of the Martin Luther King, Jr., Holiday Delivered at
the U.S. Departwment of Justice, January 16, 1987, (hereinafter
"Martin Luther Xing, Jr., Address”), reprinted in 133 Cong.
Rec. 2655-58 (Feb. 3, 1987).

"), 30 Howard

LY ooy, 9.9., People for the American Way Action Fund, Judge
Clarence Thoonas: “An Overall Disdaig for the Ruls of Law:

(conttnuoa...)
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spesches and articles Clarence Thomas wrote prior to becoming
a judge.®¥

After sxamining Judge Thomas's record as a whole, we
believe tho speculations of his critics to be unfounded,
Nothing in Judge Thomaa‘'s record on the court of appeals
indicates that Judge Thomas would allow his own parsonal
philosophy, religious belisfs or moral doctrines to "trump”
the Constitution and constituticnally enacted statutes. In
particular, Judge Thomas has never mentioned "natural law” in
his opinions, much less invoked a natural law principle as a
rule of decision.

Judge Thomas's views on natural law were alreacy

well known when he wasz a nomines to the Court of Appeals. In

1994 | .continuad)

July 30, 1991; Lawrence H. Tribe, "Clarence Thomas and
‘Natural Law,'" New York Times, July 15, 1991, at AlS, col. 1;
E. Cheﬂrln-w Clazrence Thomas' Naturasl Lav Philosophy,
undated (study prepared for tha People for ths American Way).

Y  on the basis of Mr. Thooas' extrajudicial writings, for
exanple, ths Pecpls for the American Way Actlon Fund
insinuates that a Justice Thomas might overturn Supreas Court
decisions that ended segregation and decisions that
sstablished the right of privacy. Peopls for the American
Way, at 10-22. Erwin Chemerinsky, in an analysis for the
Pesople For the American Way Action Fund, has argued that
reliance on natural law would lead a Justice Thomas to create
rights that are not snumerated in the Constitution, including
the right to 1ife of an unborn fetus and economic rights.
Chemerinsky, supfa, pAssim. In a New Tork Times op/ed article
published shortly atter President Bush nominated Judge Thomas
t¢ the Supreme Court, Lawrence Tribe claimed that, relying on
natural law, a Justice Thomas would bring "thsclogical”™
concerns to besar on constitutional issues and thersby promote
"moralistic intrusions on personal choice.® Tribe, SUDLa.

. glt.
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his D.C. Circult confirmation hearings, Judge Thomas clearly
indicated that he would not rely on natural law in making
decisions as a member of the judicial branch.

In writing on natural law, as I have, I was

speaking more to the philosophy of the founders

of our country and the drafters of our

Constitution. . . .

But recognizing that natural rights i3 a

philosophical, historical context of the

Conatituticon 12 not to say that I have

abandoned the methecdology of constitutional

interpretation used by the Supreme Court. In

applying the Constitution, I think I would have
to resort to the approaches that the Supreme

Court has used. I would have to look at tha

texture of the Constitution, the atructure. I

would have to look at the prbg; Supreme Court

precedsnta on thoss matters.

If Supreme Court nomines Clarence Thomas gives the
same responsg, the fears raised by thess critics should be
further laid to rest. Nevertheless, becauss of the
disproportionats public attention that has been given to these
alarming pradictions, we have examined Judge Thomas's
published speeches and articles to determine whether,
notwithstanding his testimony bafore the Committee on thas
Judiciary, there is some basia for his opponants’ dire

predictions.

L¥  contirmation Hearing on Clarence Thomas to be &4 Judge on
the U.S. Coust of Aopeals for the District of Columbia:

+ 101st
Ccong., 2d Sess., at 10 (19%0}.
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In fact, Judge Thomas's speechesz and articles
published before his judicial appointment do not support the
alarmist views of his critics. Rather, the conclusions
reached by his oppeonents appear to be based on a
mischaracterization of those writings and on selectivae and
out-of-context quotations.

A, Natural Law as an Ald to Interpreting the

First, Clarence Thomas's writings reflact a view
that the Constitution was written as 1t was in order to give
effect to certain philosocphical principles embraced hy the
Founding Fathers. 1In particular, according to articles and
speeches written before he became a judga, Clarence Thomas
stated that the Constitution and Civil War amendments reflect
the "self-evident truth"” that "all men ars created equal®
which is the cornerstone of the Declaration of Independence.
At times, Clarence Thomas referred to this view asm a "natural
law"” principle or as an appeal to a "higher law, nhb¥/

Despite his references to natural law, Clarence
Thomas did not claim in these speaches and articlas to be a

systematic natural law thinkar. ¥ Moreover, Clarence

W seg, f.9., The Privileges or Impunities Claupe, at 64;

, at 992~-9%, Pacific Research Institute Address
at 3; Martin Luther King, Jr., Address, at 2657.

4  y1p fact, the "natural law" labsl is not essential to the

contant of Judge Thomas's position. 1In his most detailed and
(continued...)
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Thomas ha&s$ never argued that natural law provides judges with
a license to ignore thes express language of the Comstitution,
or even the Constitutlon's silesnce, in favor of unenumerated
rights derivad from higher law. Rather, Clarence Thomas's
reflections on the subject ¢f natural law are confined to the
unramarkable proposition that In trying to underatand the
meaning of the Constitution's words, one must be aware of and
understand the natural law principles that in large part

guided the drafting of the Constitution.i¥

S, , . continued)

comprahensive spasch on civil rights and raclal equality,
Judge Thomas elaborated his views without referring to them as
a "natural law" doctrine. “The Modern Civil Rights Movement:
Can a Regime of Individual Rights and the Rule of Law
Survive?," Remarks Delivered by Clarence Thomas, Chairman,
Equal Employment Opportunity Commission at the Tocqueville
Forum, Waks Forest University, 1-14 (Apr. 18, 1988)
{hereinafter "The Clvil Rights Movement"). Only after
elaborating his thoughts did Judge Thomaa remark that
"fJustice] Harlan kept alive the higher law background of the
Constitution . . . ." Jd, at 14. sSimilarly, in a 1988 speech
at California State University, Judge Thomas used Walter
Lippman's phrase "public philosophy” to refer to tha very same
principles of squality he had discussed aa "natural law"
principles 1ln sarlier spesches. Remarks by Clarence Thomas,
Chairman, Equal Employment Opportunity Commission, at
california Sate University, at 8-10 (Apr. 25, 1388) ("Ar the
heart of the American public philosophy, I have come to
conclude, is the 'self-evident truth' of the squality of all
men which lies at the center of the Declaration of
Independence.”).

U cee, 8.4,
, 4t 697 (the founding
Fathers created "good 1nst1tutxons [in the Conatitution] that
protect and reinforce good intentions,” such as the rights of
life, liberty and the pursuit of happiness); The Privileges or
 ENRLA, At 66 (“[t)he higher law background
of the Constitution reminds us that our political arrangements
{continued...)



356

_55_

The limited significance of this proposition tor
judicial review is illustrated by the fact that in his
writings, Clarence Thomas has identified only two Suprema
Court precedents, Dred Scortil® and plesgy v, Ferguson,
that were wrongly decided as a consequence of the Supreme
Court's fallure to recognize the natural law underpinnings of

the Constitutlion.® Not only is condemnation of those two

W,  continued)

are not mere mechanical contrivancas, but rather have a
purpose”). Even the cpponents of Judge Thomas's nomination to
the Supreme Court acknowledge that "“[alt the time of the
Constitution's drafting, natural law was the dominant
political philosophy.” Chemerinsky, at 1, g¢iting C.
LeBoutilliar, American Democracy and Natural Law 126-27
{1850).

4 nred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857).
Wi 1g31 U,5, 537 (1896).

L&  The core of Clarence Thomas's condemnation is based on
the failure of both decisions to recognize the natural law
principle that all men are created sgqual. According to Mr.
Thomas, such recognition was required because "the
Constitutlion is a logical extension of the principles of the
Daclaration of Independence.”

Clayse, at 64, From this preamise, Clarence Thomas has argued
that it followa that the Daclaration’s promise of the equality
of all men must be the guiding principle of the regine
established by the Constitution and therefors that slavery and
racial dllcrimlnation are illoqitluat.. 5.. ;ﬂ. at 65-66; The

at 984. Thll a:gun.nt ll nolthor radical nor .xt:t.., to tho
contrary, Clarence Thomas' views are based on similar
arguments made by Abraham Lincoln and br. Martin Luther King,
Jr. Meoreover, the MAACP Logal Defense and Education Fund,
Inc., agrees with Judge Thomas that “the promise of the
Declaration of Independence” is essential to a proper
understanding of civil rights, and, parhaps for that very
reason, does not criticize or even mention Judge Thomas'
rafarences to natural law.

{continued...)
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decisions representative of mainstream legal thinking, it is
hard to imagine anyone today arguing that those decisions were

r

correctly decided. Thus, the 1imited and uncontroversial

focus of Clarence Thomas's natural law critique of the Supreme
Court declsions In DEed Scott and Plegsy v. Ferguson provide
no support for assertions that Clarence Thomas gua Justice
Thomas would invoke natural law principles for any purpose

other than to guarantee racial equality.lV

¥y . continued)
Legal Defense and Education Fuynd, Inc. on the Nomination of

Stateg, at 3 (Aug. 13, 1991).

L Jyudge Thomas's critics point out that Clarence Thowas has
also used the sams argumants to criticlze the rationals ¢f the
Suprema Court's decision in Brown v. RBoard of Education, 381
U.5. 479 {1965). See, £.9., Paople for the American Way, at
21. Clarence Thomas has never condemned the result in Brown,
which put an end to legal segregation. To the contrary, he
has written that the Court in Brown was acting "in a good
cause.” Clvil Rights a3 a Principle, Supra, at 392. However,
Clarence Thomas's writings indicate that he would have
preferred the Court to have reached the same rasult on what he
regards as a more s&scure basis than ita subjective impression
of ambiguous sociological studies. In Judge Thomas's view,
the baais of frown would be immune from subssquent changes in
soclological theories if the Court had based its opinion on
Justice Harlan's dissent in Plessy, which implicitly relisd on
the principlas of the Declaration of Independencs to find that
de Jure segregation violates the Fourteenth Amendment. Sae,

9.,
Interpretation, at 697-99,

4 gomm opponsnts of Judge Thomas' nomination te the Suprems
Court also have argued that Judge Thomos' natural law views
would lead him to overrule Roe v, Wade, 410 U.3. 113 (1973),
and perhaps even to declde that the unborn have &
constitutionally protected right to life. See, 9.8..
Chemerinsky, at 10-11. It is true that in his writings bsfore
becoming a judge Clarence Thomas gensrally criticized judicial
(continued...)
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B. Judge Thomas Does Not View Matural Law
Principles as Rules of Decisien in

The principal basis on which we rejact the tears of
Judge Thomaa'a critics is that Judge Thomas does not appear to
view natursl law arquments as rules of decision in particular
casea. Instead, his writings indicate that he believes that
natural law arguments are instances of political, rather than

legal, reascning. Thus, rather than sspousing a natural law

¥ continued)
use of the Ninth Amendment to find unenumsrated rights,
including the right to privacy. Ses., 9.g.. Thomas, Civil

in
Aasesging The Reagan Years 198-99 (D. Boaz ed. 1988). !
Clarence Thomas, however, did not premise that criticism on
principles of natural law.

Rather, the critics' assartions that Judgs Thomas's
natural rights views are a threat to Roe are based solely on a
single sentence in & 1987 spesch in which Clarence Thomas
referred to a then-recently published essay by Lawis Lehrman
as "a splendid sxample of applying natural law". Seq, 9.49..
Cheserinsky, at 10, citing Thomas, "Why Black Conservatives
Should Look to Conservative Policies,™ Spsech to the Heritage
Foundation {(Juns 16, 1987). Mr. Lshrman's essay in part
asserts that the unborn’s right to ijife is guarantesd by
natural law. The fact that Mr. Thomas referred to ths essay
hardly means, however, that & Justice Thomas would adopt its
reasoning. Mr. Lehrman is a trustes of the Haritage
Foundation, which sponsored Judge Thomas' speech, and the
allusion to Mr. Lehrman's recently published article well may
have bsen nothing more cthan a polite gesture to his host.
Even if the praise wers wore than that, admiration is not tha
same as an endorsemsent; one can admjre another's skill as an
advocate while disagreeing in whole or in part with the
position baing advocated. Coapare, for axample, Clarence
Thomas's statemsnt In & 1987 address to the Pacific Research
Institute, discussed below, that he finds “attractive” certain
libartarian argusents by scholars such as Stephen Hacedo but
rajects them becauss they are inconsistent with Mr. Thomas's
views on separation of powers and judicial restraint. See
Pacific Ressarch Institute spesch, at 16,
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defense of judicial activism, Clarence Thomas's writings

invoke natural law as a means to persuade and jinspire his
fellow citizens to political action. For example, Judge

Thomas has written,

[t]he best defense of limited government,
of the separation of powers, and of the
judicial restraint that flows from the
commitment to limited goverament, i3 the
higher law politicab phllosophy of the
Founding Fathers.

In the same article, he went on to state

In dafending these rights {i.e., those
enumerated in the Declaration of
Independence], conssrvatives need to
realize that their auvdience is not one
componed of sinply lawyers. Our struggle,
an conservatives and political actors, is
not simply ancther litigation pisce or
techniqua. This is a pelitical struggle
calling for u=m to uss not only the most
just and wise 35 arguments, but the most
noble as well.

Judge Thomas's identiflcation of natural law
principlea with political debate rather than legal argumsnt
comes through most clearly in his admiration of Dr. King's usze
of natural law arguments to build a consensus that supported
the Civil Rights Act of 1964.

Of racent American political figures, the

only one who comes to mind speaking about
natural law or higher law is the Reverend

4% the Privileges or Imaunities Clause, at 63.

LY 74, at ¢8. The distinction Judge Thomas draws betwesn
political debate and legal issues is most succinctly
demonstrated by his warning to conservatives against
"arqu[ing) like lawyers for political causes.” Jd. at 69.
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Martin Luther King. [ think much of the

power and all the legitimacy of the civil

rights movement derive from that appeal to

the same higher law that created America.

Hatural rights provide a moral compass for

soclety, an objective ethical basis for

our political fnstitutions. Thay serve as

a constant reminder of our direction.

This admiration is based on Dr. King's ability to persuade
soclety at large to accept legislation to give effect to the
moral principle of racial egquality. "By speaking to the bast
in the American tradition, Dr. King waa able to forge a
national consensus on the nead to astabllsh civil righta
protection, "

Clarence Thomas's writings sxpressly recocgnize that
differences over the proper interpretation and application of
natural law principles are to bs expected and that those
ditterences most appropriately are resolved at the ballet box,
not in the courtrocom. Speaking specifically of "higher law"”
ldeals, Clarence Thomas stated

Of course there will be diapute about the

propar interpratation of those ideals, and

their application in a particular

circumstance, and sc¢ forth. Democratic

government and the majority rule behind it

allow such diﬁ&yto: to be judged In a
rational way.

1/ speach by Clarence Thomas Before the American Bar
Association, San Francisco, California, 11 (Aug. 11, 1987},

Mi  7The Civil Rights Movement. at 14.
¥ maprin Luther King, Jr., Address, at 2557.
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c. Judge Thomas has Never Advocated Natural
Law as a Means of Importing Particular

Mo 13

In addition to miaconstruing the way in whizch
Clarence Thomas's writings suggest he might use natural law ag
a4 justice of the Supreme Court, his critics mischaracterize
what Clarence Thomas means when he refers to "natural law.”
The core of the fears expressed by Judge Thomas's critics s
that his wlllingnass to consider natural law might lead him to
base his judicial decisions on his religlocus beliets.i¥
The apparent scle basis for this suppoaition is that Clarence
Thomas's articles and speaches invoke the phrase "the law of
nature and nature’'s God" from the Declaration of Independence.
Judge Thomas's opponents have given the phrase a meaning that
was never intended by the Founding Fathers or by Clarencas
Thomas .

Thare i3 no indjcation that Judge Thomas's natural
law views ambody his personal religiocus views, or that he
would try to impose his beliesfz on others. Natural law, as
Judge Thomas most likely understands it, is the attempt to
lsarn what can be known about justice by man's rsason alone,

without recourse to authority such as religious

Y  pay example, in his study of Judge Thomas's views, Erwin
Chemerinsky suggests that Judge Thomas's notions of natural
law are mere expressicns of his religious ballefs.
Chemerinsky, at 8. Ss9 al3o id. at 10-11; Tribe, loc. glt.
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teachings.’d’ fThe Declaration of Independence, on which
Judge Thomas's natural law views depend so heavily, statas
explicitly that politically important principles such as
squality are "self-evident,” 1.q9., evident to ANy reasonabla

mind unassisted by religious precepts or Scriptural

support .1 Judge Thomas's writings clearly indicate that

he shares this view: ". . . [T]he 'self-svident truth' of the
squality of al)l men . . . is a universal truth, which depends
i/ gee Strauss, Natural Right and History, 84-83 (7th imp.
1971) gas also Strauss, "What is Political Philosophy?”,

13 (1959). < t-a ’

1  7The peclaraticn's reference to "the law of nature and
nature's God" was not an attempt to invoke the precepta of any
particular religion to support the American Revolution. The
natural law traditions of the Declaration have their roots in
the political thought of the Enlightanment. Baillyn, The

26 (1976). The
political doctrines of the Enlightsnment were founded on the
attempt to separate reason frow rovclatlou. Soe, 8.9.,
Spinoza, A Theologico-Political Treatise 9 (Elwes, trans.
1951). In particular, the Enlightenmsnt teaching regarding
the rights of life, liberty, and property, which formed the
bagis for crucial portions of the Daclaration, was founded on
reason, not revelation. Locke, The Second Treatise of
Government 5 (Peardon, ed. 1952) {"The state of naturs has a
law of nature to govern it . . . reason, which is that law,
teaches all mankind who will but consult it that, being all
equal and independant, no one ocught to harm ancther in his
1ilte, health, liberty or possessions . . . ."). Thus, the
phrase “nature's God" has been interpreted as a deistic
formulation for the rational principles underlying nature.
598, 8,.g9., Paul G. Kauper, "The Higher Law and the Rights of
Man in a Revolutionary Society,” in American Enterprise
Institute, Amsrica‘'s Continuing Revolution 49 (1975).
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upon ne government for its validity, only nature and
reason, "4

Clarence Thomas al3c wrots that “"the fundamental
principle that all men are created egual means that no
individual is the natural or God-annointed ruler of
another ., " guoting from James Madison‘'s arguments in The
Federalist, Judge Thomas went on to state that "[i]jt is the
Leason, alone, of the publlc that cught to control and
regulate the gt:n.lfern.mem:.."er A claim that natural law
authorizes one person (or even a majority) to impose religious
precepts on another iz clearly inconsistent with these viaws.
Thua, to the extent one fairly can draw any infersnces abcut
Clarence Thomas's judicial philosophy on the basis of his past
natural law writings, one would be required to infer that hig
views on natural law would preclude, rather than encourage, .
him from relying on his personal moral or religiocus beliefs in

interpreting the Conatitution.

2Y  Remarks by Clarence Thomas, Chairman, Equal Employment

Oppertunity Cosmission, at California Stats University 9
{Apr. 25, 1988).

2%  Tne Privileges or Immunities Clause, at 64. See alac
Civil Rights as & Principle, at 400.

¥ The Privileges or Immunjties Clause, at 64, guoting The
, at 260 {J. Madison) (M. Beloff 2d ed. 1987}
(emphasls added by Mr., Thomas}.
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D. In the Same Writings on Natural Law Judge
v

The critics of Judge Thomas alac dismiss the
relevance of Clarence Thomasa's repeated and unequivocal
statements supporting judicial restraint and separation of
powers.i¥ However, thome statements further confirm that
Clarence Thomas's published views on natural law raise no
basis for concern about his approach to judicial decision-
making.

Clarence Thomas has expressly stated that his view
of natural law reinforces a commitment to traditional
constitutional values such as limited government, separation
of powers, and Judiclal restraint.

Contrary to the worat fears of oy

conservative allies, {the higher law

philosophy of the Founding Fathers] is far

trom being a licenss for unlimited

government and a roving judiclary.

Rather, natural rights and higher law

argqunents ars the best defsnse of liberty

and of limited government. Moreover,

without recourse to higher law, we abandon

our best defense of judicial review -- a

judiciary active Lln defanding the
Constitution, but judicious in ita

L por example, when confronted with the inconsistency
beatween his gross mischaracterization of Clarence Thomas's
statements on natural law and Clarence Thomas's unambiguous
support judicial restraint and ssparation of powers,

Mr. Chemerinsky cites the inconsistency as evidence of some
supposed intellectual failing on Judge Thomas's part.
Chemsrinsky, at 5. The inconsistency is better understood as
Mr. Chemerinsky's own distortion of Clarence Thosas's views
concerning the relevance of natural law to the Constitution,
which ars sntirely consistent with his views on judicial
restraint and separation of powers.
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regtraint and moderation. Rather than

baing a justification of the worat typa of

judicial activism, higher law is the only

alternative to the willfulness of both

run-amoﬁlyajorities and run-amok

judges.

Similarly, in a 1987 speech to Paclific Research
Inatitute advocating the use of natural law arguments in
poclitical debate to promote government policies that protect
economic rights, Clarencs Thomas explicitly rejectad
libertarian arguments that "defend an activist Supreme Court,
which would strike down laws restricting property
rights. "% Although Mr. Thomas admitted that he found the
libeartarian arguassnta “attractive" because of his own bellef
in the importance of economic rights, he stated that the
arquments "overlook{] the place of the Supreme Court in a
scheme of separation of powers. One does not strengthen solf-

government and the rule of law by having the non-democratic

W the Privileges or Imsunities Clause, at 63-64. The
People for the American Way in its study of Judge Thomas has
focused on the last ssntence of the quoted statepent to
support its claim that "Mr. Thomas asssrts that the Supreme
Court is justified in overturning the declsions of ‘run-amck
majorities’ and ‘run-amck judges' as long as it adheres to
natural law.” Pecple for the American Way, at 30. Read in
context, it is clear that Mr. Thomas does not make such an
assertion. Rather, he is making the argument that judicial
restraint and limited government would be politically mors
attractive to the sajority of Americans if the connection
batween thoss concepts and the higher law philosophy of the
Founding Pathers were axplained,

¥ pacitic Resesarch Institute Speech, at 16.
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pranch of the government make policy.“ﬁy Thus, Clarence
Thomas's writings not only fail to support, but rather they
expressly refute, the insinuations by some of Clarence
Thomas's critics that a Justice Thomas would attempt to
resurrect the long defunct Lochner era during which the Court
frequently struck down as unconstitutional regulations that
interfered with economic rlghta.“” Similarly, when
objaectively taken as a whole, Judge Thomas's writings on
natural law provide no basis for the dire predictions of his

critics.

FYhy Id.

¥ cae. ¢.9., Chemerinsky, at 11-12 ("[1)f Clarsnce Thomas
implemants his belief in natural oconnllc liberties, he likely
would favor a return to many of the Lochner era decisions”).
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QONCLUS TON
Based on our study of Judge Thomas's academic and

professional record, his spseches and arcicles, and especially
his opinions as a Circuit Judge, it is clear to us that Judge
Thomas has all the qualities of intellect, character and
experience required for the office to which he has been named.
Wa tharefore belisve that Clarence Thomasa is eminently
qualified to Servs as an Associate Juatice of the Supreme
Court.
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