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The CHAIRMAN. Well, Senator, if I could cut you off there
Senator SIMPSON. I'm through.
The CHAIRMAN [contining]. And just make the point that it

seems to me if you all are not able to say you are against him
before you heard the record, then Senators shouldn't here say they
are for him before they have heard the record, and all the Senators
said we are for him—that's not a problem. So what's good for the
goose is good for the gander, and we are finding that the goose
changes as time moves.

Thank you all very, very much. I appreciate it.
Ms. YARD. Thank you. Let's hope we're not here next August

doing the same thing.
The CHAIRMAN. Believe me, Ms. Yard, I hope I get to see you

next August, but I hope it's not at one of these hearings.
Let me move on, and I have received the proper admonition of

my colleague from South Carolina that I allowed and encouraged
and was part of going beyond the time, and I will try not to let that
happen again.

Our next panel, testifying in support of Judge Thomas' nomina-
tion includes a group of distinguished professors. I apologize if I
sound too familiar with the first names, but this is the list as the
White House gave us the list, and it says "Joe"—I don't mean to
sound familiar—but Joe Broadus—I don't know whether it is
Joseph or Joe and I apologize for the familiarity, but it is the list
we were given by the White House—a professor at George Mason
Law School in Arlington, VA; James Ellison, a professor at Cum-
berland Law School, which I have had the great pleasure of speak-
ing at as well, and it is a fine law school, at Samford University in
Birmingham, AL; Shelby Steele, a professor at San Jose State Uni-
versity in San Jose, CA; Rodney Smith, Dean of the Capital Univer-
sity Law School in Columbus, OH; and Charles F. Rule, a partner
in the law firm of Covington & Burling in Washington, DC.

Welcome to all of you, and professor, if you would begin.

STATEMENTS OF A PANEL CONSISTING OF JOE BROADUS, PRO-
FESSOR, GEORGE MASON LAW SCHOOL, ARLINGTON, VA;
JAMES ELLISON, PROFESSOR, CUMBERLAND LAW SCHOOL,
BIRMINGHAM, AL; RODNEY SMITH, DEAN, CAPITAL UNIVERSI-
TY LAW SCHOOL, COLUMBUS, OH; AND CHARLES F. RULE, COV-
INGTON & BURLING, WASHINGTON, DC
Mr. BROADUS. Thank you, Senator.
It is a pleasure to appear here before the committee today, and I

thank you for this opportunity. Primarily, I will be giving a report
that evaluates two reports that I made on Judge Thomas—one on
his performance at the EEOC, and the other on his work as assist-
ant secretary of education at the Office of Civil Rights.

Primarily, these reports were approached by taking earlier re-
ports that were critical of Judge Thomas and attempting to verify
their conclusions from the record and going to court cases, going to
the records of the EEOC, and going to various others sources to see
whether those charges could be confirmed.

In terms of the attitude of my report, I want to tell you that I
tried to make a certain kind of decision. I tried to separate out
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those issues which could be said to be disputes over prudential
issues—that is, issues of policy—whether or not it was good to do
(a) or (b), and issues that related to fundamental commitments—
fundamental commitments to equal opportunity, fundamental re-
spect for law, and tried to make a decision so that we wouldn't—I
believe it would be improper to have an overlap where someone in
the executive was merely being punished later, for example, for
failing to agree with others on particular approaches rather than
for a lack of commitment to law or a lack of commitment to equal
opportunity.

I believe that the charges that were made against Judge Thomas
and his chairmanship that, for example, he weakened the EEOC,
lacked commitment to equal opportunity, that those cannot be sup-
ported in the record.

Already over the last few days, you have heard from people who
have worked at the EEOC and have personally known Judge
Thomas, and you have already heard some of the statistics. You
have heard about the problems that that agency had when he came
to the agency, and you have heard about the efforts that he made
to turn that agency around. You know about the disputes over
guidelines and tables, and you also know about the improvement
on the administrative side of the agency, and you have been told by
other witnesses that if you are going to have equal opportunity, it
is not enough to have laws—you must have an efficient and effec-
tive agency for carrying out those laws. And the record does sup-
port that Judge Thomas worked with innovative ideas.

We have already heard a great deal about the dispute over
whether you should have an individual case approach or whether
you should try for class action remedies, and we know that that is
somewhat misleading because in fact the agency both had record
numbers of cases in both categories and record returns in both cat-
egories during Judge Thomas' tenure.

The other area that is of interest is Judge Thomas' performance
at the Office of Civil Rights, and much of the dispute in this time
seems to center from his involvement in something that has al-
ready been greatly discussed, and that is the Adams litigation. It is
significant in Adams because the charge that emerges is that
Judge Thomas lacked the basic respect for law in his performance
or response to the court orders that were issued to establish tables
and guidelines for the performance of OCR in the Adams litigation.

I think in reviewing this there has been to a certain extent a cer-
tain amount of misrepresentation of the posture of that case and of
Judge Thomas' response to it. We know already that he was not
the initial party who was charged in the motion to show cause.
What hasn't been quite made as clear is that there were kind of
conflicting motions—one to show cause, and the other one was to
modify the order that the court had. And we know that ultimately
this order trying to find the Government, trying to find Judge
Thomas in contempt, was held to be premature. That is, he hadn't
been in office long enough for the judge to decide that you could
make a decision on this.

So I would think that there is nothing in that kind of perform-
ance that would establish that the judge behaved in a reckless
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manner or showed disregard or disrespect for the law, which is the
more serious charge that grows out of this litigation.

But what hasn't further been discussed is the ultimate outcome
of that case, and that outcome was a determination that it was in
fact the court itself which had exceeded its jurisdiction in attempt-
ing to impose those guidelines. So we have there a case where what
really happens is that there is a conflict over what is the proper
role of the judiciary and the executive which is ultimately resolved
for the executive, but a great deal of bitterness, which is turned
into a kind of personal vendetta against the judge and which is
largely unjustified.

Thank you.
Senator SIMON [presiding]. We thank you, Professor Broadus.
Professor Ellison.

STATEMENT OF JAMES ELLISON
Mr. ELLISON. Mr. Chairman, I would like to thank you for giving

me the opportunity to state my reasons for supporting the confir-
mation of Judge Clarence Thomas as an Associate Justice of the
U.S. Supreme Court.

My name is W. James Ellison. I am a professor of law at the
Cumberland School of Law, Samford University, Birmingham, AL.
I am also cochairman of Alabama Citizens Committee to Confirm
Clarence Thomas and of Alabama Attorneys to Confirm Clarence
Thomas.

I would like to limit my remarks to a brief statement in support
of Clarence Thomas' concerns about affirmative action policies
which permit and encourage race-norming tests and gender and
race-based preferences and quotas.

As currently engaged in, race-norming tests and gender and race-
based preferences and quotas have three incontrovertible charac-
teristics. The first of these is that they discriminate against white
males in favor of ethnically identifiable minorities and in favor of
white females who have had themselves legislatively declared a dis-
advantaged class.

It seems to me that the same constitutional standards which pro-
hibit discrimination against African-Americans solely because of
the color of their skin prohibit similar discrimination against white
American males.

Today, racially discriminatory attitudes and practices cause
much pain and suffering, but we cannot end discrimination against
one class of Americans by discriminating against another class of
Americans. Instead of gender or race-based remedies, corporate and
individual wrongdoers should be held accountable for their dis-
criminatory conduct under existing traditional civil law remedies.
After proving discrimination in a court of law, a plaintiff should be
awarded actual damages, attorney fees, and significant punitive
damages. Each individual plaintiff would, in essence, act as a pri-
vate attorney general.

Second, race-norming tests and gender and race-based prefer-
ences and quotas are premised on the proposition that their benefi-
ciaries are intellectually inferior to white males or are otherwise
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unqualified to succeed on their own merit. Nothing could be fur-
ther from the truth.

Race-norming tests and gender and race-based preference and
quota policies are at odds with the original intent of African-Amer-
ican civil rights movement. For hundreds of years, we African-
Americans had never asked for or demanded anything that had the
effect of making us appear less than equal to any man or any
woman.

The original civil rights movement never asked for special treat-
ment from the State or the private sector. What we demanded was
the right to educate ourselves and our children, to work at jobs
commensurate with our skills and talents, to market our ideas, to
practice our faith, to vote, to live in decent housing without inter-
ference from the State. We wanted the right to dream.

The thought of entering America's marketplace and institutions
predicated on race-norming tests and gender and race-based prefer-
ences and quotas were then and are now repugnant concepts which
have no place in a free society. The original intent and goals of the
African-American civil rights movement was a demand for equality
of opportunity. We demanded an even playing field where we could
compete as equals.

In Rock Hill, SC, where I grew up, we were taught from a very
young age that we had to be twice as smart as our white counter-
parts in order to get a good job. We never doubted our ability to
compete. The idea that we needed special dispensation on tests,
that we needed special preferences and quotas because we were in-
tellectually inferior or could not otherwise compete were concepts
unknown to our psyches.

Third, policies supporting and promoting race-norming tests and
gender and race-based preferences and quotas require a perpetual
class of victims and a perpetual class of villains. Too many Ameri-
cans have become psychologically and emotionally dependent on
these policies. This, in turn, has promoted their intellectual decline
and their will to take responsibility for their own successes or fail-
ures. These policies have promoted and aggregated the ethnic and
gender tensions they were intended to eradicate.

Civil rights groups should be applauding instead of criticizing
Clarence Thomas for his opposition to race-norming tests and race
and gender-based preferences and quotas. Thomas should be
praised for his effort to return African America to the original
goals and intent of our civil rights movement.

Clarence Thomas' life personifies the very best that America has
to offer—his hard work, intellectual competence, and independence
are what raised him from the cotton fields of a segregated Georgia
to a seat on the U.S. court of appeals, and hopefully will elevate
him to the U.S. Supreme Court.

Mr. Chairman, that concludes my prepared remarks. May I
submit an extended statement for the record?

Senator SIMON. The full statements will be entered in the record,
and I appreciate your abbreviating your remarks to try and stay
within the 5-minute rule.

[The prepared statement of Mr. Ellison follows:]
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STATEMENT

OF

W. JAMES ELLISON1

IN SUPPORT OF THE CONFIRMATION OF CLARENCE THOMAS AS

A JUSTICE ON THE UNITED STATES SUPREME COURT

UNITED STATES SENATE JUDICIARY COMMITTEE

September 20, 1991

Mr. Chairman, I would like to thank you for giving me the opportunity to state my reasons for

supporting the confirmation of Judge Clarence Thomas as a Justice of the United States Supreme Court

My name is W James Ellison I am a professor of law at the Cumberland School of Law, Samford

University, Birmingham, Alabama. I am Co-Chairman of Alabama Citizens Committee To Confirm Clarence

Thomas and of Alabama Attorneys To Confirm Clarence Thomas

As an African-American, I am here also on behalf of the vast majority of African-Americans who

support Clarence Thomas, those who picked cotton from sun-up to sun-down, who marched in the civil rights

movement when it was a deadly enterprise, who watched our churches and homes bombed and leaders

murdered, who attended inferior and underfunded schools, who took the best and the worst that America had

'Professor of Law, Cumberland School of Law, Samford University, 800 Lakeshore Drive, Birmingham,
Alabama 35229, Telephone 205/870-2403, B A., Rutgers College, Rutgers, The State University of New Jersey,
1974, J D , The University of Michigan School of Law, 1977. Professor Ellison is a former Assistant United
States Attorney, serving in the Carter and Reagan administrations Professor Ellison teaches primarily in the
area of constitutional criminal procedure and substantive criminal law Professor Ellison is Co-Chairman of
Alabama Citizens Committee To Confirm Clarence Thomas and of Alabama Attorneys To Confirm Clarence
Thomas
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to offer and still believed in the idea of America: those Americans who still demand the right to compete as

equals, and on no other basis, in America's market place of ideas and services.

Much has been said and written about Judge Thomas, his humble background, his political activity

as a member of President Ronald Reagan's administration, and his testimony before this Committee. In the

hope of not being unduly redundant I would like to limit my regards to a brief statement in support of Judge

Thomas' concerns about affirmative action policies which permit and encourage race norming tests, and gender

and race based preferences and quotas As currently engaged in, race norming tests, and gender and race

based preferences and quotas have three incontrovertible characteristics

The first of these is that they discriminate against white males in favor of ethnically identifiable

minorities, and in favor of white females who have had themselves legislatively declared a disadvantaged class

It seems to me that the same constitutional standards which prohibits discrimination against African-

Americans, solely because of the color of their skin, prohibits similar discrimination against white American

males Today, racial and gender discriminatory attitudes and practices cause much pain and suffering But

we can not end discrimination against one class of Americans by discriminating against another class of

Americans. Each corporate or individual wrongdoer should be held accountable for their discriminatory

conduct under existing traditional civil law remedies. After proving discrimination in a court of law, a plaintiff

should be awarded actual damages, attorney fees, and significant punitive damages. Each individual plaintiff

would, in essence act as a private attorney general

-2-
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Second, race norming tests, and gender and race based preferences and quotas are premised on the

proposition that their beneficiaries are intellectually inferior to white males, or are otherwise unqualified to

succeed on their own merit. Nothing could be further from the truth. Race norming tests, and gender and

race based preference and quota policies are at odds with the onginal intent of the African-American civil

rights movement. For hundreds of years we African-Americans had never asked for or demanded anything

that had the effect of making us appear less than the equal of any man or woman. The original civil rights

movement never asked for special treatment from the State or the private sector. What we demanded was the

right to educate ourselves and our children, to work at jobs commensurate with our skills and talents, to

market our ideas, to practice our faiths, to vote, and to live in decent housing without interference from the

State. We wanted the right to dream. The thought of entering America's market place and institutions

predicated on race norming tests, and gender and race based preferences and quotas were then and are now

repugnant concepts, which have no place in a free society. The original intent and goal of the African-

American civil rights movement was a demand for equality of opportunity. We demanded an even playing field

so we could compete as equals In South Carolina, where I grew up, we were taught from a young age that

we had to be twice as smart as our white counterparts in order to get a good job. We never doubted our

ability to compete The ideal that we needed special dispensation on tests, that we needed racial preferences
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and quotas because we were intellectually inferior or could not otherwise compete were concepts unknown

to our psyches.

Third, policies supporting and promoting race norming tests, and gender and race based preferences

and quotas require a perpetual class of victims and a perpetual class of villains. Too many Americans have

become dependent on these polices. This in turn has promoted their intellectual decline and their will to take

responsibility for their success or failure. These policies have promoted and aggravated the ethnic and gender

tensions they were intended to eradicate.

The mentality behind race norming tests, preferences, and quotas have caused too many of our

children to believe that the State, society, and even their own families owe them something, simply because

they happen to be here. Nothing could be further from the truth. There are no free lunches; someone always

pays. The proper role of the State is to provide each citizen with equality of opportunity to be educated, to use

and market her intellectual skills and talents, and to otherwise stay off the backs of its citizens and commerce

Government programs that go beyond providing equality of opportunity have and will continue to fail. These

programs are contrary to the idea of America. In the end each of us succeeds as a direct result of a personal

and individual decision not to fail. The best our families, our friends, and the State can do for us is to ensure

that we be allowed to complete on an even playing field. No one can give us success. We have to work for

it We have to earn it

-4-
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Our mothers and fathers did not suffer the many indignities of second class citizenship so we might

declare in 1991, to the world and to our children, that we African-Americans need race norming tests,

preferences, quotas, and welfare to survive, that we cannot compete because we are intellectually or otherwise

inferior to other American groups. Look at our best and our brightest at Spelman College, Florida A & M,

Hampton, Fisk, and Tuskegee Universities, and Morehouse College. We African-Americans have genius all

around us at colleges and universities all over America. As slaves, we African-Americans sought to educate

ourselves when the punishment for doing so was death. We educated ourselves when the States gave us

inferior schools and substandard learning materials. We educated ourselves even though we were not allowed

to market our ideas and services We took pride in our achievements. No matter what, we had our self-

respect and dignity as a people We were poor, but we did not steal from each other We left the doors and

windows of our homes unlocked. We suffered State and social oppression, but we kept our faith in God, in

ourselves, and in the idea of America. We made America rethink the possibility of living up to its human

potential.

We African-Americans survive the most brutal experiences of America's racism - slavery,

reconstruction, and segregation We survived and prospered. Racism is not our problem. Racism is the

problem of the person having a racist point of view. At some point we must bury the psychological wounds

of our enslavement and segregation and get on with our lives. Victims of past and present discrimination,

should never forget the historical experience and lessons to be learned such suffering and pain. But we who

-5-
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have survived have no excuse or right to burden our children with the negatives psychological baggage of our

past, or to let our children use racism or gender discrimination as excuses for failing a mathematics or science

course

A preference or quota which appears to aid a class of persons today may discriminate against them

tomorrow. Imagine the reaction in the year 2001 of a person, who has earned her place in society, to the news

that her child will not be admitted into a certain school or employed at a certain job because the quota for

the child's race, gender, or class has been filled. Orientals and Jews are now complaining that they are denied

entrance into and employment at certain schools because of racial and ethnic quotas in favor of white males

We African-Americans will find ourselves making similar complains if a quota mentality continue to dominate

America's civil rights movement. Instead of fighting over perceived limit resources and opportunities, we

Americans need to stop fighting each other, and get on with the business of producing more than we consume

so their will always be an abundance of opportunity for all of us. Entrance into schools and into employment

should be earned on the basis of race and gender neutral standards, not granted solely on the basis of person's

race or sex.

Civil rights groups should be applauding, instead of criticizing Clarence Thomas for his opposition

to race normmg tests, and race and gender based preferences and quotas. Thomas should be praised for his

efforts to return African-America to the original goals and intent of our civil rights movement.
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Clarence Thomas' life and works personify the very best that America has to offer His hard work,

intellectual competence, and independence are what raised him from the cotton fields of a segregated Georgia

to a seat on the United States Court of Appeals Clarence Thomas' life personifies the very essence of

America Clarence Thomas is the true role model for all African-Americans who dream that one day we will

be judged by the contents of our character instead of racist myths associated with the color of our skin.

Mr Chairman, that concludes my prepared remarks, may I submit a written statement of my remarks,

including a statement on the confirmation process, into to record of these proceedings.



276

Senator SIMON. Mr. Smith, we are happy to have you here, and
let me add a personal note. Some years ago, I spoke at a com-
mencement at Capital University and they, in a moment of weak-
ness, gave me an honorary doctorate, so I can even claim to be an
alumnus of Capital University. It is a pleasure to have you here,
dean.

STATEMENT OF RODNEY SMITH
Mr. SMITH. Thank you, Senator Simon. My name is Rodney K.

Smith. I am dean and professor of law at Capital University Law
and Graduate Center in Columbus, OH. As one who has primarily
written in the area of religious liberty, I am persuaded that, if con-
firmed, Judge Thomas will be sensitive to issues of religious liberty
as they arise in the United States.

There are two types of conservatives in America today. Tradi-
tional conservatives are those who are committed to limited gov-
ernment. These conservatives are concerned with liberty, believing,
as Madison recognized, that the Court and all branches of govern-
ment should take an active role in protecting rights.

Another type of conservative, however, which developed in part
as a response to judicial activity in the area of rights of criminal
defendants and the right of privacy as applied to the abortion issue
have come to espouse a broad theory of judicial restraint.

In refusing to scrutinize the acts of the democratic branches of
government, particularly when those acts may implicate rights,
these newer conservatives often find themselves supporting big
government. Few individuals espouse a pure version of either
brand of conservatism.

An important question, I believe, for this committee is which
view is held by Judge Thomas. To answer that question, one must
examine both Judge Thomas' theory of precedent and his theory of
constitutional interpretation. Any Supreme Court Justice should
develop both a theory of precedent—how he or she treats existing
precedent—and a theory of constitutional interpretation—the
methodology that he or she uses to interpret or examine constitu-
tional issues.

Theories of precedent fall along a continuum between two views:
First, the view that a Justice is bound only by the decision in a
case as it relates to the particular facts of that case; or, second, the
view that a Justice is bound both by the particular decision and by
the doctrine espoused by the majority in prior case law.

The view that the Justice is only bound by the decision in a par-
ticular case provides very broad latitude or discretion in future
cases. The view that a Justice is bound by principles articulated in
the prior case, however, is more effective in limiting a Justice's dis-
cretion.

While few Justices adhere to either of these views in the ex-
treme, a Justice should develop some theory regarding precedent.
Theories of precedent are related to theories of constitutional inter-
pretation. A theory of constitutional interpretation provides a
methodology for approaching constitutional analysis.

The dialogue fostered by the debate over originalism, the use of
the intent of the framers and ratifiers in constitutional analysis
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versus nonoriginalism, the use of other methodologies that rely on
other items has been rich and has helped focus attention on theo-
ries of constitutional interpretation.

A theory of constitutional interpretation limits the subjective
policy preferences of a Justice and legitimizes the independence of
the Court. Even originalism, with its reliance on text and history,
rarely yields a clear-cut answer in significant cases. At best, it pro-
vides parameters, a canvas upon which the Court may legitimately
do its work. It rarely dictates, although it often limits constitution-
al choices. Like theories of precedent, theories of constitutional
analysis, however well developed, rarely yield automatic answers to
constitutional issues.

In his writing, with emphasis on the role of the Declaration of
Independence and natural rights, Judge Thomas placed himself on
the side of the more libertarian strand of conservatism. He has
stated that, "Natural rights arguments are the best defense of lib-
erty and of limited government."

He has argued for restraint as well, stating that, "Without re-
course to higher law, we abandon our best defense of judicial
review, a judiciary active in defending the Constitution, but judi-
cious in its restraint and moderation."

During the course of the hearings, Judge Thomas reiterated his
commitment to a fairly stringent theory of precedent. He recog-
nizes the binding authority of the specific holding in cases and the
general doctrine elucidated in those cases. For example, he has
noted his general support of the Lemon test, a test used in estab-
lishment clause decisions.

Appropriately, however, Judge Thomas recognizes that the three-
part Lemon test presents difficulties. Nevertheless, as demonstrat-
ed by his general acceptance of Lemon, he is willing to go beyond
the mere holding in a case to general endorsement of the doctrines
underpinning those decisions. His theory of precedent should be of
comfort to those who are fearful that his personal policy predilec-
tions might dictate how he decides future cases.

Even a fairly stringent theory of precedent like that espoused by
Judge Thomas, however, cannot be determined a decision in every
case. Case law operates interstitially, leaving gaps even for those
who closely follow precedent. Those gaps must be filled in subse-
quent cases.

Senator SIMON. If you could conclude your remarks?
Mr. SMITH. I will conclude by saying that it is my sense that

Judge Thomas, in cases like Oregon v. Smith and in cases dealing
with the establishment clause, will take a liberty-maximizing ap-
proach. I think that he is an apt and appropriate candidate to be a
Justice on the Supreme Court and will make a meaningful contri-
bution in the interests of religious liberty well into the 21st centu-
ry.

Thank you.
[The prepared statement of Mr. Smith follows:]
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TESTIMONY OF RODNEY K. SMITH

BEFORE THE SENATE JUDICIARY COMMITTEE

ON THE NOMINATION OF CLARENCE THOMAS

TO BE AN ASSOCIATE JUSTICE

OF THE UNITED STATES SUPREME COURT

September 20, 1991

Chairman Biden and Members of the Committee, my name is Rodney

K. Smith. I am Dean and Professor of Law at the Capital University

Law and Graduate Center in Columbus, Ohio. I am honored to have

been asked to offer this testimony in support of the confirmation

of Judge Clarence Thomas as an Associate Justice on the United

States Supreme Court.

I do not know Judge Thomas personally. I do have some

familiarity with his writing and testimony, however, and I believe

that he will be a force for liberty and eguality on the Court. As

one who has primarily written in the area of the religion provision

of the First Amendment, I am persuaded that, if confirmed, Justice

Thomas will be sensitive to issues of religious liberty as they

arise in the United States.

To explain why I believe that Judge Thomas will be a positive

voice for liberty on the Court, I will divide this testimony into

the following parts: Part I will examine two versions of

"conservatism" extant in American political and legal thought; Part

II will examine the distinction between theories of precedent and

Constitutional interpretation; Part III will examine Judge Thomas'
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theories of precedent and constitutional interpretation and will

support the proposition that Judge Thomas is well within the

mainstream of Constitutional thought in American legal thought;

Part IV will examine issues related to religious liberty; and, Part

V will serve as a conclusion and summary.

I

There are two somewhat divergent types of conservatives in

American today. Traditional conservatives are those who are

committed to limited government. These conservatives are more

libertarian in nature, believing, as Madison recognized, that the

Court and all branches of government should take an active role in

protecting human rights. Another type of conservative, however,

which developed largely as a response to judicial activity in the

area of rights of criminal defendants and the right of privacy as

applied to the abortion issue, have come to espouse a broad theory

of judicial restraint. This theory has sometimes been criticized

as being too deferential to the power of government. In refusing

to scrutinize the acts of the democratic branches of government,

particularly when those acts may implicate human rights, these

newer conservatives often find themselves supporting "big" (or at

least bigger) government. Such support of government action, the

action of the democratic branches of government, is anathema to

more traditional conservatives. These two brands of conservatism

might well be placed at ends of a continuum and often are a source

of tension among "conservatives." Of course, few individuals
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espouse a pure version of either brand of conservatism — most

individuals fall somewhere between the two ends of the continuum.

An important question, I believe, for this Committee is where on

the continuum Judge Thomas falls. Before that issue can be

effectively explored, however, one must examine both Judge Thomas'

theory of precedent and his theory of constitutional

interpretation.

II

Any Supreme Court Justice should develop both a theory of

precedent — how he or she treats existing precedent — and a

theory of constitutional interpretation — the methodology that he

or she uses to interpret or examine constitutional issues.

Theories of precedent fall along a continuum between two somewhat

ill-defined categories: (1) the view that a Justice is bound only

by the decision in a case as it relates to the particular facts of

that case; or (2) the view that a Justice is bound both by the

particular decision and by the analysis or theory (the

principle(s), if you will) espoused by the majority in prior case

law. Given that the facts of a case are rarely replicated in

precisely the same manner in a subsequent case, the view that the

Justice is only bound by the decision in a particular case provides

him or her with very broad latitude or discretion in future cases.

The view that a Justice is bound by the principles articulated in

the prior case, however, is more effective in limiting a Justice's

discretion. While few Justices adhere to either of these views in
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the extreme, a Justice should develop some theory regarding

precedent over time.

Theories of precedent, however, are related to theories of

constitutional interpretation. Indeed, a theory of constitutional

interpretation may well include or dictate a theory of precedent.

It helps, however, to look at theories of precedent and

constitutional interpretation separately. As an aside, it is worth

noting that I know of no Justice, with the possible exception of

Justice Felix Frankfurter, who came to the Court with a refined

theory of precedent or constitutional interpretation.

A theory of constitutional interpretation provides a

methodology for approaching and organizing constitutional analysis.

The dialogue fostered by the debate over originalism (the use of

the intent of the framers and ratifiers in constitutional analysis)

versus nonoriginalism or the use of other methodologies of

constitutional analysis that rely on items other than or in

addition to textual and other evidence of the intent of the framers

and ratifiers, has been rich and has helped focus attention on

theories of constitutional interpretation. A theory of

constitutional analysis or interpretation limits the purely

subjective policy preferences of a Justice and helps to legitimize

the independence of the Court.

Originalism as a theory of constitutional interpretation, like

textualism, rarely yields a clear-cut answer in significant cases

that come before the Court. Indeed, I have argued that, at best,

it provides parameters — a canvas upon which the Court may
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legitimately do its work — and rarely dictates (although it often

limits) constitutional choices. Like theories of precedent,

theories of constitutional analysis, however well developed, rarely

yield automatic answers to pressing constitutional issues. It is

little wonder, therefore, that the Committee rightfully spends as

much time as it does trying to get a sense of a potential Justice's

temperament and character.

Ill

The Committee has heard much during the course of the hearings

regarding the character and temperament of Judge Thomas. The

Committee, and thanks to television, the public at large, have been

able to get a sense of Judge Thomas' sensitivity and humanity. Not

knowing Judge Thomas, I can add little to the discussion regarding

his character. I can, however, add some analysis regarding his

temperament, as it has manifested itself in his writing and

testimony.

In his writing, with his emphasis on the role of the

Declaration of Independence and natural rights, Judge Thomas placed

himself on the side of the traditional (more libertarian) strand of

conservatism. For example, he has stated that "natural

rights... arguments are the best defense of liberty and of limited

government." He has, however, argued for restraint, as well:

"[W]ithout recourse to higher law, we abandon our best defense of

judicial review — a judiciary active in defending the

Constitution, but judicious in its restraint and moderation.
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Rather than being a justification of the worst type of judicial

activism, higher law is the only alternative to willfulness of both

run-amok majorities and run-amok judges."

At first blush, it is difficult to understand how Judge Thomas

can combine notions of restraint with his libertarian leanings. A

look at how restraint and libertarian notions potentially impact

Judge Thomas' theories of precedent and constitutional

interpretation will be helpful.

During the course of the hearings, Judge Thomas has reiterated

his commitment to a fairly stringent theory of precedent. He is

willing to recognize the binding authority of the holding or

decision in cases and the general doctrine or principles elucidated

in those cases. For example, he has noted his support of the Lemon

test, a test used in establishment clause decisions. Thus, he is

willing to go beyond the mere holding in a case, as it relates to

particular facts, to general endorsement of the doctrines

underpinning those decisions. In this regard, his theory of

precedent should be of comfort to those who are fearful that his

personal policy predictions might dictate how he decides future

cases. Of course, even a fairly stringent theory of precedent,

like that espoused by Judge Thomas, cannot predetermine the

decision in every case. Law operates only interstitially, leaving

gaps even for those who closely follow precedent. Those gaps must

be- filled in subsequent cases. Thus, while Judge Thomas has a

restrained theory of precedent, that restraint does not determine

the "correct" decision in each new case.

56-272 0-93-10
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How Judge Thomas fills those gaps will in significant part be

dictated by his developing theory of constitutional interpretation.

His theory of constitutional interpretation, at least as to cases

implicating individual rights, has its roots in the Declaration of

independence. In his words, "the constitution is a logical

extension of the principles of the Declaration of Independence."

it is at this point in his analytic matrix that Judge Thomas may

potentially take a libertarian turn. If precedent permits a

libertarian or liberty-maximizing result, Judge Thomas may be

inclined to support the libertarian rendering. Indeed, he may

justifiably conclude that the aspiration of liberty and equality

espoused by the founders directs that such a route be taken. As

one who believes that such a course is appropriate and needed on

the Court, I am heartened by the concern for liberty and equality

expressed in Judge Thomas' writing.

At any rate, it is clear that Judge Thomas is in the

mainstream in terms of his theory of precedent and his theory of

constitutional interpretation. He may, however, be somewhat less

"restrained" than some of the Justices currently serving on the

Court. This would provide some welcome moderation on the Court —

an intellectual moderation that would be complemented well by his

social and educational background. A look at the way in which

Judge Thomas might decide cases in the area of religious liberty

will be helpful in demonstrating the preceding points.
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IV

With the Supreme Court's fairly recent decision in Employment

Division y. Sfflifch., in which the Court held that the free exercise

clause of the First Amendment did not protect a person's

religiously motivated use of peyote from the reach of a state's

general criminal law prohibition, much concern for the status of

religious liberty has been expressed by those who believe that the

freedom of conscience should be protected against general

government limitation.

Given Judge Thomas' theory of precedent, it is fairly clear

that he would reluctantly (I suspect) accept the Court's decision.

To the extent that the precedent or established doctrine did not

dictate the decision in a future case, however, Judge Thomas might

well argue for a more libertarian decision. Given the tenor of

politics in America today, it is doubtful that anyone appointed to

the Court would espouse a view more congenial to individual liberty

than Judge Thomas. His form of moderate conservatism is more

traditional or libertarian than many of the current members of the

Court, his personal experience and background imply a sensitivity

to individuals and minorities, and his writings are heartening. He

is in the mainstream of American jurisprudence, but where permitted

to do so in light of the constraints of his theory of precedent,

Judge Thomas will no doubt take a welcome libertarian approach to

issues.
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V

Judge Thomas should be confirmed. As one who has examined

past confirmation hearings and the constitutional theories espoused

by the various nominees, I am convinced that Judge Thomas is a fine

nominee. When able to do so, I suspect he will find ways to keep

the spirit of the Declaration of Independence alive in our

constitutional jurisprudence. His own independence and his

written, consistent commitment to the liberty and equality of

others will, in all likelihood, benefit the American people well

into the Twenty-first Century.

An important aside — a footnote to an academic like myself —

is in order. I have long felt that Congress should be more

aggressive in furthering human rights. Courts can only work on a

piecemeal basis — addressing one case at a time, at great cost to

the litigants. Congress, on the other hand, can fill broad gaps,

as it did with civil rights legislation. Regardless of whether or

not I am correct when I conclude that Judge Thomas will bring a

respect for rights to the Court, the Court itself will not be

significantly libertarian. Thomas Jefferson argued that each

branch of government should work to protect the rights of the

American people. Congress should not abdicate the responsibility

for respecting rights to the Court; the courage necessary to

protect against the tyranny of the majority must be mustered by

members of the majoritarian branches of government as well as by

members of the judiciary.

Thank you.
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Senator SIMON. Thank you.
Mr. Rule.

STATEMENT OF CHARLES F. RULE
Mr. RULE. Thank you, Mr. Chairman, members of the committee.

My name is Charles F. Rule and I am a partner at the Washington
law firm of Covington and Burling. It is an honor to appear here
before you today on behalf of myself and for my colleagues—Tom
Christina, Deborah Garza, Michael Socarras, and Jim Tennies.

At the request of the Washington Legal Foundation, the five of
us prepared a report analyzing the professional background, judi-
cial opinions, and published statements on natural law of Judge
Clarence Thomas. Our report was completed before the commence-
ment of this committee's current hearings and was published on
September 10 of this year. The report concludes that Judge Thomas
is eminently qualified to serve on the Supreme Court.

Mr. Chairman, on behalf of the Washington Legal Foundation, I
ask that our report be included in its entirety in the record.

Senator SIMON. It will be included in the record.
Mr. RULE. Thank you.
[The information referred to follows:]
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INTRODUCTION AND EXECUTIVE SUMMARY

At the request of the Washington Legal Foundation,

the undersigned lawyers of Covington & Burling have undertaken

the following study of Judge Clarence Thomas's qualifications

to serve as an Associate Justice of the United States Supreme

Court. While we have examined what we regard as the pertinent

aspects of Judge Thomas's educational background, his career

prior to his appointment to the United States Court of Appeals

for the District of Columbia Circuit (hereinafter "D.C.

Circuit"), his speeches, and his scholarly articles, we have

devoted most of our analysis to his judicial opinions. We

believe that Judge Thomas's judicial record provides the

clearest picture of his qualities as a jurist.1'

Our conclusions regarding Judge Thomas's personal

and professional qualifications (pp. 5-9) may be summarized as

follows:

• Judge Thomas's personal and professional
qualifications place him in the first rank of
American lawyers and qualify him to be an
Associate Justice of the Supreme Court.

v Our analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct" outcome
in any case, but focuses entirely on objective criteria —
e.g.. the ability to master and apply complex bodies of law,
clarity and persuasiveness of writing, appropriate deference
to the constitutional scheme of separation of powers. In
addition, we have refrained from commenting on the merits of
any cases in which Covington & Burling appeared as counsel for
any party or as *.rnff"« curlae. For that reason, we have
omitted any discussion of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir. 1991) and Cross-Sound
Ferry Services, Inc. v. ICC, 934 F.2d 327, 335 (O.C. Cir.
1991). (Thomas, J. concurring).
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• In particular, the breadth of Judge Thomas's
professional experience -- a career of service
in state government and in all three branches
of the federal government, as well as in
private practice -- indicates that he is likely
to see legal issues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

• Similarly, the broad range of Judge Thomas's
legal experience -- including the law of tax,
products liability, antitrust, civil rights,
the environment, contracts, and criminal
procedure -- indicates that he is amply
equipped to decide the full range of cases the
Court may be asked to decide.

• The burden of poverty and prejudice Judge
Thomas has had to overcome demonstrates his
uncommon strength of character and dedication
and gives him what will be a unique perspective
on the Supreme Court as to how the Court's
decisions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of

Judge Thomas's opinions as a Circuit Judge (pp. 10-59). We

believe those opinions demonstrate the following points:

• Judge Thomas's opinions reflect his outstanding
qualities as a jurist: the ability to master
complex areas of the law, clarity of
expression, persuasiveness, and dedication to
resolving cases on the basis of explicitly
articulated rules of law.

• Judge Thomas's decisions are squarely in the
mainstream of American law, and do not reflect
any ideological or other biases.

• Judge Thomas has promoted the careful and
orderly development of the law. His adherence
to these goals is most evident in his
principled efforts to resolve each case without
deciding issues that need not be addressed and
to refrain from announcing rules of law broader
than necessary to decide the case at hand.



294

- 3 -

• Judge Thomas's opinions show special respect
for the separations of powers provided for by
the Constitution. His judicial actions show
due regard for established principles of
constitutional law and deference to the policy
choices committed by law to the Congress and to
the administrative agencies.

• Judge Thomas has expressly rejected the notion
that judges should substitute their policy
preferences for the choices made by the
democratically elected branches of the
government — the Congress and the Executive.

• Notwithstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics

regarding Judge Thomas's reference to natural law in speeches

delivered before his nomination to the D.C. Circuit, we have

examined his writing on this topic and find no support for any

such speculative concern (pp. 60-75). In particular, these

writings indicate that:

• Judge Thomas's natural law views are
essentially restricted to the traditional
opiniona of Abraham Lincoln and Dr. Martin
Luther King, Jr., regarding racial equality.

• Judge Thomas does not view natural law
principles as rules of decision that supplant
the language of the Constitution.

e Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as some
have insinuated and, in fact, his views on
natural law render him entirely unlikely to
allow his personal views to intrude upon his
judicial decision-making.
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On the basis of our analysis, we believe Clarence

Thomas is exceptionally well qualified for the Office of

Associate Justice of the Supreme Court.
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I. Judoe Thomas's Professional and Personal Qualifications

There is no single career path or background that

best qualifies a person to serve as an Associate Justice of

the Supreme Court. In the past, Supreme Court Justices have

been drawn from the Executive Branch, state courts, lower

federal courts, political office, and academia.2' It is

therefore impossible, as well as undesirable, to generalize

about the kind of professional background a nominee for the

Supreme Court should have. It is possible, however, to

identify personal and professional qualities that are

important for a nominee to possess, regardless of the

nominee's prior experience, including: strong academic

credentials; personal and professional integrity; professional

competence and dedication; collegiality; the ability to

comprehend and resolve complex issues of statutory and

constitutional law and to communicate decisions to the

American public and to lower courts with clarity and

persuasive force; and an appreciation for the role of the

Court in our constitutional system of government. Measured by

these standards, Judge Thomas is amply qualified to be an

Associate Justice of the Supreme Court.

Especially in light of his age, Judge Thomas's

professional qualifications and achievements are by any

v See Abraham, Justices and Presidents (2d ed. 1985), p.
61, Table 3 (hereinafter referred to as "Abraham").
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measure impressive.-' His experience is remarkably broad

both in the substantive areas in which he has practiced and in

the variety of positions he has held. Since obtaining his law

degree from the Yale Law School in 1974, he has served both in

state government and in all three branches of the federal

government, including service as chairman of a large

independent agency. *' He has been intimately involved in

-' The American Bar Association Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
same in rating Judge Thomas as "Qualified" to serve as an
Associate Justice. To be rated as "Qualified" by the ABA
Standing Committee, a Supreme Court nominee "must be at the
top of the legal profession, have outstanding legal ability
and wide experience and meet the highest standards of
integrity, professional competence and judicial temperament."
American Bar Association, Standing Committee on Federal
Judiciary; What it is and How it Works 9 (1991).

The ABA's decision to rate Judge Thomas as "Qualified"
rather than "Well Qualified" in no way detracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, apparently because the ABA considered her
experience on the bench to be less challenging and extensive
than that of others the ABA considered as alternative
nominees. Abraham at 335. Indeed, the ABA'S rating of Judge
Thomas is not particularly surprising because the ABA has
tended to reserve its highest rating for nominees with longer
and more traditional legal experience.

- Thomas graduated in honors from Holy Cross College in
1971 and obtained his law Degree from the Yale Law School in
1974. During the next 17 years, he was an Assistant Attorney
General for the State of Missouri (1974-77), in-house counsel
to the Monsanto Company (1977-79), Legislative Assistant to
sen. John C. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.S. Department of Education (DOE) (1981-82),
two-term Chairman of the Equal Employment Opportunity
Commission (EEOC) (1982-90), and judge on the D.C. Circuit
(1990 to present).

(continued—)
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enacting, enforcing, and interpreting legislation. Moreover,

he has had the opportunity to understand how the various parts

of the federal government interact, and how the government's

actions affect its citizens.

Although most of Judge Thomas's career has been

devoted to the public sector, for two years he also served as

in-house counsel to a Fortune 100 company, advising on a wide

range of issues, including issues of tax, contract, antitrust,

product liability and environmental law. If confirmed, Judge

Thomas's experience in the private sector can contribute a

significant practical perspective to the Court's

deliberations.

Judge Thomas has had substantial hands-on trial and

appellate litigation experience. As Assistant Attorney

General for the State of Missouri, he handled criminal appeals

before all three State appellate courts and the Missouri

Supreme Court. During his tenure in the office of the

Missouri Attorney General, he also handled civil trial and

appellate litigation for the Missouri Department of Revenue

and State Tax Commission. As Chairman of the Equal Employment

- (...continued)
Biographical data referenced in this paper is taken from

Judge Thomas' response to the Senate Judiciary Committee's
Questionnaire for Judicial Nominees submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted
In Confirmation Hearings on Federal Appointments; Hearings
Before the Sena<;«f Connl-ttee on the Judiciary. 101st Cong. 2d
Sess. (1990).
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Opportunity Commission (EEOC), Judge Thomas played a major

role in developing legal positions in matters before the

United States Supreme Court and the various federal district

and appellate courts.

Judge Thomas also has had substantial administrative

and policy-making experience as Missouri Assistant Attorney

General (in representing the Missouri Revenue Department and

Tax Commission), as Assistant Secretary for Civil Rights at

the Department of Education (in proceedings to terminate

financial assistance to violators of federal anti-

discrimination laws), and as Chairman of the EEOC. He has had

substantial responsibility at both the state and federal

levels for developing, enforcing, and articulating public

policies implementing state and federal legislation.

What makes Judge Thomas'a achievements to date even

more remarkable -- and also demonstrates his strength of

character -- are the well-known poverty and prejudice he

overcame in achieving them. It is clear that what Judge

Thomas has achieved, he has achieved through uncommon hard

work, dedication, and vision.

Finally, concerns about Judge Thomas's youth (he is

43 years old) and the relative brevity of his tenure on the
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United States Court of Appeals appear unwarranted in light of

the quality and breadth of Judge Thomas's experience.-'

In fact, fourteen Justices were 45 years or younger when
appointed, including Justice Douglas (who was 41), Justice
Stewart (who was 43), Justice White (who was 45), and Justice
Story (who was 32). See Abraham, at 386-391, App. D.

Many of the most highly-respected members of the Court
had no prior judicial experience, including most recently
Chief Justices Warren and Rehnquist and Associate Justices
Goldberg, Fortas and Powell. Seven Associate Justices had
three years or less experience on state or federal courts
(including Justices Black, Harlan II, and Whittaker), and 14
of the last 25 Justices appointed had less than five years
prior judicial experience. See Abraham, at 52, 54-56.
According to Justice Frankfurter, in an essay considering the
selection of Supreme Court Justices,

[T]he correlation between prior judicial
experience and fitness for the Supreme
Court is zero. The significance of the
greatest among the Justices who had such
experience, Holmes and Cardozo, derived
not from that judicial experience but from
the fact that they were Holmes and
Cardozo. They were thinkers, and more
particularly, legal philosophers.

Frankfurter, "The Supreme Court in the Mirror of Justices,"
105 University of Pennsylvania Law Review (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Minton, who
himself served for eight years on a lower federal court, urged
Justice Frankfurter to send a statement of this view,
"explod[ing] the myth of prior judicial experience," to "every
member of Congress." See Letter from Sherman Minton to Felix
Frankfurter, Apr. 18, 1957, Frankfurter Papers, Library of
Congress, cited in Abraham, at 52.
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11. Judge Thomas's Opinions5'

The fact that Judge Thomas has served on the D.C.

Circuit, frequently referred to as the second highest court in

the land, enables us to draw more specific conclusions about

his qualifications to be an Associate Justice. In this

section of the paper, we first provide an overview of Clarence

Thomas's record as a judge, considering his ability to write

clearly and effectively, his ability to develop a consensus

with his colleagues on the court, and his principled decision-

making (see pp. 11-13). Next, we describe in greater detail

his more significant opinions. As our analysis indicates,

several admirable strains can be discerned in Judge Thomas's

opinions: his commitment to judicial restraint and the orderly

development of law (pp. 13-25); his respect for separation of

powers and deference to the Constitution, Congress, and the

Executive (including administrative agencies) (pp. 26-40); his

willingness to uphold society's right to protect itself from

criminals, but at the same time his courage to protect the

rights of the accused (pp. 41-47); and his capacity to resolve

complex issues of commercial law and business regulation

(pp. 47-59).

-' As of September 19, 1991, Judge Thomas has issued twenty
published opinions, including seventeen majority opinions, two
concurrences, and one dissent. A party has requested Supreme
court review in three of these twenty cases. That court has
denied the writs of certiorari in two cases and the request is
pending in the third case.
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A. Judge Thomas's Qualities as a Jurist

Before turning to particular categories of issues or

types of cases, we think it appropriate to note our overall

impressions of Judge Thomas's qualities as a jurist, based on

his opinions. Chief among these is that his opinions place

him squarely in the mainstream of American law, both in the

substance of his views and in his approach to legal analysis.

On a court known for ideological divisions, one is equally

likely to find Judge Thomas agreeing with appointees of

President Carter as with Reagan and Bush appointees.

Furthermore, of the more than one hundred fifty cases Judge

Thomas has heard since joining the D.C. Circuit, he has

published a dissent only once and concurred separately only

twice. Of the seventeen opinions Judge Thomas has authored,

there has been only one dissent and only one separate

concurrence.

In addition, as discussed in more detail below,

Judge Thomas's opinions reveal a refined ability to resolve

complex issues. These qualities are evident regardless of the

subject matter of the case: whether the case involves complex

issues of civil procedure (for example, when a court should

dismiss a suit because a non-party essential to a reasonable

resolution of the case cannot be joined, (Ui Western Maryland
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Rv. Co. v. Harbor Ins. Co.. 910 F.2d 960 (D.C. Cir. 1990)z/)

or the interpretation of ambiguous statutory language

requiring the court to draw precise distinctions among an

array of precedents (see United States v. Long, 905 F.2d 1572

(D.C. Cir. 1990)2/).

Finally, each of Judge Thomas's opinions reflects

his dedication to deciding cases on the basis of explicit

principles. In Long. 905 F.2d at 1578-79, Judge Thomas wrote

the following passage that sums up this important aspect of

his respect for the legal process and his sense of

responsibility to it.

We decline to decide the case so
narrowly, however, as to reveal no
principle applicable beyond these facts.
The concurrence argues that we should hold
only that "[o]n the present facts, the
government did not offer evidence of
possession or any other evidence that Long
had used the firearm." Cone. op. at 1582
(emphasis modified). This analysis,
however, begs the central question in the
case: was there sufficient evidence to
show that Long "used" the gun? The
government obviously thought there was.
It argued strenuously in this appeal that
Long's connection to the drugs and his
presence in the room with the gun amounted
to "use" of the gun. Deciding whether
there was sufficient evidence to support
Long's conviction for "using" a gun
necessarily entails some decision about
what it means to "use" a gun. Despite the

11 Western Maryland Rv. Co.. is discussed in greater detail
at pp. 48-51, j.nfra.

-' The Long opinion is discussed in greater detail at
pp. 24-25.
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concurrence's qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924(c)(l), this
case forces us to set such a threshold,
either explicitly (as we have done) or
implicitly.

As illustrated below, Judge Thomas's dedication to

carefully reasoned and carefully explained rules of law is a

hallmark of his work as a judge.

B. Judge Thomas Prudently Avoids Deciding Unnecessary
Issues, Thereby Permitting the Orderly Development
of the Law

All federal judges must be able to weigh competing

arguments bearing on narrow points of law fairly and

intelligently. As a result of the D.C. Circuit's special role

in reviewing the decisions of federal government agencies, a

judge sitting on that Court bears the additional

responsibilities of promoting the orderly development of

administrative law, of ensuring that administrative decisions

properly reflect the goals established by Congress, and of

protecting the discretion conferred on administrative agencies

by the Congress from judicial law-making.

Several cases that came before the D.C. Circuit

during Judge Thomas's tenure might have given a judge inclined

to rule dramatically on wide-ranging issues legitimate

opportunities to do so.1' Judge Thomas declined to use these

11 5sa, e.g.. Doe v. Sullivan, No. 91-5019, 1991 U.S. App.
LEXIS 14,984 (D.C. Cir. July 16, 1991); U.S. v. Shabazz, 933

(continued...)
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cases as vehicles for announcing rules of law broader than

necessary to decide the issues at hand. Instead, ever when

the litigants invited far-reaching decisions that might affect

a broad class of cases or persons, Judge Thomas exhibited an

unwillingness to reach out and decide the issues unnecessarily

and instead allowed future courts to address the issues in

more appropriate circumstances.

One such case was United States v. Shabazz. 933 F.2d

1029 (D.C. Cir. 1991). The appellants, Shabazz and McNeil,

pled guilty to conspiracy to distribute and distribution of

Dilaudid pills, a brand name pharmaceutical pain killer that

contains a controlled substance, hydromorphone. The specific

issue on appeal was whether the length of the appellants'

prison sentences should have been calculated based on the

gross weight of the Dilaudid pills involved or on the smaller,

net weight of the hydromorphone contained in the pills. The

resolution of that issue potentially had broad implications

for the severity of sentencing in drug cases. Its outcome

turned on an interpretation of the United States Sentencing

Commission's Guidelines Manual, which provides that the weight

of a controlled substance for the purposes of calculating a

sentence is "the entire weight of any mixture or substance

*'(.. .continued)
F.2d 1029 (O.C. Glr. 1991); Otis Elevator Co. v. Secretary of
Labor, 921 F.2d 1285 (D.C. Cir. 1990).
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containing a detectable amount of the controlled

substance."—/

The issue typically has arisen in disputes

concerning the proper weight to be used in connection with

blotter paper laced with LSD. Most courts had found that the

proper measure was the entire weight of the laced blotter

paper because the controlled substance, LSD, was physically

inseparable from the paper. In upholding a sentence based on

the weight of LSD-laced blotter paper, the Seventh Circuit,

for example, noted that it is impossible to "pick a grain of

LSD off the surface of the paper."w However, in United

States v. Healv, another case involving LSD-laced blotter

paper, Judge Gesell of the D.C. District Court rejected the

argument that simply because the LSD and blotter paper were

physically inseparable, the blotter paper became part of a

"mixture or substance."^ According to Judge Gesell, two

different and separate substances or materials do not become a

common "mixture or substance" unless the particles of each

—' United States Sentencing Commission, Guidelines Manual
S 2Dl.l(c) n.* (Nov. 1990) (emphasis added).

-' Sjgfi United States v. Marshall, 908 F.2d 1312, 1317 (7th
Cir.) (en bane), aff'd sub, nom. Chapman v. United States,
111 S. Ct. 119 (1991).

-' United States v. Healv. 729 F. Supp. 140, 142 (D.D.C.
1990) .
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"are more or less evenly diffused among those of the

rest."—7 Under this more restrictive standard, Judge Gesell

held that the net weight of the LSD was the proper measure for

sentencing purposes.

In Shabazz, the district court judge, purporting to

follow the Seventh Circuit's definition of "mixture or

substance," determined that Dilaudid tablets are a "mixture,"

and so based the defendants' sentences on the total weight of

the tablets, rather than on the weight of the

hydromorphone. —' On appeal, Shabazz and McNeil argued that

the district court decision had improperly failed to follow

the standard in Healv, while the government urged the Court to

reject Healv and follow the Seventh Circuit's decision in

Marshall.-'

Judge Thomas, writing for a unanimous panel, refused

to opine whether the definition of "mixture or substance" used

by the Seventh Circuit or that used by Judge Gesell was the

correct one. Rather, the court concluded that it need not

choose between the two approaches because, given the facts

presented in Shabazz. the same result would be reached by

applying either the Healv or Marshall definitions: the

controlled substance hydromorphone was both "inseparable" from

" Id.
w United States v. Shabazz. 750 F. Supp. 1 (D.D.C. 1990).

n' Shabazz. 953 F.2d at 1032.
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and "evenly diffused" throughout a Dilaudid tablet.—' Judge

Thomas's opinion upheld the appellants' sentences without

attempting to resolve the alleged conflict between Healv and

Marshall and without adopting a broad rule that might tend to

result in longer sentences in circumstances dissimilar to

those present in Shabazz. In addition, because the Supreme

Court had already granted certiorari to review Marshal1.^

Judge Thomas properly left the decision to be rendered in a

case where the result actually turned on whether the Healv or

Marshall definition of "mixture or substance" was chosen.^

*' Id..

—' Two days after the court issued Judge Thomas's opinion in
Shabazz. the Supreme Court affirmed the Seventh Circuit. See
Chapman v. United States, 111 S. Ct. 119 (1991).

— In United States v. Rogers, 918 F.2d 207 (D.C. Cir.
1990), Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.S.C. S 845a(a), which makes it a federal offense to possess
drugs with the intent to distribute them within 1000 feet of a
school. The government argued that the statute was violated
so long as the drugs were possessed within 1000 feet of a
school, even if the defendant intended to distribute them
outside the 1000-foot zone. The defendant argued that the
statute required the government to prove that he intended to
distribute the drugs within the 1000-foot zone. The trial
court gave a narrow instruction in accord with the defendant's
interpretation of the statute; however, the defendant appealed
the conviction on the ground that there was insufficient
evidence upon which the jury could have found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction since there was sufficient evidence to support
the jury verdict even on the narrower interpretation of the
statute employed by the district court and supported by the
defendant. Id., at 213-14.
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The decision in Otis Elevator Co. v. Secretary of

Labor, 921 F.2d 1285 (1990), also illustrates the important

practical consequences of Judge Thomas's determination to

avoid deciding issues unnecessarily and to focus on the narrow

issue actually presented. In Otis Elevator, the D.C. Circuit

was called upon to review a determination by the Secretary of

Labor that an independent contractor responsible for servicing

the underground elevators at a coal mine was subject to the

Secretary's regulatory jurisdiction under the Federal Mine

Safety and Health Act.—' In essence, the case required the

Court to determine whether the Secretary had correctly

interpreted the scope of her jurisdiction under the Act.

Judge Thomas wrote the opinion for a unanimous court

(which included Chief Judge Wald and Judge Sentelle),

upholding the Secretary's determination. As a threshold

matter, Judge Thomas pointed out that the case arguably raised

the issue whether the doctrine of Chevron USA Inc. v. Natural

Resources Defense Council. Inc.. 467 U.S. 837 (1984), requires

courts to defer to an agency's interpretation of its own

jurisdiction. On two prior occasions, at least, the D.C.

Circuit had declined to decide the question of judicial

deference to an agency's interpretation of its own

w Pub. L. No. 95-164, 91 Stat. 1290 (codified as amended at
30 U.S.C. SS 801-960).
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jurisdiction.—' In Otis Elevator. Judge Thomas's opinion

also declined to decide the issue. Judge Thomas wrote that

the Secretary's interpretation in favor of broader mine safety

regulation was correct even assuming the Secretary was not

entitled to Chevron deference.^

Had the Otis Elevator court not exercised such

restraint but instead upheld the Secretary's determination by

finding that it was due Chevron deference, the decision

effectively would have shielded from judicial review a

substantial proportion of decisions by administrative agencies

defining their jurisdiction. In addition, as a practical

matter, a more activist approach by Judge Thomas and his

colleagues would have left jurisdictional conflicts between

administrative agencies significantly less susceptible to

judicial resolution.2*' Whether such a profound impact on

judicial review of the jurisdiction of administrative agencies

is warranted is not only a complex issue, it is also an

important one — one best suited for resolution in a case in

w SatL, e.g.. Business Roundtable v. SBC, 905 F.2d 406, 408
(D.C. Clr. 1990); Public Utilities Commission v. FERC, 900
F.2d 269, 275 n.5 (D.C. Cir. 1990).

21/ Otis Elevator.- 921 F.2d at 1288.

w As a potential additional result, pursuant to Executive
Order 12146, Section 1-401, and 28 C.F.R. Section 0.25, the
Attorney General and the Office of Legal Counsel of the
Department of Justice arguably would have gained added
discretion, beyond the reach of effective judicial oversight,
to resolve jurisdictional conflicts between agencies.
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which the issue is unavoidable and the ramifications of the

resolution are thereby brought into sharp focus for the court.

In the only case in which Judge Thomas has issued a

dissenting opinion/ Doe v. Sullivan, he did so on the ground

that the court should not have reached the merits because the

appellants' claims were moot. Doe involved a challenge by an

American serviceman participating in Operation Desert Storm

(and a derivative claim by his wife) to a Food and Drug

Administration ("FDA") regulation that permitted the

Department of Defense ("DOD") in certain combat situations to

use unapproved experimental drugs on service personnel without

their informed consent. The appellants claimed the regulation

violated the relevant statute as well as the appellants'

constitutional rights.

On January 31, 1991, as Operation Desert Storm

continued, the district court dismissed the complaint on the

ground that Doe's challenges were not justiciable.217 While

the dismissal was being appealed, Iraq was defeated, the war

ended, and the FDA regulation ceased to have any effect on Doe

or anyone else. Accordingly, the government sought to have

the appeal dismissed as moot.

The majority of the panel refused to dismiss the

appeal as moot because, in their view, there was a reasonable

w Doe v. Sullivan, 756 F. Supp. 12 (O.D.C. 1991).
Alternatively, the Court ruled that the Does' claims lacked
merit.
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expectation that Doe would be subjected to the same FDA action

in the future.—' The majority found that it was reasonably

likely that international hostilities involving the threatened

use of chemical and/or biological weapons might break out and

that Doe would still be in the military and would be assigned

to combat. The court also disagreed with the district court

and held that the appellants' claims were subject to judicial

review. However, on the merits, the majority affirmed the

dismissal of the complaint.

Judge Thomas dissented on the ground that the end of

the Gulf War made the Does' claims moot.**' In Judge

Thomas's opinion there was "little expectation, much less a

reasonable one, that John Doe [would] ever be subjected to the

operation of [the regulation] again."**' Judge Thomas and

the majority judges were in agreement concerning the

appropriate legal standard for determining whether the appeal

was moot; however, they differed in their assessment of

whether the facts met the standard.

As Judge Thomas noted, and the majority agreed,

before John Doe would be subjected again to the regulation,

-' 52ft, 1991 U.S. App. LEXIS at *18-*27.

—' Id., at *41-*51. Judge Thomas therefor* did not address
the merits of the appellants' claims. The practical effect of
Judge Thomas's views was identical to the effect of the
majority's opinion: the appellants1 complaint would have been
dismissed.

26/ Id., at *47.
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six contingencies would have to transpire, including most

significantly, the United States would have to be engaged in

hostilities involving chemical and biological warfare and John

Doe would have to be sent to the front.—' Although Judge

Thomas disputed that the likelihood of chemical warfare is as

significant as the majority claimed, he more significantly

indicated that the majority improperly focused on the

"abstract" likelihood of a chemical war and reapplication of

the regulation "and in the process for[got] about Doe, the

plaintiff.'l2S/ Judge Thomas stated that he believed the .

appellant had failed to carry his burden to show there was a

reasonable expectation that he (as opposed to some other

service personnel not actually party to that case) would be

subject to it.22'

The People for the American Way Action Fund, which

opposes Judge Thomas's nomination, has criticized Judge

Thomas's dissent in Doe, stating that "[r]ather than

w Id- at *47-*48.

w Id- at *49.

w Id* at *49-*50. Among the questions unanswered in the
record were the following:

Is Doe about to be discharged, this year, or next?
Does he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanent duty in the United States? If sent back
overseas, will Doe serve in England or Germany, or
in the Middle East?

Id. at *50.



314

- 23 -

considering plaintiff's complaint, Mr. Thomas would have

simply closed the courthouse door."—' We think it more

accurate to say that Judge Thomas wanted to leave the

courthouse door open for a future litigant who had an actual

stake in the outcome of the case, rather than foreclosing an

issue at the behest of a litigant whose interest in the case

became purely theoretical and impersonal after hostilities in

the Gulf ceased.

Unless the judges were convinced that the particular

plaintiff, John Doe, could reasonably be expected to confront

the challenged regulation sometime in the future, respect for

the rule of law required them to dismiss the appeal as moot.

For if there was no reasonable expectation that Doe would be

subjected to the challenged regulation in the future, then

there would have been no continuing "case or controversy"

involving the plaintiff and thus no constitutional basis for

further judicial review. Obviously, reasonable men and women

can (and in Doe did) disagree in their assessment whether it

was reasonable to expect Doe to be subjected to the regulation

—' People for the American Way Action Fund, Judge Clarence
Thomas; 'An Overall Disdain for the Rule of Law*. 6 (July 30,
1991).
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again in the future.—7 Nevertheless, given Judge Thomas's

own assessment of the facts, his principles dictated prudence

in trying to decide an important issue.

Finally, it is worth noting Judge Thomas's restraint

and judiciousness in handling a notice of appeal in a criminal

case that was filed out of time. In United states v. Long.

905 F.2d 1572 (D.C. Cir. 1990), one of two defendants

convicted of drug and firearms crimes did not file her notice

of appeal with the district court until 11 days after her

judgment was entered even though the Federal Rules of

Appellate Procedure require that the filing of such a notice

occur within ten days of the entry of judgment.a/ The

government argued that the appeal should be dismissed. The

defendant argued that the court of appeals should imply that

the district court granted her an extension of the period to

file the notice by virtue of the fact that the clerk accepted

her untimely notice.

Judge Thomas refused to dismiss the appeal, noting

that the relevant procedural rule allows the district court to

extend the time for filing a notice upon a showing by the

ii/ The majority expressly acknowledged "that, as our
dissenting colleague underscores, the recurrence her* docs not
qualify as a strong probability." Doc. 1991 U.S. App. LEXIS
at *23.

w 905 F.2d at 1574, citing Fed. R. App. P. 4(b).

56-272 0 - 9 3 - 1 1
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defendant of excusable neglect.^' However, Judge Thomas's

unanimous opinion for the court refused to imply that the

court had granted such an extension on the basis of the

district court's purely ministerial act of docketing the

notice.—' Rather, the court of appeals remanded the case to

the district court to determine explicitly whether the

defendant should be granted the extension.a/

In his opinion, Judge Thomas noted that some older

Eighth Circuit cases had implied a grant of an extension when

the district court dockets an untimely notice of appeal.

Nevertheless, Judge Thomas and his colleagues refused to

accept the "fiction." Judge Thomas explained that "the

unambiguous language of the rule forecloses this short-cut.

The time limits specified in the rules serve vital interests

of efficiency and finality in the administration of justice,

and are not designed merely to ensnare hapless litigants.n3i'

At the same time, by refusing to dismiss the appeal and

instead remanding the matter to the district court, Judge

Thomas's opinion gave the defendant a fair opportunity to

preserve her right to an appeal.

u' 905 F.2d at 1574.

w Id.
w id., at 1575.
w Id. at 1574-75 (footnote omitted)
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C. Judge Thomas's Judicial Record Reflects His Respect
for Separation of Powers and Deference to the
Constitution. Congress, and Administrative Agencies

The D.C. Circuit reviews a large volume of

administrative decisions. Judge Thomas has therefore had

ample opportunity to establish whether he is willing to

substitute his own views for the views of Congress and the

Executive, or whether he respects the separation of powers,

and so gives appropriate deference to the Constitution and the

other two branches of government. Judge Thomas's record

indicates that he is not bent on imposing his personal

ideology; rather, he has displayed appropriate deference to

the Constitution and to the other Branches of the federal

government.

1. The Constitution -- Judge Thomas has written

opinions in a number of cases involving "routine"

constitutional challenges to criminal convictions, and has

resolved those cases consistent with established

constitutional jurisprudence.H/ In addition, he was a

—' For examples of Judge Thomas's opinions addressing
constitutional issues raised in criminal appeals, see United
States v. Poston, 902 F.2d 90, 98-99, 99-100 (D.C. Cir. 1990)
(rejecting Sixth Amendment claim that defendant had
ineffective assistance of counsel because his substitute
counsel was chosen only a day before trial began and rejecting
Fifth Amendment claim that defendant was improperly induced to
waive his right against self-incrimination by unfulfilled
promises of the police); United States v. Harrison, 931 F.2d
65, 69-71 (D.C. Cir. 1991) (rejecting Fifth Amendment claim
that defendant had been deprived of his right against self-
incrimination based on conduct of co-defendant's counsel);

(continued...)
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member of the panel in Action for Children's Television, v.

FCC, 932 F.2d 1504 (D.C. Cir. 1991) ("ACT II") . which

unanimously vacated on First Amendment grounds an order of the

Federal Communications Commission ("FCC") prohibiting

completely broadcasts of indecent material.a'

The FCC order reviewed in ACT II was promulgated

after a virtually identical order had been vacated by the D.C.

Circuit in 1988.w In the 1988 case ("ACT l"\. the court

had remanded the order to the FCC with instructions to

establish safe-harbor time periods during which indecent

material could be broadcast. Before the FCC could respond to

the remand instructions, Congress passed legislation requiring

the FCC to enforce its ban on indecent material 24 hours a

day.—' The FCC complied with the Congressional mandate, and

a variety of petitioners once again sought review.

Despite the popularity of a 24-hour ban both in

Congress and in the Administration, the court (in a decision

-'(...continued)
United States v. Halliman, 923 F.2d 873 (D.C. Cir. 1991)
(affirming district court's refusal to suppress evidence that
defendant claimed was obtained by a warrantless search in
violation of the Fourth Amendment).

—' Because Covington & Burling represented Post-Newsweek
Stations, Inc., we will not comment on the merits of the
decision.

w SfiS Action for Children's Television v. FCC, 852 F.2d
1332 (D.C. Cir. 1988) (hereinafter A£T_I).

•0/ Pub. L. No. 100-459, S 608, 102 Stat. 2228 (1988).
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written by Chief Judge Mikva and joined by Judge Thomas)

reiterated its position in ACT I that a ban on indecent

material (as opposed to obscene material) was unconstitutional

in the absence of safe-harbor time periods. According to the

court, "the judiciary [may not] ignore its independent duty to

check the constitutional excesses of Congress.Il4i/ The court

renewed its instruction to the FCC to develop appropriate safe

harbors and again remanded the order.

2. The Congress — Judge Thomas has more frequently

been called upon to interpret and enforce the constitutional

will of Congress. He has proven himself to be a careful

interpreter of statutes, employing the traditional judicial

tools of statutory interpretation. There is no evidence that

Judge Thomas allows his own personal policy views or any bias

to interfere with the faithful interpretation of

constitutionally-promulgated statutes.

Perhaps the best example of Judge Thomas's deference

to the will of Congress is Otis Elevator Co. v. Secretary of

Labor. 921 F.2d 1285 (D.C. Cir. 1990). As described earlier,

that case raised the question of whether an independent

contractor that performed maintenance on an underground mine

elevator was subject to the safety regulation jurisdiction of

the Secretary of Labor under the Federal Mine Safety and

Health Act ("FMSHA"). Although Judge Thomas's opinion for the

ACT II. 932 F.2d at 1509-10.
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unanimous court found it unnecessary to decide whether the

court must defer to the discretion of the Secretary in

interpreting her statutory jurisdiction (see the discussion

above in II.B at pp. 18-20), the opinion did uphold the

Secretary's jurisdiction under the FMSHA.

Judge Thomas reached this conclusion by relying on

the plain meaning of the statutory language and by rejecting

point-by-point the various arguments of the petitioner to

avoid that meaning. On its face, FMSHA gives the Secretary

jurisdiction to regulate the health and safety of employees

working for "any independent contractor performing services or

construction" at a mine.—' The petitioner did not dispute

that it fell within this definition read literally; however,

it argued that Congress had not intended the language to be

read as broadly as the literal language provided. Rather,

according to the petitioner, the statute gave the Secretary

jurisdiction only over independent contractors that operate,

control, or supervise a mine.42' The petitioner's argument

was based on the elusdem generis doctrine of statutory

construction, on precedent in other circuits, and on the

policy argument that providing the Secretary with broad

jurisdiction under FMSHA would create confusion between that

Sftft 921 F.2d at 1286, quoting 30 U.S.C. S 802(d) (1982).

921 F.2d at 1289.
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act and the Occupational Safety and Health Act, 29 U.S.C.

SS 651-78 (OSHA).

After careful analysis, Judge Thomas rejected each

of the petitioner's arguments. First, he noted that the

petitioner's eiusdem generis analysis was based on a

misconstruction of the doctrine and stated that, properly

construed, the doctrine did not warrant a narrowing of the

Secretary's jurisdiction.—7 Second, Judge Thomas's opinion

held that the petitioner's references to cases in other

circuits either misconstrued those precedents,—7 or were

unpersuasive.—'

Finally, Judge Thomas rejected the petitioner's

policy arguments.—7 While noting that the Secretary had

argued that, rather than eliminating confusion concerning the

overlap between the Mine Act and the OSHA, the petitioner's

interpretation of the Mine Act would increase confusion, Judge

Thomas found it unnecessary to resolve the dispute. "Congress

417 Id., at 1289.

- Id., at 1289-90 ("we find Otis's reliance on National Sand
misplaced"), referring to National Indus. Sand Ass'n v.
Marshall, 601 F.2d 689 (3d Cir. 1979).

- 921 F.2d at 1290-91 (stating that legislative history
cited by the Fourth Circuit to support its decision to narrow
the Secretary's jurisdiction was too ambiguous to raise any
doubt that Congress intended what the plain language of the
statute states), referring to Old Dominion Power Co. v.
Donovan, 772 F.2d 92 (4th Cir. 1985).

42/ 921 F.2d at 1291.
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has written [the FMSHA] to encompass 'any independent

contractor performing services at a mine' (emphasis

added)."—/ Accordingly, Judge Thomas deferred to Congress's

stated intent even in the face of arguments by business that

such a result represented bad policy.

3. The Executive (including administrative

agencies) -- On a number of occasions, Judge Thomas has

confronted the need to defer to the discretion of agencies in

carrying out their congressionally-mandated duties. While

Judge Thomas has recognized that there are limits to that

deference, he has faithfully recognized that it is the

constitutional duty of the Executive Branch to execute the

law.

For example in Buongiorno v. Sullivan. 912 F.2d 504

(D.C. Cir. 1990), Judge Thomas, writing for a unanimous panel,

upheld an action by the Secretary of Health and Human Services

against a challenge by a recipient of National Health Service

Corps medical school scholarships. In return for receiving

scholarship money, Dr. Buongiorno agreed either to serve two

years in a medically understaffed location designated by the

Corps or to pay a penalty equal to three times the value of

his scholarship, plus interest. When Dr. Buongiorno completed

his medical residency, the Corps assigned him to serve in the

Indian Health Service in Oklahoma or Arizona. Dr. Buongiorno

iS.' TM
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immediately applied for a waiver from his agreement, based on

his wife's medical condition, but the Corps requested that he

demonstrate an inability to pay the penalty for failure to

serve.

The issue for decision was whether the statute

establishing the scholarship program permitted the Corps to

require a waiver applicant to demonstrate an inability to pay

the penalty in addition to an inability to perform the medical

service without extreme hardship. The district court held

that the Corps' regulations were invalid in requiring proof of

both conditions. The Circuit Court vacated the district

court's judgment as inconsistent with the requirements of the

Supreme Court's decision in Chevron that the court must defer

to an agency's expertise unless the agency's regulations are

not based on a permissible construction of the statute. Id.

at 508-09. Accordingly, Judge Thomas wrote:

were we entitled to choose between the
parties' positions, we could proceed to
list each position's merits and demerits,
and we might go on to decide that
Buongiorno has interpreted the statute
more to our liking. Chevron, however,
tells ua to gauge the Secretary's
interpretation by its statutory parent,
and not to contrast it with an
interpretive rival.

Id. at 510.12'

42/ Judge Thomas's opinion remanded the case to the District
for consideration of Dr. Buongiorno's further argument that
the Secretary's actions were arbitrary and capricious. Id.

(continued...)
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Another example of Judge Thomas's deference to an

administrative agency is A/S Ivarans Rederi v. United States.

1991 U.S. App. LEXIS 14983 (D.C. Cir. 1991) (Ivarans III.

which Judge Thomas authored for a unanimous panel. Ivarans n

involved an interpretation by the Federal Maritime Commission

("FMC") of a "pooling" agreement that had been entered into by

competing maritime shippers plying between the United States

and Brazil (called the "Atlantic Agreement") and that had been

filed with the FMC pursuant to the Shipping Act of 1984, 46

U.S.C. App. S 1704(a). In attempting to resolve a dispute

that had arisen among shippers as to whether a certain class

of shipments was covered by the Atlantic Agreement, the FMC

declined to defer to an arbitrated resolution of the dispute.

The FMC concluded that, because the Atlantic Agreement was

silent, the class of shipments were not covered (and thus were

not afforded antitrust immunity).

In his opinion for the court, Judge Thomas first

reiterated the court's holding in Ivarans I that the FMC

retained jurisdiction to resolve the dispute notwithstanding

an arbitration provision in the agreement.**' Judge Thomas

-'(...continued)
(citing Community for Creative Non-violence v. Lujan, 908 F.2d
992, 995 (D.C. Cir. 1990)).
w In ivarana I. the D.C. Circuit had rejected the
petitioner's agreement that an arbitration provision in the
Atlantic Agreement divested the FMC of jurisdiction to hear
the dispute. Sss A/S Ivarans Rederi v. United States, 89S
F.2d 1441 (D.C. Cir. 1990).
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found it rational for the FMC not to defer to arbitration in

this case because the dispute involved only legal issues that

had implications for the public at large.a/

Next, the court upheld the FMC's resolution of the

dispute, noting that the court "must defer to the agency's

reasonable construction of the contract's terms.ll2i/ Judge

Thomas specifically applied the FMC's rule of construction

that, since the Shipping Act exempts from the antitrust laws

all activity covered by policy agreements, "[tjhe contract

must clearly and specifically identify the particular

anticompetitive activity in which a party seeks to

engage.ll5i'

Yet another majority opinion authored by Judge

Thomas that reflects his willingness to defer to an agency's

congressionally-mandated discretion is Citizens Against

Burlington. Inc. v. Busev.—' In that case, the Federal

Aviation Administration ("FAA") had approved a plan by the

city of Toledo to expand the Toledo Express Airport. The

expansion was necessary in order to enable Burlington Air

-' Ivarans II. 1991 U.S. App. LEXIS at n.5.

a / Id. at n.ll.

a' Id- at n.13.

-' No. 90-1373, 1991 U.S. App. LEXIS 12036 (D.C. Cir.
June 14, 1991).
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Express to move its operations from outmoded facilities in

Fort Wayne, Indiana and to create a new cargo hub at Toledo.

The petition for review was filed by individuals and

groups representing users of a park that would be affected by

the expansion of the Toledo airport. The petitioners sought

review of the FAA's approval, claiming that in several

respects the approval did not fulfill the agency's obligations

under several federal statutes and related regulations. The

most significant objections related to whether the FAA had met

all the requirements of the National Environmental Policy Act

of 1969 (NEPA).a'

Judge Thomas began the majority's opinion by noting

that NEPA is an extremely important statute protecting the

environment. Nevertheless, his opinion stressed that Congress

opted to achieve its goal of preserving the environment not by

dictating substantive results but by requiring that agencies

adhere to certain procedural requirements, most importantly

that they consider the environmental impact of proposed action

and of alternatives that could achieve the same objectives.

Moreover, Judge Thomas wrote:

[j]ust as NEPA is not a green Magna Carta, federal
judges are not the barons at Runnymede. Because the
statute directs agencies only to look hard at the
environmental effects of their decisions, and not to
take one type of action or another, federal judges
correspondingly enforce the statute by ensuring that

a / Pub. L. No. 91-190, 83 Stat. 852 (1970), codified as
amended at 42 U.S.C. SS 4321-4370b.
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agencies comply with NEPA's procedures, and not by
trying to coax agency decisionmakers to reach
certain results.—

With this as background, Judge Thomas's opinion carefully

considers all of the petitioners' objections to the FAA's

approval.—'

By far the most significant objection to the FAA's

approval rested on the claim that the FAA's Environmental

Impact Study (EIS) failed to consider all the alternatives to

expansion of the Toledo airport as required by NEPA. The EIS

studied only two alternatives in depth, expanding the Toledo

airport as planned, or doing nothing. The petitioners argued

that the FAA should have considered a number of alternatives,

including expansion of other airports, such as Burlington's

56/ 1991 U.S. App. LEXIS 12036 at *9 (citation omitted).

—' In addition to objections relating to NEPA, the majority
opinion also considered challenges based on the FAA's alleged
failure to adhere to the requirements of the regulations of
the Council on Environmental Quality (the CEQ); of section
4(f) of the Department of Transportation Act of 1966, 49
U.S.C. S 303(c); and of section 509(b)(5) of the Airport and
Airway Improvement Act of 1982, 49 U.S.C. App. S 2208(b)(5).
The court found that the FAA had complied with the statutes.
In two respects, however, the court found that the FAA had
failed to comply with the CEQ regulations in preparing the
EIS. First, the FAA should have selected one of the
contractors who prepared the EIS, but its failure to do so did
not compromise the "objectivity and integrity of the NEPA
process." 1991 U.S. App. LEXIS 12036 at *37. The court thus
refused to invalidate the EIS on this ground alone. Second,
the FAA should have required the contractor to execute a
disclosure statement to ensure he had no conflict of interest.
As a result, the court ordered the FAA to remedy its failure
and to take appropriate action if the disclosure revealed a
conflict.
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existing facilities at Fort Wayne.—' Indeed, Judge Buckley

wrote a partial dissent from the majority's holding that the

FAA fulfilled its obligations under NEPA, because he believed

that the FAA had failed to consider additional alternatives

that were open to Burlington.—'

Judge Thomas's opinion for the majority concludes

that "an agency bears the responsibility for deciding which

alternatives to consider in an environmental impact statement

[and] . . . [i]t follows that the agency . . . bears the

responsibility for defining at the outset the objectives of an

action.IlS2/ The court went on to emphasize, however, that

"[d]eference . . . does not mean dormancy."41'

Under this standard, the court approved the FAA's

definition of objectives, namely "launch[ing] a new cargo hub

in Toledo and thereby helping to fuel the Toledo economy."a/

Because of the excessive cost of alternative expansions in

—' In connection with the petitioners' claims that the FAA
should have considered alternative geographic sites for the
cargo hub, Judge Thomas noted that "Congress has . . . said
that the free market, not an ersatz Gosplan for aviation,
should determine the siting of the nation's airports." 1991
U.S. App. 12036 at *21.

-' SM. id> at *53-*66. Judge Buckley's dissent is discussed
further below.

52/ 1991 U.S. App. LEXIS 12036 at *13-*16 (citations
omitted).

a / Id. at *16.

a / Id., at *23.
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Toledo, and because building a cargo hub anywhere outside of

Toledo would not fuel Toledo's economy, the court held it was

reasonable for the FAA to consider only the options of

pursuing the planned expansion of Toledo Express Airport or

doing nothing. Judge Thomas concluded

"[w]e are forbidden from taking sides in the
debate over the merits of developing the Toledo
Express Airport; we are required instead only
to confirm that the FAA has fulfilled its
statutory obligations. Events may someday
vindicate [petitioner's] belief that the FAA's
judgment was unwise. All that this court
decides today is that the judgment was not
uninformed.—

These examples indicate that Judge Thomas is careful

not to let his own views interfere with the congressionally-

mandated discretion of the Executive Branch and administrative

agencies. Nevertheless, they also indicate that Judge Thomas

recognizes that deference is not the same as, in Judge

Thomas's word, "dormancy" (i.e., an abdication of the judge's

constitutional responsibilities). As explained above, even

while rejecting most of the objections to the EIS at issue in

- 1991 U.S. App. LEXIS 12036 at *28 (citations omitted).
In his partial dissent, Judge Buckley stated that the FAA
should have considered in its EIS alternative locations for
the cargo hub and should not have deferred to Burlington's
choice of Toledo over the alternatives. Judge Buckley
admitted that his difference with the majority related not to
a difference in view concerning the relevant law but rather to
the fact that he read the goal stated by the FAA in the EIS
differently from the majority. See id., at *55.
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Busev, the majority ordered the FAA to remedy its failure to

satisfy a requirement in the CEQ regulations.—'

In a concurring opinion in Tennessee Gas Pipeline

Co. v. FERC. 926 F.2d 1206, 1213-14 (D.C. Cir. 1991), Judge

Thomas indicated that in some cases the conduct of an

administrative agency may be so egregious that a court is

warranted in taking unusual steps. In that case, the D.C.

Circuit for the second time disapproved and remanded a Federal

Energy Regulatory Commission (FERC) order that without proper

justification established a rate of return for the

petitioner's pipeline that was inconsistent with FERC

precedent. Judge Thomas concurred in the second remand;

however, he severely criticized FERC's conduct, particularly

in light of the previous remand.

In his concurrence, Judge Thomas stated that he was

tempted to grant the petitioner's request to allow the court

itself to establish the rate of return that seemed to be

compelled by FERC precedent. Despite Judge Thomas's obvious

frustration with the FERC's conduct, however, he ultimately

concluded that the unusual remedy of the court itself doing

the administrative agency's job was unwarranted because

"legitimate concerns about judicial overreaching always

militate in favor of affording the agency just one more chance

See footnote 57, supra.
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to explain its decision."—7 Nevertheless, Judge Thomas

indicated that there could be exceptions to this rule, even if

they were likely only "once-in-a-decade" events.—'

D. Judge Thomas Has Shown Support For Society's Right
To Protect Itself From Criminals, But At The Same
Time Has Been Sensitive When The Rights Of Criminal
Defendants Are Violated

The largest single category of decisions by Judge

Thomas involves appeals from criminal convictions. Judge

Thomas has shown himself to be in the mainstream of the

judiciary in handling such appeals. Judge Thomas's opinions

address a broad range of the issues raised by criminal

defendants who seek to overturn a jury verdict including

challenges to the sufficiency of the evidence,—'' appeals of

a trial court's denial of a motion to sever,—/ exceptions

based on the Federal Rules of Evidence to the trial court's

refusal to exclude evidence,—' and challenges to the legal

65/
926 F.2d at 1214.

^ Id..

-' United States v. Rogers, 918 F.2d 207, 214 (D.C. Cir.
1990); United States v. Poston, 902 F.2d 90, 92-96 (D.C. Cir.
1990).

-' United States v. Harrison, 931 F.2d 65, 67-71 (D.C. Cir.
1991); Long, 905 F.2d at 1580-81.

-' S_eg Rogers, 918 F.2d at 209-13; United States v. Long,
905 F.2d 1572, 1579-80 (D.C. Cir. 1990). In Rogers, Judge
Thomas quotes United States v. Moore, 732 F.2d 983, 989 (D.C.
Cir. 1984), stating that '"[t]he language of [rule 403] tilts,
as do the rules as a whole, toward the admission of evidence
in close cases. . . . [T]he balance should generally be struck

(continued...)



332

- 41 -

sufficiency of jury instructions.—' In all of the appeals

but one, for which Judge Thomas wrote for the majority, he

voted to affirm the conviction.

Judge Thomas has also had to resolve a number of

constitutionally based challenges to criminal convictions.—7

For example, in United States v. Halliman. 923 F.2d 873 (D.C.

Cir. 1991)/ Judge Thomas wrote the opinion for a unanimous

panel affirming the trial court's denial of the defendants'

motions to suppress evidence (primarily drugs) on Fourth

Amendment grounds. The case involved an effort by the D.C.

police to shut down a cocaine trafficking scheme being

operated out of a hotel. The hotel management tipped off the

police. A background investigation corroborated the tip and

established the identity of the suspects. After the suspects

changed hotel rooms (as they had done repeatedly in the past

in an attempt to evade police detection)/ the police obtained

a warrant to search the new rooms, based on trace findings of

narcotics in the rooms that had been vacated.

When the police arrived at the hotel, they learned

that one of the suspects had rented an additional room not

-'(...continued)
in favor of admission when the evidence indicates a close
relationship to the event charged.' (footnotes omitted)." 918
F.2d at 211.

-' United States v. Whole, 925 F.2d 1481, 1485-86 (D.C. Cir.
1991).

u/ See the cases discussed at footnote 69,
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listed on the warrant. Rather than delay their execution of

the search in order to obtain a new warrant, one of the police

knocked on the door to the room and requested permission to

search it. In response to the knock, the suspect began

flushing drugs down the toilet; hearing the toilet, the

officer broke into the room, found cocaine in plain view, and

subdued the defendant. Believing that the suspect

subsequently gave his permission to a further search of the

room, the police discovered additional evidence. When the

suspect later refused to verify in writing that he had

authorized the search, the police suspended their activities

in order to seek an emergency search warrant, which they

obtained shortly thereafter.

The court of appeals held that the actions of the

police did not violate the Fourth Amendment and that the trial

court therefore had properly allowed the evidence to be

presented to the jury. Citing numerous precedents, Judge

Thomas first noted that once the police had reason to believe

that the suspect was destroying evidence, the "exigent

circumstances" doctrine justified the police's initial entry

into the room.227 Drugs in plain view in the room were

therefor* properly seized.

Judge Thomas's opinion went on to consider the

admissibility of the evidence that was not in plain view and

w 923 F.2d at 878-80.
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that was found before the police obtained the emergency search

warrant. The court noted that the subsequent warrantless

search of the room was not proper without the suspect's

authorization. Nevertheless, the police subsequently obtained

a search warrant for the room based on information unrelated

to the unauthorized search; consequently, Judge Thomas's

opinion held that the evidence found in the room was properly

admitted under the independent source doctrine.—7 In sum,

Judge Thomas's opinion in Halllman is a model of careful

analysis leavened with common sense, which protected the

public's interest in truth in the courtroom while adhering to

precedents defining the constitutional rights of the accused.

Even though most of Judge Thomas's opinions have

affirmed criminal convictions, he has authored an opinion

reversing a conviction in United States v. Long. 905 F.2d 1572

(D.C. Cir. 1990). The police had arrested Long in an

apartment that contained a variety of drugs and drug-related

paraphernalia. In addition, the police found a gun partially

concealed in a sofa in a part of the apartment that was

separated from the area in which Long was arrested. At trial,

the jury convicted Long both of drug possession charges and of

"using" a firearm in connection with a drug offense. Long

-' Id. at 880-81. Judge Thomas's opinion also affirmed the
trial court's refusal to suppress the admission of the
quantity of cocaine found on the person of another suspect who
approached the hotel rooms during the course of the police
search. Id., at 881-82.
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neither owned, rented, nor lived at the premises where he was

arrested, and the government offered no evidence that Long was

aware of the gun's presence.

The court upheld Long's conviction relating to drug

possession;—7 however, the court reversed his conviction for

the firearms violation.—7 Judge Thomas first stated that

"[overturning a jury's determination of guilt on the ground

of insufficient evidence is not a task we undertake lightly

[because] . . . we owe tremendous deference to a jury

verdict. 'l2&/ Nevertheless, a court cannot "fulfill [its]

duty through rote incantation of these principles . . . [but]

must ensure the evidence . . . is sufficient to support a

verdict as a matter of law."—7 Taking this duty seriously,

the court held that given the lack of evidence that Long knew

of the gun's existence, much less touched it, "[t]here was no

-' 905 F.2d at 1579-81.

-' Id. at 1575-79. Long had been charged with violating 18
U.S.C. S 924(c)(l), which provides in part that it is a
federal crime to "use[] or carr[y] a firearm ... during and in
relation to any . . . drug trafficking crime." In addition to
overturning Long's conviction for the federal firearms
offense, Judge Thomas's opinion also provided the other
defendant with an opportunity to correct an otherwise fatal
deficiency in her notice of appeal. See 905 F.2d at 1574-75
(discussed above at pp. 23-24).

at 1576.

22/ id.
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evidence ... that the firearm was ever either actually or

constructively in Long's possession."—'

Judge Thomas noted that the word "use" in section

924(c)(l) "has been losing its conventional, active

connotation for some time."—7 In the circumstances of

Long's conviction, to hold that Long "used" the firearm "would

be to concede that the word 'use* has no discernible

boundaries."—' Judge Thomas noted the impropriety of such a

concession, especially in the context of the construction of a

criminal statute. Moreover, the court found all the cases

cited by the government to support its expansive definition

were inapposite since all those cases, unlike Long, involved

at least some evidence of a nexus between the defendant and

the firearm that the defendant allegedly possessed.u/ As

the court summarized its holding, "we reverse Long's

conviction because the government failed to adduce anv

evidence suggesting that Long actually or constructively

possessed the revolver.nin 22/

W Id.
a' Id.

-' Id- at 1577.

- I&. at 1577-78 (emphasis in original).

— Id- at 1578. Judge Sentelle filed a partial concurrence
claiming that "[o]n the present facts, the government did not
offer evidence of possession or anv other evidence that Long
had used the firearm." Id- at 1582 (emphasis in original). As

(continued...)
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Judge Thomas's majority opinion is an example of an

effort to bring order out of chaos and to ensure that the

original meaning of a criminal statute does not get stretched

beyond recognition over time. It does not, however, represent

an aversion to upholding a conviction under the firearms

statute in the appropriate circumstances. Indeed, in his

subsequent opinion for a unanimous panel in United States v.

Harrison. 931 F.2d 65 (D.C. Cir. 1991), Judge Thomas upholds a

conviction under the same statute based on the defendant's

constructive possession of a gun. In Harrison, the court

affirmed the conviction of a defendant who was present in a

van being used to traffic narcotics. The defendant was

wearing a bulletproof vest but did not have a gun. The two

other occupants did possess firearms and there were two loaded

clips of ammunition plus weapons magazines in the van. Under

these circumstances, Judge Thomas's opinion held:

Since drug dealers are hardly known to be ironically
disposed (as evidenced by the weapons, weapons
magazines, and ammunition recovered in this case),
the jury could reasonably hava infarrad that whan
and if Butler was shot at, he would either use one
of his confederates' guns to shoot back, or else
instruct ona of them to do so. It could have
infarrad, In other words, that Butler knew ha had
'some appreciable ability to guide the density* of

a/(...continued)
a result, according to Judge Sentelle, thara was no naad to
articulate a "technical rubric of possession." I£. As Judge
Thomas points out in the majority opinion, however, since the
government believed there was evidence of "possession," it was
indeed necessary for the court to articulate "what it means to
'use* a gun." Id. at 1579.
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the weapons, 'some stake in them, some power over
them.' That is sufficient to establish constructive
possession as to Butler.

E. Judge Thomas's Judicial Record Reveals His Ability
Intelligently to Resolve Complex and Important Issues of
Commercial Law and Business Regulation

Most of the public debate about a judicial

candidate's qualifications understandably focuses on how the

candidate handles issues of great moment to citizenry, such as

constitutional controversies, the rights of the criminally

accused, and separation of powers. As the foregoing

demonstrates, Judge Thomas has established that he can

successfully handle such issues. That should not be the end

of the debate, however. The way in which a justice handles

the seemingly more mundane matters, including civil procedure,

contract interpretation, commercial law, and general business

regulation in the area of tax, antitrust, and securities laws,

can have just as profound an impact on the lives of Americans.

The ability to deal effectively with such issues, of course,

requires a justice to be learned in the law. Perhaps equally

importantly, however, a justice also must be able to sort

through complex sets of facts, to master non-legal disciplines

such as economics, accounting, and financial theory, and to

appreciate the practical consequences of his or her decisions

on individuals, businesses, and the economy as a whole.

931 F.2d at 73 (citations omitted).
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As we have already described, Judge Thomas's

background, particularly his employment in the legal

department of one of this country's largest corporations,

should provide him with a particularly relevant perspective on

such issues. While on the D.C. Circuit, Judge Thomas has

written several panel decisions in cases involving complex

issues of business regulation which carried significant

financial consequences for the litigants. Judge Thomas's

opinions in those cases reflect intelligence, common sense,

and an appreciation for each decision's practical

consequences. Moreover, his opinions in the AIDO and Baker

Hughes cases, discussed below, made a significant contribution

to the law of unfair competition and antitrust, respectively.

First, however, we describe Judge Thomas's majority

opinion in Western Maryland Co. v. Harbor Ins. Co.. 910 F.2d

960 (D.C. Cir. 1990), in which Judge Thomas resolved a rather

arcane dilemma involving questions of civil procedure and

federal jurisdiction in a complex insurance dispute. In that

case the district court had dismissed two actions brought by

railroads against their insurance carriers to establish

coverage for asbestos-related claims by railroad employees.

In the first of the two cases, three railroads sued forty

insurers. In the second case, Western Maryland Railway Co.,

the subsidiary of one of the three plaintiff railroads in the



340

- 49 -

first action, sued nine of the forty insurance carriers that

were defendants in the first action.—'

The insurance companies argued that asbestos-related

claims were subject to overall policy limits applicable to

occupational diseases and that the aggregate sum that could be

recovered by the four railroads was therefore limited to the

maximum overall amount available under the policies for

occupational diseases. Accordingly, the insurance carriers

claimed, all four railroads should be required to join in a

single action because they were claimants to a single, limited

fund. If the railroads were permitted to sue the insurers in

separate actions, the insurers argued that they might be

subject to multiple recovery or to inconsistent findings

regarding whether the occupational disease limitation in fact

applied. Thus, in the insurance companies' view, all the

railroads should be required to bring only one lawsuit. Id.

at 962-63.

At the same time, the insurance companies argued

that joining Western Maryland's claim with the action brought

by the other three railroads was not feasible. Western

Maryland was incorporated in the same state as some of the

insurance companies that were defendants in only the first

case. If Western Maryland were made a plaintiff in that case,

the district court would lose diversity of citizenship

910 F.2d at 961-62.
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jurisdiction over the entire controversy. As the carriers

pointed out, a federal court's authority under 18 U.S.C.

S 1332(a) to hear suits between "citizens of different States"

requires that each plaintiff be from a state different from

each defendant's state.—'

Judge Thomas's opinion for a unanimous court took a

very practical approach to the issues, allowing the claims to

proceed without exposing the insurance companies to a

substantial risk of incurring inconsistent obligations.

First, Judge Thomas held that since both suits were pending

before the same district court, the judge could guarantee that

the insurers' total liability in the two cases did not exceed

any aggregate limits that might ultimately be found to apply.

Second, Judge Thomas noted that the railroads had conceded on

appeal that if the occupational disease limitations did apply,

their overall recovery would stop at the aggregate limits.

Judge Thomas held that this concession would be binding on the

railroads when the case was returned to the district court,

and they would be prohibited from taking a different approach

to damages in the lower court.24'

The Western Maryland opinion provides evidence that

when consistent with the rule of law, Judge Thomas is willing

and able to find solutions to permit cases to go forward and

Id- at 963.

Id., at 963-64.
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to be decided on their merits, rather than on narrow

procedural grounds. Moreover, the Western Maryland opinion is

a further example of Judge Thomas's ability to bring a

considerable breadth of legal wisdom and sound common sense to

bear on a complex body of legal rules.

While Judge Thomas's decision in Western Maryland

demonstrates his ability to resolve apparent procedural

obstacles to the resolution of complex commercial disputes,

two other opinions by Judge Thomas reflect his ability to make

significant legal contributions to important areas of business

regulation. First, in AIDO Petfoods. Inc. v. Ralston Purina

Co.. 913 F.2d 958 (D.C. Cir. 1990), Judge Thomas wrote an

opinion for a unanimous panel in a case involving cross claims

between pet food producers for false advertising under the

Lanham Act. The case is particularly noteworthy because of

its careful and comprehensive discussion of the appropriate

way for courts to measure damages in cases of false

advertising.

In AIDO. the trial court had found that both Alpo

and Ralston violated the Lanham Act by making false claims

about their products — without any credible scientific basis,

Ralston had claimed that its dog food ameliorated the effects

of canine hip disease (CHD), and, in retaliation, Alpo falsely

claimed that veterinarians preferred its product "2 to 1" over

Ralston*s product. The district court awarded damages to Alpo
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approximately equal to Ralston's profits from sales of its

product during the period that the advertising was run, plus

attorney's fees. Ralston was awarded only its attorney's fees

and no damages because the district court found that the

magnitude of its wrongdoing far exceeded that of Alpo's.

Finally, the district court entered an injunction requiring

Ralston to pre-clear any claims relating to CHD it intended to

make with the court. The court subsequently determined that

the injunction applied even to scholarly articles written by

non-Ralston scientists which did not refer to Ralston

products, and it threatened Ralston with contempt for stating

in a professional journal that it disagreed with the district

court's ruling and planned to appeal.

The D.C. Circuit reversed the damage award to Alpo,

finding that a profit-based award was appropriate only where

the Lanham Act violation was willful and in bad faith, and

Ralston's conduct was neither. It also required the district

court to determine whether Ralston suffered damages, finding

that the Lanham Act did not authorize a court to deny monetary

relief where a violation was found, and it narrowed the scope

of the injunction.

In deciding this case, Judge Thomas was required to

analyze the purpose of the Lanham Act and to compare remedies

available in other, related unfair trad* cases (such as

trademark infringement actions) in order to choose among
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competing remedial theories — viz., whether the Lanham Act is

intended to punish the violator even if the violation is not

willful; or, if not, whether it is intended to compensate the

disadvantaged competitor, or to require the violator to give

up its ill-gotten gains, even if those gains far exceed the

detriment suffered by its competitor.

In the year since AIDO was decided Judge Thomas's

opinion has been cited as one of the leading cases

interpreting the Lanham Act in numerous legal seminars.

Moreover, Judge Thomas's resolution of the issues involved in

AIDO was so thorough and convincing that counsel for Alpo

(which had its $10.4 million damage award reversed) has

praised Judge Thomas's opinion for its clear and thoughtful

discussion of the law.—'

Finally, in United States v. Baker Hughes Inc.. 908

F.2d 981 (D.C. Cir. 1990), Judge Thomas wrote for a unanimous

— Some persons have suggested that Judge Thomas should have
disqualified himself from deciding this case because the
family of his friend and former boss, Sen. John Danforth,
holds shares of Ralston stock and is represented on its board
of directors, and that his failure to do so was improper.
Both Professor Geoffrey C. Hazard, Jr., who is often regarded
as the premier expert on legal ethical matters, and Professor
Ronald D. Rotunda, also an expert on ethical matters, have
opined that there was no impropriety on Judge Thomas's part in
failing to disqualify himself and that indeed it would have
been inappropriate for him to do so. See Appendix (letters
from Geoffrey C. Hazard, Jr. to C. Boyden Gray (July 27, 1991)
and from Ronald D. Rotunda to C. Boyden Gray (July 26, 1991)).
We also note that Alpo's counsel, who was aware of Judge
Thomas's relationship with Senator Danforth during the
litigation and did not object, has publicly called claims that
Judge Thomas should have disqualified himself "frivolous."
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panel affirming the district court's denial of the U.S.

Department of Justice's request for an injunction prohibiting

a merger. The merger involved a 1989 proposal by a Finnish

manufacturer of hydraulic underground drilling rigs to acquire

the business of a French manufacturer of the same type of

drilling rigs. The government sought to block the merger on

the ground that it would create a dominant firm and would

significantly increase concentration in a highly concentrated

market in violation of section 7 of the Clayton Act, 15 U.S.C.

S 18.

District Court Judge Gerhard Gesell denied the

government's request for an injunction after a hearing.22'

In his opinion, Judge Gesell found that, based on the merging

parties' market shares, the government had made a prima facie

showing that the merger violated section 7; however, other

factors, including questions about the reliability of the

government's market share statistics, the defendant's ability

to exercise market power given the existence of a few, large

sophisticated customers, and, most importantly, the likelihood

of new entry, established that, on balance, the merger on

balance did not violate the law. As Judge Gesell explained

his decision, "while competition is likely to be lessened

immediately if the proposed acquisition is completed, long*

range prospects in the market, while uncertain, are favorable

54' 731 F. Supp. 3 (D.D.C. 1990)
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to new entry which will ensure continued vigorous

competition."—'

The government appealed, arguing that Judge Gesell

had employed the wrong legal standard in evaluating the

evidence offered by the defendants to rebut the government's

prima facie case. The government argued that "as a matter of

law, section 7 defendants can rebut a prima facie case only by

a clear showing that entry into the market bv competitors

would be quick and effective."—7 In rejecting on behalf of

the court the legal standard proposed by the government, Judge

Thomas stated that the standard "is devoid of support in the

statute, in the case law, and in the government's own Merger

Guidelines."21'

In a careful and clear articulation of section 7

law, Judge Thomas explained why the court could not adopt the

standard. First, the court noted that the government's

implicit proposition that only evidence of new entry can rebut

a prima facie case was flatly inconsistent with the Supreme

Court's seminal decision in United States v. General

Dynamics.a/ Moreover, the court noted that it is now

—' 731 P. Supp at 11.

-' 908 F.2d at 983 (emphasis in original).

™ Id..
n' 415 U.S. 486 (1974) (rejecting the government's priaa
facie case on the ground that evidence indicated that market

(continued...)
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"hornbook law" that a variety of factors can rebut a prima

facie showing based on market shares—', and that even the

government's Merger Guidelines recognize this.—' Despite

the clear weight of authority concerning the relevance of

factors other than entry, according to Judge Thomas's opinion,

the government's arguments on appeal ignored several non-entry

related factors that Judge Gesell had relied upon in rendering

his decision: the "misleading" nature of the government's

market share statistics and the sophistication of the

customers.—'

Second, the court rejected the government's proposed

"quick and effective" standard for evaluating entry as "novel

and unduly onerous."—' The court again noted that there was

no support in the case law for the government's standard and

that the one case, Waste Management, cited by the government

n'(...continued)
share statistics were an unreliable predictor of the merging
firm's future competitive significance).

-' 908 F.2d at 985, citing P. Areeda & H. Hovenkamp,
Antitrust Law if 919, 920.1, 921', 925', 934', 935', 939'
(Supp. 1989); H. Hovenkamp, Economics and Federal Antitrust
Law § 11.6 (1985); L. Sullivan, Handbook of the Law of
Antitrust S 204 (1977).

-' 908 F.2d at 985-86, citing U.S. Dep't of Justice, Merger
Guidelines SS 3.21-3.5 (June 14, 1984).

w 908 F.2d at 986.

w Id- at 987.

56-272 0-93-12
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provided no support for the government's arguments.—' The

court noted, moreover, that the proposed standard was

unattractive because it is inflexible, "overlooks the point

that a firm that never enters a given market can nevertheless

exert competitive pressure on that market," and the meaning

the government intended by the term, "quick and effective,"

was unclear.—/ Reviewing the evidence of entry that the

district court relied on, Judge Thomas found "no error" in the

lower court's finding that the prospects for entry would

"likely avert anticompetitive effects" from the merger.—''

Third, Judge Thomas's opinion determined that

requiring the defendants to make a "clear" showing of the

likelihood of entry in order to rebut the government's prima

facie case based on market shares would result in an

impermissible shifting of the government's ultimate burden of

proof to the defendants.—' Judge Thomas's opinion

—' Id., citing United States v. Waste Management, Inc., 743
F.2d 976 (2d Cir. 1984). As Judge Thomas's opinion points
out, the Second Circuit in Waste Management, on the basis of
evidence of likely new entry, reversed a district court
decision enjoining the merger.

-' Id. at 987-88 (emphasis in the original).

-' Id- at 989.

m' id., at 991 (requiring "evidence 'clearly* disproving
future anticompetitive effects" entails essentially persuading
"the trier of fact on the ultimate issue in the case . . .[and
a]bsent express instructions to the contrary, we are loath to
depart from settled principles and impose such a heavy
burden").
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recognized that dictum in some Supreme Court decisions from

the early 1960s suggested that defendants must make a "clear"

showing in order to rebut a prima facie case.—'

Nevertheless, Judge Thomas's opinion correctly noted that

subsequent Supreme Court decisions from the 1970s did not

repeat the earlier dictum and instead recognized that

concentration statistics had proven not to be as accurate an

indicator of anticompetitive mergers as the Court thought when

it first articulated the dictum.i22/ Moreover, requiring a

clear showing by the defendants would put too much emphasis on

market share statistics and, as Judge Thomas pointed out, it

would be contrary to the government's own admonition against

"slavish[] adherefnce]" to such statistics.^'

The appellate court's decision in Baker Hughes is a

good example of synthesizing a substantial body of business

regulation law, applying principles from a non-legal

discipline (in this case economics), and sorting through

complex facts in order to write a thoughtful opinion. The

—' Id. at 989-90, citing United States v. Philadelphia Nat'l
Bank, 374 U.S. 321, 363 (1963); United States v. Von's Grocery
Co., 384 U.S. 270 (1966); United States v. Pabst Brewing Co.,
384 U.S. 546 (1966).

Ssa. 908 F.2d at 990-91 collecting the decisions. The
most important Supreme Court decision in this line is General
Dynamics Corp., supra n.92.

— ' Id., at 992 n.13, quoting Department of Justice statement
(explaining the 1984 revision of the Merger Guidelines),
reprinted in 4 Trade Reg. Rep. (CCH) at 20,552.
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resulting opinion is to be commended to anyone trying to

understand how mergers are properly analyzed under the

antitrust law.

Moreover, Judge Thomas's opinion is no apologia for

big business.—' Rather, it is a pains-taking effort,

solidly grounded on ample precedent and on the views of the

leading antitrust scholars,—' and it reflects the

mainstream of current section 7 jurisprudence.iSi/ It also

reflects Judge Thomas's common sense in avoiding a "legal

standard" that had no basis in precedent and had no clear

meaning. The creation of such an unprecedented, ambiguous

standard for entry could have had a deleterious effect on

business certainty without providing any benefits for

consumers.

— ' In his opinions, Judge Thomas has shown he has no
reluctance to rule against business when the facts and law do
not support its position. See, e.g.. Otis Elevator Co. v.
Secretary of Labor 921 F.2d 1285 (D.C. Clr. 1990).

i£i/ Interestingly, in referring to hornbook law, Judge Thomas
does not cite the works of the sometimes controversial
"Chicago School" scholars, such as Judge Robert Bork. See
supra n.93.

iS&/ The government has lost a number of litigated merger
cases in recent years, frequently on the issue of entry.
e.g.. Waste Management, supra; United States v. Syufy
Enterprises, 903 F.2d 659 (9th Cir. 1990). Moreover, as Judge
Thomas's opinion indicates, Judge Gesell's opinion appeared
more faithful to the Department's articulated policy in the
Merger Guidelines than the position advocated by the
government in its brief.
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III. Judge Thomas and "Natural Law"

On several occasions prior to his nomination to the

D.C. Circuit, Judge Thomas advanced the view that the

Constitution gives effect to certain principles of the

American Founding, especially to the natural equality of all

men and women that is the cornerstone of the Declaration of

Independence. Judge Thomas has sometimes called this view a

"natural law" principle or an appeal to a "higher law.Ili22/

Despite the complete absence of any support for such

speculation in Judge Thomas's judicial record, a few

individuals and groups have asserted that, if confirmed,

Justice Thomas will invoke "natural law" to make his decisions

as an Associate Justice.—7 They base this speculation on

~ ' See, e.g.. The Higher Law Background of the Privileges or
Immunities Clause of the Fourteenth Amendment (hereinafter
"The Privilege or Immunities Clause'M . 12 Harv. J.L. & Pub.
Pol'y 63, 64 (1989); Toward a "Plain Reading" of the
Constitution — The Declaration of Independence In
Constitutional Interpretation (hereinafter "The Declaration of
Independence In Constitutional Interpretation"K 30 Howard
L.J. 983, 992-95 (1987); Civil Rights as a Principle Versus
Civil Rights as an Interest, in Assessing The Reagan Years.
391, 400 (D. Boaz, ed. 1988) (hereinafter "Civil Rights as a
Principle"!: Speech by Clarence Thomas before the Pacific
Research Institute, August 10, 1987 (hereinafter "Pacific
Research Institute Address"), at p. 3; "The Calling of the
Higher Law," Address by the Honorable Clarence Thomas,
Chairman, Equal Employment Opportunity Commission, on the
Occasion of the Martin Luther King, Jr., Holiday Delivered at
the U.S. Department of Justice, January 16, 1987, (hereinafter
"Martin Luther King, Jr., Address"), reprinted in 133 Cong.
Rec. 2656-58 (Feb. 3, 1987).

m' See, e.g.. People for the American Way Action Fund, Judge
Clarence Thomas; 'An Overall Disdain for the Rule of Law*.

(continued...)
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speeches and articles Clarence Thomas wrote prior to becoming

a judge.—'

After examining Judge Thomas's record as a whole, we

believe the speculations of his critics to be unfounded.

Nothing in Judge Thomas's record on the court of appeals

indicates that Judge Thomas would allow his own personal

philosophy, religious beliefs or moral doctrines to "trump"

the Constitution and constitutionally enacted statutes. In

particular, Judge Thomas has never mentioned "natural law" in

his opinions, much less invoked a natural law principle as a

rule of decision.

Judge Thomas's views on natural law were already

well known when he was a nominee to the Court of Appeals. In

m'(...continued)
July 30, 1991; Lawrence H. Tribe, "Clarence Thomas and
•Natural Law,1" New York Times. July 15, 1991, at A15, col. 1;
E. Chemerinsky, Clarence Thomas' Natural Law Philosophy,
undated (study prepared for the People for the American Way).

—' On the basis of Mr. Thomas' extrajudicial writings, for
example, the People for the American Way Action Fund
insinuates that a Justice Thomas might overturn Supreme Court
decisions that ended segregation and decisions that
established the right of privacy. People for the American
Way, at 20-22. Erwin Chemerinsky, in an analysis for the
People For the American Way Action Fund, has argued that
reliance on natural law would lead a Justice Thomas to create
rights that are not enumerated in the Constitution, including
the right to life of an unborn fetus and economic rights.
Chemerinsky, supra, passim. In a New York Times op/ed article
published shortly after President Bush nominated Judge Thomas
to the Supreme Court, Lawrence Tribe claimed that, relying on
natural law, a Justice Thomas would bring "theological"
concerns to bear on constitutional issues and thereby promote
"moralistic intrusions on personal choice." Trio*,
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his D.C. Circuit confirmation hearings, Judge Thomas clearly

indicated that he would not rely on natural law in making

decisions as a member of the judicial branch.

In writing on natural law, as I have, I was
speaking more to the philosophy of the founders
of our country and the drafters of our
Constitution. . . .

But recognizing that natural rights is a
philosophical, historical context of the
Constitution is not to say that I have
abandoned the methodology of constitutional
interpretation used by the Supreme Court. In
applying the Constitution, I think I would have
to resort to the approaches that the Supreme
Court has used. I would have to look at the
texture of the Constitution, the structure. I
would have to look at the prior Supreme Court
precedents on those matters.**-

If Supreme Court nominee Clarence Thomas gives the

same response, the fears raised by these critics should be

further laid to rest. Nevertheless, because of the

disproportionate public attention that has been given to these

alarming predictions, we have examined Judge Thomas's

published speeches and articles to determine whether,

notwithstanding his testimony before the Committee on the

Judiciary, there is some basis for his opponents' dire

predictions.

~ ' Confirmation Hearing on Clarence Thomas to be a Judge on
the U.S. Court of Appeals for the District of Columbiat
Hearings before the Senate Comm. on the Judiciary. 101st
Cong., 2d Sess., at 30 (1990).
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In fact, Judge Thomas's speeches and articles

published before his judicial appointment do not support the

alarmist views of his critics. Rather, the conclusions

reached by his opponents appear to be based on a

mischaracterization of those writings and on selective and

out-of-context quotations.

A. Natural Law as an Aid to Interpreting the
Express Provisions of the Conatitution

First, Clarence Thomas's writings reflect a view

that the Constitution was written as it was in order to give

effect to certain philosophical principles embraced by the

Founding Fathers. In particular, according to articles and

speeches written before he became a judge, Clarence Thomas

stated that the Constitution and Civil War amendments reflect

the "self-evident truth" that "all men are created equal"

which is the cornerstone of the Declaration of Independence.

At times, Clarence Thomas referred to this view as a "natural

law" principle or as an appeal to a "higher law.Miii/

Despite his references to natural law, Clarence

Thomas did not claim in these speeches and articles to be a

systematic natural law thinker.—/ Moreover, Clarence

— ' See, e.g.. The Privileges or Immunities Clause, at 64;
The Declaration of Independence in Constitutional
Interpretation, at 992-95, Pacific Research Institute Address
at 3; Martin Luther King, Jr., Address, at 2657.

m/ In fact, the "natural law" label is not essential to the
content of Judge Thomas's position. In his most detailed and

(continued...)
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Thomas has never argued that natural law provides judges with

a license to ignore the express language of the Constitution,

or even the Constitution's silence, in favor of unenumerated

rights derived from higher law. Rather, Clarence Thomas's

reflections on the subject of natural law are confined to the

unremarkable proposition that in trying to understand the

meaning of the Constitution's words, one must be aware of and

understand the natural law principles that in large part

guided the drafting of the Constitution.—''

comprehensive speech on civil rights and racial equality,
Judge Thomas elaborated his views without referring to them as
a "natural law" doctrine. "The Modern Civil Rights Movement:
Can a Regime of Individual Rights and the Rule of Law
Survive?," Remarks Delivered by Clarence Thomas, Chairman,
Equal Employment Opportunity Commission at the Tocqueville
Forum, Wake Forest University, 1-14 (Apr. 18, 1988)
(hereinafter "The Civil Rights Movement"). Only after
elaborating his thoughts did Judge Thomas remark that
"[Justice] Harlan kept alive the higher law background of the
Constitution . . . ." Id. at 14. Similarly, in a 1988 speech
at California State University, Judge Thomas used Walter
Lippman's phrase "public philosophy" to refer to the very same
principles of equality he had discussed as "natural law"
principles in earlier speeches. Remarks by Clarence Thomas,
Chairman, Equal Employment Opportunity Commission, at
California Sate University, at 8-10 (Apr. 25, 1988) ("At the
heart of the American public philosophy, I have come to
conclude, is the 'self-evident truth' of the equality of all
men which lies at the center of the Declaration of
Independence.").

~ ' See, e.g.. The Declaration of Independence In
Constitutional Interpretation, supra, at 697 (the founding
Fathers created "good institutions [in the Constitution] that
protect and reinforce good intentions," such as the rights of
life, liberty and the pursuit of happiness); The Privileges or
Immunities Clause, supra. at 66 ("[t]he higher law background
of the Constitution reminds us that our political arrangements

(continued...)
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The limited significance of this proposition for

judicial review is illustrated by the fact that in his

writings, Clarence Thomas has identified only two Supreme

Court precedents, Dred Scott—/ and Plessv v. Ferguson.—/

that were wrongly decided as a consequence of the Supreme

Court's failure to recognize the natural law underpinnings of

the Constitution.—' Not only is condemnation of those two

—'(...continued)
are not mere mechanical contrivances, but rather have a
purpose"). Even the opponents of Judge Thomas's nomination to
the Supreme Court acknowledge that "[a]t the time of the
Constitution's drafting, natural law was the dominant
political philosophy." Chemerinsky, at 1, citing C.
LeBoutillier, American Democracy and Natural Law 126-27
(1950).

—' Dred Scott v. sanford, 60 U.S. (19 How.) 393 (1857).

— ' 163 U.S. 537 (1896).

— / The core of Clarence Thomas's condemnation is based on
the failure of both decisions to recognize the natural law
principle that all men are created equal. According to Mr.
Thomas, such recognition was required because "the
Constitution is a logical extension of the principles of the
Declaration of Independence." The Privileges or Immunities
Clause, at 64. From this premise, Clarence Thomas has argued
that it follows that the Declaration's promise of the equality
of all men must be the guiding principle of the regime
established by the Constitution and therefore that slavery and
racial discrimination are illegitimate. See id. at 65-66; The
Declaration of Independence in Constitutional Interpretation.
at 984. This argument is neither radical nor extreme; to the
contrary, Clarence Thomas' views are based on similar
arguments made by Abraham Lincoln and Dr. Martin Luther King,
Jr. Moreover, the NAACP Legal Defense and Education Fund,
Inc., agrees with Judge Thomas that "the promise of the
Declaration of Independence" is essential to a proper
understanding of civil rights, and, perhaps for that very
reason, does not criticize or even mention Judge Thomas'
references to natural law. Public Statement of the NAACP

(continued...)
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decisions representative of mainstream legal thinking, it is

hard to imagine anyone today arguing that those decisions were

correctly decided.ii-/ Thus, the limited and uncontroversial

focus of Clarence Thomas's natural law critique of the Supreme

Court decisions in Dred Scott and Plessv v. Ferguson provide

no support for assertions that Clarence Thomas qua Justice

Thomas would invoke natural law principles for any purpose

other than to guarantee racial equality.iia/

***'( . . .continued)
Legal Defense and Education Fund. Inc. on the Nomination of
Judge Clarence Thomas to the Supreme Court of the United
States, at 3 (Aug. 13, 1991).

— 7 Judge Thomas's critics point out that Clarence Thomas has
also used the same arguments to criticize the rationale of the
Supreme Court's decision in Brown v. Board of Education, 381
U.S. 479 (1965). See, e.g.. People for the American Way, at
21. Clarence Thomas has never condemned the result in Brown,
which put an end to legal segregation. To the contrary, he
has written that the Court in Brown was acting "in a good
cause." Civil Rights as a Principle, supra, at 392. However,
Clarence Thomas's writings indicate that he would have
preferred the Court to have reached the same result on what he
regards as a more secure basis than its subjective impression
of ambiguous sociological studies. In Judge Thomas's view,
the basis of Brown would be immune from subsequent changes in
sociological theories if the Court had based its opinion on
Justice Harlan's dissent in Plessv. which implicitly relied on
the principles of the Declaration of Independence to find that
de lure segregation violates the Fourteenth Amendment. See.
e.g.. The Declaration of Independence in Constitutional
Interpretation, at 697-99.

— / Some opponents of Judge Thomas' nomination to the Supreme
Court also have argued that Judge Thomas' natural law views
would lead him to overrule Roe v. Wade, 410 U.S. 113 (1973),
and perhaps even to decide that the unborn have a
constitutionally protected right to life. See, e.g..
Chemerinsky, at 10-11. It is true that in his writings before
becoming a judge Clarence Thomas generally criticized judicial

(continued...)
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B. Judge Thomas Does Not View Natural Law
Principles as Rules of Decision in
Particular Cases

The principal basis on which we reject the fears of

Judge Thomas's critics is that Judge Thomas does not appear to

view natural law arguments as rules of decision in particular

cases. Instead, his writings indicate that he believes that

natural law arguments are instances of political, rather than

legal, reasoning. Thus, rather than espousing a natural law

m/(...continued)
use of the Ninth Amendment to find unenumerated rights,
including the right to privacy. See, e.g.. Thomas, Civil
Rights as a Principle Versus Civil Rights as an Interest, in
Assessing The Reagan Years 398-99 (D. Boaz ed. 1988).
Clarence Thomas, however, did not premise that criticism on
principles of natural law.

Rather, the critics' assertions that Judge Thomas's
natural rights views are a threat to Roe are based solely on a
single sentence in a 1987 speech in which Clarence Thomas
referred to a then-recently published essay by Lewis Lehrman
as "a splendid example of applying natural law". See, e.g..
Chemerinsky, at 10, citing Thomas, "Why Black conservatives
Should Look to Conservative Policies," Speech to the Heritage
Foundation (June 18, 1987). Mr. Lehrman's essay in part
asserts that the unborn's right to life is guaranteed by
natural law. The fact that Mr. Thomas referred to the essay
hardly means, however, that a Justice Thomas would adopt its
reasoning. Mr. Lehrman is a trustee of the Heritage
Foundation, which sponsored Judge Thomas' speech, and the
allusion to Mr. Lehrman's recently published article well may
have been nothing more than a polite gesture to his host.
Even if the praise were more than that, admiration is not the
same as an endorsement; one can admire another's skill as an
advocate while disagreeing in whole or in part with the
position being advocated. Compare, for example, Clarence
Thomas's statement in a 1987 address to the Pacific Research
Institute, discussed below, that he finds "attractive" certain
libertarian arguments by scholars such as Stephen Macedo but
rejects them because they are inconsistent with Mr. Thomas's
views on separation of powers and judicial restraint. Sit.
Pacific Research Institute speech, at 16.
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defense of judicial activism, Clarence Thomas's writings

invoke natural law as a means to persuade and inspire his

fellow citizens to political action. For example, Judge

Thomas has written,

[t]he best defense of limited government,
of the separation of powers, and of the
judicial restraint that flows from the
commitment to limited government, is the
higher law political philosophy of the
Founding Fathers. u2/

In the same article, he went on to state

In defending these rights [i.e.. those
enumerated in the Declaration of
Independence], conservatives need to
realize that their audience is not one
composed of simply lawyers. Our struggle,
as conservatives and political actors, is
not simply another litigation piece or
technique. This is a political struggle
calling for us to use not only the most
just and wise of arguments, but the most
noble as well.—'

Judge Thomas's identification of natural law

principles with political debate rather than legal argument

comes through most clearly in his admiration of Dr. King's use

of natural law arguments to build a consensus that supported

the Civil Rights Act of 1964.

Of recent American political figures, the
only one who comes to mind speaking about
natural law or higher law is the Reverend

ii2/ The Privileges or Immunities Clause, at 63.

— ' Id* at 68. The distinction Judge Thomas draws between
political debate and legal issues is most succinctly
demonstrated by his warning to conservatives against
"argu[ing] like lawyers for political causes." Id. at 69.
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Martin Luther King. I think much of the
power and all the legitimacy of the civil
rights movement derive from that appeal to
the same higher law that created America.
Natural rights provide a moral compass for
society, an objective ethical basis for
our political institutions. They serve as
a constant reminder of our direction.^

This admiration is based on Or. King's ability to persuade

society at large to accept legislation to give effect to the

moral principle of racial equality. "By speaking to the best

in the American tradition, Dr. King was able to forge a

national consensus on the need to establish civil rights

protection.lli22/

Clarence Thomas's writings expressly recognize that

differences over the proper interpretation and application of

natural law principles are to be expected and that those

differences most appropriately are resolved at the ballot box,

not in the courtroom. Speaking specifically of "higher law"

ideals, Clarence Thomas stated

Of course there will be dispute about the
proper interpretation of those ideals, and
their application in a particular
circumstance, and so forth. Democratic
government and the majority rule behind it
allow such disputes to be judged in a
rational way.12'

m / Speech by Clarence Thomas Before the American Bar
Association, San Francisco, California, 11 (Aug. 11, 1987)

xa/ The Civil Rights Movement, at 14.

in/ Martin Luther King, Jr., Address, at 2657.
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C. Judge Thomas has Never Advocated Natural
Law as a Means of Importing Particular
Moralistic or Religious Views into the Law

In addition to misconstruing the way in which

Clarence Thomas's writings suggest he might use natural law as

a justice of the Supreme Court, his critics mischaracterize

what Clarence Thomas means when he refers to "natural law."

The core of the fears expressed by Judge Thomas's critics is

that his willingness to consider natural law might lead him to

base his judicial decisions on his religious beliefs.—/

The apparent sole basis for this supposition is that Clarence

Thomas's articles and speeches invoke the phrase "the law of

nature and nature's God" from the Declaration of Independence.

Judge Thomas's opponents have given the phrase a meaning that

was never intended by the Founding Fathers or by Clarence

Thomas.

There is no indication that Judge Thomas's natural

law views embody his personal religious views, or that he

would try to impose his beliefs on others. Natural law, as

Judge Thomas most likely understands it, is the attempt to

learn what can be known about justice by man's reason alone,

without recourse to authority such as religious

— ' For example, in his study of Judge Thomas's views, Erwin
Chemerinsky suggests that Judge Thomas's notions of natural
law are mere expressions of his religious beliefs.
Chemerinsky, at 8. Sfifi also id. at 10-11; Tribe, l££. cit.
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teachings.—' The Declaration of Independence, on which

Judge Thomas's natural law views depend so heavily, states

explicitly that politically important principles such as

equality are "self-evident," i.e., evident to any reasonable

mind unassisted by religious precepts or Scriptural

support.^ Judge Thomas's writings clearly indicate that

he shares this view: " . . . [T]he 'self-evident truth1 of the

equality of all men . . . is a universal truth, which depends

— See Strauss, Natural Right and History. 84-85 (7th imp.
1971) see also Strauss, "What is Political Philosophy?",
reprinted in What is Political Philosophy? and Other Studies,
13 (1959).

nature's God" was not an attempt to invoke the precepts of any
particular religion to support the American Revolution. The
natural law traditions of the Declaration have their roots in
the political thought of the Enlightenment. Bailyn, The
Ideological Origins of the American Revolution 26 (1976). The
political doctrines of the Enlightenment were founded on the
attempt to separate reason from revelation. See, e.g..
Spinoza, A Theoloqico-Politlcal Treatise 9 (Elwes, trans.
1951). In particular, the Enlightenment teaching regarding
the rights of life, liberty, and property, which formed the
basis for crucial portions of the Declaration, was founded on
reason, not revelation. Locke, The Second Treatise of
Government 5 (Peardon, ed. 1952) ("The state of nature has a
law of nature to govern it . . . reason, which is that law,
teaches all mankind who will but consult it that, being all
equal and independent, no one ought to harm another in his
life, health, liberty or possessions . . . . " ) . Thus, the
phrase "nature's God" has been interpreted as a deiatic
formulation for the rational principles underlying nature.
See, e.g.. Paul G. Kauper, "The Higher Law and the Rights of
Man in a Revolutionary Society," in American Enterprise
Institute, America's Continuing Revolution 49 (1975).
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upon no government for its validity, only nature and

,, 127/

reason. —

Clarence Thomas also wrote that "the fundamental

principle that all men are created equal means that no

individual is the natural or God-annointed ruler of

another."—' Quoting from James Madison's arguments in The

Federalist. Judge Thomas went on to state that "[i]t is the

reason, alone, of the public that ought to control and

regulate the government."—' A claim that natural law

authorizes one person (or even a majority) to impose religious

precepts on another is clearly inconsistent with these views.

Thus, to the extent one fairly can draw any inferences about

Clarence Thomas's judicial philosophy on the basis of his past

natural law writings, one would be required to infer that his

views on natural law would preclude, rather than encourage,

him from relying on his personal moral or religious beliefs in

interpreting the Constitution.

—' Remarks by Clarence Thomas, Chairman, Equal Employment
Opportunity Commission, at California State University 8
(Apr. 25, 1988).

— ' The Privileges or Immunities Clause, at 64. See also
Civil Rights as a Principle, at 400.

~ ' The Privileges or Immunities Clause, at 64, quoting The
Federalist Wo. 49. at 260 (J. Madison) (M. Beloff 2d ed. 1987)
(emphasis added by Mr. Thomas).
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D. In the Same Writings on Natural Law Judge
Thomas Advocated Judicial Restraint

The critics of Judge Thomas also dismiss the

relevance of Clarence Thomas's repeated and unequivocal

statements supporting judicial restraint and separation of

powers.—' However, those statements further confirm that

Clarence Thomas's published views on natural law raise no

basis for concern about his approach to judicial decision-

making.

Clarence Thomas has expressly stated that his view

of natural law reinforces a commitment to traditional

constitutional values such as limited government, separation

of powers, and judicial restraint.

Contrary to the worst fears of my
conservative allies, [the higher law
philosophy of the Founding Fathers] is far
from being a license for unlimited
government and a roving judiciary.
Rather, natural rights and higher law
arguments are the best defense of liberty
and of limited government. Moreover,
without recourse to higher law, we abandon
our best defense of judicial review — a
judiciary active in defending the
Constitution, but judicious in its

—' For example, when confronted with the inconsistency
between his gross mischaracterization of Clarence Thomas's
statements on natural law and Clarence Thomas's unambiguous
support judicial restraint and separation of powers,
Mr. Chemerinsky cites the inconsistency as evidence of some
supposed intellectual failing on Judge Thomas's part.
Chemerinsky, at 5. The inconsistency is better understood as
Mr. Chemerinsky's own distortion of Clarence Thomas's views
concerning the relevance of natural law to the Constitution,
which are entirely consistent with his views on judicial
restraint and separation of powers.
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restraint and moderation. Rather than
being a justification of the worst type of
judicial activism, higher law is the only
alternative to the willfulness of both
run-amok majorities and run-amok
judges.—'

Similarly, in a 1987 speech to Pacific Research

Institute advocating the use of natural law arguments in

political debate to promote government policies that protect

economic rights, Clarence Thomas explicitly rejected

libertarian arguments that "defend an activist Supreme Court,

which would strike down laws restricting property

rights.niii/ Although Mr. Thomas admitted that he found the

libertarian arguments "attractive" because of his own belief

in the importance of economic rights, he stated that the

arguments "overlookf] the place of the Supreme Court in a

scheme of separation of powers. One does not strengthen self-

government and the rule of law by having the non-democratic

Mi/ The Privileges or Immunities Clause, at 63-64. The
People for the American Way in its study of Judge Thomas has
focused on the last sentence of the quoted statement to
support its claim that "Mr. Thomas asserts that the Supreme
Court is justified in overturning the decisions of 'run-amok
majorities' and 'run-amok judges' as long as it adheres to
natural law." People for the American Way/ at 20. Read in
context, it is clear that Mr. Thomas does not make such an
assertion. Rather, he is making the argument that judicial
restraint and limited government would be politically more
attractive to the majority of Americans if the connection
between those concepts and the higher law philosophy of the
Founding Fathers were explained.

m' Pacific Research Institute Speech, at 16.
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branch of the government make policy."—/ Thus, Clarence

Thomas's writings not only fail to support, but rather they

expressly refute, the insinuations by some of Clarence

Thomas's critics that a Justice Thomas would attempt to

resurrect the long defunct Lochner era during which the Court

frequently struck down as unconstitutional regulations that

interfered with economic rights.iii/ Similarly, when

objectively taken as a whole, Judge Thomas's writings on

natural law provide no basis for the dire predictions of his

critics.

131/ Id.
m' SfiS/ e.g.. Chemerinsky, at 11-12 ("[i]£ Clarence Thomas
implements his belief in natural economic liberties, he likely
would favor a return to many of the Lochner era decisions").
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CONCLUSION

Based on our study of Judge Thomas's academic and

professional record, his speeches and articles, and especially

his opinions as a Circuit Judge, It Is clear to us that Judge

Thomas has all the qualities of Intellect, character and

experience required for the office to which he has been named.

We therefore believe that Clarence Thomas is eminently

qualified to serve as an Associate Justice of the Supreme

Court.

Charles F. Rule
Thomas M. Christina
Deborah A. Garza
Michael P. Socarras
F. James Tennies
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APPENDIX

GEOFFREY C. HAZARD, JR.
STERLING PROFESSOR OF LAW

YALE LAW SCHOOL
:a? WALL STREET

NEW HAVEN, CONNECTICUT 06) JO

TELEPHONE: U03) 43W97X
EAX: (303) 433-2696

July 27, 1991

Honorable C. Boyden Gray
Counsel to the Preaident
The white House
Washington, O.c.

Dear Mr. Gray:
1 This responds to your raquaat for ay opinion eonearning tha

athieal propriety of eonduot by Judge Claranoa Thomas in sitting
aa a aeaber of the panel of tha Court of Appaala for tha District
of Columbia in tha easa of ITJO p«*»oad«. m a . v. a*i«tan purim
SAt., 913 P.3d 991 (O.C. Clr. 1990).

• it ia ay opinion that thara waa no impropriety on tha part
of Judge TheMS in thia aattar and, Indeed, that it would hava

•n inappropriata for hia to disqualify himself.T The AlBfl ease involved an action by Alpo for daaegee and
injunction under tha Lanhaa Act, and a eounterolaia by Ralston
baaed on the aaae statute. Tha district eourt issued an
injunction againat both partlea raetralnlag future falsa
advertising and aada a daaagas award in favor of Alpo. on appeal
tha daaagas award was reversed. Judga Thomas participated aa one
of] three judges deterainlng tha appeal and wrote the opinion for

court.

The suggestion has been aada that Judga Thoaas should have
disqualified blaself froa tha case. Tha arguaent supporting thia
auggeetion is thati (1) Ralston was a party to tha appeal and
behefitted froa tha revereal of tha judgment againat its (2)
senator oanforth and his faaily own substantial atock in Kalaton;
(3) Before being appointed to tha bench, Judga Thoaae had been
employed in Senator Danforth'e offices at two stages in Judge
Thoaaa's oareer, and Senator oanforth was strongly supportive of
Judge Thomas's appolntaent ta tha Court of Appeals, aa Indeed
Senator Oanforth la now supportive of Judga Thoaaa1 noalnation to
the Supreaa Court.

j Aa you hava advised aa in acre detail, tha facto concerning
tha relationship between Judca Thoaaa and Senator Danforth are as
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follows:

Judge Thomas worked for Senator Oanforth froa 1974 to 1977
whan the Senator was Attorney General of the State of Miaaouri.'
After a two year interval, during which ha worked in the Monsanto
corporate Counsel's office, he then went back to work for Senator
Oanforth as a legislative assistant in his Senate office froa
1979 to 1911. Senator Denforth has strongly andorsed Judge
Thomas for all the fsderal positions he has held. Re played a
leading role in Judge Thomas's confirmation for the Court of
Appeals, and has done so again in the proceedings on Judge
Thomas's nomination to be an Associate Justice.

Senator Denforth has told your office that he had no
personal involvement in the case at issue, indeed/ he knew
nothing about the ease and never discussed it with Judge Thomas.
He, his wife, and his children have.significant holdings in
Ralston Purina, but collectively they amount to substantially
less than 1% of the total stock in the company.

Mo request was made by either party to the case that Judge
Thomas disqualify himself. The lawyer for Alpo has stated that
hie vat aware of Judge Thomas's friendship with Senator Oanforth
but made no request for disqualification because be considered
the connections insignificant.

! whether Judge Thomas was required to be disqualified is
determined by 31 U.I.C. {453. Section 4SS defines a number of
specific relationship* that require disqualification and also has
a« general provision concerning disqualification. The general
provision, which it (498(a), is interpreted in the context of the
specific relationship* that art defined in other subsection.
These other subsections, for example, require disqualification
where the judge « u previously involved in the oat* vhlle a
lawyer (subsection (b)(a))f or was involved while in a government
position (subsection (b)(3))f or where the judge "individually or
as a fiduciary# or him spouse or minor ehild residing in his
household, has • financial interest in the subject matter..."
(Subsection (b)(4))» Judge Thomas had none of these
relationships, or anything close to them.

It is noteworthy that the specifio subsections of (453 do
nrt preclude a judga froa serving in a ease in which a former law
pirtner of the judge appears as advocate, or in a eaaa involving
a former employer of the judge, or In a eaaa involving issues
similar to thos* in which the judge waa involved prior to
becoming a judge. The specifio restriction*! in (485 thus have
limited and carefully defined scop*. This limitation 1* for good
riason.

Most people appointed to the fedarel court have had
actenslve experience in law practice, government, businees
trenseetione, or polities, er a combination of euoh experience.
Nbat of thaa have extensive acquaintance with government,
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business and political officials, and civic laadare. If
relationships arising from this experience and acquaintance wart
ths basis for disqualification, ths sffscts on ths federal
judiciary would bs vary advarss. tithsr judges could not sarva
in many casss involving ths government, political issues, or
businsss controversies, or appolntaents as fsdsral judge would
have to bs Halted to psopls with narrow legal backgrounds. It
has bssn ths carefully eonsidsred judgment in our country for
ysars that nsithsr of these consequences is deeirable.

Xt is against this background that the general provision of
(4SS is interpreted. This is (498(8), which provides:

Any justice, ludge, or magistrate of ths United States
shall disqualify himself in any proceeding in which his
impartiality night reasonably, bo qusstioned.

Xn my opinion, ths fact that Judge Thomas had a professional
relationship with senator Oanforth, and personal friendship with
ths Sonstor based on that relationship, and that Senator Danforth
and his faaily owned substantial stock in Ralston, is not s
^relationship such that Judgs Thomas's impartiality in ths Alpo
cass might rsasonsbly bo questionod. Tho amount lnvolvsd in ths
east, although largo compared with someone's personal income, is
small for a national businsss corporation such as Ralston. Ths
Effect of ths litigation on Ralston ono wsy or tho othor would
havs boon minor. Tho affect en Senator Oanforth1s financial
situation would have boon minuscule if it could bo measured at
all. There is no connection between Ralston and tho relationship
between Senator Danforth and Judgo Thomas.

X aa of th« firm opinion that thorn was no basis on which
Judgs Thomas should have disqualified hiasolf. Indeed, there was
no basis on whioh h« should havo eonoidorod tho possibility of
disqualification a sorious altarnative. Vhon grounds do not
exist for « judfo to bo disqualified, tho judge has an obligation
to perform his dutiss as a judge. A judge should not bo
intimidated into disqualification by tho prospect that some
voices might late* bo critical. In the) situation prooontod in
tho Alpo-Ralston easo, in my opinion Judge Thomas fully mot his
legal and sthical rosponsibllitiss.

CfOltmej
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Ronald 0. Rotunda UNIVERSITY OF ILLINOIS
lfrofam>r uf Una Colege of Law

S&Hftf tTIM U. LAW UO 504 E. P e ^ K ?
FAX: (217)244-1478 Champaign, IL T»1820-«99e
bftnet: rro(unda<9uiucvmd

July 28, 1991

C. Boyden Gray, Esq.
Counsel to the President
The White House
1600 Pennsylvania Ave., N.W.
Washington, DC. 20500

Dear Mr. Gray:

You have a*ked my opinion regarding the propriety uf Judge
Clarence Thomas's participation in Alpo Pttfoodi, Inc. t>. Ralston
Purina Co.. 91') F.2d 968 IO.C. Cir. 1990), a unanimous opinion
authored by Judge Thonuu and joined by Judges Edwards and
Sentelle. The Nation Institute, a not-for-profit organization, has said
that Judge Thomas should have removed himself from that case
because of Ralston Purina's connection to Senator John Danfortb and
his family, and Judge Thomas's connection to Senator Oanfttrth. The
Nation Institute's Supreme Court Watch issued a report claiming that
"Judge Thomas clearly snowed flagrant disregard for common sense
and legally encoded standard* of judicial conduct."

Ths) Factual Background. You have explained to me that the
facts, as your office has established them, art as follows. Judge
Thomas worked Sir Senator Oanforth from 1974 to 1977, when the
Senator was Attorney Oeneral of the State of Missouri. Prom 1977 to
1979 Judge Thomas worked in the Monsanto Corporate Counsel's
office, and then he went back to work for Senator Danforth aa a
legislative assistant in his Senate Office from 1979 to 1981. Senator
Danforth has strongly endorsed Judge Thomas for all the federal
positions that he has held, and the Senator played a leading role in
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Judge Thomas' confirmation for the Court of Appeals.'

Senator Danforth has told your office that he had no personal
involvement in the Alpo Petfood* decision, knew nothing about it, and
never discussed it with Judge Thomas. Neither the Senator nor
anyone in hid family was a party to the Alpo Petfoods can*, but
Senator Danfnrth, his wife, and hit children have significant holdings in
Ralston Purina (which was a party). The Senator and his family
collectively own an amount of stock that amounts to substantially less
than I % of the total stock of Ralston Purina.

When this case waa assigned to Judge Thomas, no party made a
request that he recuse or disqualify himself.' The lawyer for Alpo has
now stated publicly that he was aware, at the time the case was
assigned to Judge Thomas, of the relationship between Judge Thomas
and Senator Danforth, but the Alpo lawyer made no request for
disqualification because he considered the connections insignificant. He
continue! to hold this view. This lawyer ha* mad* this statement even
though he obviously now knows how Judge Thomas ruled" in the Alpo
PetfitodM case.

(n Alpo Pttfbodt Judge Thomas, for a unanimous court, affirmed
the trial court decision finding that both Alpo and Ralston Purina
violated * 43(a) of the Lapham Act, and that each is entitled to an
award of actual damages. Judge Thomas accepted the factual
conclusions of the trial court and ruled that Alpo had satisfactorily
carried its burden of proof on each element of its fake advertising
claim against Ralston. However, the court overruled the trial court's
decision to award to Alpo $ 10.4 million (which represented Ralston's
profits) because Alpo did not show willful, bad-faith conduct, as
previous caselaw requires. The court then sent the case back to the
trial court *> that It could determine what Alpo'* actual damages were.

Senator Danforth hat a l so strongly supported Judge Thomas
in the) proceedings and a c t i v i t i e s that have begun as a result of
Judge Thomas's nomination to ba an Associate Jus t i c e . That support
has, of course* occurred after the WtO Aloo Fetfooda dec is ion , for
Judge Thomas was not nominated unt i l a few weeks ago.

* Alpo did not appeal the trial court's ruling that its
advertising of Alpo Puppy Pood was "false, material, and aimed at
Ralston." 913 r.2d at 962.

* 913 r.24 at 965.
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and award only that amount to Alpo/ The court also teversed the
district court's decision to award attorney*' fees to Alpo because the
trial court did not find "exceptional " circumstances as the federal
statute requires. And the court ordered the trial court to modify the
prohibitory injunction against Raliton because it wu so broad in
restricting speech that it raised first amendment prior restraint
concerns. The attorney fur Alpo has been quoted as noting that
Alpo could end up collecting a larger award from Ralston in light of the
formula that Judge Thomas and the appellate court ordered the trial
judge to follow.

You have asked my opinion as to whether, on the facts ft*
detcrilted, Judge Thomas' failure to disqualify himself was improper.

The Federal Statute. The federal statute that governs this
situation is '28 U.S.C. I 466. Subsection (b) of this section lists various
circumstances that require a judge,to disqualify himself or herself. For
example, )f Judge Thomas or his spouse or his minor child residing in
his house owned even one share of Alpo or Ralston stock, he would
have had to disqualify himself. I 4654 bX4) & (d)(4). No party could
waive this mandatory disqualification, f 456(e>. However, no one in
Judge Thomas's household is the owner of any relevant stick; hence
this subsection is inapplicable.

The only subsection that appears to be applicable is 9 466(a),
which provides: "

"Any justice, judge, or magistrate of the
United States shall disqualify himself in any
proceeding in which his impartiality might
reasonably be questioned."

Ths> Appearance of Impropriety Standard. During the fight over
the nomination of Justice Brandels. some of his detractors challenged
his ethics, magnified every conceivable fault, and charged that Brandets
had improperly represented conflicting interests. Now lawyers
recognise that acting like Brandeis, as "counsel to the situation," can

* 913 P.2d at 9«9.
5 Tht speech "suppresses more speech than protecting these

interests requires.* 913 F.Jd at 972. "especially given the prior
restraint Involved . . .." Zd.
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h« the best service that a law>er can render. G. Hazard, Ethics m the
Practice of Law 64-65 (1978>,

The Brandeis episode illustrates that the invitation in the federal
statute to examine the appearance of impropriety ii not intended to
grant cart* blanch* authority to amplify every imagined mite or speck.
In considering similar language in the Cud* governing lawyers, the
Second Circuit warned that in dealing with ethical principles, "we
cannot paint with broad strokes. The lines are fine and must be so
marked. [T]he conclusion in a particular case tan be reached only
painstaking analysis of the facts and the precise application of -
precedent." Fund of Fund*, Lid. v. Arthur Andersen A Co.667 F.2d
226, 227 (2d Cir. 1977). The American Bar Association has also
warned that the "appearance of impropriety" language should not
degenerate into "a determination on an instinctive, or even ad
homintm basis . . .." ABA Formal Opinion 342 (1975). That, of
course, is what happened during the controversy surrounding the
Brandeis nomination. -.

No one wishes to go down that mad again. Thus, in answering
your inquiry, I have turned to the case law and have sought to avoid
conclusory and vague statements.

The Caae LAW. State courts typically must comply with state
law comparably worded to the federal law. Both state and (Mural
guidelines direct th* Judge to disqualify himself if "hit impartiality
might reasonably be questioned." The standards art similar because
both state and federal standards share a similar paternity in the ABA's
Model Code of Judicial Conduct.

An analysis of both state and federal eases interpreting th*
catth-all ssetfcm dealing with the "appearance of impropriety" indicate
that JudgM Thomas acted properly in not offering to disqualify himself
unless both of tho parties would waive any objection to his presence/

0 Dlseussed in, Rotunda, Ithieal Problem In rsderal Agency
Hiring of Private* Attorneys, 1 G*orq*town Journal of Legal Ethics
88, 102-104 (1917).

7 Subsection 4SS(t) allows a judge to sit, notwithstanding
a violation of substation 4SS(«) (tht "spptaraneo of impartiality"
standard), if th* partisa waiv* th* alltgtd disqualification.
However, if on* is not required to disqualify ontatlf under S
49S<a), than thsr* Is no nsed to disclos* th* alleged "ground for
disqualification" under I 4SS(*). Zf th*r* is no violation of $
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Prior to che 1974 amendment to 28 U.S.C. S 455. federal courts
generally held that a judge had a "duty to lit" in case* where there
was mi technical violation of the disqualification statute. The amended
dection removed thia "duty to sit" requirement by requiring
disqualification If there is merely a "reasonable" question ai to the
judge's impartiality. However, this "reasonableness" tent due* not
mean that the judge should disqualify himself or herself merely because
there might be unreasonable charges of impartiality. The test of when
if 456<a; comes into effect is objective: would a "reasonable man
knowing all the circumstances [come] to the conclusion that the judge's
'impartiality might reasonably be questioned'. . ." Reporter's Notes to
[ABA] Code of Judicial Conduct 60 (1973).' Thus, although there is no
duty to sit, judges still should not disqualify themselves merely to avoid
difficult or controversial cases. H.R. Rep. No. 1463, 93d Cong., 2d
Sess. 6 (1974). "Public Policy forbids a judge to disqualify himself for
frivolous reasons which would delay the proceedings, overburden other
judges, and encourage improper judge-shopping. Litigants, in short,
have, no right to disqualify »judge just because they do not want that
judge. Such a system would mean that "some judges would never try
cases, others would be heavily overburdened, and the system of
assigning judges would become much too cumbersome for everyday

45S(a), then no party could fore* the judge to disqualify himaeiff
undtr that sec t ion . If no party could forct the judge to
disqual i fy h iasa l f , there i s no need to nake disclosure under s
459(e)# because there i s no need to seoure any waiver from any
party.

This i ssue whether Judge Thoaas should have disclosed his
prior re la t ions v l th Senator Danforth i s soot In the present case
because the lawyer for Alpo acknowledges that he already knew of
Judge TtioMS' friendship and relat ionship with Senator Danforth,
and saw no need to seek d i squal i f i cat ion .

If Judge Theses spec i f i ca l l y thought about h i s re lat ions with
Senator Danforth, and a l so thought that he (Judge Theass) night not
be able to judge the case impartially in l i g h t of h i s friendship
for the Senator* then Judge Thcaas should disqualify himself
because he has a "personal bias or prejudice" concerning a person
who has an indirect f inancial interest in the c s s e . Cf. 28 u .S .c .
f 4S9 ( b ) ( l ) . Rowever, no facts support such an assumption.

9 R. Rotunda, Professional Responsibil ity 217 (West Pub.
Co. 2d ed. 19SS).
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operation."

Consider Dot-ay v. Connecticut Bar, 170 Conn. 620, :168 A.2d
125 (1976). The judge in that litigation properly decided the ease
where the state bar is the defendant, even though the judge was a
member of the bar and any judgment against the bar could raise hit
dues. In Rinden v. Marx. 116 N.H. 58, 351 A.2d 659 (1976) the
attorney was a defendant before the judge on a drunken driving
charge. Earlier the attorney had served a complaint on the judge
because the judge was a clerk of the corporate defendant and was .
therefore the person authorized to receive service of process. The judge
did aot havw to disqualify himself, for there was no reason to believe
that he would be personally liable for any adverse judgment. In Alpo
Petfootlu, as well, Judge Thomas had nti financial interest in the
judgment. He owned no Ralston stock, had no direct or indirect
financial interest in either party, and could not be personally liable,
either directly or indirectly, for any damages that the trial judge, on
remand,, might Impose on Ralston.

It haa long been the rule that a judge Is not disqualified from
hearing a case simply because an appellate court reversed the judge's
ruling and remanded the case for further proceedings. Maybtrry v.
Martmey, 558 F,2d 1159 (3d Cir. 1977). For example, in Alpo Petfood*
the O.C. Circuit remanded the case back to tha trial judge who had
committed error. Similarly, there it no evidence of tha appearance of
impartiality merely because tha appellate court ruled against Alpo on
certain issues. Saa also, In rt Inttrnatbnal Bu$int$» Mavhinu$ Corp.,
618 F.2d 923 (2d Cir. 1980). IBM claimed that tha trial judge waa
biased against IBM because 86% of 10,000 oral motions and 74 out of
79 written motions wars decided against IBM and in favor of tha
Government Advarse rulings alone do not create tha appearance of
impartiality. In AlpoPttfood* Thomas Joined two other judges in
deciding some issues against Alpo, but that fact does not demonstrate
the appearance of Impropriety.

In Commonwealth v. Pnrry, 468 Pa. SIS, 364 A.2d :|12 (1976)
the judge was acquainted with tha victim, a police officer, in a murder
casts. In fact, tha judge attended tha victim's funeral. Tha officer had
often appeared in tha judge's court as a witness. Tha murder suspect
nought to reverse his conviction because tha Judge did not disqualify
himself, but tha appellate court affirmed tha decision of tha judge not
to disqualify himself. The court reasoned that judges do not and should

¥ C. Wolfran, Modern Laoal Ethica 989 (Wast Pub. Co.
Practitioner'a Id. 1986).
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not live in a vacuum, and a ruling favoring disqualification could result
in judges being disqualified in too many cases. A judge should be
permitted to form social relationships and society should nut reasonably
expect judges to be prejudiced merely because of the tact of such
relationships.

Similarly, in Matthews c. Rodgtsn, 651 S.W.2d 46.3, 456 (Ark.
198;)), the court held that there was no need to disqualify the lower
court judge merely because he had asked one of the attorneys
appearing before him to be a pallbearer at his father's funeral:
"friendships within the bench and bar do not, of themselves, cause
prejudice . . . The public and the clients art aware of their mutual
acquaintances and friendships." 651 S.W.2d at 456. Such actions did
not demonstrate that there waa lack of impartiality. 651 S.W.2d at
457. See also, Duncan v. S her rill, 341 So.2d 946 (Ala. 1977), ruling
that there was no disqualification required when a party was also the
homeroom teacher for the judge's child.. And Btrry v. Berry, 654
S.W.2d 155 (Mo. App. Ct. 1983;, ruled that there waa no*
disqualification required when the judge's wife waa the teacher of the
party's child.

See also, T.R.M. u. Statt, 596 P.2d 902 (Old. Crim. App. Ct.
1979). The complaining witneas in a rape prosecution waa a high
school classmate and good friend of the judge's daughter, who waa
present during the proceedinp. The rape victim waa to be maid of
honor in the wedding of the judge's daughter. The court held that the
judge acted properly In refusing to disqualify himself.

In Mttropol v. NUtr, 429 U.S. 1337 (1977), the Meeropoli (the
sons of Julius and Ethel Rosenberg, who were executed in 1963) sued
attorney Louis Ntetr for libel, invasion of privacy, and infringement of
copyright They also filed a motion before U.S. Supreme Court Justice
Marshall to designate judges from other circuits to sit as appellate
judges. Justin Marshall had earlier been a member of the second
circuit panel that yaan earlier had denied relief to Morton Sobell, the
Rosenberg's codefendants. Justice Marshall ruled that he did not
believe that he should disqualify himself on appearance of impartiality
grounds.

The judge may have close relations with parsons who art not
parties or lawyers to the proceeding, but that fact does not require
disqualification. Thus, the court did not Impose disqualification
although the judge's ton was associated in a party's law firm, when
th* son did not personally act as a lawyer in the proceeding. United
Statn tx nL Vitinbtrgtr o. Bquifax, inc., 667 P.2d 466 (5th Cir.
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$
1977;, cert, denied. 434 U.S. 1035 11978).

Another case involving a judge's relationship is Amidon v. State,
604 P.2d 676 (Alaska 1979), where the defense counsel had publicly
criticized the judge in the past and the judge had earlier referred the
lawyer to the lawyer discipline authority; the court still ruled that the
defense counsel may not require the judge to disqualify himself,
notwithstanding claims that the judge had a personal animus against
the lawyer.

See also, Black v. American Mutual tn$uranct Co., 603 F. Supp.
172 (E.D. Ky. 1980): no ground for disqualification because the judge,
while a lawyer in practice, had litigated unrelated product-liability
cases against the present corporate defendant!.

In Union Carbide Corporation it. United Statt* Cutting Strvkt,
782 F.2d 710 (7th Cir, 1986), Judge Susan Oetsendanner got married
in the midst of discovery in a large antitrust class action. Her new
husband had stock uf IBM and Kodak in his self>raauaged retirement
account. Because IBM and Kodak had brought products from the
defendant, the judge would normally have to disqualify herself.
However, tn avoid this result, the judge immediately ceased ruling on
motions In the case while her husband sold his interest in the two
companies. The court of appeals upheld this procedure and the judge's
renjsal to disqualify herself. Alter the sale, the court reasoned, the
judge's husband no longer had an Interest in the stock. The court also
rejected the defendant's argument that the judfs "might be sore at
Union Carbide" because her husband, in selling the stock,'had to pay
nearly $1000 in brokerage fees and give up the expected potential
appreciation in the stock. Subsequently, Congress amended the federal
law, 28 U.8.C. I 466(0 to explicitly incorporate the holding of this
decision

Tbs) main case that superficially might suggest a contrary
conclusion is IM/ibtrg o. Health Sink** Acquisition Corp., 108 S.Ct.
2194 (1988)/° In this case the trial Judge decided a case without a
jury. The issue was who owned a hospital corporation. The loser of
this case discovered that the trial judge was a trusts* of Loyola
University. White the cast was pending, UJjeberg (the ultimate
winner) was negotiating with Loyola to buy some land for a hospital.
Prevailing In the litigation was central to Loyola. Lujeberg's proposal

Morgan • ft
lhll

This case, aa wall at Onion Carbide, at* dlaeuaaed in i.
ft. Rotunda, Problem ana waterlals on Professional

llUjY 523-25 (Foundation Prtat* 9tn 04. 19*1).
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to reop«n the Loyola negotiations was formally approved at Loyola's
ĵ oard meeting of November 12th, which the trial judge attended. The
judge regularly attended their meetings, including this crucial
November 12th meeting. The trial judge ruled for Liyeberg, which
thereby benefited Loyola.

The Ltytturg judge should have disqualified himself under I
465(b)(4). He was a fiduciary of Loyola (he was a trustee;, which had
"a financial interest in the subject matter in controversy." While
holding offke in the not-for-profit Loyola University it not a "financial
interest" in the securities held by the organization [l466«c;<4Kii)l,
Loyola's interest In the land and its sale is' not a security, and »o is not
covered by this exception.

However, the judge argued that since he had forgotten about his
fiduciary interests, S 466(b)(4) was not violated, because that section
required a "knowing" violation. At a hearing, the trial judge testified
that he knew about the land demlinp before the case Wai filed, but he
had forgotten all about them during the pendency of the matter. He
learned again of Loyola's interest after his decision, but before the
expiration of the 10 days in which the loser could move for a new trial.
Even then the judge, inexplicably, did not disqualify himself or tell the
parties what he now knew.

The Supreme Court accepted the Interpretation that I 456* bx 4)
required a "knowledge," even (tough the justices regarded the judge's
memory lapse* "remarkable." The Supreme Court also ruled that
the judge should have disqualified himself for violating this section on
March 24, 1982, whtft the trial judge once again had admitted actual
knowledge of the need to disqualify himself under I 45tVbH4». At that
point, hs) violated that subeectloo by nut disqualifying himself.1' *

la addition, tha Court ruled (6 to 4) that the trial judge should
also have disqualified himself under I 456(a). Tha Supreme Court
relied on tha "Impartiality might reasonably be questioned" language of
I 466(a) but also noted that tha trial judge's claim that ha was not
informed of his fiduciary interest in Loyola "may wall constitute a
separate violation of I 468,"'J citing I 466(c), whkh provides that a
Judge "should Inform himself about bis personal and fiduciary financial

" 101 f . C t . at 220S.

" 10S S.Ct. at 2206.
/ J l o t i . C t . at 2204.

56-272 0 - 9 3 - 1 3
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10

interests ."

in ahort, is not analogous to the present circumstances
In Liljeberg the trial judge knew, on March 24, 1982, that ha was
violating 9 455<bK4). His failure to disqualify himself at that point led
also to a violation of 9 455* a), as the Supreme Court pointed out.
To make Liljvberg comparable to Judge Thomas's situation, one must
assume, among other things, that Judge Thomas was alwi violating one
of the other provisions of § 456, but that assumption is contrary to the
facts outlined above.

Conclusion. In any given instance, one might argue, "what is
the harm of a judge disqualifying himself in a particular fact situation,
so as to avoid later charges that he might have acted unethically?" If
ethics is good, why not be extra-ethical?

It is certainly true that when presented with an unusual set of
facts, one can always argue that the judge should err on the side of
disqualification. However, at the end of the day, if one added up this
litany of situations where judges perhaps should disqualify themselves,
the list would become quite long. When I clerked for a federal judge
on the Second Circuit, a law clerk for another judge had the personal
rule that he would not work on a case if he played gulf with a lawyer
for a law firm that represented one of the. parties. The result of this
highly ethical law clerk was that he disqualified himself in a lot of
cases, giving him more time to play gulf, resulting in more
opportunities to create conflicts, allowing him to disqualify himself in
even more cases.

I know of judges who have reftieed to disqualify themselves when
one of the attorneys was the best man In the judge's wedding, or one of
the attorneys is the judge's best friend. Such judges are not acting
unethically. It is UM judges who are too quick to disqualify themselves
who a n not obeying the) intent of the federal statute. We expect and
encourage judges to have friends, to be part of UM world that they
must judge. The federal law, as the cases Indicate, limit UM cases
where a judge must disqualify himself or herself on the grounds that
their impartiality might reasonably be questioned.

Over the yean I have dealt with many judges and lectured at
judicial conferences. In particular, I have lectured on the question of
when judges should disqualify themselves. Before UM charges raised
by The Nation Institute, it would never have occurred to me that a

14 10S f .Ct. at 2206.
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judge in Judge Thomas' position should disqualify himself. But then, in
reaching my conclusion i am no different than the lawyer for Alpo,
who still dues not claim that Judge Thomas should haw disqualified
himself.

When Justice Marshall recently resigned, I recall setting one of
his interviews. He remarked how President Johnson was a warm,
personal friend of his. (t was Johnson, after all, who appointed Justice
Marshall to several offices, including the Supreme Court. But, said
Marshall, both he and Johnson knew that once a judge, Marshall would
have to decide cases based on the merits, not on his friendship for
Johnson. Marshall did not disqualify himself whenever President
Johnson was very interested, or was thought to be very interested, in
the outcome of a case, even though Marshall enjoyed a warm
friendship with the person responsible for putting him on the Supreme
Court. Similarly, Justice Marshall did not make it a practice to
disqualify himself simply because the NAACP or the Legal Defense
Fund waa very interested in; or concerned about, a case. To require -
Marshall and the other judges to disqualify themselves in such
circumstances would be bad policy, for it would subject judges to a
vague, standardises gauge. And it would deprive ua of their judgment
and would force judges to live in a ivory tower, removed from the
world that they must judge.

The Nation Institute is advancing the argument that Judge
Thomas acted unethically in not disqualifying himself in the Alpo case.
This argument does not find support in the case law, In the statute,
and in the experience and practice of other judges ia both reported and
nonreported

I trust that this letter has responded to your Inquiry. If I can be
of further assistance, please let me know.

Sincerely,

Ronald 0 . Rotund*
Professor of Law
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Mr. RULE. The report is based on our analysis of publicly avail-
able material concerning Judge Thomas' personal and professional
background and on the judicial opinions that Judge Thomas has
written as a judge on the Court of Appeals for the District of Co-
lumbia Circuit.

In addition, because of the public interest in Judge Thomas'
views on natural law and because his opinions as a judge are utter-
ly silent on the issue, we examined his published speeches and arti-
cles that discuss natural law. After reviewing these materials, as
well as some of the recently published criticisms of Judge Thomas,
we reached three general conclusions.

First, we concluded that especially in light of his age, Judge
Thomas' professional qualifications and achievements are by any
measure impressive. We were impressed not only by Judge
Thomas' well-chronicled success in overcoming poverty and preju-
dice, but also by the extraordinary breadth of his professional expe-
rience, which—as we know—includes service in State government
and every branch of the Federal Government, and in the legal de-
partment of a major corporation.

Second, we concluded that although it is not extensive, Judge
Thomas' record as a member of the Court of Appeals for the DC
circuit reflects the qualities of an outstanding jurist, including judi-
cial temperament, intelligence, and clarity of expression.

As the report states, Judge Thomas' opinions reveal a refined
ability to resolve complex issues. At the same time, his opinions
place him squarely in the mainstream of American law both in the
substance of his views and in his approach to legal analysis.

We also found that Judge Thomas' opinions exhibit highly princi-
pled decisionmaking, in particular in the exercise of judicial re-
straint in deference to the political branches of government. His
opinion in the Otis Elevator case is a good example of his conscien-
tious efforts to give effect to the will of Congress without regard to
his own personal views.

Third, we concluded that the speeches and articles that Clarence
Thomas wrote before becoming a judge do not support the alarmist
views of his critics that he would use natural law to trump the
Constitution and constitutionally enacted statutes.

Before Judge Thomas had uttered a word in these hearings, we
independently concluded that, read fairly, his natural law argu-
ments are instances of political rather than legal reasoning. Rather
than espousing a natural law defense of judicial activism, Clarence
Thomas' writings invoke natural law as a means to persuade and
inspire his fellow citizens to political action.

As the report points out, in his confirmation hearings for the
court of appeals, Judge Thomas' response to the question of his use
of natural rights in constitutional adjudication was identical to the
response he has given in these hearings. Nothing in his court of ap-
peals opinions contradicts that testimony.

Moreover, we noted that in his writings Judge Thomas has made
repeated and unequivocal statements supporting judicial restraint.
One area is in the area of protecting economic rights where even
though he views those ideas as attractive, he rejects them as a rule
of decisionmaking.
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At the end of the report, we summarized our overall assessment
of Judge Thomas' record as follows: Based on our study of Judge
Thomas' academic and professional record, his speeches and arti-
cles, and especially his opinions as a circuit judge, it is clear to us
that Judge Thomas has all the qualities of intellect and character
and experience required for the office to which he has been named.
We therefore believe that Clarence Thomas is eminently qualified
to serve as an Associate Justice of the Supreme Court. After almost
2 weeks of hearings, we remain equally convinced that Judge
Thomas is well qualified to become Associate Justice Thomas.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Rule follows:]
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CHARLES F. (RICK) RULE, ESQ.
CO-AUTHOR OF "JUDGE CLARENCE THOMAS'S PROFESSIONAL
BACKGROUND, JUDICIAL OPINIONS, AND STATEMENTS ON
NATURAL LAW," A REPORT PREPARED FOR THE WASHINGTON

LEGAL FOUNDATION, DATED SEPTEMBER 10, 1991

STATEMENT BEFORE THE SENATE JUDICIARY COMMITTEE
HEARINGS ON THE NOMINATION OF JUDGE CLARENCE THOMAS TO THE

UNITED STATES SUPREME COURT

September 20, 1991

Mr. Chairman and Members of the Committee,

It is an honor and a pleasure to appear before you

on behalf of myself and four other members of the D.C. Bar,

Tom Christina, Deborah Garza, Michael Socarras, and Jim

Tennies. At the request of the Washington Legal Foundation,

the five of us prepared a report analyzing the professional

background, judicial opinions, and published statements on

natural law of Judge Clarence Thomas. Our report was

completed before the commencement of this Committee's current

hearings and was published on September 10th. The report

concludes that Judge Thomas is eminently qualified to serve on

the Supreme Court. Mr. Chairman, on behalf of the Washington

Legal Foundation, I ask that our report be included in its

entirety in the record.

The report is based on our analysis of publicly

available material concerning Judge Thomas's personal and

professional background and on the judicial opinions that

Judge Thomas has written as a judge on the Court of Appeals

for the District of Columbia Circuit. In addition, because of

the public interest in Judge Thomas's views on natural law and
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because his opinions as a judge are utterly silent on the

issue, we examined his published speeches and articles that

discuss natural law.

After reviewing these materials as well as some of

the recently published criticisms of Judge Thomas, we reached

three general conclusions. First, we concluded that

" [especially in light of his age, Judge Thomas's professional

qualifications and achievements are by any measure

impressive." We were impressed not only by Judge Thomas's

well-chronicled success in overcoming poverty and prejudice

but also by the extraordinary breadth of his professional

experience, which includes service in state government, in

every branch of the federal government, and in the legal

department of a major corporation.

Second, we concluded that, although it is not

extensive, Judge Thomas's record as a member of the Court of

Appeals for the D.C. Circuit reflects the qualities of an

outstanding jurist, including judicial temperment,

intelligence, and clarity of expression. As the report

states, "Judge Thomas's opinions reveal a refined ability to

resolve complex issues." At the same time, "his opinions

place him squarely in the mainstream of American law, both in

the substance of his views and in his approach to legal

analysis." We also found that Judge Thomas's opinions exhibit

highly principled decision-making -- in particular, the

exercise of judicial restraint and deference to the political
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branches of government. His opinion in the Otis Elevator

case1' is a good example of his conscientious efforts to give

effect to the will of Congress without regard to his own

personal views.

Third, we concluded that the speeches and articles

that Clarence Thomas wrote before becoming a judge "do not

support the alarmist views of his critics" that he would use

natural law to trump the Constitution and constitutionally

enacted statutes. Before Judge Thomas had uttered a word in

these hearings, we independently concluded that read fairly

his "natural law arguments are instances of political, rather

than legal, reasoning. . . . [RJather than espousing a

natural law defense of judicial activism, Clarence T*~ mas's

writings invoke natural law as a means to persuade and inspire

his fellow citizens to political action."

We also noted that in those same writings Judge

Thomas makes "repeated and unequivocal statements supporting

judicial restraint." In particular, the report points out

that Clarence Thomas's writings clearly reject libertarian

arguments that the Supreme Court should return to the Lochner

era and strike down all laws that infringe property rights.

As Clarence Thomas stated, and I quote, "[o]ne does not

Elevator Co. v. Secretary of Labor, 921 F.2d 1285 (D.C.
Cir. 1990).
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strengthen self-government and the rule of law by having the

non-democratic branch of the government make policy."-'

At the end of the report, we summarized our overall

assessment of Judge Thomas's record as follows:

Based on our study of Judge Thomas's academic and
professional record, his speeches and articles, and
especially his opinions as a Circuit Judge, it is
clear to us that Judge Thomas has all the qualities
of intellect, character and experience required for
the office to which he has been named. We therefore
believe that Clarence Thomas is eminently qualified
to serve as an Associate Justice of the Supreme
Court.

After almost two weeks of hearings, we remain equally

convinced that Judge Thomas is well qualified to become

Associate Justice Thomas.

Thank you, Mr. Chairman. I would be happy to answer

any questions that you or the other members of the Committee

may have.

- Speech by Clarence Thomas before the Pacific Research
Institute, August 10, 1987, at p. 16.
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Senator SIMON. I thank all of you. Professor Ellison, as I listen to
your testimony, you follow the same legal theories pretty much in
your personal beliefs that Judge Thomas does. He has criticized, as
you do, and I am quoting him, "race-conscious legal devices."

I am not asking you to say how Judge Thomas would rule now,
but in your case. We have in Congress created special assistance
for historically black colleges and universities. If Professor Ellison
were Justice Ellison, would you rule those unconstitutional?

Mr. ELLISON. Not if they were race-neutral, not if the decision-
making was a race-neutral process.

Senator SIMON. Aid for historically black colleges and universi-
ties is obviously not race-neutral.

Mr. ELLISON. Senator, you can have persons selected for different
reasons. If the goal of the Senate is to bring in a geographical or
ethnic or cultural mix of individuals and the Senate or the House
of Representatives then goes out and selects those people, then
what you have is a preference.

If the Senate, on the other hand, simply said we are going to re-
serve certain slots for minorities or for women without any other
basis being considered, then I think that would be wrong.

Senator SIMON. Well, what we are saying is we are reserving cer-
tain money for historically black colleges and universities.

Mr. ELLISON. Are you asking me if that is constitutional?
Senator SIMON. I am asking Justice Ellison whether that is con-

stitutional.
Mr. ELLISON. The only way I would be able to answer that ques-

tion would be for you to tell me the basis upon which you made
your decision. For instance, if you decide that black colleges play a
certain role in society the same as similarly situated white colleges,
whether they be in Appalachia or some other place, and that the
Congress is delegating a certain amount of funds for those colleges,
then I would have no problem constitutionally with the Congress
doing that.

Senator SIMON. I think that is precisely what Congress does, but
it is a race-conscious legal device; no question about that.

Mr. ELLISON. Well, you define it as race-conscious, Senator. It is
only race-conscious if you decide that the only reason you are doing
it is because of race. If you do it for some other public policy con-
cern—that is, promoting the education of people wherever they
tend to go to school, and the case with black colleges being that
black students go to black schools primarily—then you send the
money where the students are. Now, that is not race; it is just coin-
cidence.

Senator SIMON. I suppose I had better stop this discussion here,
but it seems to me that what you are doing is precisely what some
of us feel we have to do, and that is to move away from the legal
theories to see how we improve our society.

Dean Smith, you used a phrase about a liberty-maximizing ap-
proach to the church-state issue. Your assumption of a liberty-
maximizing approach is to accept the Lemon criteria, I gather.

Mr. SMITH. Well, it is difficult to say that I accept the Lemon cri-
teria, because I think Judge Thomas is right when he says that the
way that test is interpreted can vary greatly. I think he said it ef-
fectively in his testimony, when he said the real question and what
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we must face, whatever test is used, are issues about do we have
something like strict separation which I think rarely can occur in
reality, do we have some measure of accommodation and, if so,
under what kind of test, or do we have some form of establishment,
and he indicated his concern over issues like coercion—and I think
that is something that must be examined in these cases.

He also indicated his concern over the notion of that State plac-
ing its imprimatur or endorsement on anything. I think whatever
the test that is used, it needs to be a test that focuses on the liberty
of individuals, including, as he pointed out and was sensitive to in
his testimony, those individuals who feel coerced by the presence of
religion in the public sector. So, I think he would be liberty maxi-
mizing on both sides, or so I would hope.

Senator SIMON. My time is expired. I gather you have written a
fair amount in this field. The phrase "liberty-maximizing ap-
proach" is meaningless to me. You send me something that ex-
plains what you mean, if you will.

Mr. SMITH. I certainly would be pleased to do that, because I
have something of the same title.

Senator SIMON. Senator Thurmond.
Senator THURMOND. Thank you, Mr. Chairman.
I want to take this opportunity to welcome you gentlemen here.

This is one of the most distinguished panels I believe we have had
thus far. You have expressed yourselves, you have endorsed Judge
Clarence Thomas, and I think you have taken the right stand.

This committee has the greatest responsibility. The nine people
on the Supreme Court are the most influential people in this
Nation, next to the President. Some of them have gone on not only
to interpreting the law, but making the law, which is a mistake, of
course. So, it is very important that we put the right people on the
Supreme Court.

From the view I made of Judge Clarence Thomas, I am convinced
that he is a man of character, he is a man of integrity, he is a man
of judicial temperament, he is a man of competence, and he should
be confirmed.

Now, I would like to ask your opinion. I will just ask two ques-
tions. There is no use in taking a lot of time. We have had a lot of
bickering on technicalities here and nit-picking over affirmative
action and privacy and all of those things. It all boils down to this:
In your opinion, is Judge Clarence Thomas qualified, by reason of
integrity, judicial temperament, and competency to be on the Su-
preme Court of the United States? Those are the questions that the
American Bar Association considers, integrity, professional compe-
tence, and judicial temperament, and I want to ask that question of
you, and we will start with you, Mr. Broadus.

Mr. BROADUS. Yes, I believe he is qualified.
Senator THURMOND. Professor Ellison.
Mr. ELLISON. Yes, he is, Your Honor.
Senator THURMOND. Incidentally, you say you grew up in Rock

Hills, SC?
Mr. ELLISON. That is correct.
Senator THURMOND. YOU were born there?
Mr. ELLISON. I was.
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Senator SIMON. Don't hold that against him, Senator Thurmond.
[Laughter.]

Senator THURMOND. I was just going to say that maybe that has
got a lot to do with his great success, he is from South Carolina.

Mr. ELLISON. I don't doubt that, Senator.
Senator THURMOND. Dean Smith.
Mr. SMITH. I wholeheartedly concur, Senator.
Senator THURMOND. Mr. Rule.
Mr. RULE. Yes, Senator.
Senator THURMOND. I will ask this question now: Do you know of

any reason that you heard advanced or that has come out while
this committee should not confirm Judge Thomas and why the
Senate should not confirm him, do you know of any reason for
that?

Mr. BROADUS. NO.
Mr. ELLISON. None.
Mr. SMITH. None.
Mr. RULE. NO, Senator.
Senator THURMOND. Those are all the questions I have. I think

that is the essence of the whole confirmation situation.
Thank you very much, Mr. Chairman.
Senator SIMON. Thank you, Senator Thurmond.
We thank all of you for being here.
Let me just add that no one on this committee has been more

faithful in attendance than Senator Thurmond and, just as another
member of the committee, I want you to know I appreciate it, Sen-
ator Thurmond.

Senator THURMOND. Well, you have done a good job yourself,
being here more than the rest of them, and I commend you.

Senator SIMON. Our next panel, testifying in opposition to Judge
Thomas' nomination, includes Dr. James J. Bishop, on behalf of
Americans for Democratic Action; Patricia Williams, on behalf of
the Center for Constitutional Rights; Haywood Burns, on behalf of
Supreme Court Watch; and William B. Moffitt, on behalf of the Na-
tional Center for Criminal Defense Lawyers.

Unless anyone has any reason to do otherwise, we will call on
you first, Dr. Bishop.

Mr. BISHOP. Some of us have spoken earlier, Senator, and we
thought that perhaps

Senator SIMON. Let me add again, for all of you, we will enter
your full statements in the record and we will limit you to the 5-
minute rule.

Mr. BISHOP. We thought earlier that if Mr. Burns would go first,
it would be helpful.

Senator SIMON. Fine, and let me just add, Mr. Burns, I have
looked at your document and I am impressed by the scholarship of
you and whoever else is involved in this.

Mr. BURNS. Thank you, Senator.
Senator SIMON. Mr. Burns.




