INDEX
APPENDIX--VOLUME 1

A-1.1 Legislative History of the U.S. Trustee Program 1

A-1.2 Joint Statements by Senator DeConcini and
Congressman Edwards on the U.S. Trustee

Program 29
- A-1.3 Legislative History of Bankruptcy Amendments
and Federal Judgeship Act of 1984 35
A-1.4 Attorney General Memorandum on Notification
of Misconduct by Employees of the Department
of Justice ' 183
A-1.5 Assistant Attorney General Memorandum on
Ethics Standards for Department Employees 185
A-1.6 Office of Government Ethics "Summary of
Acceptance and Disclosure of Travel Expenses
and Related Gifts" 199
A-1.7 5 C.F.R. Part 737 - Post-Employment
‘ Restrictions 204
A-1.8 EOUST Memorandum on Post-Employment
Restrictions 229
A-1.9 Deputy Assistant Attorney General Memorandum
' on Post-Employment Conflict-of-Interest 230
A-1.10 Deputy Assistant Attorney General Memorandum
on Post-Employment Restrictions 231
A-1,11 Conflict of Interest--United States
Attorneys' Manual 232
A-1.12 Summary of Post-Employment Rules 238
A-1.13 5 U.S.C. & 552a ~ Records Maintained on
Individuals 21
A-1.14 5 U,S.C. § 552 - Freedom of Information Act 249
q_ _i -
APP |

(1/88)




A-1

A-1

.15

.16

.18

.19

.20

.21

5 U.S.C., §§ 7324-27 - "Hatch Act"

Attorney General Memorandum on Partisan
Political Activity by Department of Justice

Employees

DOJ Order OBD 2110,13 - Approval of, and
Rates for, Expert Witness Expenses

Criminal Referral Form

United States Bankruptcy Fraud--Attorneys'

Manual

Representation.
Monograph

Civil Division Torts Branch

Appeal Authorization Form

APP |
(1/88)




[page 88)

CHAPTER 2. THE ADMINISTRATION OF BANKRUPTCY
CASES

IxTrRODUCTION

The second major change proposed by the bill is the creation of a
Government officer to supervise the conduct of bankruptcy cases, and
to serve as trustee in bankruptcy cases when private trustees are un-
willing to serve. Many of the functions assigned to the new official,
called the United States trustee, are current 'S] performed by bank-
ruptey 'udﬁes. Under the proposed system, the bankruptey judges
will be handling only judicial matters in bankruptcy cases. The pro-
posed United States trustees will be the repository of many of the
administrative functions now performed by bankrup jugﬁes, and
will serve as bankruptcy watch-dogs to prevent frau , dishonesty,
and overreaching in the bankruptcy arena.

L Trr CORRENT ADMINISTRATIVE SYsTEM AXD ITS ProeLEMSE

Bankruptcy judges administer the present bankruptcy system, and
are responsible for %}i a,dnﬁnistrationlz)f individual bn.nirnptcy cases.
Their administrative, supervisory, and clerical functions in these mat-
ters are in addition to their judicial duties in bankruptcy cases.! The
situation is in ma. ed contrast to most litigation, in which the parties
themselves manage the progress of the case. The judge does not be-

ocome involved in the case, and if a party fails to take action, the judge -

does not intercede on his behalf, Instead, the party is foreclosed.
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The practice in bankruptcy is different for several reasons. First,
there is a public interest in the proper administration of bankruptcy
cases. Bankruptcy is an area where there exists a significant potential
for fraud, for self-dealing, and for diversion of funds.* In contrast
to general civil litigation, where cases affect only two or a few parties
at most, bankruptcy cases may affect hundreds of scattered and ill-
represented creditors.’ In general civil litigation, s default by one
party is relatively insignificant, and though judges do attempt to pro-
tect parties’ rights, they need not be active participants in the case
for the protection of the public interest in seeing disputes fairly re-
solved. In bankruptcy cases, however, active supervision is essential.
Bankruptcy affects too many people to allow it to proceed untended
by an impartial supervisor.

The bankruptcy judges have stepped in to perform the supervisory
role because of the dearth of creditor participation. The Bankruptcy

! Ree Hearinos on H.R, 31 ond H.R. 32 Before the Subcomm. on Civil and Conatitutional
Rights of the Howae Comm. on the Judiciary, 94th Cong., 1t & 24 Sema, ser. 27, pt. 1, at
99101, 121, 25988 (1975=78) [hereinafter cited as Hearings].

*See COMMIASION ON TAS BANEKRUPTCY Laws or THE UNITBD BTaTES, Earonr, ILR.
Twe No. 63-137. 933 Coue., 1st Sess., pt I, at 6 93, 103-17 (1673) [bereinafter
clted an COMMISITON Ropor?].

2 Sec Hearings, =t. 3, At 16991702, 1723-28 (consumers creditors),

[page 89] :
Act was designed in 1898 to give creditors control over the bankrupt’s
assets, which 1n equity belong to them. The bankruptey trustee, whose
trust is for the benefit of creditors, was to be elected by creditors.*
Creditors were permitted to elect a committes to represent them in
additional matters, such as the conduect of the case, and supervision of
the work of the trustee.® However, creditor control of :l,).;nkruptcy
cases has become 8 myth in all but the largest cases.® The only super-
vision available is by the bankruptcy judges themselves.

The Bankruptcy Act provides for the default of creditor control by
vesting the creditors’ normal functions in the bankruptey judge when
the creditors do not exercise them. The bankruptcy judge is required
to apg’oint 8 trustee in liquidation cases when creditors do not elect
one.” The bankruptcy judge supervises the trustee in the performance
of his duties, often suggesting causes of action that the trustes might
pursue to recover assets for the estate, The bankrupbcgﬂjudge reviews
nearly all transactions that trustees enter into, and rules, usually ex
parte, on their propriety. The bankruptcy judge frequently entertains
requests for instructions from trustees for even the most routine mat-
ters. In addition to his supervisory role with respect to the t
the bankruptey judge must preside at first meetings of creditors,* an
must supervise examinations of the debtor, which are little more than
depositions taken by the trustee or creditors to obtain information
with which-to be;}rm an investigation.

It is enough of a reason for change that these functions and duties
of the bankruptey judge constitute no part of his judicial responsibil-
ities, and divert him from the important judicial and legal work that
must be done in bankruptey cases, However, if that were the system’s
o:lg vice, adjustments Jess than those Eroposad in the bill might
suffice. Deepe:(fmblems arise because of the inconsistency between the
judicial and administrative roles of the bankruptcy judges. The in-
consistency places him in an untenable position of conflict, and seri-
ously compromises his impartiality as an arbiter of bankruptcy
disputes,”
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A. THE COMEINATION OF ADMINISTRATIVE AND JUDICIAL ROLES

The bankruptcy judge is often ealled upon to resolve disputes be-
tween the estate am'f adverse third parties. The estate is represented by
the trustee, usually an appointee of the bankruptey judge, serving in
many cases that are before that judge, and continually being resp-
pointed to new cases as they come in. There usually develops a close
working relationship between the judge and “his” trustee, due to the
hecessity for frequent ex parte contacts between the judge and the
trustee in the administration of the case. It is not uncommon to see
trustee enter a courtroom, for a hearing on a matter, from the judge's
chambers, followed closely by the judge himself. As often as not, the
trustee was working with the junge on a different matter than the

¢ Bankruptey Act sec. 44a, 11 U.8.C. 72(a) (1970).

® Bankruptey Aet § 44b, 11 U.8.C 72 {b) (1970).

¢ COMMIESION REFORT, pt. I, at 103-17. ,

"TRankruptey Act § 44a, 11 U.8.0. 72 (o) (1970).

* Bankruptey Act §§ 88(2), 55b, 11 U.B.C. 86(2), 91(b) (1970) ; Rules of Bankruptey
Prg%dure 04 (a) (2 :

earings, pt. 1, at 501-92 ; Couxrssron Rarorr, pt.I,at 93-04.

[page 90
one up for hearing. Nevertheless, tne combined force of all of these
factors seriously compromises the appearance of the bankruptcy judge
as an impartial arbiter. They have worked to generate deep suspicion
on the part of attorneys who practice in the ﬁ.krupbcy court as to
the fairness of the decisions of the bankru}iltcy court.®

The bankruptey judge must preside at the first meeting of creditors,
at which an examination of the debtor usually takes place.’* The %udge
listens to the examination, and rules on the permissibility of any
challen, ccliuestions posed to the debtor. The scope of the examina-
tion is broad. It may cover any of “the acts, conduct, or property of
8 bankrupt.” 12 It is similar to a deposition. Its purpose 18 to permit
the trustee to gather enough information to determine whether there
are assets to pursue, transfers that are avoidable, or causes of action
on which to bring suit. Much of the testimony elicited would be in-
admissible in a trial’® but is necessary to assist the trustee in the
performance of his duties. The bankruptcy judge, which presiding at
the meeting, listens to all of this evidence. If %?sputes arise later in
the course of administration of the case, the bankruptcy judge must
rule. If the trustee initiates a cause of action, the bankruptcy judge
must hear the trial, without a jury. It is not uncommon for s bank.
ruptey judge to be unable to recall, when called up to resolve a dispute
or find facts after a trial, whether the information on which he is
basing a decision was heard at the first meeting of creditors, during
the judge’s extensive ex parte contacts with the trustee and with
counsel during the administration of the case, or during the actual
trial on the issue presented for decision. It is a fundamentally un-
fair system that channels inadmissible evidence to the arbiter that
must decide disputed issues.

The ljudge obtains information and impressions from other sources
as well. A bankruptcy judge may be required to grant a debtor in
possession in & reorganization case suthority to enter into & contract
subject to certain terms and conditions. The judge may actually par-
ticipate, through the debtor in possession, in negotiating the con-
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tract, He may work with the debtor in possession and a union to avert
& strike that would ruin the business. He may advise the debtor in
possession or the trustee in the management of the business, and
issue frequent instructions for its conduct. Later in the case, that
same judge may be faced with the responsibility for resolving a dis-
pute that arises over the terms of the contract that he participated
in negotiating or over the nature of the union’s obligation to the
debtor. An individual that is in effect a “party” to a contract sim-
Ply cannot render a fair or impartial decision concerning its
interpretation,

In particular cases, a judge may, after reviewing the schedules
of assets and liabilities that the debtor has filed, and various other
information in the case, sugmest to a dilatory trustee that he pursue
& cause of action, for example to recover a preference or avoid a lien,

wJd.
1 Rank: Act §§ 38(2), 55b. 11 U.B.C. 68(2), 91(b) (1970).

20:(%1:\“::3{:; Act' [] 21..) 11 U.8.C. 44(a) (1970)(: )Rulel of Bankruptey Procedure
: }?‘ecﬂnn, pt 1, at 56667,

[page 91]

or sug, that he initiate a proceeding ‘o recover an asset of the
estate held by & third party. 1f the trustee brings the action in the
bankruptcy court, the bankru&tcy judge that suglge_stad it will be
sitting 1n judgment on the validity of the trustee’s claim. Such a posi-
tion is untenable for any adjudicator in our judicial system.

These factors add an additional dimension to the position of the
bankruptcy judge. As the administrator of bankruptcy cases, and the
individusl responsible for the su&ervision of the trustee or debtor in
possession, it 1s an easy matter for a benkruptcy judge to feel per-
sonally responsible for the success or failure of a case. Bankrugtcy
judges frequently view a case as “my case.” 3 The institutional bias
thus generated magnifies the likelihood of unfair decisions in the
bankruptcy court, and has caused at least one occasional bankruptey

ractitioner to suggest that “the bankruptcy court is the only ~ourt
appear in in which the judge is an interested party.”
hese problems are particularly acute in business rehabilitation
cases. In chapter X corporate reorganization cases, the judge must
appoint the trustee,!* and then work with the trustee in the conduct of
the business. The agepeara.nce of unfairness generated when the judge’s
appointes appears before the judge for a hearing is magnified because
the judge must work so closely with the trustee in the management of
the business undergoing reorganization, Though there is no trustee in
a chapter XI or chapter arrangement case, the judge works
closely with the debtor in possession in the management of the busi-
ness. It is in these cases in which the judge's personal responsibility
for the success or failure of a case is intense, with the consequent ap-
t;farance of bias in the judge’s consideration of disputes that arise in

e case.

None of these problems are the creation of the bankruptey jud
themselves. As a whole, they are fair-minded individuals who do £,
best they can to avoid the conflicts and institutione] bias that exists in
the bankruptcy system. Nevertheless, the structure of the system,
written into the present Bankruptcy Act as law, necessitates the awk-
ward position in which the b ptcy judges find themselves, and

6052

APP I  PAGE 4
(1/87)




BANKRUPTCY REFORM ACT OF 1978
P.L. 95-598

brings disrepute on the whole system. The law must be changed to
afford bankruptcy litigants the fair and impartial justice to which all
other litigants in the federal courts are entitled.

B. CREDITOR CONTROL

Other problems, unrelated to the conflicting roles of the bank-
ruptcy judges, exist in the current administrative structure of the
Bankruptey Act. They may be grouped under the general heading of
creditor control. When the Bankruptcy Act was adopted 80 years
ago, the underlying premise was that the money of the estate was
essentially a trust for the benefit of the bankrupt’s creditors. Conse-
quently, the creditors themselves should be entitled to supervise the
collection and liquidation of the estate, They would do so through
their elected representative, the trustee in bankruptey. They would
supervise the work of the trustee through an elected creditors’ com-

it Hearings, pt. 1, at 593,
" Bankru'l’)tcg Act §156, 11 U.8.C. 556 (1970) ; Rules of Bankruptey Procedurs 10—

202(a).
[page 92)

mittee, who would serve without compensation, simply t't',gdprot,et.'.t: their
own interests and the interests of those they represented.'

The present Bankruptey Act thus relies exclusively on a system of
private trustees,’® supervised by the bankru%tcy l;-iludg'e.‘i. The Act con-
ter?cf)la.tes election of a trustee in each case by the general unsecured
creditors. If, however, creditors do not elect a trustee, the judge may
appoint a trustee to serve in the case.

The notion of creditor control, while still theoretically sound, has
failed in practical terms. Creditor control in bankruptcy cases is a
myth.'* Creditors take little interest in pursuing a bankrupt debtor.
They are unwilling to throw good money after bad. As a result, cred-
itor participation in bankruptcy cases is very low. More often than
not, the bankruptey trustee is appointed by the judge, which generates
some of the institutional bias Problems noted above, Such a practice,
while damaging to the system’s appearance of inteﬁ:'ty, is innocuous
from the standpoint of creditor control. It does no harm to the debtor
or to creditors.

However, if there are assets available in a case, the vacuum created
by the lack of creditor interest in the case is not in fact filled by the
bankruptcy and the result is not innocuous. In practice, cred-

- hass ~
itor control come attorney control, and the bankruptcy system

operates more for the benefit of attorneys than for the benefit of
creditors.?® The practices that have grown out of this shift of control
often work to the detriment of both debtors and creditors. They benefit
on'lly those administering bankruptey cases. -

he means by which those operating the system turn it to their own
advantage are served. Frequently, an attorney that has represented a
creditor in past cases will notify him of the bankruptcy of one of the
creditor’s current debtors. The attorney then obtains a proxy from
the creditor to vote the creditor’s interest in the case. An attorney may
obtain numerous proxies in a particular ease in this manner. en
the trustee is to be elected, the attorney votes all of his proxies for a
colleague. The colleague thus elected then hires the attorney to serve
as counsel to the trustee in the case, assuring a fee for his services. The
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fee for counsel is usually substantially h.il%her than the fee for the
trustee, because it is not limited to a specified percentage under the
Bankruptey Act. In a subsequent case, the colleague and the attorney
will switch places.™

In those districts where such practices do not prevail, bankruptcy
judges appoint the trustees. Some judges view the trustee’s jobass
patronage position for the bankruptcy judge to dispense; the jm‘lflal
may even let it be known that elections are not viewed with favor,
those districts, and in some others, trustees are routinely appointed in
all cases in which there is no election. In others, judges do not appoint
trustees in what agpenr to them after examination of the schedules
to be no asset cases. The practice varies widely.

The Bankruptcy Act slso provides for the appointment of a receiver
pending the election or appointment of a trustee. In some districts

1 0f. Hearings, Dt 1, 6t B587.
3 Ree Rankruptey Act § d4a. 11 0.8.C. 72(a) (1970).
# ComMmIESION REpoRT, Pt I, At 103-117.

® Hee id.
= Hearings, pt 2, at 1252-53.
[i-4ge 83)
the receiver’s position is also viewed 2s & patronage job and receivers
are appointed by the judge as & matter of course. hen, if & trustee
is not elected, the receiver 18 appointed trustee in the case.

Creditor control problems arise in business arrangement cases &8
well, though in a different form. In chapter X1 cases, there is no trustee,
However, there is an official commitiee of unsecured creditors that
pegotiates with the debtor in possession in the formulation of s plan®
The committee also Supervise legree
case by the debtor in possession.® The committee 18 elected by the un-
gecured creditors, just as the trustee is elected in at}:&uidauon case™
The members of the committee are not compensa However, the
counsel to the creditors' committee is paid for his services; * itiss
lucrative pogition. Thus, oreditors’ attorneys with proxies partici_ite
actively in the election of the members of the committee in order that
they may be selected as counsel to the committee. The participstion
parallels their participation in the election of a trustee in a liq on
case.

C. ¥EES

The third problem generated by the current administrative system

relates to fees. In order to provide an incentive to trustees to collect
assets for the estate, trustees are compensated out of money of the

estate.

The Bankruptcy Act provides s graduated maximum com nsation
scale for trustees, starti ith a maximum of 10% on the first $500
of assets in the estate, é‘% on the next $1,000, and so on.™ It provides,
however, that in any case where the assets of the estate are inadequate
to compensate the trustee for his services in the case, the judge ms
award s fee of up to $150.3" If the trustee in the case has also se
as receiver, present law entitles him to a separate fee in his capacity as
: receiver, even if the work he did as receiver was part of his work as

_The practice under these provisions of the Bankruptcy Act bas
diverged from the original intent of their draftsmen. As 80 often hap-
pens, maximums tend to become minimums. In all but the largest cases,
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trustees receive the maximum fee. This is especially true with m?ect
to the $150 discretionary fee. Frequently in consumer cases, that $150
fee amounts to over 90% of the assets of the estate. In those cases, the
debtor surrenders assets, but creditors receive virtually nothing. The
assets go to pay the trustee’s fee, his counsel’s fee, and the required
contribution to the Referees Salary and Expense Fund. These cases, in
which only the administrative expenses are paid and there is no dis-
tribution to creditors, are known as nominal asset cases.®

Of course, practices vary widely around the country, but as one ex-
ample, recent statistics show that over 40% of bankruptcy cases in

c;Bu;Eruz%t(q) Act § 389(1)(c), U.B.C. 789(1)(e) (1970) ; Rules of Bankruptcy Pro-
nre 11-29(a).
29'(‘:.)’-al:kx-v.mtt'.'y Act § 339, 11 U.B.C. 780 (1970); Rules of Bapkruptcy Procedure 11-

* Rankroptey Act § 338, 11 U.8.C. 738 ( 1070) ; Rules of Bankruptey Procedure 11-27.
= Bankruptcy Act ‘839(2). 11 U.8.C. T88(2) (1970) ; Rules of Bankruptcy Procedure

nfl}’éﬁi’mﬁcy’ Act § 48¢(1), 11 U.S.C. 76(c) (1).
TRImRgATA e e 0w i
[page 94)
Massachusetts were nominal asset cases.*® The existence of nominal
asset cases, in which the bankruptcy system is operated primsrily for
the benefit of those operating it, has been one of the most frequently
expressed criticisms of the current system.

The existence of the $150 discretionary fee and of noming] asset
cases is based on an a.vera%i.ng rationale. In every case, the trustee re-
ceives $10 for his services from the $50 statutory filing fee for the case.
It is clear that $10 is inadequate to compensate a trustee for the paper
shuffling that must be done in even the simplest no-asset case. Trust-
ees are willing to take no-asset cases with only a $10 fee, however,
because through tacit agreements with the bankruptcy judges that ap-
point them, they know that they will receive the $150 fee in any case
where there are adequate assets to pay it, even though the reasonable
value of the trustee’s services in suc% a case may be far less than $150.
Thus, in the long run, the trustees average out their fees, with the
creditors in nominal asset cases subsidizing trustees for all cases.

The $150 discretionary fee is detrimental to the interests of creditors,
whom the trustee ostensibly represents, because it allows the trustee
to take nearly all of the assets of the estate without any distribution
to creditors. The fee raises a conflict of interest for the trustee as
well. Under the percentage fee schedule, a trustee must recover ap-
proximately $2400 in assets before the maximum percentage fee
amounts to $150.2* Such a recovery is very unlikely in tltm): average con-
sumer bankruptcy case. Thus, the trustee has no incentive to search for
assets worth more and $150 or $200, which is just enough to pay for his
fee. If he spends more time on the case and discovers assets worth
$1500 or $2000, he still will not receive a fee of more than $150.*¢ The
result is that the percentage fee system, designed originally to induce
trustees to find assets, has been defeated in the smaller cases by the
discretionary fee of $150.

Where the courts permit it, it is usually an easy matter for a trustee
to find assets worth $150 to $250. The trustes can demand the keys to
the debtor’s car, no matter how little it is worth, and then sell the car
back to the debtor for $150. Repurchase of the car is cheaper for the
debtor than having to replace it.*® The trustee may also simply collect
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an income tax refund that the debtor has coming, if the case is filed in
the early part of the year; * or the trustee can collect a security deposit
that a c{elr))tor has for his apartment. There have also been cases where
the trustee has taken the debtor’s pets and sold them back to the debtor.
All of these practices detract from the debtor’s fresh start, and do
nothing to help creditors.® They also strongly resemble many of the
sharp practices of the consumer finance industry, and are wholly out
of place when done under the auspices of bankruptcy court,

These practices do not occur uniformly throughout the country.
The bankruptey judges in some districts regulate trustees more than
in others. In New Hampshire and Vermont, the bankruptcy judges
do not appoint trustees in what appear to be no-asset or nominal

® Hearings, pt. 2, at 1146,

o Feoringe, Bt 2 AAt 186 : Bankruptey Act § 48c(1), 11 U.S.C. 76(c) (1) (1970).
o Hearinne, nt. 2, at 78687,

a7d at 18i-82. -

% rd. at 78284,

w74, at 18788,

[page 95)
asset cases.® They simply order any assets in the case abandoned to
the debtor. In Los Angeles, the judges do not permit the trustee to
collect an iri.ome tax refund if it 1s less than $250. In Orange County,
California, the judges do not award the trustee a fee in excess of what
is actually distributed to creditors. However, these districts are the
exceptions, not the rule.

The general practices grow from the relationship between the
trustees and the bankruptcy judges. The Bankruptcy Act permits
election of trustees by creditors. Creditors seldom take an interest in
consumer cases, however, and thus the bankruptcy judges appoint
their friends as trustees in the vast majority of cases, Thus, litigants
and observers frequently object to the apparent, and in many cases
real, cronyism between bankruptcy iudges and their trustees. The
“bankruptey ring” is reflected not only in the appearance of unfair-
ness in bankruptcy judges ruling in litigation between their appointees
and third parties, but also in the awarding of compensation by the
appointing authority. The judges protect their appointees, mostly
through use of the $150 discretionary fee, to the detriment of both the
debtor’s fresh start and the creditors’ recovery.

D. THE BANKRUFPICY RING

Finally, there is a fourth class of problems, generated by the inter-
play between the first three classes. There is an unusually close rela-
tionship between the bankruptey judges and the bankruptey bar, espe-
cially the debtors’ and trustees’ bars. They are in frequent contact
with the judge as a result of the necessity for the judge’s review of
the administrative actions of the trustee or debtor in possession. Usu-
ally, a trustee is appointed by the bankruptey judge, and is appointed
in numerous cases before the same judge. Debtors’ attorneys make
frequent appearances in the same court representing numerous dif-
ferent debtors. All of these contacts and relationships have led to a
feeling among nonbankruptcy practitioners that there is a “bank-
ruptey ring” that has an inside track on all bankruptcy matters, in-
cluding the judges’ favoritism. As Harold Marsh, Chairman of the
Bankruptcy Commission, stated in hearings before the Subcommittee
on Civil and Constitutional Rights.*
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As a result of the nature of the system itself, there exists a
relationship between the Bankruptcy Judges, the trustees
and the counsel for the trustees which many people, including
many involved in the system, consider unhealthy from the
point of view of proper judicial and governmental adminis-
tration. The judges by and large appoint the trustees and .
thereby in effect select the counsel, ‘J[:l(:ey do not generally
2ppoint persons who are total strangers to them, and it
would be entirely unrealistic to expect that they would or
should. These same trustees and lawyersthen deal on a day-to-
day basis with the judge regarding the routine conduct of the
proceeding, and finally these same trustees and lawyers ap-
pear before the judge as litigants and counsel when & contro-
versy arises.

™ Id. at 785-88.
= Id., pt. 1, at 538,

. [page 96)

As a result of the conditions discussed above, and I am sure
for other reasons, there grew u. over the years an isolation
of the bankruptcy bench and bar from 16 mainstream of
American jurisprudence and from the judiciary and the legal
fraternit erally. Persons practicing in the bankruptey
field tem:{taclgt%1 confine their activities exclusively to that area,
and the Bankruptey Court. of course, did so from necessity.
Therefore, a relatively small group of lawyers controlled the
bankruptey field. Those not within this group tended to re-

rd them with suspicion and distrust. I believe that in the
ﬁ:;t ten years there may be some evidence that this “separate
but unequal” status of the bankruptey lawyers is being elimi-
nated to some extent; but when the bar associations discuss
one of their favorite new subjects, that of “specialization,” the
first thing that ever-one agrees upon is that bankruptcy can
be labeled & “specialti”, although thereafter consensus imme-
diately disappears. There is no real reason for this other than
s historical one.

E. HISTORICAL PROBLEMS

The problems caused by the combination of administrative and
judicial responsibility for the case, the lack of true creditor control,
and the cronyism of the “bankruptey ring” are not new. They have

lagued the ba.nkruptcg system for many years. The Bankruptcy
8ommisaion documented them in detail in its study, and noted their
persistence in the bankruptcy system for over forty years.»

1. The Recommendations of the Donovan Report.

Prior studies of the bankruptcy system have recommended
something akin to the Commission’s recommendation of an
agency to handle bankruptcy administration. The first major
study of the system in the United States was the investigation
headed by William J. Donovan for the United States District
Court for the Southern District of Ney York. The Association
of the Bar of the City of New York, the New York County
Lawyers Association, and the Bronx County Bar Association

(4
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etitioned the United States Distriet Court for the Southern

istrict of New York on MMarch 21, 1929, requesting an inves-
tigation of the administration of the bankruptey law in the
Southern District.? This resulted from a report and present-
ment of the grand jury of the district, February 27, 1929, and
from disclosures in other proceedings indicating that the
administration of the bankruptcy law was characterized by
serious abuses and malpractices on the part of attorneys,
receivers, trustees, appraisers, custodians, auctioneers, and
other persons and associations. On March 6, 1929, Judge
Thomas D. Thacher had directed an investigation before him
and invited the three associations to participate as friends of
the court. The formal petition was filed thereafter.

2 Counsel to the Petitioners In the Matters of Inquiry into the Administra-
tion of Bankrupt Eatates, 718t Copg.. 3d Sess.. Adminiatration of Bankruptoy
Estotes 1x-3, 36-37 (Comm. Print for House Comm. on the Judiclary 1931).

= COMMINSION RrrosT, pt. 1, at 103-08.
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Willi...n J. Donovan was selected as counsel for the petition-
ing associations. Private and public hearings were conducted
before Judge Thacher from June 27, 1929, through Septem-
ber 13, 1929, Over 1,000 court files of cases and some 4,000
witnesses were examined.

The investigators concluded that the bulk of the bankruptcy
practice in New York City was concentrated in the hands of
approximately 21 law firms. This was possible due to a lack
of creditor participation and the ability to control appoint-
ments by filing an involuntary petition. Counsel for the peti-
tioning creditors would suggest that the court a.gpoint a cer-
tain person as receiver, and the receiver would then select
counsel for the petitioning creditors as his attorney; there-
after the process would continue when the recciver was elected
or appointed trustee and counsel for the petitioning creditors
was chosen as his attorney. Voluntary proceedings were con-
trolled through the device of filing petitions for the appoint-
ment of receivers.

These abuses led to others and to conflicts; outright theft
occurred. Twelve attorneys were indicted ; one absconded and
then committed suicide; two pleaded guilty and received jail
sentences. The Report found that the condition in New York
City was not an isolated condition; based on studies in six
difierent cities it was concluded that “. .. fundamental
defects in administration are not restricted to New York, but
exist gencrally throughout the country.” 3

It was concluded that the conditions were caused by two
main features of the Act which were not adapted to present
business conditions: (1) slow-moving procedural machin-
ery laid down by the Act; (2) the theory underlying the ad-
ministrative structure of the Act, that of creditor control,
had broken down for many reasons, some of which were
that: (a) administration could not wait until creditors could
be called together to elect a representative; (b) the elections
were manipulated by irresponsible outsiders for their own
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ends; (¢) courts had to take on administrative duties for
which they were not competent; (d) attorneys were to play
& minor role, but due to the Jegalistic development rather
than business development of the system, attorneys had
dominated, due to “formalities of procedure laid down by
the courts in their efforts to prevent abuses and partly to
the low compensation of receivers and trustees,”; (e) in
small and no-asset cases, which constituted the great bulk
of bankruptcies, creditors were not interested in policing
the Act, so that criminal and discharge provisions had be-
come largely ineffective: and (f) creditors had not super-
vised and directed administration and this had been shifted
to the conrts. which were not adequate to handle the prob-
lem.* Asthe Report explained :

S T4 At R4,
414, at 4-5.
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- We are faced with this situation. Bankruptcy is ad-
ministered by over 140 district judges, over 530 referees
in ba.nkrulgtcy, and an army of shifting and changing
individua, consisting of some 50,000 trustees a year,
together with a multitude of receivers, appraisers, at-
torneys, accountants, watchmen, and others. These
goups exist supposedly to aid the creditors, of whom
ere are at least several millions 4 year. They fail in
that purpose because responsibility is divided. The
judges have neither the time, the faci ities, nor the train-
ing to exercise the administrative duties which have
thrust upon them. They must rely greatly upon
the referees whom they appoint, The referees in turn
look to the receivers and trustees, whose actions the
ran watch only to a limited extent. The receivers thin
they owe nothing to the creditors since their appoint-
mente come from the judges or referees. The trustees
in most cases feel no obligation to the creditors because
the election machinery is generally controlled by others.
Receivers and trustees, besides being inexperienced and
engaged in other occupations, are underpaid and rely
upon their attornevs to do the work. The great creditor
body which under the act was supnposed to control, dele-
gates its duties to unknown collection agents and at-
torneys, who have solicited claims and proxies in order
to obtain control for their own ends of this vast un-
regulated machinery.

Creditors are not wholly to blame for this situation.
Circumstances differ from those existing when the act
was passed in 1898, With the rapid growth of the ma-
chinery of credit, creditors in bankruptcy cases are lo-

in various parts of the country. They can not di-
rectly participate in administration. Thev either take no
part at all or forward their claims for filing to the first
collection agent or attorney who solicits them, They have
learned by bitter experience that bankruptey too often
means & total loss of their claims. As appears from Table
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V (A) nearly two-thirds of all bankruptcy cases in the

country are cases in which no assets are recovered for

_ oreditors. The average return to creditors on their claims

has amounted in the last four years throughout the coun-

try, as a whole, to a little more than 8 percent. (Table L.)

In these circumstances creditors as business men prefer to

write off their claims rather than spend valuable time in

an apparently fruitless endeavor to salvage something
from the wreck.®

In commenting on general supervision and direction of

bankruptey administration, the Donovan Report pointed out

that there was no agency to study the major problems of ad-

ministration and no uniformity of practice. It was concluded

that “[T]hese and many similar matters in our judgment re-

s1d. at S,
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quire study and the compilation of data on a national scale,

which can be accomplished only by a Federal executive

agency.”

The act undoubtedly contemplated that creditor con-
trol of administration would be so effective as to render
centralized administrative machinery unnecessary. All
that the act provides is that the Attorney Genera shall
annually transmit bankruptcy statistics to Congress and
that the United States Supreme Court shall have power
to make orders for carrying the act into effect. The facts
develoeevd show that this is not enouﬁvh.

(1) With the breakdown of the theory of creditor con-
trol and the great increase in the administrative functions
and responsibilities of the courts, rules have been adopted
in each of the 84 judicial districts regulating procedure:
these rules all differ from cach other and the actual prac-
tice is even more divergent. The United States Supreme
Court, which, during the past 30 years, has adopted 46
general orders regarding bankruptc administration, has
no facilities for inquiring into the details of administra-
tion in the various districts. The Attorney General, who
simply receives statistical information of a Jimited nature
from the clerks of the various courts and transmits it to
Congress, has no supervisory or executive function. The
utter lack of anything approaching uniformity of prac-
tice can not therefore be remedied.

(2) The major problems of administration can not be
studied because there is no agency to study them and no
information available.”

The Report recommended the creation of a federal bank-
ruptey commissioner to license and supervise trustees in the
principal localities; investigate complaints against unlicensed
trustees and abuses in administration; make administrative
rules and supervise and coordinate the system throughout the
country; compile statistics and other data and make studies
and reports, particularly in reference to the enforcement of
criminal and discarge provisions and the jurisdietion and
method of compensation of reféerees; establish bureaus in the
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principal localities for the examination of the transactions
of bankrupts in nominal-asset and no-asset cases. It was sug-
gested by some that the foregoing would result in a separation
of judicial and administrative functions and that the latter
would be centralized in the commissioner. However, the Re-
port concluded that official administration was not en accept-
able approach. ‘

II. THE PROPOSED ADMINISTRATIVE SYSTEM

In order to solve the problems and to make the bankruptcy system
operate more efficiently and fairly, the bill proposes a new system for

4]d, at 28,
TId at 22-23.

: (page 100]
the administration of bankruptcy cases. The bill continues to rely
primarily on private trustees, as under current law, but adds a role
for a Government official to supervise bankruptcy administration, and
to fill the vacuum of lack of creditor participation, where necessary to
.assure fair and efficient administration.

A. UNITED STATES TRUSTEES

The bill creates a system of United States trustees.®® The structure
of the system is modeled on the United States attorney system. The
districts they serve will be the same as those of the United States at-
torney, that is, the Federal judicial districts.*® Like the United States
attorneys, they will have assistants ¢ and clerical employees.* How-
ever, United States trustees will be appointed by the Attorney Gen-
eral for a term of seven years, and will be subject to removal for cause
by the Attorney General.® The difference in appointment and removal
procedure is designed to make the office of the United States trustee
more of a professional and less of a political position.

The pay of the United States trustees will be lower than that of the
United States attorneys. The Attorney General is authorized to fix
their salaries at rates not to exceed the lowest rate of basic pay for
Jevel GS-16, which is approximately $39,600.%

The salaries of Unites States atforneys and assistant United States
attorneys are fixed by the Attorney General.®® The maximum level is
GS-18 ($47,500) with four exceptions. The four exceptions are for the
Southern District of New York, the Northern District of Tllinois
‘gChicago) , the Central District of California (Los Angeles and

range County), and the District of Columbia. The maximum rate
in those four districts is set at the Executive Schedule Level 4 ($50,-
000). These exceptions do not apply for United States trustees. For
those districts with the GS-18 maximum, only 2 United States attor-
neys receive the full $47,500. In 28 districts, United States attorneys
receive $39,600. In the remaining 62 districts, the United States attor-
neys receive salaries between $39,600 and $47,500, based on the size
of the district. Assistant United States attorneys receive a salary fixed
by the Attorney General, not to exceed the GS-18 level. The range of
salaries for the 1600 assistant United States attorneys is from $14,000
to $47,500. Less than 10 receive $47,500. These figures are also based
on the pay raise granted in February, 1977.
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By way of comparison, the Director of Administrative Office of th
T'nited States Courts fizxes the salaries of clerks of district ‘;:rts.:
'll.‘he salaries are pegged to the salaries of the district judges as fol.

ows:

- : gB d

® H R. R200 § 224 (proposed 28 U.8.C. 581-89).
.@ H R, 8200 § 224 l‘?ropoled 28 U.8.C. 581(a)).
‘| rd. (propoeed 28 U.8.C. 582),
4714, (proposed 28 U.8.C. 589),
% Id. (proposed 28 U.9.C. 581),
“ Jd. (proposed 28 U.8.C, 5S7).
& 28 U.B.C. 548 (1870).

28 U.8.C. 804 (a) (B) (1970),
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, Clerks in smsll districts—60% of the salary of a district
judge ($32,700). _
. Thess figures are effective with the pay raise ted to the district
judges in February, 1977. The category into which & particular dis-
trict falls is determined under a formula based on the number of dis-
trict judges in the district, and the case load of the district. .

. There will be one United States trustee for each of the judicial
districts, though the Attorney General is permitted to appoint the
same individusl to serve as United States trustes for more than one
district where the need warrants.* Such an appointment might be
%Fprosriate in adjacent districts where the work of the office of &

nited States trustee is light, and combination of two offices under
one individual would be administratively sound. The concept of the
United States trustee system is to provide decentralized, semiautono-
mous officials to administer the bankruptcy laws. Much « * the testi-
mony during the Subcommittee’s hearings in opposition to the Ad-
ministrator proposed by the Sankruptcy Commission focused on the
notion of a centralized, Washington-based buresucracy that would
be insensitive and unresponsive to local needs. The United States
trustee system was designed to make the administration of the bank-
ruptcy laws responsive to local needs, as is now done by localized and
locally appointed bankruptey judges. _

The United States trustees will be locally based and generally
autonomous, but will be loosely supervised and assisted by the Depart-
ment of Justice.* The bill provides for an Assistant Attorney General,
nominated by the President, and confirmed by the Senate, to assist the
Attorney General in matters related to United States trustees.* It is
expected that the Assistant Attorney General will have only s small
stafl, and will offer general administrative assistance and support
services in individual cases to the United States trustees in each judi-
cial district, where the bulk of the work will be done.* Every effort
has been made, because of the differences in bankruptey administra-
tion in various parts of the country, to decentralize the United States
trustee system, and not to have a Washington-based hierarchy.

The United States trustee is not intended to replace private trustees
in bankruptcy cases, but rather to perform the supervisory and ap-
pointing functions now handled by the bankruptcy judges, and to
monitor trustee performance in more detail than is now practicable.
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The United States trustees will relieve the bankruptey judges of their
current administrative and supervisory role, and will become the prin-
cipal administrative officers of the bankruptey system. Bankruptcy
judges, relieved of administrative responsibilities. will take a more
passive role, consistent with their jndicial responsibilities, which will
serve to eliminate the institutional bias that exists in the bankruptey
system today.

The nrimary function of United States trustees will be to establigh,
maintain, and supervise panels of private trustees to serve in liquida-
tion cases under chapter 7 of the bankruptey code, and to serve as, or
appoint standing trustees to serve as, trustees in individual repay-

THL.R. R200 § 224 (nropossd 28 T.8.C. 581).
WL (pronesed 28 U.8.C. .
e pﬁ2ﬂ0-;2'.lﬂ U.8.C. 586(¢c))

™ H.R. 8200 § 224 (proposed 28 U.5.C. 586(c)).
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ment plan cases under chapter 13 of the code.®* The Attorney General
will prescribe the qualifications for panel membership, which will be
uniform throughout the country.’* The Attorney General will also
prescribe qualifications for standing trustees for chapter 13 cases.™
However, the actusal creation of the panels, the examination of candi-
dates for membership on the panels, and the selection of standing
chapter 13 trustees will be done locally lg United States trustees.
United States trustees will also monitor the performance of panel
members and standing chapter 13 trustees in order to determine
whether they should be continued in or removed from panel member-
ship or office.
B. TRUETEES IN LIQUIDATION CASES

When & liquidation case is commenced under chapter 7, the United
States trustee will immediately designate a member of the panel to
serve as interim trustee in the case.** Between the time the case is filed
and the first meeting 0. creditors, the interim trustee will begin pre-
liminary investigations, and begin to determine whether there are
assets in the estate with which to pay creditors. The interim trustee
will have all the powers of a trustee in a case under chapter 7.5 He is
appointed immediately, rather than after the first meeting of creditors,
as under current law, in order to expedite matters in connection with
the case. His function is similar to that of a receiver under current law,
but his powers and duties are broader.

If none of the members of the panel is willing to serve in a particular
case, the United States trustee will serve as interim trustee.*® This will
most often happen when the schedules of assets and liabilities disclose
that there are unlikely to be any assets in the estate, and when the
only duty of the trustee will be to perform a cursory examination of
the papers and handle whatever routine clerical matters are necessary
to close the estate.

At the first meeting of ereditors, creditors will continue to have
the right to elect a trustee of their own choice to serve in the case,
subject to certain limitations not imposed under current law.*” The
bill permits creditor election of a trustee only in cases in which at
least creditors holding 20 percent in amount of certain scheduled unse-
cured claims request election of a trustee.®® The minimum percentage
request requirement is designed to insure that a trustee is elected only
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in cases in which there is true creditor interest, and to discourage elec-
tion of a trustee by attorneys for creditors, as is so often the practice
under current law. If s significant percentage of creditors does not
wish to elect a trustee, it is unfair to impose the will of a few creditors’
attorneys on the rest of the creditor body.

It will be more difficult under this procedure for s trustee to be
elected unless there is actual creditor interest in the case, In any case
where there are significant assets, there is often creditor interest. The

8 7d. (proposed 28 U.8.C. 588(a), (b)).
& T4 (broposed 25 U8.C. 686(d)).

. ﬁ.’& 8200 § 101 (proposed 11 U.8.C. 701).
wrd

7 J4. (proposed 11 U.K.C. 702).

» 14
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problems under current law occur most often in cases where the return.

to ereditors from the estate promises to be small. Thus, they are unin-
terested, and attorneys can move in to control the case. By'adorting
the 20 percent requirement, the bill discourages attorney control, but
retains the idea of true creditor contrel, because the theory of creditor
control remains valid.

If creditors do request election of a trustee, they are not required
to select candidates froin members of the panel of private trustees, but
may elect any individual that is eligible to serve in the case. Eligibility
consists of only two requirements: ™ that the individual be competent
to serve as trustee, and that he maintain an office in the district in
which the case is pending or in an adjacent district. If the trustee
elected is a corporation, the requirements are similar.

If creditor interest in the case is sufficient to permit election of a
trustee, then the strict supervision aspects of panel membership are
unnecessary, because creditor control will be adequate to supervise
the performance of the trustee. Further, & requisite majority of credi-
tors should not be constrained in choosingreaxeir OWN representative.
Of ci)urse, creditors are not precluded from electing s member of the
Ppanel,

If creditors request an election and then elect a trustee, the appointed
interim trustee is ousted, and the elected trustee takes over the admin-
istration of the case.® If creditors do not elect a trustee, then the
interim trustee, whether a panel member or the United States trustee,
becomes the trustee and serves in that capacity in the case.®t

If a panel member serves in the case, the United States trustee will
be available to give advice in the administration of the case and to
supervise the private trustee’s performance. Instead of bankruptey
judges reviewing schedules and suggesting causes of action to private
trustees, the United States trustee will perform that function. If s
private trustee frequently misses assets and needs to be assisted by the
United States trustee too often, it is likely he would be removed from
the panel for incompetency. Fee applications of private trustees will
be filed with both the court and the United States trustee.® The court
will rule on fees, but the United States trustee will have an opportunity
to object to any excessive fee application. A private trustee will also
ﬁler}gg final account with the United States trustee as well as with the
cou
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The bill changes the fee structure for trustees from current law.
In recognition of inflation since 1952, the last time the fee schedule for
trustees was amended, the bill doubles the bases on which the per-
centage fee schedule is caleculated (the consumer price index has more
than doubled since 1952). It also increases the percentage payable on
the first amount from 10% to 15%.% Thus, a trustee may receive up
to 15% on the first $1,000; up to 6% on the next $2,000, and so on.
However, the discretionary $150 fee is eliminated. Its use today bears
no relationship to the services performed in the cases in which it is

™ H.R. 8200 § 101 (bmng 11 U.8.C, 321).

®Id. (proposed 11 U.B.C. 701(e)).
= Jd. (proposed 11 U.8.C. 702(d)).
@ Id. (pronosed 11 U7,8.C. R30(n). 503(a))
@ Jd. (proposed 11 U.8.C. 704 (8)).
& Id (proposed 11 U.8.C. 326).
(page 104)

awarded. Instead, its use represents the averaging theory of fees,
which is unjustified in a bankruptcy system that is supposed to operate
for the benefit of creditors on a case-by-case basis. The bill also deletes
* the current statutory $10 trustee’s fee from the filing fee, and prohibits

dual fees to an individual that serves both as interim trustee (receiver) .

and trustee®

C. ADMINISTRATION OF REORGANIZATION CASES
Under the proposed reorganization chapter, chapter 11, the appoint-

ments process for both trustees and creditors’ committees are chnnﬁd. .
case, but

The bill does not require a trustee in every reorganization
Jpermits the debtor to remain in possession in some cases.®® The court
will determine, on request of any party in interest, including the United
States trustee, whether a trustee should be appointed in the case to
assume the possession and management of the debtor’s property and
the operation of the debtor’s business. If the court determines that a
trustee should be appointed, it will order the United States trustee to
select the individual to serve as trustee. The United States trustes is
required to consult with parties in interest before he selects a trustee.
His selection is subject to court approval. in order to insure against
bad t:gpoi.ntments. owever, the scope of the court’s review of the
United States trustee’s discretion will be limited. The United States
trustee is permitted to select a person that is not a member of the
panel of private trustees, which exists only to regulate liquidation

trustees.” :
The selection of creditors’ committees will also differ in reorganiza-
tion cases. First, the bill permits more than one committee in reor-
nization cases.®® The supervisory functions of the committees will
diminished, due to the existence of the United States trustee. They
will primerily be negotiating bodies for the classes of creditors that
they represent. As such, it is important that they be refpresentqtlve
of their respective classes, and not chosen by attorneys or creditors
that seek the position of counsel to the committee. The bill provides
that the court appoint the creditors’ committees in reorganization
cases. The court is directed to appoint a representative committee,
and to give due consideration to the holders of the largest claims of
the represented class, or to the members of a functioning creditors com-
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mittee tormed 1n connection with negotiations conducted before the
case was filed.® Court appointment under a statutory requirement
that committees be representative is more likely to assist in success-
ful reorganizations than proxy election, by attorneys, of 2 committee
that may not truly represent the interests of its constituents.

In order to discourage the practices surrounding election of eredi-
tors' committees today and to avoid a serious potential for conflict of
interest, the bill requires that the counsel to the creditors’ committee
cease any representation of creditors in their individual capacities in

- I

® H_R. 8200 § 101 (nroposed 11 U.R.C. 1104).

@ Id. In anddition, {f the truetee relected is & corprrntion, it need not have ap office in
;"5 (jér{l)lcml district in which the ecase is pending. H.R. 8200 § 101 (proposed 11 U.S.C.

- 55. {proposed 11 U.8.C. 1102(a)).
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connection with the case.® Under present practice, the attorney with
the most proxies can usually have himself retained as counse. for a
creditors’ committee. The practice presents an enormous potential for
conflict of interest. If the creditors on a committee split in & vote, the
attorney for a particular creditor on the committee may be required to
represent both the committee’s position and his creditor-client’s post-
tion, which may be directly contrary to the committee’s position. nder
this bill, where more diverse interests may be represented on commit-
tees than under current law, the conflict is more likely to arise. Thus, the
bill requires that an attorney for a creditors’ committee cease represen-
tation of creditors in connection with the case. It does not require the
attorney to cease representation of the creditors in matters unrelated
to the case. It merely sets out a mandatory anti-conflict of interest
rule for each case.

D. ADMINISTRATION OF INDIVIDUAL REPAYMENT PLAN CASES

Zhe problems that have arisen in liquidation and business rehabili-
tation cases under the current law have not arisen in chapter XIII
wage earner plan cases. There, the system of private trustees has worked
relatively well.™ In those districts in which there are standing chapter
XIIT trustees, they are closely supervised by the bankruptey judge.
Serious disputes do not frequently arise in chapter XIII cases, and
thus the institutional bias problems that exist under the other chapters
are not so severs in chapter XIII. Not all districts have standing
chapter XTII trustees, however, because the caseload is very light in
some parts of the country. In those distriets, the lack of close super-
vision over the conduct of chapter XIIT cases and the lack of experience
of the occasional chapter XIII trustee could be improved by transfer
of the functions to a more regular practitioner.

_Thus, for the new chapter 13 individual repayment plan cases, the
bill proposes only slight alteration of the present system. Consistent
with the general separation of administrative and judicial functions
in bankruptcy cases, the prime administrative responsibility for the
conduct of chapter 13 cases is removed from the bankruptcy court and
placed in the United States trustee.

In those districts in which the caseload warrants, the United States
trustee is authorized, subject to the approval of the Attorney General,
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to appoint one or more individuals to serve as standing chapter 13
trustee for the chapter 13 cases in the district, or to designate one or
more assistant United States trustees to perform the duties of the
United States trustee in chapter 13 cases.” If circumstances within
the district warrant, more than one private standing trustee, assist-
ant United States trustee, or a combination of both, may be appointed
or designated. For example, the caseload in the district may be too
heavy for one trustee to handleé, or the geography of the district may
preclude one person from doing an effective job.

The Attorney General will prescribe. by rule, qualifications for
appointment as a private standing chapter 13 trustee. The qualifica-

™ JA. (nroposed 11 U.8.C. 1102 (b)).
T See Hearings, pt. 3, at 1308-1409.
= H.B. 8200 § 221 (proposed 28 U.5.C. 386(b)).
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tions will be uniform nationwide, as they are for membership on the
Ppanels of private trustees in liquidation cases.” The current standing
chapter XIIT trustee system has functioned well without any require-
ment that trustees be attorneys. The bill carries over that practice, and
prohibits the Attorney General from req:'ring that private standing
chapter 13 trustees be attorneys in order to qualify.”™ Within each dis-
trict in which a standing trustee is to be appointed, the United States
trustee will apply the qualifications, and will select the person to serve.
The United States trustee for the district will also supervise the per-
formance of private standing trustees and is empowered to remove a
trustee from office for cause. -

The Attorney General, in consnltation with each United States
trustee that has appointed a standing chapter 13 trustee, will fix the
maximum compensation of the trustee ang the fees to be charged in
chapter 13 cases.” The Attorney General may fix the maximum com-
%nsation at any level up to the level of the maximum salary of a

nited States trustee, which is $39.600, The private standing trustee
will receive his income from fees that he collects in chapter 13 cases
in which he serves. The percentage fee that he will be permitted to
charge will also be fixed by the Attorney General, based on the stand-
ing trustee’s projected office expenses and the maximum salary fixed
by the Attorney General. The percentage fee may not exceed ten per-
cent of the amount paid under plans in cases for which the trustee
serves,™

The bill also provides for the return of certain excess amounts paid
to the private standing chapter 13 trustee to the Treasury."” The stand-
ing trustee will be required to pay in to the Treasury any amount by
which the salarv the standing trustee receives exceeds five percent of
the amount paid under plans in cases in which he serves. In addition,
if the amount collected by the private standing chapter 13 trustee in
the cases in which he serves exceeds the sum of his actual salary (as
adjusted by the five percent rule) plus his necessary office expenses,
then the excess is paid bv the standing trustee to the Treasury. These
situations would most likely occur in districts in which the standing
trustee served in more cases with greater payments to creditors than
anticipated at the beginning of the year when the budget was pre-
pared and the fee fixed.
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The functions and duties of the standing chapter 13 trustee will be
similar to those he performs under current chapter XIII, including
the duty to provide non-legal advice to debtors in the execution of their
repayment plans. In cases in which a standing trustee does not serve,
the United States trustee will perform this advisory duty.™

Finally, creditors are given the opportunity in chapter 13 cases to
elect a trustee.” This is a departure from current Jaw that is justified
by the different kind of debtors that will be permitted to use chapter
13. The eligibility requirements for the chapter are expanded to cover
small businesses that are sole proprietorships.® The election of &

LEGISLATIVE HISTORY ‘
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Eig. (proposed 28 U.8.C. 586(¢)).
- g’.'n. 8200 § 101 (propowed 11 U.8.C. 1302).
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trustee is subject to the same 20 percent request requirement that
applies in liquidations cases. :

This system will allow the retention of the private standing chap-
ter XIII trustees that have performed as well under current law. The
Attorney General will be able to utilize the private sector to provide
personalized efficient service and to keep subordinate employees of
the standing trustee off the public payroll. The fee system is de-
signed to encourage the standing trustees to keep costs low at the
risk of reduced compensation. Finally, any excess collected will be
paid into the Treasury to offset the cost of the U.S. Trustee system.

E. ALTERNATE ADMINISTRATIVE BYSTEMS .

During the court of deliberations on the revision of the bankruptcy
system, proposals were made that would transfer the administrative
functions of bankruptey judges to the clerks of court. These proposals
were considered and rejected. A major facet of administration of
bankruptcy cases is the appointment and supervision of trustees. Su-
pervision involves seeing that the trustee and his a. .orney diligently
pursue the collection of assets. It is unlikely that clerks of court are
qualified to advise trustees concerning legal issues involved in fraud,
preference, and other actions against third parties. More important,
however, is the fact that under the proposed jurisdiction of the bank-
ruptcy courts, suits involving controversies arising out of bankruptcy
cases will be filed in the bankruptcy court. Designating the clerk as
the supervisor of trustees will place him on a treadmill of conflict,
because he will be directing trustees to file suit against third parties
in his own court. It was these Kinds of considerations that led to the
recommendation for the creation of the United States trustee system
disassociated from the court. The United States trustee systemn will
remove from the bankruptcy court any taint of involvement in the
litigation instituted by trustees in the bankruptey court.

III. Tre EfFecTs OF THE Prorosep Sysrem

These changes in the present bankruptcy administrative system
will accomplish the separation of judicial and administrative func-
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tions currently performed by the bankrupicy judges. The judges will
become passive arbiters of disputes that arise in bankruptey cases. The
United States trustees will assume the bankruptey judges’ current
supervisory roles over the conduct of bankrnptey cases and over indi-
viduals serving in the bankruptcy svstem. More responsibility for the
administration of cases will be shifted to the trustees that serve in
cases, whether they are private members of the panel or the United
States trustee. Another change 1px'opossed by the bill facilitates the
chift of responsibility, and the placement of the bankruptey judge in
the dispute-deciding role. .

The trustee in each case will be responsible for the administration
of the case. The bill gives him adequate powers to accomplish what
must be done, and relieves him of the necessity for applying to the
court and receiving court approval for every action he proposes to
take. The bill introduces the concept that the trustees may take any

_[page 108]
action necessary to the administration of the case if he first notifies
those parties in interest to whom notice would be appropriate under
the particular circumstances (in some instances, only notice to the
United States trustee will suffice; in others, emergencies, for example,
after-the-fact notice may suffice), and provide an opportunity for a
party in interest to object. .

If an objection to the proposed action is not made, then the trustee
m:ly proceed with the same authority as if he had obtained a court
order suthorizing the action. If an objection is made, the court will
hear the dispute generated by the trustee’s proposed action and the

objection to it, and make the appropriate orders, either authorizing or

prohibiting the trustee’s proposed action. The United States trustee
will exercise his supervisory role in part by consulting with trustees in
advance of proposed action, and by raising an objection to the pro-
posed action with the court when the action would be improper.

This concept, embodied in the phrase “after notice and a hearing”*
will free the judge from ruling on the many undisputed administra-
tive decisions that must be made in a case, and will involve the judge
only when there is an actual dispute to be resolved. It should eliminate
the need for continual requests for instructions by the trustee, and
should significantly rved.ncﬁ:1 if not eliminate, the amount of ex parte
contacts currently required between the bankruptey judge and the
trustee. In sum, the bankruptcy judge will be se arated from the
administration of the case, and his duties will be so ely judicial.

The administrative system proposed in the bill also solves the other
problems plaguing the current nkruptey system. The imposition
of the 20 percent request requirement for the election of a trustee in a
liquidation case will significantly reduce use of the bankruptey system
for the benefit of those operating it, by eliminating the elections of
trustees that occur t,odai without any significant creditor interest.

For those cases in which creditors do not elect & trustee, the creation
of the United States trustees to establish panels of private trustees,
subject to qualifications prescribed by the Attorney General, will reg-
ularize the appointments process. It will insure a minimum standard
of competence for those serving as trustees in bankruptey liguidation
cases. It will eliminate the cronyism that exists in many parts of the
country in the appointment of trustees by bankruptey judges. and the
uncomfortably close relationship that exists between the judges and
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“their”trustees. Finally, it will eliminate the appearance of partiality
on the part of the bankruptcy judge that exists today whenever the
trustee comes before his appointing judge for a hearing or a ruling,
These last two factors will go far toward reducing the appearance of
the bankruptey system as run by & “bankruptcey ring”. :

"The change in the fee structure for liquidation cases will discourage
individuals from administering a liquidation case solely for the pur-
pose of obtaining a fee as trustee. Trustees will be required to recover
assets for the benefit of creditors before they may be paid. They will
no longer have the incentive to deprive the debtor of small assets
solely to pay their own fee, but instead will be required to search for
significant assets from which creditors may recover a portion of their

" Id. (proposed 11 U.8.C. 102(1)).

[page 109] _
debts. The eliminstion of the $150 discretionary fee also restores the
incentive to private trustees to search out all assets, and not to cease
when just enough are found to pai' the t 1stee’s fee. This, too, will
cause the system to operate more for the benefit of creditors rather
than for the benefit of the administrators,

In those cases in which there are inadequate assets to ay & private
trustee to serve, the ganel members will be able to decline to serve.
The authority given by the bill to the United States trustee to serve
in those cases will permit an expeditious closing of no-asset bank-
Tuptcy cases, while making available the machinery of the bank-
ruptey laws to protect creditors, by having an individual available to
Pursue assets that might otherwise go undetected.

IV. PracemeNT oF TaE OrFIce or UNTTED STATES TRUSTEE

The nature of the duties of the United States trustees makes them
the sdministrative officers of the bankruptcey system. They will not
concern themselves with the processing of disputes in bankruptcy cases
through the courts, and will not become involved in the administration
of the courts. Those functions will continue to reside in the Adminis-
trative Office of the United States Courts. The United States trustees
will, however, be responsible for the day-to-day operations of the
bankruptcy system. They will supervise trustees, assist them in the
performance of their duties, oversee their actions, and see to it that
the bankruptcy laws are properly executed, They will concern them-
selves with the administrative aspects of bankruptey cases, and not
with the judicial aspects. They will serve as enforcers of the bank-
Tuptcy laws by bringing proceedings in the bankruptcy courts in par-
ticular cases in which & particular action taken or proposed to be
taken deviates from the standards established by the proposed bank-
Tuptey code. In this sense, they operate much as the Securities and
Exchange Commission operates under current chapter X of the Bank-
ruptecy Act, protecting the public interest and ensuring that bank-
runtcy cases are conducted according to the law. .

United States trustees will also carry out the bankruptey laws in
their duties relative to panels of private trustees. They will be the of-
ficers responsible for putting into effect the system of panels, and for
carrying out the rules and regulations prescribed by the Attorney Gen-
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eral governing qualification for panel membership. They will be re-
sponsible for determining the needs of the chapter 13 system. and
whether a particular judicial Aistrict is best served by a private stand-
ing trustee or by an assistant United States trustee. They will enforce
the qualifications prescribed by the Attorney General for service as a
chapter 13 trustee. and will supervise the performance of chapter 13
trustees. They will consult with the Attorney General to fix the fees
that a private standing chapter 13 trustee may charge, and the salary.
that the private trustee may receive.

The United States trustee will also serve as trustee in some no-asset
liquidation cases, and in chapter 13 cases in certain districts in which
a private standing chapter 13 trustee is not appointed. His duties in

connection with these cases will be limited in scope, but again will
generally administrative in nature. He will be responsible for the con-

{page 110]

duct of the liquidation cases, to the extent that anything more than
pager {,roces'mg occurs in them, and will act as the disbursing agent
and debtor’s adviser in chapter 13 cases. He will not be policing the
official participants in the bankruptcy sﬁstem as he will when private
trustees are serving, but nevertheless he will be administering the
cases in which he serves as trustee. . .
The United States trustee will conduct investigations in appropri~
ate circumstances to ensure that articipants in bankruptc{ncases are
not avoiding the requirements of the bankruﬁtcy codet® In liquida-
tion cases in which he serves as trustee, he will investigate the affairs
of the debtor to determine whether assets or causes of action exist that
he should pursue.®® In cases in which a private trustee serves, the
. United States trustee is permitted to examine the debtor at the first

. BANKRUPTCY REFORM ACT OF 1978

meeting of creditors,* and is permitted to conduct his own investi-
gation into the existence of facts that should spur the private trustee
To action. Such periodic examinations will be necessary for the United
States trustee to exercise effective supervision and make an effective:
ovaluation of the performance of the rivate trustees yn the panel. The
United States trustee is also given a netion currently performed by
United States attorneys—that of investigating allegations of facts
that would lead to a denial of the discharge of the debtor.** In this way,
too, the United States trustee will be policing the bankruptcy system
and its participants.

The sum of all of these duties suggests strongly that the United
States trustees will be the executives of the bankruptcy network. Their
functions are unrelated to and divorced from the bankruptcy courts.
The United States trustees will not be serving the bankruptcy courts:
as assistants or as arms of the court, The functions described above
are not a part of the courts’ duties in bankruptcy cases under the pro-
posed law, The courts’ duties relate solely to resolving dis?uhes that
arise in bankruptcy cases. Instead, the United States trustees’ responsi-
bilities will be to operate the bankruptcy gystem and to executive the
bankruptcy laws. As such, the United States trustee is created in the
Executive Department, as an Executive Branch officer, and is not
placed in the udicial Branch.

The position of the United States trustees vis-a-vis the bankruptey
courts may be compared with the comparable position of a prosecutor.
The prosecutor appears in every criminel case before a particular court.
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Nevertheless, the prosecutor is not an assistant to the court, but has
an independent executive duty to pursue. Likewise, the United States.
trustee will be responsible for certain administrative, or executive du-
ties, and will not be serving as an arm of the court or as a service agency
for the courts, That he will frequently a pesar in the same bankruptcy
court does not detract from his independent obligution to execute and
enforce the bankruptey laws.

proposed 11 U.8.C, 12'{(0:) ).

= fee, e.p., H.R. 8200 § 101 (
8 gr‘m

= /d. (proposed 11 T1.8.C

& 14, (proposed 11 U.8.C. 342).

"Camcpnre H.R. 8200 §101 (propoved 11 U.8.C. 727(¢)) with Bankruptey Act § 144,
11 TL8.C. 32(d) (18970). It s pot clear that United States attorners have the Ume or
intereat necessarv to pursue there matters, Transfer of the function to the United States
trustees will make the enforcement of the discharge provision more effective, becauss the
United Rtates trustees wil]l be exclosively concerned with bankruptey matters and not
dintracted by other duties. :

[page 111]

The decision to place the United States trustee system in the Depart-
ment of Justice was reached as a result of thorough deliberations.
Other alternatives were examined. The Committee considered two dif-
ferent & ions for placing United States trustees in the Judicial
Branch, One would have placed the appointment and supervision of
United States trustees un&r the Administrative Office of the United
States Courts, The other would have placed appointment and super-
vision for each United States trustee under the ruptcy court for
the district in which the United States trustee serves, 'roponents of
both proposals argued that bankruptey is inherently a judicial activity
that the United gltates trustees were performing primarily judiciaj
functions, and that the United States trustees were assistants to the
bankruptcy courts in bankruptcy cases. In sum, placement in the
Ezxecutive Branch violated the doctrine of separation of powers. More-
over, placement in the Executive Branch, specifically, in the Depart-
ment of Justice, created a got,ential conflict of interest in those bank-
ruptcy cases in which the Government was a creditor, The Committes
adopted neither suggestion. The nature of the work of the United
States trustees makes their placement in the Executive Branch more
appropriate. The nature of “ankruptcy does not require or favor their
placement in the Judicial Branch. Moreover, serious administrative
problems arise under either of the pro alternatives.

Chief Justice Earl Warren suggested in an address to the National
Conference of Referees in Bankruptey in 1962 that nothing in the
Constitution required that bankruptcy be administered in the courts,
and that Congress might repeal the Bankruptcy Act and transfer
the handling of bankrugtcy cases to the Executive Branch at any
time.** Though many Llel icial disputes do arise in bankruptcy cases,
and legal rights must be determined, much of bankruptey consists of
routine administration of cases, processing of information, and li-
quidation and distribution of assets without any dispute.®” The judicial
nature of bankruptey derives from disputes that arise and that must
be settled.® In current practice, however, disputes seldom arise in the
vast majority of bankruptey cases. The development of a consumer
credit economy and the consequent rise in the number of consumer
bankruptcies has decreased the number of actual litigable disputes
per bankruptcy case from the time when bankruptey cases were pri-
marily business cases with distributable assets.® To the extent that
disputes do not arise in particular bankruptey cases, there is no need
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to invoke the judicial machinery established by the bill, nor is there
anv need to consider bankruptcy an inherently judicial process,

The Brookings Institute, in its study of the bankruptcy system,
and the Commission on the Bankruptcy Laws both proposed that the
bnlk of the work in bankruntcy ¢ases be handled by Executive Branch
administrative agencies.® They provided for court involvement only
on appeal from an agency determination. Though this bill does not go

™ Address Delivered by the Honorable Earl Warrew, Chisf Justice of the United Biates,
3T REF. J. 8 11043,

“;’75:3‘0 gemerolly D, STANLEY & M. GinTB, Bawkeorrey: Prosped, Paockas, Reroay

= o Minnion Repoxe, pt. 1, at 83-88,
®Jd.; Hearings, pt. 1. at 537

D RTAWLEY & M. GIRTR, swprs note 82, at 196-218; COMMINSION REPORY, Pt I, at
108-156. -
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so far in placing bankruptcy cases in the Executive Branch, those
studies are indicative of the possibility of placement of bankruptcy in
the Executive Branch,

Appointment and supervision by the Administrative Office of the
United States Courts would create for that office functions not pre-
viously assumed by it in any analogous context, Currently, the Admin-
istrative Office acts as an administrative service organization for the
court system,” It does not become involved in the administration
of individual cases or in the supervision of court officials in their
decision-making in individual cases Its administrative functions
relate only to the court system as a whole. It provides equipment,
furniture, courtroom facilities, and stationery and other supplies
to the courts. It maintains statistics on court operation, and monitors
the efficiency with which cases are processed through the court sys-
tem. It develops case management techniques that assist courts in the
;j_rocessing of cases. The Administrative Office also operates the

udicial Survivors’ Annuity Fund. None of these duties relate to the
decisions made in individual cases that come before the courts.

The Administrative Office does not take part in appointment of an
court personnel that become involved in decision-making in individ-
ual cases. Magistrates, bankruptey judges, special masters, court
clerks. and other personnel are all appointed by the courts that they
serve.”* The Administrative Office has limited salary fixing responsi-
bility for certain lower level judicial personnel, such as clerks and
deputy clerks of court, secretaries, librarians, messengers, and bail-
iffs.”* It does not, however, take any part in the supervision of any
of these employecs, which is left entirely to the appointing courts.

Granting the Administrative Office appointment or supervisory
power with respect to the United States trustees would be a significant
departure from the traditional role of Judicial Branch agencies, The
Administrative Office has been an invisible hand to litigants in the
Federal courts. Appointment or supervision of United States trustees
by the Administrative Office would radically alter that posture and
make it an active participant in bankruptey litigation. It is a wholly
inappropriate role for a body that is respensible ultimately only to
the Chief Justice and the Judicial Conference. Moreover, it would
place the responsibility for execution of the bankruptcy laws in the
wrong Branch of the Government.
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Finally, there is some constitutional doubt whether the Admin-
istrative Office could, consistent with the Appointments Clause of the
Constitution,” appoint United States trustees, who are inferior offi-
cers of the United States.

" Ree 28 U.8.C. 604 -(1970).
(1:1208) U.B.C. 631, 671, 711-878 (1870) ; Fep. R. Crv. P. 563; sec. 34a, 11 U.EC 2

=28 U8,C. 604 (a) (5) (19570).

™ Bee 28 U.8.C. 601, 604 (a) (1970).

% U.8. CoNgT. art., IL 2. .

® Bee Buckley v, Valeo, 424 U.5. 1 [96 S.Ct. 612, 46 L.Ed.2d 659.] (1974) (Federal Election
Commigsioners “at the very least” are inferior Officers of the United States, relying on
the fact that they are authorized to bring civil sults to enforce the elections laws, that
they are appolnted for a statutory term, and are not subject to the contro] or direction
of any other executive, Judiclal, or legislative authority): Myers v. United States, N2
U.B. 52 [47 S.Ct, 21, 71 L.Ed, 160.] (1962) (Postmaster first clasa i an inferior officer of
the United States); Matter of Hennen, 38 U.S. (13 Pet.) 230 [10 L.Ed. 138.] (1839) (Clerk
of a District Court {s an inferior officer of the United States),

[page 113)

Appointment and supervision by the individual bankruptcy courts
that the United States trustees serve would generate other problems.
The primary purpose behind the creation of the office of United
States trustee is to remove the bankruptcy courts from the administra-
tion of bankruptcy cases. If the United States trustee were created as
an assistant to the bankruptey judge, then the current system would be
resurrected and the reforms proposed by the bill would be eviscerated,

A relationship between the bankruptey court and the United States
trustee based on the appointment and supervision of the latter by the
former is indistinguishable from the current system, under which the .
district courts, vested with jurisdiction over bankruptcy cases, ap-
point referees as administrative officers to handle the administration
of bankruptcy cases. Originally, the referees were created to handle
administrative functions in bankruptcy cases. The transfer to them
of judicial functions occurred over the years.*” The same would be
likely to happen if the United States trustee served under the bank- .
ruptcy court.

The creation of new bankruptcy courts and of United States trustess
is designed to remove the improcfer appearance created when the ap-
pointing judge (the district judge, under current law) reviews the
orders of his appointee (the referes), and to eliminate the present
awkward relationship between bankruptcy judges and private trustees,
whom they appoint, which has generated great disrespect for the bank-
ruptcy system. Appointment and supervision of United States trustees
by the proposed bankru tcy judges would combine both of those
problems, which this legislation is attempting to solve, under the same
officials. The problems would be magnified rather than diminished.

Though appointment by the bankruptcy courts would not result in
-constitutional questions under the Appointments Clause, supervision
of United States trustees by the courts would generste other con-
stitutional doubts, The bankruptcy courts, under the proposal to have
them appoint and supervise United States trustees, would also fix
their salaries, supervise their activities, consult with them in determin-
ing whether to have private standing trustees appointed for chapter
13 cases, and would fix the salaries of those rivate standing chapter
13 trustees. The Supreme Court, as early as 1292, enunciated the prin-
ciple that constitutional courts may not be invested with administra-
tive functions.* They may only decide cases or controversies, While
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bankruptey courts today fix fees for trustees in individual cases, those
determinations are made within the context of a case or controversy——
the liquidation and distribution of a bankrupt estate. The contro-
versy that exists in each such case is the tension between the trustee’s
request for a fee and the creditors’ claim to the assets of the estate.
Under the proposed system, the court would be fixing salaries, payable
from the United States Treasury, for inferior officers of the United
States, a power that no court has exercised before, and would supervise
the performance of their duties in general, which is wholly unrelated
to any particular case or controversy. Thus, the true separation of
powers argument leads to the conclusion that the United States trustee,

¥ Hearings, pt. 1, at 5A7-38,
® United States v. Ferrelra, 8 U.§. (13 How.) 40 [14 L.Ed. 42] (1882); Hayburn's Case,
3 U.B. (2 Dall) 409 (22 L.Ed. 738.] (1792).
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vested under the bill with the powers and duties necessary for the
successful operation of the proposed bankruptey system, should be
placed in the Branch of the Government that executes the laws, and'
should be subject to the supervision of the Executive Branch as well.

Returning to the analogy with prosecutors, it cannot seriously be
contendeduﬁxa,t & system under which prosecutors are placed under
the supervision of the courts before whom they apf)ea.r would give
defendants an opportunity for a fair trial. Similar ¥, placement of
the United States trustees under the supervision of the courts in
which they must litigate will create an unwarranted and indefensible
bias in favor of United States trustees and against adverse parties.
The bias is not likely to differ when the United States trustes is serv-
ing as trustee in a particular case or is objecting to the proposed action
of a private trustee.

In those cases in which the United States trustee serves as trustee,
appointment of the United States trustee as s salaried official by
the bankruptcy court can be compared with referees under current
law serving as trustees in bankruptcy cases. Given their posture in the
Judicial Branch, appointed and supervised by the reviewing court,”
bankruptcy litigants would justifiably object to such an arrangement.
The proposal considered and defeated overwhelmingly by the Com-
mittee is not different. It would create a severe conflict of interest and
an institutional bias worse than that which exists under the current
administrative system. The problem would grow, as over the vears,
more and more judicial functions are transferred from the bank-
ruptey judges to the United States trustees. The likelihood of transfer
of functions is not imagined. It is real. The accretion in power of the
referees and magistrates in past years highlights the forees that are
at work in the judicial system,

The proponents of the judicial United States trustee system have
argued that placement in the Executive Branch will create & conflict
in interest in those cases in which the United States is a creditor. There

are two answers to that proposition. First, any conflict is theoretical,
not real. The conflict will only arise in those cases in which the United
States trustee is serving as trustee, and thus represents an interest

Potentially adverse to the interest of the United States as a creditor.

6075 APP I PAGE 27
(1/87)




A-1.1.28

LEGISLATIVE HISTORY
P.L. 95-598
However, the United States trustee will be serving only in cases in
which there are no assets available for distribution. It is in those cases
that there is seldom if ever anyv litigation over creditors’ claims. be-
cause the determination of creditors’ claims that will not be paid in
any event is pointless.

Second, other administrative structures give rise to similar or worse
theoretical conflicts of interest that have been prevented through care-
ful separation of the potentially conflicting agencies. For example,
the conflict potential between a county prosecutor and the public
defender for the same county, both under the supervision of the
executive department of the county, prevents a severe danger of un-
fairness. However, cognizant of the problems that might arise, officials
have been able. by rule or regulation, to separate control of the agen-
cies in the conduct of individual cases. Similarly, the Department of

® Bankruptcy Act § 34a 11 C.8.C. 62(n) (1070).

[page 115]

Justice will be able tc;egrescribe & means by which United States
trustees are not supervised in particular cases by the officer responsible
for collecting claims of the United States.

In conclusion, placement of the appointment and supervisory powers
over the United States trustees will lead to a fairer, more equitable
and more effective system. It solves the problems plaguing cur-
rent bankruptcy system without substituting equally damaging prob-
lems. It provides the %pport.unity for national coordination of the
activities of the United States trustees, Placement of the United States
trustees themselves in the Executive Branch is more consistent with
their functions, powers, and duties. It is the soundest approach to
the management of the bankruptcy system, because it renders the
separation of administrative and judicial functions complete, and
alaces the administrative duties in bankruptcy in the Branch of

overnment most capable of executing the laws.
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STATEMENTS BY LEGISLATIVE LEADERS

STATEMENT BY THE HON. DON EDWARDS, CHAIRMAN OF
THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL
RIGHTS OF THE HOUSE COMMITTEE ON THE JUDICIARY,
UPON INTRODUCING THE HOUSE AMENDMENT TO THE
SENATE AMENDMENT TO H.R. 8200.

September 28, 1978, 124 Congressional Record H 11089

Mr. Speaker, the amendment that 1 am offering today is the cul-
mination of over 8 years’ work by a congressional commission, two
congressional committees, and numerous outside groups. The amend-
ment accomplishes the substantial reform of the bankruptcy laws
for the first time in 40 years. It is a major effort, one that every-
one involved can be proud of,

This bill passed the House last February 1, and passed the Sen-
ate with an amend.aent on September 7, just 3 weeks ago. In those
3 weeks, my distinguished colleague from Virginia, CALDWELL BUT-
LER, and I have worked closely with the Senate managers of the
bill, and we have reached an agreement on the resolution of the
differences between the two bills. The agreement was reached after
a public meeting this week, in which the final major issues were re-
solved. This amendment that I am offering is the substance of that
agreement.

The amendment retains many of the important reforms included
in the original House bill, yet adopts many of the fine and construc-
tive changes made by the Senate. In summary, the amendment re-
tains a strong independent bankruptcy court to -handle the large
number of bankruptcies filed every year. The amendment does not
contain the article III court proposal in the origina! House bill, but
the court that is estublished is one that everyone can live with very
happily. It provides for Presidential appointment and 14-year terms
for the new judges, beginning in 1984.

The U.S. trustee system contained in the House bill but not in the
Senate amendment was scaled down to a pilot program that will ex-
pire in 1984, During that time, we will have time to see how it
operates, before creating a nationwide program. In the nonpilot
areas of the country, the administrative system for bankruptcies
contained in the Senate bill was adopted.
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Section 1331 of the House bill and Senate amendment is deleted
in the House amendment.

As previously noted, provisions in the House bill pertaining to the
U. S. Trustee have been moved to chapter 15 with the section num-
bers in chapter 15 keyed to corresponding sections in chapters 1, 3,
5,7, 11, and 13 of title 11.

Title II of the House amendment establishes a new bankruptcy
court, a pilot program of U. S. trustees, and contains other amend-
ments to title 28 of the United States Code concerning bankruptcy
administration. The provisions of title II of the House amend-
ment are much less complicated than those in title I and therefore a
less extensive description is necessary.

Section 201 of the House amendment creates in each judicial dis-
trict a bankruptcy court that is an adjunct to the circuit court of ap-
peals for the district. The amendment does not specify the number of
judges to sit on the bankruptcy court, but instead the determina-
tion is to be made by Congress after a study during a 5-year transi-
tion period between the present system and a new court. Bank-
ruptcy judges on the new court will be appointed by the President
with the advice and consent of the Senate, as are all other Federal
judges. Bankruptcy judges will serve for a term of 14 years and re-
ceive a salary of $50,000 per year. Removal of a bankruptcy judge
during a term may be done only for incompetency, misconduct,
neglect of duty, or physical or mental disability.

In order to remove a bankruptcy judge a majority of all the
judges of the circuit council of the circuit in which the bankruptcy
judge serves must concur. The bankruptcy judge must be given
a specification of the charges supporting removal and afforded-an
opportunity to be heard with respect to the charges. The director of
the administrative office of the U. S. courts is authorized to trans-
mit any information in his knowledge supporting removal of a bank-
ruptcy judge to the chief judge of the circuit in which the bank-
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ruptey judge serves. Bankruptcy judges are entitled to substantially
increased retirement benefits, Under section 212 of the House
amendment at age 65 after 14 years of service at 80 percent of salary
for which they contribute 5 percent of their salary per year.

_An appeal from a decision of a bankruptcy court will be taken to the
district court of the district within which the bankruptcy court is
located, unless the circuit council of the circuit in which the bank-
ruplicy court is located orders appeals to be taken to a panel of bank-
ruptcy judges comprised of three bankruptcy judges, or both parties
by agreement agree to proceed directly to the circuit court of ap-
peals of the circuit in which the bankruptey court is located. The
subject of appeals is dealt with in sections 201, 236, 237, 238, 240, and
241 of title IT of the House amendment which in turn create provi-
sions in sections 163, 1293, 1294, 1334, 1408, and 1482 of title 28 im-
plementing the previously described system of appeals.

Section 224 of title II of the House amendment creates chapter 39
of title 28 relating to a pilot program for U. §. trustees in the Depart-
ment of Justice. The House amendment establishes a 5-year trial
pilot program of U. S. trustees to be supervised by an assistant at-
torney general in the Department of Justice. Ten pilot programs are
established in various geographical areas of the country covering
14 judicial districts. During the 5-year transition period the admin-
istrative office of U. . courts will compare bankruptcy case adminis-
tration under the U. §. trustee system with administration by the
court and the administrative office. At the end of the 5-year transi-
tion period Congress will decide whether to fully implement the Sys-
temn of U, 8. trustees or to terminate the pilot program.

Under present law bankruptcy judges are required to both resolve
disputes and supervise the administration of bankruptcy cases. The
main purpose of the U. 8. trustee is to remove administrative duties
from the bankruptcy judge leaving the bankruptcy judge free to re-
solve disputes untainted by knowledge of matters unnecessary to a
judicial determination. The U. 8. trustee is responsible for supervis.
ing panels of private trustees in the district or districts covered by
the pilot program. The U. S. trustee, rather than the court, in a pilot
district will appoint trustees, supervise administration of bankruptcy
cases, and exercise any other function prescribed by the Attorney
General, such as presiding at first meetings of creditors, related to
bankruptcy administration. In addition, in no-asset cases where
private trustees may be unwilling to serve or in chapter 13 cases un-
der title 11 where no standing trustee may be willing to serve the
U. 8. trustee is required to serve as a trustee or standing trustee
in the case.

Section 224 of title II creates nine sections in chapter 39 of title
28 providing the details of the U, 8. trustee system. During the
‘pilot period the Attorney General must appoint a U. 8. trustee for
each of the 10-pilot programs covering 14 judicial districts. The
U. 8. trustee is appointed for a term of 7 years, though if the pilot is
terminated after 5 years, his appointment would also terminate.
The U. 8. trustee is subject to removal for cause by the Attorney
General. The maximum annual compensation for a U, S, trustee may
not exceed the lowest annual rate of basic pay in GS-16 which is
currently $39,500. The U. 8. trustee system is patterned after the
U. 8. attorney system regarding civil service benefits.

Section 233 of title II of the House amendment creates a new chap-
ter 50 of title 28 relating to administrative personnel of the bank-
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BANKRUPTCY REFORM ACT OF 1978

P.L. 95-508
STATEMENT BY THE HON. DENNIS DeCONCIN], CHAIRMAN OF .
THE SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL

MACHINERY OF THE SENATE COMMITTEE ON THE JUDI-
ARY, UPON INTRODUCING THE SENATE AMENDMENT TO
THE HOUSE AMENDMENT TO H.R. 8200.

October 6, 1978, 124 Congressional Record S17406
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trative office of the U. S. courts is authorized to transmit any in-
formation in his knowledge supporting removal of a bankruptcy judge
to the chief judge of the circuit in which the bankruptcy judge serves.
Bankruptcy judges are entitled to substantially increased retirement
benefits. Under section 212 of the House amendment at age 65 after
14 years of service at 80 percent of salary for which they contribute
5 percent of their salary per year.

An appeal from a decision of a bankruptcy court will be taken to
the district court of the district within which the bankruptcy court is
located, unless the circuit council of the circuit in which the bank-
ruptcy court is located orders appeals to be taken to a panel of bank-
ruptcy judges comprised of three bankruptcy judges, or both parties
by agreement agree to proceed directly to the circuit court of appeals
of the circuit in which the bankruptcy court is located. The subject
of appeals is dealt with in sections 201, 236, 237, 238, 240, and 241 of
title II of the House amendment which in turn create provisions in
sections 163, 1293, 1294, 1334, 1408, and 1482 of title 28 implement-
ing the previously described system of appeals.

Section 224 of title II of the House amendment creates chapter 39
of title 28 relating to a pilot program for U. 8. trustees in the Depart-
ment of Justice. The House amendment establishes a 5-year trial
pilot program of U. S. trustees to be supervised by an assistant at.
torney general in the Department of Justice. Ten pilot programs are
established in various geographical areas of the country covering 14
judicial districts. During the 3-year transition period the adminis-
trative office of U. S, courts will compare bankruptcy case adminis-
tration under the U. 8. trustee system with administration by the
court and the administrative office. At the end of the 5-year transi-
tion period Congress will decide whether to fully implement the sys-
tem of U. 8. trustees or to terminate the pilot program.

Under present law bankruptcy judges are required to both resolve
disputes and supervise the administration of bankruptcy cases. The
main purpose of the U. 8. trustee is to remove administrative duties
from the bankruptcy judge leaving the bankruptcy judge free to re-
solve disputes untainted by knowledge of matters unnecessary to a
judicial determination. The U. S. trustee is responsible for super-.
vising panels of private trustees in the district or districts covered by
the pilot program. The U, S$. trustee, rather than the court, in a pilot
district will appoint trustees, supervise administration of bankruptcy
cases, and exercise any other function prescribed by the Attorney
General, such as presiding at first meetings of creditors, related to
bankruptcy administration. In addition, in no-asset cases where
private trustees may be unwilling to serve or in chapter 13 cases un-
der title 11 where no standing trustee may be willing to serve the
U. 8. trustee is required to serve as a trustee or standing trustee in
the case.

Section 224 of title II creates nine sections in chapter 39 of title
28 providing the details of the U. 8. trustee system. During the
pilot period the Attorney General must appoint a U. S. trustee for
each of the 10-pilot programs covering 14 judicial districts. The U.S.
trustee is appointed for a term of 7 years, though if the pilot is ter-
minated after 5 years, his appointment would also terminate. The
U. S. trustee is subject to removal for cause by the Attorney General.
The maximum annual compensation for a U. S. trustee may not ex-
ceed the lowest annual rate of basic pay in GS-16 which is currently
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BANKRUPTCY REFORM ACT OF 1978
P.L. 95-598

$39,500. The U. S. trustee system is patterned after the U. S. at-
torney system regarding civil service benefits.

Section 233 of title IT of the House amendment creates a new chap-
ter 50 of title 28 relating to administrative personnel of the bank-
ruptcy courts, Section 771(a) provides for a clerk of the Bankruptcy
Court to be appointed based on need. The need for separate Clerks
of the Bankruptcy Courts clearly exists at the present time in all
judicial districts. Further, Congress has recently addressed the is-
sue and voted unanimously in both bodies of the Congress that sepa-
rate Clerks of the Bankruptcy Court offices should exist for each
Bankruptcy Court. It is further the intent of Congress that this
should continue. Where the bankruptey court is a single bankruptcy
judge serving in more than one judicial distriet, only one Clerk of the
Bankruptcy Court may be appointed for all Districts served by that
Bankruptcy Judge. In addition the bankruptcy judges may appoint
necessary other employees, including law clerks and secretaries, sub-
ject to any limitation on the aggregate salaries of the employees im-
posed by law. Provision is made in the House amendment for bank-
ruptcy court proceedings to be recorded by court reporters or elec-
tronic sound recording means or by an employee of the bankruptcy
court. Electronic sound recorders means should be the rule. It pro-
duces an adequate record and is substantially more economical than
a court report or court employee, If the parties agree to bear the
cost of a court reporter, it should be permitted. The bill assures simi-
lar treatment by the administrative office of the U. S. courts concern-
ing administrative personnel in bankruptcy courts and personnel
serving in the U. S. district courts. The Administrative Office should
make a_study during the transition period regarding the feasibility of
the consolidation of the clerk’s offices of the Bankruptcy and Dis-
trict Courts. With the addition of the Bankruptcy Judges to the
Judicial Conference the Judicial Conference should be better able
to evaluate the recommendations contained in such study.

Section 241 of title II establishes a new chapter 90 of title 28 en-
titled Court of Appeals in hankruptcy courts. This chapter specifies
the jurisdiction and venue in bankruptcy cases and specifies various
powers of the bankruptcy courts. The chapter grants the courts of
appeals original and exclusive jurisdiction of all cases under title 11.
That jurisdiction in turn is completely delegated to the bankruptcy
court with the sole exception of punishing for contempts by imprison-
ment and enjoining other courts. The bankruptcy court is thus
given pervasive jurisdiction over all proceedings arising in or re-
lating to bankruptcy cases. In addition, the bankruptcy court is given
exclusive jurisdiction of the property of the estate in a case under
title 11. This represents a major improvement over present law
where the distinction between summary and plenary jurisdiction of-
ten results in wasteful litigation. Venue provisions pertaining to the
new bankruptcy court have been described adequately in the House
report accompanying H.R. 8200. It is intended that 28 United States
Code 1473 provide alternate venues under subsections (a) and (c) in
situations where both paragraphs would apply. Section 250 of title
II of the House amendment makes clear that a bankruptcy court may
issue a writ of habeas corpus and section 1651 of title 28 applies by
its terms to enable a bankruptcy court to issue all other writs: 28
United States Code 1481 rounds out the power of a bankruptcy court
by making clear that the court has all the powers of a court of equity,
law, or admiralty.
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RECONSTRUCTED LEGISLATIVE HISTORY TO THE
BANKRUPTCY AMENDMENTS AND FEDERAL JUDGESHIP ACT OF 1984
Pub.L. 88-333
Title 111, Amendments to Title 11 of the United States Code.

Subtitle A - Consumer Credit Amendments

Sec. 301 amending 11 U.S.C. § 109.

DERIVATION.

(f) Section 109 is amended by adding at the
end thereof the following new subsection:

"(f) The court shall not permit any person
to file for relief under this title who, within the
previous six months, (1) has sought relief under
this title in a proceeding which was dismissed by
the court for willful failure of the debtor to
abide by orders of the court, or to appear before
the court in proper prosecution of the case; or
(2) has voluntarily dismissed a proceeding filed
under this title following the filing of a request
for relief from the automatic stay provided by
section 362.".

$.445, 98th Cong., 1st Sess. § 315(f) (1983).

Subsection (f). Adds a new paragraph to
section 109. The purpose of the new paragraph
is to provide the courts with greater authority to
control abusive multiple filing. The section as
amended will prohibit any party from filing a
petition who, within the previous six months, has
had a previous petition dismissed for failure to
abide by orders of the court or upon voluntary
motion for dismissal.

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

§.333, 98th Cong., 1st Sess. § 2 (1983), contains the amendment
verbatim.

"Sec. 2 prevents repeated Chapter 7 or Chapter 13 filings by debtors
solely for the purpose of maintaining the automatic stay in effect.
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This tightens up a loophole in current law that in some instances has o
prevented creditors from having the automatic stay lifted in .
appropriate circumstances."”. '

129 Cong. Rec. S799 (daily ed. Feb. 1, 1983).

Sec. 302 amending 11 U.5.C. § 342.

COMMENT.

There is no direct authority for this amendment, however, it probably
derives from the debtor counselling provisions of S$.445 which were
not specifically enacted.

Sec. 303 amending 11 U.S.C. § 349(a).

DERIVATION.

(b) Section 349 of title 11 is amended by
amending subsection (a) to read as follows:
"(a) Unless the court, for cause, orders
otherwise, the dismissal of a case under this title
does not bar the discharge, in a later case under
this title, of debts that were dischargeable in the
case dismissed; nor does it prejudice the debtor
in any respect with regard to the filing of a .
subsequent petition under this title.".

S.445, 98th Cong., 1st Sess. § 203(b) (1983).
COMMENT.

The Senate Report to $.445 did not comment on this change.

Sec. 304 amending 11 U.5.C. § 362(h).

COMMENT.

No prior legislative authority.

Sec. 305(1) amending 11 U.S.C. § 521.

COMMENT.

Conforming amendment.
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Sec. 305(2) amending 11 U.S.C. § 521.

DERIVATION.
$.445, 98th Cong., 1st Sess. § 207(3) (1983):

(3) inserting after paragraph (1) the
following new paragraphs:

"(2) file, at any time prior to the first
meeting of creditors, a statement of the debtor's
current income and an estimate of the debtor's
current expenditures for the support of himself
and his dependents.".

COMMENT.

See discussion below of BAFJA, Sec. 305(3).

Sec. 305(3) amending 11 U.$.C. § 521.

DERIVATION.

(3) inserting after paragraph (1) the
following new paragraphs:

"(4) if the debtor's schedule of assets
and liabilities includes consumer debts which are
secured by property of the estate, the debtor
shall file and serve, within thirty days after
filing of a petition under chapter 7 of this title
but no later than five days before the first
meeting of creditors, upon each creditor holding
such security and the trustee, a statement
expressing the debtor's intention with respect to
retention or surrender of the collateral and, if
applicable, specifying that the collateral is
claimed as exempt, that the debtor intends to
redeem the collateral, or that the debtor intends
to reaffirm debts secured by the collateral;".

(4) inserting "(a)" before "The debtor"; and
(5} adding at the end thereof the following new
subsection:

"(b) At or before the conclusion of the
meeting of creditors provided for by section 341
of this title, or upon such other date as the
court in a specific case and in the exercise of its
equitable powers may fix, the debtor shall
perform his intention with regard to secured
creditors, as specified by paragraph [(4)] of
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subsection (a), by surrendering such property to
the creditor or the trustee; redeeming such
property by paying the redemption price, or
confirming his intention to pay such price
pursuant to section 722(b); or by reaffirming the
debt. |f the debtor has not fully performed his
obligations under paragraph [(4)] of subsection
(a) and this subsection at or before the meeting
of creditors, the stay imposed by section
362(a) of this title shall terminate with respect
to the enforcement of liens against such
property, unless the court orders otherwise.".

S.445, 98th Cong., 1st Sess. § 207(3) (1983).

Hearings before the Subcommittee on Courts
revealed that one of the most severe problems
created by the Code lies in the inadequate
mechanisms for enforcement of rights of creditors
which are not disputed. That is, the Code
imposes such high "transaction costs” on the
enforcement of certain rights, that the rights
themselves become of little value. This is most
clearly the case in connection with the rights of
creditors who have a security interest or lien
upon the debtor's property which is enforceable
in bankruptcy. In most cases, these rights are
themselves not disputed or questioned.

When the debtor files a bankruptcy petition,
property which is collateral to a secured debt is
frequently - in fact usually - retained by the
debtor. The debtor generally has several options
with respect to such property: He may claim the
property as wholly or partially exempt, may seek
to redeem the property, or may seek to retain the
property by reaffirming all or part of the
underlying debt. Or, the debtor may decide to
surrender the property to the secured creditor.
The trustee also has a potential interest in such
property, although this interest is largely
theoretical. In the typical case, the property
will be worth less than the amount of the debt,
and the trustee will disclaim any interest in the
property.

Under normal principles of commercial law, if
a consumer does not pay a secured debt, the
creditor can take either judicial or nonjudicial
steps to recover the collateral.
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Unfortunately, when the debtor files a bank-
ruptcy petition, the Code provides no orderly,
expedited mechanism for enforcing the undisputed
interest of the secured creditor. The debtor
himself is not required to return the property or
exercise one of the other options by a
designated time. Theoretically, the secured
creditor could request this relief at the meeting
of creditors, but attendance at the meeting should
not be necessary to get the debtor to elect one of
_his options.

Alternatively, the matter might be resolved
by contacting the trustee, and some have argued
that the trustee has a duty to pick up and
deliver  secured property. Testimony has
indicated that in practice, nothing of the sort is
taking place. The trustee often is unfamiliar with
secured claims, and wusually intends to abandon
the property since its value is less than the
creditor's lien; therefore, trustees are reluctant
to expend estate assets to benefit secured
claimants. Often, since there are minimal amounts
available to pay priority claims, trustees would
not be fully compensated for such efforts on
behalf of secured creditors.

The secured claimant is barred from the kind
of direct action permitted under normal principles
of commercial law, as both before and after the
meeting of creditors, the automatic stay bars
direct communication with the debtor. This is a
particularly acute problem if the debtor is not
represented by counsel, in which case, there is
no one to speak with at all, or if the debtor is
represented by counsel who cannot be reached or
who is not familiar with the particulars of the
case involving the secured claimant. Prior to
discharge, the automatic stay clearly prohibits
any attempt to seize the property unless the
creditor takes affirmative action in the court,
which usually requires the filing of an adversary
proceeding.

Evidence demonstrates that under  the
present Code provisions, there is a hiatus of from
several weeks to many months during which the
debtor has possession of the property, uses the
property, and is not required to make any effort
to resolve the interest of the secured creditor.
During that time, the property will depreciate in
value due to normal use, and may be lost or
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destroyed. Ultimately, if the interest is not
resolved, the secured creditor must incur the
considerable expense of bringing a separate
proceeding to obtain relief from the stay so that
the lien can be enforced. Creditors have stated
that the costs of such a proceeding rarely are
less than 8350, and may be considerably more if
several court appearances are required.
Moreover, the debtor continues to retain and use
the property for the time it takes to conclude the
proceeding. This is a clear instance where the
Code has imposed excessive costs on secured
creditors who seek to enforce their undisputed
rights to secure property. These costs are not
imposed so that the debtor can exercise rights of
his own; rather, there simply are no procedures
for resolving such rights at an early stage of the
proceedings at the least possible cost. The effect
of the present scheme is to diminish substantially
the rights of secured creditors, and, in many
instances, entirely deprive them of their security.

This Committee recognizes that secured
creditors have a substantial, and perhaps even
paramount, interest in  collateral property.
Accordingly, the debtor should, in the
committee's view, be required to notify the
secured creditor of his intentions with respect to
the property within a reasonable period of time
after the filing of the petition, and then, to
perform his stated intention by the time of the
meeting of creditors. In situations where there is
a dispute over the respective rights of debtor
and secured creditor, or in the rare case where
the trustee will assert an interest of the estate
in such property, the court can order the status
quo to be maintained until any disputed matters
are resolved.

S. Rep. No. 65, 98th Cong., 1st Sess. 6 (1983).

COMMENT.
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The amendment proposed by $.445 and that enacted in BAFJA are
very similar with two exceptions:
performing the statement of intention;
the debtor for failing to perform the stated intention.
the latter, $.445 proposed that the automatic stay be terminated while
Sec. 311(a) of BAFJA provides that the trustee shall ensure that the
debtor performs the stated intention. Therefore, under BAFJA, the
most severe consequences to a recalcitrant debtor would be a denial
of discharge.

(1) the times for filing and and
and (2) the consequences to
With regard to
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Sec. 306(a) amending 11 U.S.C. § 522(b).

DERIVATION.

S.445, 98th Cong., Tst Sess. § 208(a)(1) (1983) is substantively the

same provision as enacted by BAFJA.

Sec. 208: In response to problems encoun-
tered with the federal exemptions as enacted in
the 1978 Reform Act, the section amends section
522 of the code to require individuals filing in
joint or consolidated cases to elect either the
federal or state exemptions together... .

S. Rep. No. 65, 98th Cong., 1st Sess. 58 (1983).

First, witnesses criticized the ability of
joint  petitioners to make separate elections
regarding exemptions under the federal law or
under the state law. In many cases this
provision allows married couples to take unfair
advantage of the most liberal provisions in both
state and federal law; for example, one
individual can take advantage of a liberal state
homestead exemption designed to serve an entire
family, while that person's spouse can take
advantage of the |liberal federal exemption
regarding household goods.

Id. at 8,

Sec. 306(b) amending 11 U.S.C. § 522(d)(3).

DERIVATION.

$.445, 98th Cong., Tst Sess. § 208(3) (1983), contains the amendment

verbatim.

Second, the provisions regarding household
goods were particularly criticized by creditors.
Section 522(d) of the Code allows a debtor to
exempt any interest in any particular item of
household furnishings, household goods, wearing
apparel, appliances, books, animals, crops, or
musical instruments that are held primarily for
the personal, family or household use of the
debtor or his dependents, so long as the value of
any specific item exempted does not exceed $200
($400 in the case of a joint petition). No limit
exists as to the total value of goods that may
be exempted pursuant to the provision, thus
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allowing debtors to "stack” exemptions to maximize
the total value of the exemption.

S. Rep. No. 65, 98th Cong., 1st Sess. 8 (1983).
"[T]he section amends section 522 of the code ... and places an
aggregate limit on the value of the exemption with regard to

household goods and personal effects of $4,000.".

1d. at 58.

Sec. 306(c) amending 11 U.S5.C. § 522(d)(5).

DERIVATION.

(4) Subsection 522(d)(5) of title 11, United
States Code, is amended to read as follows:

"(5) The debtor's aggregate interest,
not to exceed in value $%400 plus any unused
amount of the exemption provided under para-
graph (1) of this subsection, not to exceed
$2,000, in any property.".

$.445, 98th Cong., 1st Sess. § 208(4) (1983).

Third, the bhearings brought out problems
with regard to the so-called wild card exemption.
Section 522(d)(1) of the Code provides that a
debtor may exempt an interest, not to exceed
$7,500 in value, in real property ($15,000 in a
joint petition). Section 522(d)(5) provides an
additional exemption of $400 pius any unused
portion of the real property exemption. If the
debtor does not own real property, he may use
this wild card to exempt up to an additional
$7,000 to $15,000 in any type of property owned.
This wild card, which applies in addition to the
eleven specific exemptions articulated in the
Code, confers an unjustifiable, unnecessary
"windfall exemption” upon the debtor in
bankruptecy.

S. Rep. No. 65, 98th Cong., 1st Sess. 8 (1983).
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"The section [208] also prohibits the debtor from utilizing more than
$2,000 of the unused dollar value of the homestead exemption to
exempt additional property not explicitly provided for

section.",

Id. at 58.

COMMENT.

BAFJA placed a'$3,750 ceiling on the use of unused exemptions.

Sec. 306(d) amending 11 U.8.C. § 522(m).

DERIVATION.

by the

S.445, 98th Cong., 1st Sess. § 208(2) (1983), contains the amendment

verbatim.

COMMENT.

See discu;sion of Sec. 306(a) herein.

Sec. 307(a) amending 11 U.S.C. § 523(a)(2).

DERIVATION.,

(b) Section 523 of title 11, United States
Code, shall be further amended by striking out
subsection (d) and inserting in lieu thereof the
following:

"(d) For purposes of subsection (a)(2)
of this section, any debt which was "incurred on
or within forty days before the date of the filing
of a petition under this title is presumed to be
nondischargeable under such subsection;
however, such presumption shall not apply to the
extent such debts were incurred for expenses
which were reasonably necessary for the support
of the debtor or the debtor's dependents, and
shall be rebuttable by the debtor."”.

$.445, 98th Cong., 1st Sess. § 209(b) (1983).

Sec. 209(a): Section 523 is amended and
expanded to address a type of unconscionable or
fraudulent debtor conduct not heretofore con-
sidered by the code - that of loading up. In
many instances, a debtor will go on a credit
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buying spree in contemplation of bankruptcy.
The new subsection (d) creates a rebuttable
presumption that any debt incurred by the debtor
within 40 days before the filing of the petition
has been incurred under the circumstances that
would make the debt nondischargeable. Only that
portion of a debt which was incurred within the
40-day time period is subject to this presumption.
The burden is upon the debtor to demonstrate
that the debt was not incurred in contemplation of
discharge in bankruptcy and thus a fraudulent
debt. As the language makes clear, debts
incurred for expenses reasonably necessary for
support of the debtor and the debtors dependents
are not covered by the presumption.

S. Rep. No. 65, 98th Cong., 1st Sess. 58 (1983).

Excessive debts incurred within a short
period prior to the filing of the petition present
a special problem: that of "loading up" in
contemplation of bankruptcy. A debtor planning
to file a petition with the bankruptcy court has a
strong economic incentive to incur dischargeable
debts for either consumable goods or exempt
property. In many instances, the debtor will go
on a credit buying spree in contemplation of
bankruptcy at a time when the debtor is, in fact,
insolvent. Not only does this result in direct
losses for the creditors that are the victims of
the spree, but it also creates a higher absolute
level of debt so that all creditors receive less in
liquidation.

During this period of insclvency preceding
the filing of the petition, creditors would not
extend credit if they knew the troe facts.
Nevertheless, it is often difficult to prove that
such debts are fraudulent.

To correct this problem, the bill reported by
the committee creates a rebuttable presumption
that any consumer debt incurred within 40 days
before the filing of the petition has been incurred
under circumstances that would make the debt
nondischargeable. This has the effect of shifting
the burden to the debtor to demonstrate that the
debt was not incurred in contemplation of
discharge in bankruptcy. The committee believes
that this provision, coupled with the modification
of the standard applicable to awards of attorney's
fees in proceedings to challenge dischargeability
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under S. 523 - discussed below - will be
sufficient to discourage this practice and provide
an effective mechanism for remedial action. The
committee intends that only that portion of a debt
which is incurred within the 40-day time period
shall be subject to the presumption; furthermore,
debts incurred for purposes of providing support
for the debtor and the debtor's dependents are
not covered by the presumption.

Id. at 9.

Sec. 307(b) amending 11 U.S.C. § 523(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 209(b) (1983) contains the amendment
verbatim.

Sec. 209(b): This section amends section
923 provisions governing the award of attorney's
fees in cases where there is a challenge to the
dischargeability of a specific debt.

The amended language provides that the
court shall award attorney's fees to a debtor who
prevails in a challenge to dischargeability when
the court finds that the challenge was not
"substantially justified". The test of whether a
challenge is substantially justified is essentially
one of reasonableness.

To obtain an award of attorneys’ fees, a
prevailing debtor must request a fee award and
allege that the creditor was not substantially
justified in challenging the dischargeability of
the debt. To avoid a fee award, the creditor
must show that its challenge had a reasonable
basis both in law and in fact. The requirement
that . the creditor must show that it was
substantially justified to avoid a fee award is
necessary because it is far easier for the creditor
to demonstrate the reasonableness of its action
than it is for the debtor to marshal the facts to
prove that the creditor was unreasonable.

Certain types of challenges may indicate that
the creditor's action was not substantially
justified. The court should look closely at cases,
for example, where the creditor challenges the
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dischargeability of a debt which was incurred for
expenses which were reasonably necessary for the
support of the debtor or the debtor's dependents.

The standard, however, should not be read
to raise a presumption that the creditor was not
substantially justified, simply because it lost the
challenge. Furthermore, the creditor should not
be held liable where "special circumstances would
make an award unjust.” This "safety valve"
gives the court discretion to deny awards where
equitable considerations dictate an award should
not be made.

S. Rep. No. 65, 98th Cong., 1st Sess. 58 (1983).

. at 9.

The original congressional intent in the
drafting of S. 523(d) of the existing Bankruptcy
Code was to discourage frivolous objections to
discharge of consumer debts, but not discourage
well-founded objections by honest creditors. The
language of the subsection, however, makes the
award of the debtor's costs and attorney's fees
virtually mandatory in an unsuccessful challenge
of a consumer debt. It has been interpreted as
requiring the award of fees and costs even when
the creditor acted in good faith. CF.,
in re Majewski, 7 B.R. 904 (Bd. D. Conn. 1981).
The net effect of this provision has been to
preciude creditors from objecting to discharge of
any consumer debt unless they are certain that
the court will sustain the objection.

The Committee, after due consideration, has
concluded that amendment of this provision to
incorporate the standard for award of attorney's
fees contained in the Equal Access to Justice Act
strikes the appropriate balance between protecting
the debtor from unreasonable challenges to
dischargeability of debts and not deterring
creditors from making challenges when it is
reasonable to do so. This standard provides that
the court shall award attorney's fees to a
prevailing debtor where the court finds that the
creditor was not substantially justified in
challenging the dischargeability of the debt,
unless special circumstances would make such an
award unjust.
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Sec. 308(a) amending 11 U.S.C. § 524(a)(2).

DERIVATION.

The amendment appears verbatim in $.333, 98th Cong., 1st Sess.

§ 7(1) (1983).
COMMENT.

See comment to Sec. 308(d) herein.

Sec. 308(b) amending 11 U.S.C. § 524(c).
DERIVATION.

(b) Section 524(c) of title 11, United States

Code, is amended-

(1) in paragraph (1) by inserting
"and" at the end thereof, and

(2) by striking out paragraphs (2),
(3), and (4), and inserting in lieu thereof the
following new paragraph: _

"(2)(A) such agreement contains a clear
and conspicuous statement which advises the
debtor that the agreement may be rescinded at
any time prior to discharge or within sixty days
after it is filed with the court, whichever occurs
later, by giving a written notice of rescission to
the creditor. Any reaffirmation agreement so
filed with the court shall be reviewed by the
court and shall be effective from the date of
filing in all cases where the debtor is represented
by counsel, or the date on which the court
approves such agreement in the case of a debtor
appearing pro se; and such agreement shall be
binding according to its terms from and after
such date unless the court, in the exercise of its
equitable powers, and after notice and hearing,
orders otherwise within sixty days after the filing
of the agreement. Any payments made by the
debtor prior to the expiration of sixty days after
the date of the filing of the agreement shall be
held by the creditor in trust for the benefit of
the debtor in the event of any subsequent
rescission or disallowance of the agreement
effected in accordance with this section, except
where the debtor has had possession and use of
the collateral during the pendency of the
agreement.
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"(B) Subparagraph (A) of this
paragraph shall not apply to a case concerning an
individual, to the extent that such debt is a
consumer debt secured by real property.".

$.445, 98th Cong., 1st Sess. § 210(b) (1983).

{b) The amendment to section 524(c) sub-
stantially revises the reaffirmation procedures of
the 1978 act. Whereas the 1978 act required, as
to reaffirmations of consumer debts, prior court
approval for the agreement to be effective, the
new section provides for immediate effectiveness
of the agreement upon its filing with the court,
subject to the court's review of the agreement
pursuant to the exercise of its equitable
jurisdiction. The requirement of court approval
will continue to be applicable to debtors filing
pro se. The purposes of the new section are
(1) to lower the cost to the parties of the
reaffirmation transaction; (2) to minimize the
potential burden on the bankruptcy court, and
(3) to ensure that the court is properly informed
of such agreements so that it may exercise
equitable powers to protect the debtor from
overreaching creditors. While the purpose of the
new section is to abolish the cumbersome "Miranda
Warning" approach of the 1978 act, it s
nevertheless intended the court review will
constitute more than a rubber stamp of the
agreement. The key consideration should be
ensuring that the debtor will not suffer an undue
hardship by the execution of any reaffirmation
agreements. In short, the debtor's fresh start
should not be impaired by any such agreements.

It is anticipated that, in the vast majority of
cases, the obligations of the court may be
adequately discharged by brief inquiries to
counsel and the debtor. Where the debtor and
the debtor's counsel are in agreement that the
execution of the agreement is beneficial to the
debtor, the presumption should be in favor of
ratification of the agreement.

The debtor is further protected by an
- expanded cooling off period, which is extended to
- 60 days. In cases where the debtor rescinds, or
the court annuls, the reaffirmation agreement,
such payments as may have been made to the
credit [sic] are to be returned to the debtor.

APP T
(1/87)

PAGE 48




In all, the new section is designed to en-
courage the prompt execution and implementation
of good faith reaffirmation agreements by
eliminating the cumbersome and unnecessary prior
approval procedures which inhibited debtors and
creditors from consummating mutually acceptable
debt retirement arrangements.

S. Rep. No. 65, 98th Cong., 1st Sess. 59 (1983).

The Bankruptcy Reform Act of 1978 imposed
significant procedural limitations on the debtor's
ability to reaffirm debts that would otherwise
be discharged in bankruptey. All  creditors
- especially credit unions (which are democra-
tically owned and controiled consumer financial
organizations) - have experienced an unprece-
dented decrease in the number of reaffirmations
made by borrowers in bankruptcy. As a con-
sequence, increased losses must be borne by the
consumers who repay their debts as well as the
consumer saver. Industry figures for credit
unions alone indicate that reaffirmation rates on
both secured and unsecured loans, which ran as
high as 70 percent before the new code, have
remained around 10 percent since adoption of the
1978 Bankruptcy Reform Act.

Present practice under the Bankruptcy Reform
Act

The code now requires the debtor to appear
in court at the discharge hearing and have any
reaffirmation approved by the bankruptecy judge.
The court may approve a reaffirmation only if the
agreement is made before the granting of the
discharge; if it has not been rescinded within 30
days of becoming enforceable; and if the court

~ has informed the debtor that reaffirmation is not
required, and of the legal consequences of
reaffirmation. The court must also find that the
agreement does not impose undue hardship on the
debtor or a dependent of the debtor and that it
is in the best interests of the debtor or entered
into in good faith in settlement of litigation or
to provide for redemption.

In practice, courts have interpreted these
requirements in numerous ways. Some courts
refuse to approve any reaffirmation agreement,
while others provide a limited review of the
fairness of the agreement; and a number approve
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reaffirmation agreements in mass at the discharge
hearing. In almost all cases, the court will not
approve a voluntary reaffirmation of an unsecured
debt. Therefore, many lenders, but especially
credit unions which lend to a large degree on an
unsecured basis, have been significantly
adversely affected by the provisions of the code
dealing with reaffirmation.

~ Under the 1978  code, the court's
intervention and admonition that reaffirmation is
not required now comes at the end of the
bankruptcy process. This greatly diminishes the
impact of the warning and enhances the obligation
of the judge +to scrutinize each bankruptcy
agreement under the rigid reaffirmation
requirements of the 1978 Bankruptcy Reform Act.
Also, frequently long delay between the filing of
the petition and the reaffirmation/discharge
hearing increases the likelihood that the creditor
will realize a loss not intended by the debtor.
This is a particularly troublesome result where a
voluntary reaffirmation has been made by the
debtor and the bankruptcy court, because of its
interpretation of the code, refuses to approve the
reaffirmation. Testimony of industry spokesmen
indicates that credit union members frequently
approach the c¢redit union after filing for
bankruptcy and enter into voluntary reaffirmation
agreements, only to have the court deny the
approval required. Many credit unions,
frustrated by these denials, no longer even
expend the effort necessary to secure
reaffirmations under the present system.

Impact of automatic stay on reaffirmations

The committee believes that the automatic
stay provided under  section 362 of the
Bankruptcy Reform Act of 1978 has drastically
reduced, if not eliminated, the abusive practices.
encountered under the pre-1978 bankruptcy law.
Creditors can no longer independently contact
debtors to encourage them to reaffirm debts
because such contact is prohibited by the code.

The proposals placed before the committee to
remedy defects in the reaffirmation process would
not alter the prohibitions on contact with the
debtor. Therefore, the major protection provided
under the code to prevent coercive reaffirmation
remains intact. Reaffirmations obtained presently
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that are subsequently denied by a bankruptcy
court are, in fact, truly voluntary reaffirmations.

Committee bill

The committee proposal envisions a signed
agreement or order between the debtor and the
creditor that is filed with the bankruptcy court.
The agreement must inevitably be voluntary
because contact between the debtor and creditor
is otherwise prohibited by the automatic stay, and
because of the court’'s obligation to advise the
debtor at the first meeting that such agreements
are voluntary in nature. The debtor, therefore,
has to initiate the contact with the creditor
concerning the preexisting debt. In cases where
debtor is represented by counsel, the debtor's
counsel would clearly provide an additional buffer
to ill-advised reaffirmations. In cases where the
debtor appears pro se, the bill will still require
court approval of such agreements. . . .

Many debtors feel a special obligation to a
certain lender or financial institution, such as a
credit union, and desire to repay those debts
regardless of their ability to obtain a discharge
under the Bankruptcy Code. While  the
Bankruptcy Reform Act of 1978 has effectively
eliminated the abuses encountered in the
reaffirmation area under the prior law, it has also
eliminated almost all voluntary reaffirmations in
many courts.

The Committee proposal would again permit
voluntary reaffirmations while preserving the
major protection in the 1978 law against abuses by
not permitting a creditor to initiate contact with
the debtor to obtain a reaffirmation. It is the
Committee's view that the enactment of the 1978
Bankruptcy Reform Code was not designed to
eliminate or even substantially restrict truly
voluntary reaffirmation between a debtor and a
particular creditor; and the fact that the Code
has had this effect makes the amendment
necessary. '

Id. at 10-13.
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Sec. 308(c) amending 11 U.S.C. § 524(d)(2).

COMMENT. -

Conforming amendment.

" Sec. 308(d) amending 11 U.S.C. § B524(f).

DERIVATION.

$.333, 98th Cong., 1st Sess. § 7(2) (1983), contains the amendment
verbatim.

Sec. 7 clarifies that under current law a debtor
is free to relay [sic] voluntarily any discharged
debt, even if reaffirmation of that debt s
disallowed by the court. This change meets the
concern expressed by some creditors that,
because the court must approve all reaffirmations,
debtors are prevented from repaying the debts
they want to pay.

129 Cong. Rec. 5799 (daily ed. Feb. 1, 1983).

Sec. 309 amending 11 U.S.C. § 525.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 352 (1983) is substantively the same
provision as enacted by BAFJA, except $.445 uses the word "person”
and BAFJA employs the word "individual”.

Sec. 352: This section amends section 525
of title 11 to extend the protections against
discrimination to persons employed in the private
sector. Under this section, no private employer
" may terminate employment of or discriminate with
respect to employment against any person on the
basis that that person has been or will be a
debtor in bankruptcy, or has suffered insolvency
pending a discharge.

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).
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Sec. 310 amending 11 U.S.C. § 547(c).

DERIVATION.

Sec. 9. Section 547(c) of title 11, United
States Code, is amended-

(1) in paragraph (5) by striking out
"or" at the end thereof,

(2) in paragraph (6) by striking out
.the period at the end thereof and inserting in
lieu thereof ", or", and ]

(3) by adding at the end thereof the
following new paragraph:

"(7) if the aggregate value of all
property that constitutes or is affected by such
transfer-

"(A) in a case under chapter 7 or
13 of this title is iess than $250; and

"(B) in a case under chapter 11 of
this title is less than $750.".

$.333, 98th Cong., 1st Sess. § 9 (1983).

Sec. 9 prevents the trustee from avoiding (i.e.,
undoing) pre-petition payments made by a debtor
to a creditor if the amount is less than $250 is a
personal bankruptcy and less than $750 in a
business bankruptcy. This change will expedite
bankruptcy proceedings. Under current law the
trustee may nullify most payments made within 90
days of filing.

129 Cong. Rec. S799 (daily ed. Feb. 1, 1983).

Sec. 311(a) amending 11 U.S.C. § 704.

COMMENT.

The express language of this amendment is not found in prior
iegislation. However, see discussion in Sec. 305(3), infra, of the
amendment to 11 U.S.C. § 521(2) versus language proposed by $.445,
$.445 was very strong - failure to perform statement of intention
meant automatic stay was terminated. This mandatory result was
eliminated and, instead, section 704 as amended allows the trustee to
deal with the debtor's behavior.
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Sec. 311(b) amending 11 U.S.C. § 1106(a)(1), § 1304(c), § 15103(f),
and § 151301(b)(1).

COMMENT.

These are conforming amendments. Note, there is no section
151301(b)(1). Apparently section 151302 was intended. In addition
to the conforming change, the amendment to section 15302(b)(1) also
adds section 704(7) to the list of duties of the chapter 13 trustee.
Section 704(7) relates to the duty of the trustee to furnish
information about the estate to parties in interest.

Sec. 312 amending 11 U.S.C. § 707.

DERIVATION.

(a) Section 305 of title 11 of the United States Code
is amended by adding at the end thereof the following new
subsection:

"(d)(1) Subject to the provisions of paragraph (2),
the court on its own motion according to procedures
established by rule, and not at the request or suggestion
of any party in interest, may dismiss a case under chapter
7 of this title filed by an individual debtor if it finds that
the granting of relief under such chapter would be a
substantial abuse of the provisions of such chapter. In
determining the question of substantial abuse, there shall
be a presumption in favor of granting the relief requested
by the debtor.".

S.445, 98th Cong., 1st Sess. § 203(a) (1983).

Sec. 202(c) [203(a)]: This section
authorizes a court to dismiss a case brought
under Chapter 7 if the filing represents a
substantial abuse of that Chapter. Under this
provision, the court may not dismiss a case in
response to a request or suggestion from any
party in interest, nor may a party in interest
make such a request or suggestion. Instead, the
case may be dismissed only where the court,
acting independently on its own motion, finds
substantial abuse, and in such case, the court
must make an express finding of substantial
abuse.

This provision represents a balancing of two
interests. It preserves the fundamental concept
embodied in our bankruptcy laws that debtors
who cannot meet debts as they come due should
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be able to relinquish non-exempt property in
exchange for a fresh start. At the same time,
however, it upholds creditors’ interests in
obtaining repayment where such repayment would
not be a burden.

Crushing debt burdens and severe financial
problems place enormous strains on borrowers and
their families. Family 'life, personal emotional
health, or work productivity often suffers. By
enabling individuals who cannot meet their debts
to start a new life, unburdened with debts they
cannot pay, the bankruptcy laws allow troubled
borrowers to become productive members of their
communities. Nothing in this bill denies such
borrowers with unaffordable debt burdens
bankruptcy relief under Chapter 7. However, if
a debtor can meet his debts without difficulty as
they come due, use of Chapter 7 would represent
a substantial abuse.

S. Rep. No. 65, 98th Cong., 1st Sess. 53 (1983).

Sec. 313 amending 11 U.5.C. § 1301(d).

DERIVATION.

Section 1301 of title 11, United States Code,
is amended by inserting after subsection (c) the
following new subsection:

"(d) A creditor who proposes to act
pursuant to subsection (¢) shall notify the debtor
and codebtor of such intention. The debtor or
codebtor shall then have ten days to file and
serve a written objection to the taking of the
proposed action. |If the debtor or codebtor does
not file and serve a timely written objection, then
the creditor's action taken in accordance with the
notice shall not violate this section.”.

S.445, 98th Cong., Ist Sess. § 217 (1983).

Sec. 217: Section 1301 of the Code imposes
a stay on attempts by a creditor to recover debts
of the debtor by proceeding against codebtors
during the pendency of. a plan. The amendment
allows for automatic termination of the stay in
accordance with the provisions of subsection (c¢)
where the codebtor is notified of the creditor's
intention to take action with respect to the
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collection of the debt from the codebtor, and the
codebtor or debtor does not object. At present,
the stay may be terminated in such cases, but
the Code requires creditors to seek court relief to
effect the termination. The new section 1301(d)
thus eliminates the needless expense of a court
hearing to enforce an undisputed right.

In some situations, it may not be entirely
clear whether the conditions for automatic
termination of the stay have occurred; therefore,
the provision sets up an informal mechanism to
permit creditors and debtors to resolve such
matters. Thus, a creditor who believes the stay
has terminated may notify the debtor and
codebtor of a proposed action against the
codebtor. If the debtor or codebtor notifies the

creditor that he -believes the stay is still in
effect within 10 days, any further action against
the codebtor requires court authorization. If the

debtor and codebtor fail to notify the creditor,
then the creditor can carry out the proposed
action.

S. Rep. No. 65, 98th Cong., 1st Sess. 62 (1983).

Section 1301 stays the creditor's efforts to
collect a consumer debt from codebtors, cosigners
or guarantors upon the filing of a chapter 13
petition. The creditor is entitled to have the
stay lifted to the extent the plan does not
propose to pay the debt or to the extent that the
codebtor, cosigner or guarantor received
consideration for the debt. The lifting of the
stay on those grounds, however, is not automatic
and requires a request before the court and
notice and a hearing.

Creditors maintain that the significant costs
and expenses which are involved in this
procedure can be eliminated without undue burden
for the debtor or codebtor by requiring a 10-day
advance notice to the debtor and the codebtor
after which time the stay, absent an objection,
would be lifted. The committee believes that this
constitutes a reasonable proposal which will help
minimize unnecessary expenditures of time and
financial resources by the courts and creditors
alike. If an objection to the proposed action
against the codebtor, cosignor or guarantor is
lodged by the debtor, or codebtor, notice and
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hearing as provided for in present law will
precede any collection action.

Id. at 15.

Sec. 314 amending 11 U.S.C. § 1302(b).

COMMENT.

This amendment conforms section 1302(b) to section 1326, as amended,
(see discussion of Sec. 318, BAFJA), and incorporates section 704(3),
as amended, as an additional duty of the chapter 13 trustee. (See
discussion of Sec. 311(a) and 305(3), BAFJA.)

Sec. 315 amending 11 U.S.C. § 1307(c)(4).

COMMENT.

This amendment adds to section 1307(c) a new ground for converting
or dismissing a chapter 13 petition based on the failure of the debtor
to commence payments within 30 days as required by section 1326(a).

. (See Sec. 318(a), BAFJA.)

Sec. 316 amending 11 U.S.C. § 1322(b)(1).

DERIVATION.

(b) Section 1322(b) of title 11, United States
Code, is amended by amending paragraph (1)
thereof to read as follows:

"(1) designate a class or classes of
unsecured claims, as provided in section 1122 of
this title, but may not discriminate unfairly
against any class so designated; however, -such
plan may treat claims which are specified in
section 523(a) or involve a codebtor differently

¥

than other unsecured claims;".
S.445, 98th Cong., 1st Sess. § 219(b) (1983).

By amendment to section 1322(b)(1), the
section permits separate classification of
nondischargeable and codebtor obligations so as to
facilitate payment of the amount the holders of
such claims would have received but for the

. chapter 13 proceedings. Separate classification of
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claims upon which there are codebtors is
warranted by the practical reality that the debtor
is often compelled by circumstances to pay such

claims in full. Frequently, the codebtor is a
friend, relative, or employer, and will have
posted collateral. |f such claims are going to be

paid anyway, it is important that they be
considered in determining the feasibility of the
plan.

S. Rep. No. 65, 98th Cong., 1st Sess. 63 (1983).

A number of cases have considered whether
claims involving codebtors may be classified
separately from other claims. Thus far, the
majority of cases have refused to permit such
classification on the ground that codebtor claims
are not different than other claims. See, for
example, In re Utter, 3 B.R. 368 (Bk. W.D.N.Y.
1980); In re Montano, 4 B.R. 535 (Bk. D.D.C.
1980).

Although there may be no theoretical
differences between codebtor claims and others,
there are important practical differences. Often,
the codebtor will be a relative or friend, and the
debtor feels compelled to pay the claim. If the
debtor is going to pay the debt anyway, it is
important that this fact be considered in
determining  the  feasibility of the  plan.
Somethines [sic], the codebtor will have posted
collateral, and the debtor will feel obligated to
make the payment to avoid repossession of the
collateral. In other cases, the codebtor cannot
make the payment, and the effect of nonpayment
will be to trigger a chapter 7 or chapter 13
petition of the codebtor, which may have a ripple

effect on other parties as well. For these
reasons, separate classification is often practically
necessary.

Courts under both the present Act and the
former law have emphasized that plans must be
realistic. For example, courts have refused to
confirm plans which the debtor could not possibly
perform; have insisted on realistic estimates of
expenditures; and have considered debts which
the debtor proposes to pay outside the plan in
determining feasibility. See, for example,
in re Washington, 6 BCD 1094 (Bk., E.D. Va.
1980). This approach is eminently sensible. No
purpose is served by confirming a plan which the
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debtor cannot perform. If, as a practical matter,
the debtor is going to pay the codebtor claim, he
should be permitted- to separately classify it in
chapter 13. A result which emphasizes purity in
classifying claims does so at the price of a
realistic plan. Neither debtors nor creditors

benefit from such a rigid approach, and the

Committee has determined that statutory authority
to separately schedule such debts will contribute
to the success of plans contemplating repayment
of same. Accordingly, this authority is provided
for in the proposed bill by amendment to section
1322(b) (7).

Sec. 317 amending 11 U.5.C. § 1325,

DERIVATION.

Section 1325(a) of title 11, United States
Code, is amended-

(a) in paragraph (3) by inserting ", and
the plan represents a bona fide effort which is
consistent with the debtor's ability to repay his
debts, after providing support for himself and his
dependents,” before the semicolon,

(b) in paragraph (C) of paragraph 5
thereof by striking out "and",

(c) by redesignating paragraph (6) as
paragraph (7), and

(d) by inserting after paragraph (5) the
following new paragraph:

"(6) the plan extends for a period of five
years or the plan provides for payment of a

reasonable portion of all allowed unsecured claims;
and".

$.445, 98th Cong., 1st Sess. § 220 (1983).

In theory, chapter 13 is consistent with the
basic premise upon which consumer credit is
granted: The debtor proposes a plan to pay his
debts over a period of time and, almost always,
out of future income. Chapter 13 proceedings
thus look to future income - the very asset upon
which credit is granted in the first place - as a
source for repayment of debt. The committee
believes that chapter 13 should therefore be
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consistent with the income-based approach to

consumer credit. .

Unfortunately, the promise of chapter 13 has
only been partly realized. The present chapter
13 provisions do not articulate any meaningful
standards for determining what portion of the
debtor's income should be devoted to the plan,
and for how long the plan should last. The
absence of such meaningful standards has had an
important impact on the ability of creditors to
obtain meaningful recoveries in chapter 13 cases.

income devoted to the plan.-

Chapter 13 does not contain any standard
which specifies how much of the debtor’'s future
income should be devoted to the plan. The only
provisions which bear on this issue are found in
section 1325(a) (4), which regquires that creditors
receive at least as much in a chapter 13 case as
they would receive in a chapter 7 liquidation, and
section 1325(a)(3), which requires the plan to be
"proposed in good faith."

In both theory and practice, the requirement
that creditors in a chapter 13 case receive at
least as much as they would receive in a chapter .
7 liquidation, is not a meaningful standard. In
theory, the liquidation standard necessarily looks
to present assets as a source for paying debts.
The fact that debts cannot be paid out of assets
has no bearing upon the extent to which they can
be paid out of future income. In practice,
chapter 13 creditors usually would receive little
or nothing in a chapter 7 case because the debtor
has little or no non-exempt property for
distribution. Indeed, some courts have turned
this standard against creditors. These courts
reason that since creditors would have received
nothing in a chapter 7 case, they have little
cause to complain if they receive nominal
payments under a chapter 13 plan (footnote
omitted).

The good faith standard provides little
further protection. The standard is unduly
vague, and there is no legislative history, or
supportive provisions in chapter 13, which would
help to give it content. Indeed, it is not even
clear whether good faith, as contemplated in the
statute requires some objectively determined
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portion of the debtor's future income to be
devoted to the plan, or whether subjective good
faith (a pure heart) is all that is necessary
(footnote omitted).

The Code does not provide any target for
the portion of debt which should be repaid, nor
does the Code even provide that repayment of
debt should take precedence over expenses for
non-necessary or luxury items (footnote omitted).

Given such vague and uncertain standards,
it is not surprising to find widely different
approaches among bankruptcy courts. Some
courts have set a benchmark test of a 70-percent
payment, while others have specifically rejected
guidelines  (footnote omitted). Some courts
reportedly press debtors' attorneys for plans
paying 50-100 percent of claims, while others
intimate that attorneys for debtors who propose to
pay more than 10-25 percent have not provided
effective representation to their clients. Some
courts seem to consider the debtor's ability to
pay as crucial, whereas others have refused to
confirm low payment plans even when they
represent the debtor's best effort. Throughout
the country, courts regularly are confirming
plans which provide for payment of 10-25 percent
of claims, and occasionally nothing at all.

A chapter 13 proceeding involves substantial
benefits to the debtor who is able to retain his
property, avoid most nondischargeable debts, and
cram down debts of secured creditors. The quid
pro quo for such benefits would seem to be a
substantial effort by the debtor to pay his debts.
Of course, the first criterion in such cases must
be the debtor’s obligations to support himself and
his family. But beyond that, it is necessary to
have a definite standard delineating how much of
the debtor's future income should be committed to
the plan.

Chapter 13 relief is essentially equitable,
and contemplates a substantial effort by the
debtor to pay his debts. Such an effort, by
definition, may require some sacrifices by the
debtor, and some alteration in prepetition
consumption levels. Thus, the debtor might
reasonably be required to devote to the plan that
portion of his income which is not mecessary for
support of the debtor and his family. The courts
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may be expected to determine norms for such
support, and Labor Department cost of living
figures may provide some help. This approach
will also permit plans to be confirmed where the
debtor does make a substantial effort to pay his
debts even though the payment itself is not
substantial. '

S. Rep. No. 65, 98th Cong., Tst Sess. 20 (1983).

$.333, 98th Cong., 1st Sess. § 10 (1983), contains the same
substantive provision as enacted by BAFJA.

Section 10, 11 and 12 tighten provisions for
Chapter 13 (repayment plan) bankruptcies,
making this Chapter more equitable to all parties.

Section 10 amends Chapter 13 to prevent the
court from approving a 'mere’ repayment plan if
the debtor has the ability to pay at least some of
his debts.

129 Cong. Rec. 5799 (daily ed. Feb. 1, 1983).
COMMENT.

S.445 proposed that before a plan could be confirmed, it had to
utilize all the debtor's disposable income. BAFJA incorporates a
similar requirement, but it is only imposed when and if an objection is
made to the plan. (Section 1326(b)) In the absence of an objection,
the codified guidelines for confirming a plan remain essentially
unchanged (Section 1326(a)); however, see the remarks to $.333.

Sec. 318(a) amending 11 U.S.C. § 1326.

DERIVATION.

Section 1321 of title 11, United States Code,
is amended by

(1) inserting "(a)" before "The debtor", and

(2) adding at the end thereof the following
new subsection: _

"(b) Unless otherwise ordered by the court,
the case will be automatically dismissed unless
payments under the plan commence within thirty
days after the filing of the plan. The payments
shall be made to the trustee, and shall be

APP I PAGE 62

(1/87)




A-1.3.29

retained by the trustee until a plan is confirmed
or not confirmed. |If any plan is confirmed, the
trustee shall then = distribute the funds in
accordance with the plan. If no plan is
confirmed, the funds shall be returned. to the
debtor after deducting the costs of
administration."”.

S. 445, 98th Cong., 1st Sess. § 218 (1983):

Under present law, payments under a
chapter 13 plan frequently do not begin until the
plan is confirmed. This sometimes takes several
months or longer. Unfortunately, when the
payments do not begin promptly, the debtor
- becomes accustomed to living on money that will
not be available once the plan becomes
operational; and it may be very difficult for the
debtor to scale down expenditures once the plan
begins. Indeed, chapter 13 trustees report that
there is much greater incidence of compliance with
the plan when payments begin promptly, and
prompt commencement is required in some districts
by local court rules. Moreover, the period
between the filing of a plan and confirmation
provides a good test of whether the debtor will
be able to carry out the plan, or whether some
modification is necessary.

In testimony before the Committee it was pointed
out that:

In a number of districts the debtors are
expected to, and do, commence making
payments to the trustee immediately
upon the filing of the case; and we
suggest that adequate authority for
such procedure is presently in the
statute. However, the language
contained in section 1325(b) has led
some courts to conclude that the debtor
should not make payments immediately
upon filing of the case. (Emphasis
added. ) (Footnote omitted.)

There appears to be broad agreement that
payments to the trustee should commence
immediately upon filing of the plan.

S. Rep. No. 65, 98th Cong., 1st Sess. 15 (1983).
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Sec. 218: This amendment of section 1321 )
adds a new subsection (b) requiring the debtor .
to commence payments under -chapter 13 plans
upon the filing of the plan. :

This change attacks the problem of debtors
using depreciable property for many months in
chapter 13 cases without paying anything to the
lender, and then having the case dismissed or
converted to chapter 7. Under the Bankruptcy
Code, a considerable amount of time may lapse
between the filing of the chapter 13 plan and its
confirmation. No provision in the Reform Act is
made for the prompt commencement of payments.
In order to promote completion of chapter 13
plans as quickly as possible, payments should
begin when the debtor has filed the plan that he
believes he can complete. If no plan is
confirmed, the payments may be returned after
deducting the costs of administration.

. . . Under the section as amended, the
period between the filing of the plan and
confirmation will provide a good test of whether
the debtor will be able to carry out the plan.
Where commencement of payment is delayed until
confirmation of the plan, debtors frequently
default, or must bear the time and expense of a .
separate proceeding to modity [sic] the plan.

1d. at 63.

$.333, 98th Cong., 1st Sess. § 11 (1983), contains the amendment
verbatim.

"Section 10, 11 and 12 tighten provisions for Chapter 13 (repayment
plan) . bankruptcies, making this Chapter more equitable to all
parties.".

129 Cong. Rec. S799 (daily ed. Feb. 1, 1983).

COMMENT.

The automatic dismissal proposed in this section by $.445 should be
cross-referenced to Sec. 315, BAFJA which provides that the failure
to commence payments is a ground for dismissal or conversion of the
case.
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Sec. 318(b) amending 11 U.S.C. § 15103(f).

COMMENT.

Conforming amendment.

Sec. 319 amending 11 U.S.C. § 1329(a).
DERIVATION.,

Section 1329 of title 11, United States Code,
s amended by adding at the end thereof the
following new subsection:

"(d) On request of the debtor, the trustee,
or a creditor holding an allowed unsecured claim
and after notice and a hearing, the plan shall be
modified under subsection (a) of this section to
any extent that any change in the debtor's
anticipated disposable income  substantially
affects whether the plan, before modification,
complies with the requirements specified in
section 1325(a)(6) and section 1325(b) of this
title.".

$.333, 98th Cong., 1st Sess. § 12 (1983):

"Sections 10, 11 and 12 tighten provisions for Chapter 13 (repayment
plan) bankruptcies, making the Chapter more equitable to all
parties.".

128 Cong. Rec. $799 (daily ed. Feb. 1, 1983).

Sec. 321 amending Bankruptcy Rule 2002(n).

COMMENT.

There is no prior legislative authority for this amendment.

Sec. 322 amending Official Bankruptcy Form No. 1.

COMMENT.

There is no prior legislative authority for this amendment which
conforms Form No. 1 to 11 U.S.C. § 342(b), as amended by BAFJA,
Sec. 302.
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Sec. 323 amending Section 408(c) of the Act of November 6, 1978 )
(Public Law 95-509, 92 Stat, 2683), as amended. _ .

COMMENT.

This amendment extends the United States Trustee Pilot Program to
September 30, 1986.

Sec. 324 amending 11 U.S.C. § 1103(b).

COMMENT.

There is no prior legislative authority for this amendment; however,
see discussion of BAFJA, Sec. 500(a) which further amended section
1103(b).

Subtitle B - Amendments Relating to
Grain Storage Facility Bankruptey

Sec. 350 amending 11 U.S.C. § 507(a).

DERIVATION. .

Section 507(a) of title 11, United States
Code, is amended-

(1) by adding after paragraph (4) the
following:

"(5) Fifth, allowed unsecured claims of
farmers or other persons engaged in farming
operations or the catching of fish arising from the
sale or conversion of farm produce or fish to or
by a debtor engaged in the business of operating
a farm produce storage facility or United States
fish processing facility where such sale or
conversion occurred within one hundred and
eighty days before the date of the filing of the
petition or before the cessation of the debtor's
business, whichever was earlier, but only to the
extent of $2,000 for each such individual™;

(2) by striking out "(5) Fifth" and
inserting in lieu thereof "(6) Sixth"; and

(3) by striking out "(6) Sixth" and
inserting in lieu thereof "(7) Seventh".

$.445, 98th Cong., 1st Sess. § 235 (1983).
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to substitute new language for the section. The
new language creates a priority in the
distribution of assets to general, unsecured
creditors, in favor of farm producers who suffer
loss pursuant to the sale or conversion of farm
produce to or by a debtor engaged in the
business of operating a farm produce storage
facility. Together with the amendments made by
s. 5(2) and (3) of the bill, this section
restructures the distribution of assets to such
creditors so as to allow farm products to
participate in priority distribution after those
distributions made from trustee and court
expenses, wages and pension plans, and before
distributions made to individuals on account of
the deposit of money in connection with the
purchase, lease, or rental of property or the
purchase of services not delivered or provided.
Thus, the priorities contained in the present
section 507(a)(5) and (a)(6) are subordinated to
the new priority, and the present section
507(a)(5) and (a)(6) are renumbered as (a)(6)
and (a)(7) by sections 5(2) and 5(3) of the
reported bill.

. Sec. 235: Amends S. 507(a)(5) of Title 11

.- S. Rep. No. 65, 98th Cong., 1st Sess. 65 (1983).

Sec. 351 amending 11 U.S.C. § 546.

DERIVATION,

5.445, 98th Cong., 1st Sess. § 236 (1983), contains the amendment in
the same substantive form.

Sec. 236: Amends section 546 of the Code
to provide greater reclamation protection for
producers who have sold grain to an insolvent
elevator but have not received payment. The
new subsection "(d)" requires the court to secure
the interest of such a producer with a iien where
reclamation is denied.

S. Rep. No. 65, 98th Cong., 1st Sess. 65 (1983).
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Sec. 352(a) amending 11 U.S.C. § 557.

DERIVATION.

§.445, 98th Cong., 1st Sess. § 237 (1983), contains the amendment in
the same substantive form, although $.445 suggested more
amendments than were incorporated in BAFJA. The following index
cross-references each subsection of section 557 as enacted by BAFJA
to its correlative subsection in S.445:

BAFJA Section 557 S.445 Proposed Section 557
§ 557(a) § 557(a)
§ 557(b) (1) § 557(b) (1)
§ 557(b)(2) § 557(b)(2)
§ 557(b)(3) § 557(b)(4)
§ 557(c) § 557(¢)
§ 557(d) § 557(d)
§ 557(e) § 557(f)
§ 557(f) § 557(g)
§ 557(g) § 557(i) (1)
§ 557(h) § 557(D)
§ 557(1) § 557(h)

The subsections referred to below in the Senate Report to S$.445
refer, of course, to the subsections proposed in $.445.

Sec. 237: Amends Chapter 5 of title 11 to
add a new section 557 dealing with expedited
determination of interests in, and . . . other
“disposition of grain assets stored in an insolvent
grain storage facility.

Subsection "(b)" defines the terms "grain',
"grain storage facility” .

Subsections "(e)" and "(d)" provide
authority and direction to the court to establish
a timetable for the accomplishment of the various
judicial and administrative steps necessary to
facilitate the expedited disposition of grain
assets stored in an insolvent storage facility.

Subsection "(f)" permits state or federal
regulatory agencies having jurisdiction over the
operation or liquidation of storage facilities
involved in the bankruptcy proceedings to
participate in the case. Subsection "(g)" allows
expansion of the time limits for disposition of
grain assets, with due regard for the interests of
the  parties affected by any expansion.
Subsection "(h)" requires the trustee to liquidate
grain assets held which exceed ten thousand

APP I PAGE 68

(1/87)




A-1.3.35

bushels in amount, so as to prevent waste of the
assets of the estate and to facilitate

distribution. . . . . Subsection "(i)" sets forth
the provisions governing appeal of orders
determining interests in, or approving
distribution of, grain or proceeds of
grain. . . . Subsection (" governs

assessment of grain or grain proceeds for
trustees costs and expenses.

S. Rep. No. 65, 98th Cong., 1st Sess. 65 (1983).

B. GRAIN STORAGE FACILITY AMENDMENTS

This subtitle is designed to respond to the
concerns and needs of the farm producing
community with respect to farm produce storage
facility bankruptcies, as those concerns and
needs were expressed during hearings held on
April 6th and May 18th, 1981. These hearings
were prompted by the circumstances surrounding
the bankruptcy of three farm produce storage
companies which owned and operated thirteen crop
storage facilities in the states of Missouri and

Arkansas. Testimony of Mr. Thomas Hopkins,
Coordinator of the Grain Regulatory Services
Program of the  Missouri Department  of

Agriculture, before the Subcommittee reflected
that these elevator companies (commonly owned by
three brothers, d/b/a Frisbee Cotton Company,
James Gin and Elevator Company and James
Agri-Center, Inc., and hereinafter referred to as
the James Brothers Elevators), filed voluntary
petitions in bankruptcy in the United States
Bankruptcy Court for the Eastern District of
Arkansas on August 11, 1980. Two of these
companies applied for liquidation under Chapter 7
of Title 11; the third (James Agri-Center) filed
for reorganization under Chapter 11 of that title.

Mr. Hopkins related that immediately prior to
the filings in bankruptcy, the James Brothers
had, on August 8, 1980, notified the Missouri
Department of Agriculture that all their legal
entities - were unable to comply with the
requirements of the Missouri Grain Warehouse Law
and that they wished to voluntarily surrender
possession of the five Missouri warehouses to the
Department. Employees of the Missouri
Department of Agriculture then proceeded to
secure and take possession of the five elevators
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and control over the grain stored in the five
Missouri warehouses was given to the Director of
Agriculture. This control was delivered in
express recognition of the Director's statutory
authority to take possession of crops on hand at
an insolvent elevator for the purpose of enforcing
the Missouri Grain Warehouse Law. An audit was
conducted by the Missouri authorities which
showed that, except for approximately 4,000
hundredweight of .grain sorghum (milo) having a
value of approximately $20,000, there was enough
grain on hand at each of these warehouses to
meet their obligations wunder the outstanding
receipts held by the farmer-depositors, bankers,
and Commodity Credit Corporation. On August
12, 1980, the state of Missouri acted to enforce
the Missouri Grain Laws to insure delivery of
stored grain to warehouse receipt holders, as
rightful owners, by filing separate receiverships
in the Circuit Courts of New Madrid County,
Dunklin County, Pemiscot County, Ripley County,
and Butler County, state of Missouri. By orders
dated August 12, 1980, the Director of the
Missouri Department of Agriculture was appointed
receiver of each of the Debtors’ warehouses by
those Circuit Courts of Missouri in accordance
with the authority set forth in Section 411.519.6
of the Missouri Grain Warehouse Law.

Within a short time of the filings in
bankruptcy on August 11, 1981, the Arkansas
bankruptcy court appointed an interim trustee for
the partnership debtors. The bankruptcy trustee
obtained an order dated August 27, 1980, from
the bankruptcy court authorizing him to operate
the business of the partnership debtors, which
included the right on his part to perform grain
purchase agreements that the debtors had made
with farmers. Upon request, he was also given
the right to resell the grain so purchased to
other parties pursuant to certain contracts of
purchase and sale, which involved farge
quantities of grain. The trustee's plan, of
course, became known to the public, and the
farmer-receipt holders became incensed when,
although grain would be leaving the warehouses
to enable the trustee to perform these purchase
and sale contracts, the farmer-depositors were
told they could not get possession of the grain
they had stored at these elevators, and to which
they had retained title. Some of the
farmer-seliers were even being required to sell
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additional grain to the trustee, who refused to
release their stored grain. Because of their
inability to take possession of their own property,
the farmer-depositors took possession of, and
barricaded others from entering, the Ristine,
Missouri, grain warehouse administered by the
bankruptcy trustee. The bankruptcy trustee
responded with a motion to the court for orders
finding the farmers in contempt of court, which
asserted that these Missouri farmer-depositors
were guilty of wunlawful possession, criminal
trespass, and blockade.

On September 17, 1980, the bankruptcy
court granted an order directing the United
States Marshal for the Eastern District of Missouri
to remove all persons blockading the facilities and
directing that the marshals arrest and bring
before the bankruptcy court any persons found to
be blockading or barricading the James Brothers
facilities or interfering with the trustee's
"capacity to operate the debtor's business."
United States Marshals appeared at the premises
in force. In response to demands of the trustee
in bankruptcy, the Missouri Receiver involuntarily
surrendered possession, and, on September 17,
1980, the Missouri Department of Agriculture's
employees turned over the keys to the
bankruptcy trustee, his employees and agents.
The  Missouri Department of Agriculture's
employees surrendered to the trustee only
because they were threatend [sic] with contempt.

On September 23, 1980, the bankruptey
trustee filed a pleading in the Bankruptcy Court
in which the trustee alleged that the grain in the
four Missouri warehouses of the partnership
Debtors, namely those at Holcomb, Caruthersville,
New Madris (Ristine), and Naylor, Missouri, was
owned by him as trustee in bankruptecy, subject
to the possibility of certain adverse claims. This
was the first time that the trustee had made claim
to ownership, and naturally, state of Missouri
officials became greatly disturbed at the time it
was made because the trustee's claim to ownership
was, in their view, inconsistent with the
provisions of the Missouri Grain Laws (the trustee
admittedly did not hold any document of title to
the grain). After consideration by the Missouri
Attorney General and the Missouri Department of
Agriculture of the options available to the state
of Missouri to preserve the integrity of its Grain
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Laws, the ‘state of Missouri filed enforcement
proceedings in the Circuit Court of New Madrid .
County, Missouri, on October 20, 1980. After an
ex parte hearing, that Circuit Court issued a
temporary restraining order prohibiting the
bankruptcy trustee from exercising any
jurisdiction with respect to the grain located in
Missouri. Immediately thereafter, the legal
representatives of the Missouri Department of
Agriculture were advised that contempt
proceedings against the Circuit Court would be
held in the Bankruptey Court on October 22,
1980. On October 30, 1980, the state of Missouri
filed a Petition for Writ of Prohibition in the
District Court in Arkansas and, on December 2,
1980, that Court decided the Bankruptcy Court
had jurisdiction with respect to the grain located
in Missouri. In its opinion, the District Court
stated that it presumed the grain would not be
sold until the ownership issues were determined.
However, on December 4, 1980, the bankruptcy
trustee requested the Bankruptcy Court to sell
the grain without determining ownership, and the
court so ordered. The December 4, 1980,
decision obviously affected all of the holders of
documents of title to the Missouri grain.
Consequently, the state of Missouri requested a
stay pending appeal in order that the jurisdiction .
and ownership issues could be decided before
important property rights of the holders of the
documents of title could be prejudiced. On
December 22, 1980, the District Court denied the
Motion for Stay Pending Appeal; later that day,
the state of Missouri filed a Petition for Writ of
Prohibition in the Eighth Circuit and obtained a
stay of the bankruptcy proceedings. The appeal
of these matters was set for hearing before the
United States Court of Appeals for the Eighth
Circuit in March 1981, and decision was rendered
on April 8, 1981, nine months after the filing of
the bankruptcy.

That decison [sic] held, in effect, that the
bankruptcy court properly exercised preliminary
jurisdiction over crop assets in which the debtor
held a possessory interest, subject to final
determination of ownership interests, as between
holders of warehouse receipts (documents of title)
and scale tickets (receipts) obtained from the
debtor as documentary evidences of ownership of
crop assets delivered to the debtor upon
contracts of bailment, on the one hand, and the
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debtor and the debtor's assignees, on the other.
(In Re State of Missouri, et al. v. United States
Bankruptcy Court for the Eastern District of Ar-

kansas, Nos. 80-2198 and 80-2179 [8th Circ.,

1981].)

Farm producer-depositors became increas-
ingly impatient during the litigation process
described above, and on February 16, 1981, one
producer forcibly removed approximately 33,000
bushels of soybeans from the Ristine, Missouri
elevator under jurisdiction of the Bankruptcy
Court, which he owned and had deposited
therewith. This was done in violation of orders
of the Bankruptcy Court and with the assistance
and support of several hundred farmers. The
soybeans removed were taken to a nearby elevator
and redeposited. As a result of this action, that
producer was arraigned on federal charges
relating to these acts in early March of 1981.
The charges were subsequently dropped by a
federal grand jury on March 20, 1981.

According to the testimony of Mr. Hopkins,
the resolution of the James Brothers case is
further complicated by the claims of entitlement to
crop assets made by certain creditors holding
secured interests as good faith purchasers for
value of bogus warehouse receipts issued by the
debtors purporting to assign title to crop assets
owned by the debtors which did not in fact exist
at the time the assignments were made.

The events in the James Brothers case were
symptomatic of similar problems experienced by
farm producer groups and state Department of
Agriculture officials in farm produce storage
facility bankruptcies throughout the United States
during the past several years. Testimony before
the Subcommittee on the Courts established that
-the following probiems, encountered in the James
Brothers cases, have repeatedly hindered the
proper distribution of farm produce located in
storage facilities that are the subject of
proceedings in bankruptcy;

(1) delay in abandonment of crop assets
owned by parties who have delivered such assets
to the debtor upon a contract of bailment, with
delays in excess of two years not uncommon;

(2)  conflicts in jurisdiction between the
bankruptcy courts and state agencies charged
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with- the responsibility of supervising the P
liquidation of insolvent storage facilities; .
(3) the requirements of present law which :
mandate that owners of crop assets held by the
debtor solely on the basis of his status as a
bailee must share grain assets held by the trustee
in bankruptcy on a pro rata basis with any
creditor holding a security interest in assets of a
similar type which are owned by the debtor, such
that the bailors of such storage contract crop
assets have the value of their property diminished
for the benefit of such creditors when there is a
shortage of produce on hand;
(4) the unprotected status, as unsecured
creditors in bankruptcy, of farmers who have
sold crops to a farm produce storage facility but
have not received payment for that crop;
(5) the reluctance of some courts to accept
warehouse receipts and scale tickets, the
principle documents used in warehouse business
to establish record of ownership of crop assets
stored in warehouse facilities on bailment
contracts, as evidence of ownership in
bankruptcy abandonment proceedings; and
(6) the tendency of certain bankruptey
courts to attach bailed property for the payment
of trustees fees and expenses incurred in i
performing services unrelated to that bailed .
property.

The Subcommittee on the Courts received
testimony from officials of the United State
Department of Agriculture, state warehouse
regulatory and licensing agencies, farm producer
organizations, the National Grain and Feed
Association, and representatives of  various
banking associations which detailed the occurrence
of these problems in warehouse bankruptcies in
twenty-two states of the midwest and southeastern
areas of the United States during the past two
years.

In response to this testimony, the provisions
of subtitle "B" of the Committee bill would do the
following:

(1)  The bill would require the bankruptcy
courts, upon request in a case involving a grain
storage facility, to establish a timetable for the
performance of all judicial and administrative
functions in connection with the abandonment or
other distribution of grain assets from such a
facility; :
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(2)  The bill would require the court to
distribute grain assets or the proceeds of such
assets first to producers who have merely stored
their grain in such a facility upon a contract of
bailment;

(3) The bill mandates distribution of grain
within 120 days of the filing in bankruptcy except
in cases involving special circumstances requiring
more time;

(4)  The bill contains measures requiring the
court to allow state or federal agencies charged
with the responsibility of liquidating farm produce
storage facilities to participate in the distribution
process; '

(5)  The bill contains measures which would
strengthen present provisions of the Code
allowing a right of reclamation to producers who
have sold goods to a debtor in bankruptcy who
have not received payment;

(6) The bill contains measures requiring the
bankruptcy court to accept valid warehouse
receipts and scale tickets as proof of ownership
of crop assets possessed by the debtor upon
contracts of bailment where they were issued for
that purpose;

(7)  The bill incorporates measures that
would act to prohibit an involuntary bailment of
crop assets owned by producers to a farm
produce storage facility which is the subject of
reorganization proceedings under Chapter 11 of
the Bankruptcy Act; and

(8) The bill grants farm producers a
priority position in the distribution of assets of
the bankrupt to general unsecured creditors when
those farm producers have suffered a loss as a
result of the sale or conversion of farm produce
to or by a debtor operating a storage facility,
after trustee and court expenses, wages of
employees, and pension plan payments.

The bill contains additional sections designed
to inhibit frivolous appeals of abandonment
orders, eliminate the possibility of grain assets
being assessed for trustee fees and costs
unrelated to the costs of preserving or
distributing those assets, and certain definitional
and technical amendments.
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Sec. 352(b) amending table of sections for Chapter 5.

Sec. 353 amending 11 U.S.C. § 901(a).

COMMENT.

There is no prior legislative history for this, apparently, technical
amendment.

Sec. 354 amending Rule 3001 of the Bankruptcy Rules.

DERIVATION.

S.445 sets out a similar version of the rule in its proposed subsection
(e) to section 557:

(e) Any claimant’'s production to the court
of a valid grain storage facility receipt held by
that claimant as evidence of ownership of a
quantity of farm produce sold by the trustee shall
be sufficient to establish a right to possession in
such claimant of a share of the proceeds equal in
value to the quantity, quality, and type of farm
produce specified in such document. In any case
where a claimant has placed the original of such
document on deposit with any party as collateral
for a loan, without assigning ownership interests
in the farm produce over to such party, an
affidavit from such party verifying ownership of
such receipt by the claimant shall be sufficient to
establish a prima facie claim of right to pos-
session of proceeds in such claimant.

S.445, 98th Cong., 1st Sess. § 237(a) (1983).

"Subsection '(e)' establishes the utility of a storage facility receipt
as proof of ownership and right to move for abandonment or
reclamation of property.".

S. Rep. No. 65, 98th Cong., 1st Sess. 66 (1983).
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Subtitle C - Leasehold Management Amendments

Sec. 362(a) amending 11 U.S.C. § 365(a)-(d).

LEGISLATIVE HISTORY.

Subtitle C of title 1l1l, with the exception of
a few minor changes, is identical to S. 549 which
was overwhelming [sic] approved by the committee

and which unanimously passed the Senate in 1982
and 1983.

This subtitle contains three major
substantive provisions which are intended to
remedy serious problems caused shopping centers
and their solvent tenants by the administration of
the bankruptecy code.

The first problem which this bill would
remedy is the long-term wvacancy or partial
operation of space by a bankrupt tenant.
Although in a chapter 7 case the bankruptcy code
presently requires that the trustee decide
whether to assume or reject an unexpired lease
within 60 days after the bankruptcy petition is
filed, there is no deadline for this decision in a
chapter 11 case. Because of the unprecedented
number of bankruptcy cases and the consequent
delays in the bankruptcy courts, tenant space
has been vacated for extended periods of time
before the bankruptcy court forced the trustee to
decide whether to assume or reject the lease.
During this time, the other tenants of the
shopping center are hurt because of the reduced
customer traffic in the shopping center. Tenants
and landlords in other nonresidential structures
have encountered similar problems.

The bill would lessen the problems caused by
extended vacancies and partial operation of tenant
space by requiring that the trustee decide
whether to assume or reject [sic] nonresidential N
real property lease within 60 days after the order
for relief in a case under any chapter. This time
period could be extended by the court for cause,
such as in exceptional cases involving large
numbers of leases. One of the minor changes in
_this subtitle was to Ilimit it to nonresidential
real property leases. If the lease is not assumed
or rejected within this 60-day period, or any
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additional period granted by the court, the lease
is deemed rejected and the trustee must
immediately surrender the property to the lessor.

A second and related problem is that during
the time the debtor has vacated space but has not
vet decided whether to assume or reject the
lease, the trustee has stopped making payments
due under the lease. These payments include
rent due the landlord and common area charges
which are paid by all the tenants according to the
amount of space they lease. In this situation,
the landiord is forced +to provide current
services - the wuse of its property, utilities,

security, and other services - without current
payment. No other creditor is put in this
position. In addition, the other tenants often

must increase their common area charge payments
to compensate for the trustee's failure to make
the required payments for the debtor.

The bill would lessen these problems by
requiring the trustee to perform all the
obligations of the debtor under a lease of
nonresidential real property at the time required
in the lease. This timely performance
requirement will insure that debtor-tenants pay
their rent, common area, and other charges on
time pending the trustee's assumption or rejection
of the lease. For cause, the court can extend
the time for performance of obligations due during
the first 60 days after the order for relief, but
not beyond the end of such 60-day period. At
the end of this period, the amounts due during
the first 60 days would be required to be paid,
and thereafter, all obligations must be performed
on time. This permissible 60-day grace period is
intended to give the trustee time to determine
what lease obligations the debtor has and fto
locate the cash to make the required payments in
exceptionally large or complicated cases. The bill
does not require the performance of obligations
specified in section 365(b)(2), which relate to
solvency and financial condition. The
performance by the trustee of the debtor’'s
obligations has no effect on the performance of
the trustee's obligations under subsections (b) or
(f) of section 365. The acceptance by the lessor
of any payments made by the trustee as required
by this subsection does not constitute a waiver or
relinquishment of the lessor's rights under such
lease or under the bankruptcy code.
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A third problem occurs when shopping
center leases are assumed or assigned and then
used in ways which violate the use clause of the
lease and disrupt the tenant mix, the [sic]
bankruptcy code currently provides that when a
shopping center lease is assumed or assigned,
assurances must be given that the lease
provisions will not be substantially breached and
that the tenant mix will not be substantially
disrupted. Unfortunately, courts have misapplied
these provisions in ways which have deprived
shopping centers and their tenants of the
protections which Congress intended to provide

them.
This bill would delete the word
"substantially” from these provisions, thus

requiring that any clause in the lease be adhered
to. It is especially important that any use clause
in the lease be strictly adhered to and that the
tenant mix not be disrupted. The bankruptcy
courts will stilll retain the flexibility to
determine whether or not a proposed new use for
the premises falls within any use clause of the
lease and whether or not the new use would
disrupt the tenant mix. This amendment requires
strict compliance with the provisions of use
clauses in shopping center leases and prohibits
any changes in the use of the tenant's space not
permitted by the use clause. This amendment is
intended to stop courts from creating new leases
by changing essential lease terms to facilitate
assignments. It is intended to stop the practice
of some courts to determine whether there has
been a disruption by reference to the amount of
space to be assigned as a percentage of the total
area in the shopping center. This amendment is
not intended to enforce requirements to operate
under a specified trade name.

130 Cong. Rec. 58894, 8895 (daily ed. June 29, 1984) (statement of
Sen. Hatch).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 252(a) (1983), contains the amendment
in similar substantive form. The following index cross-references
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each subsection of section 365 as enacted by BAFJA to its correlative
subsection in $.445:

BAFJA Section 365 $.445 Proposed Section 365
§ 365(a) § 365(a)
§ 365(b) (1) (A-C) § 365(B)(M (A-C)
§ 365(b) (2) (A-C) | § 365(b) (2) (A-C)
§ 365(b) (3) (A-D) § 365(b) (3)(A-D)
§ 365(b) (4) § 365(b)(4)
§ 365(c)(1-3) § 365(c)(1-3)
§ 365(d) (1) § 365(d)(1)
§ 365(d)(2) o §365(d)Y(2)
§ 365(d)(3) § 365(a)
§ 365(d) (4) § 365(d)(3)

The subsections referred to below in the Senate Report to $.445
refer, of course, to the subsections proposed in S.445.

1. Section 365(a) is amended by adding the
language:

The trustee shall timely perform all the
obligations of the tenant arising from and after
the date of the order for relief, under an
unexpired non-residential lease {inciuding
payment of the rent and other charges specified
in such lease) until such nonresidential lease is
assumed or rejected, not withstanding the
provisions of Section 303 of this title. For cause
shown, the court may extend the time for
performance of any obligation of rent or other
charges due upon an unexpired lease pursuant to
the provisions of Section 108(b) of this title.
Acceptance of such performance shall not
constitute a waiver or relinquishment of the
lessor's rights under the lease or under this
title.

The purpose of this amendment is to make
clear that the trustee is responsible for paying
post-petition rent and other charges and
performing other obligations of a non-residential
lease on a timely basis until the lease is assumed
or rejected.

However, where a trustee, unfamiliar with
the business of the debtor, is appointed to
administer the estate, and where there is reason
to question the requirement to pay rent or other
charges or to perform other obligations of the
estate under the lease, the trustee may petition
the court, and, if cause can be shown, the court
may extend the time for performance of such
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post-petition obligations to a date no later than
60 days after the order for relief to cure defaults
and perform other similar acts.

A distinction between residential and
non-residential leases is made here and in the
amendment to sections 365(c), (¢)(3), (d)(1),
(d)(2), (d)(3), and to section 541(b).

The application of these provisions is limited
to non-residential leases in order to avoid
depriving residential tenants of  whatever
consumer protections they may have under
applicable non-bankruptcy law.

This amendment also makes clear that the
lessor's acceptance of such performance by the
trustee does not constitute a waiver of
relinquishment of the lessor's rights under the
lease or under the Bankruptcy Code.

2. Section 365(b)(3) has been amended to
provide that adequate assurance of future
performance of a shopping center lease applies
not only where there has been a default, but
whenever an unexpired lease is assigned. This
change is necessary because, due to a technical
omission in the Bankruptcy Code, the protections
for shopping centers and their solvent tenants
which are provided in Section 365(b)(3) could be
construed as not applying in a situation where
the debtor has not defaulted on his lease and
seeks to assign the lease in violation of the use
clause or other provisions of the lease.

3. Section 365(b)(3)(A) is amended to
require an adequate assurance that any assignee
of the lease will have an operating and financial
performance, including guarantors, similar to that
of the original tenant when the lease was
executed.

This provision is intended to prevent a
shopping center lease from being assigned to
another business in poor financial condition.
Such a business might itself soon fail, resulting
in a repetition of the problems caused by the
bankruptcy of the assignor.

This provision gives the lessor and the other
tenants the benefit of the original bargain with
the debtor. Indicia of operating and financial
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performance include advertising effort, marketing
style, profitability, debt rating, and ability to
meet debt obligations.

4. Section 365(b)(3)(C) is amended to make
clear that the assumption or assignment of a
shopping center lease is subject to all the
provisions of that lease, as well as to any other
lease, financing agreement, or master agreement
relating to the shopping center. Debtors have
argued incorrected {[sic] that this provision only
requires adequate assurances that the provisions
of such "other" leases and agreements would not
be breached, but that it would not require such
assurances regarding the provisions of the lease
being assigned.

5. Sections 365(b)(3)(C) and (D) are
amended to delete the word "substantially” from
provisions requiring that an assignment of a
shopping center lease will not breach the assigned
lease or other leases or agreements and will not
disrupt the tenant mix.

In practice, the presence of the qualifier
"substantially” has enabled trustees to ignore the
use clause of leases. This violates the assigned
lease and other agreements and, thereby,
disrupts the fenant mix to the detriment of the
other tenants of the shopping center. In 1978,
Congress recognized the importance of compliance
with the use clauses, and this amendment is
necessary to effect Congress’ intent.

6. Section 365(c)(3) has been added to
provide that the trustee may not assume or assign
an unexpired non-residential lease if “such
non-residential lease has been terminated under
state law prior to the order for relief.”

The purpose of this amendment is to provide
that an unexpired non-residential lease may not
be assumed by a trustee, if such lease has been
terminated by a state court judgment or otherwise
under state law prior to the order for relief.

7. Section 365(d) has been amended to
provide that in a case under any chapter of the
Bankruptcy Code, an unexpired non-residential
lease of the debtor is deemed rejected if the
trustee does not assume or reject such lease
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within 60 days, or within such additional time as
. the court, for cause, orders.

In addition, this amendment provides that if
a nonresidential lease where the debtor is the
lessee is deemed rejected, "the court shall order
the premises to be vacated immediately.”

S. Rep. No. 65, 98th Cong., 1st Sess. 66 (1983).

Sec. 362(b) amending 11 U.S.C. § 365(1)-(m).

LEGISLATIVE HISTORY.

The bill provides that lessors are permitted to
require an assignee to provide a deposit or other
security for the performance of the debtor's
obligations substantially the same as the landlord
would have required upon leasing the space to a
similar tenant. This permits the landlord to get
his usual, reasonable security deposit from an
assignee tenant. '

130 Cong. Rec. S8895 (daily ed. June 29, 1984) (statement of Sen.

. Hatch).

DERIVATION.

5.445, 98th Cong., 1st Sess. § 252(b) (1983), contains the
amendment in similar substantive form, with respect to the addition of
new subparagraph (1); S$.445 makes no reference to the addition of
subparagraph (m) as incorporated in BAFJA. Subparagraph (m)
appears to be a technical amendment.

8. Section 365(1) is added, providing that if
an unexpired lease is assigned, the lessor may
require from the new tenant a security deposit
for the performance of the obligations of the lease
which is substantially the same as that required
by the landlord upon the initial leasing and a
similar tenant.

This amendment is intended to give the
landlord the benefit of his original agreement with
the debtor, and provide protection to the
shopping center and its other tenants equivalent
to that of the original bargain.

S. Rep. No. 65, 98th Cong., 1st Sess. 68 (1983).
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Sec. 363(a) amending. 11 U.S.C. § 541(b).

LEGISLATIVE HISTORY.

Other provisions of the bill would make
minor and clarifying changes in the law. The bill
provides that the trustee may not assume or
reject a lease of nonresidential real property that
has been terminated - under applicable
nonbankruptcy law prior to the order for relief.
A lease that has terminated under applicable
nonbankruptcy law is a lease  that s
unenforceable and no longer subject to
reinstatement under the terms of the lease or
applicable law.

The bill provides that nonresidential real
property subject to a lease that has terminated by
the expiration of its stated term is not property
of the estate and that a proceeding or action by
the landlord to regain possession of the property
is not stayed. A lease that has terminated at the
expiration of the stated term of such lease is a
lease under which the lessee no longer has any
renewal or extension rights.

130 Cong. Rec. S8895 (daily ed. June 29, 1984) (statement of Sen.

Hatch).

DERIVATION,

$.445, 98th Cong., 1st Sess. § 253 (1983), contains the amendment in
similar substantive form.

Sec. 253: This section amends Section 541
of Title 11, United States Code, to make clear
that the debtor's interest in property subject to a
non-residential lease which has expired by virtue
of its own terms is not property of the estate and
that a proceeding to obtain possession of such
property is not automatically stayed by Section
362 of the Code.

This amendment is intended to permit
landlords to proceed promptly in state court to
reclaim possession of non-residential leased
premises where such lease has expired by its own
terms, i.e., because a specified termination date
of the lease has been reached. This change is
intended to facilitate the ability of the landlord to
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re-lease non-residential space to another tenant
. as soon as possible.

S. Rep. No. 65, 98th Cong., 1st Sess. 68_(1983).

Sec. 363(b) amending 11 U.S.C. § 362(b).

LEGISLATIVE HISTORY.

See the statement of Sen. Hatch set out in the Legislative History of
Sec. 363(a), BAFJA.

Subtitle D - Amendments to Title 11, Section 523
Relating to the Discharge of Debts Incurred by
Persons Driving While Intoxicated

Sec. 371 amending 11 U.S5.C. § 523(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 261 (1983), contains the amendment

. verbatim.

Sec. 261: Amends section 523(a) of title 11
to prohibit the discharge of debts incurred as a
result of the debtor's operation of a motor vehicle
while legally intoxicated wunder the laws or
regulations of any jurisdiction within the United
States within  which such motor vehicle was
operated and liability so incurred.

S. Rep. No. 65, 98th Cong., 1st Sess. 69 (1983).

Subtitle "D" of the Committee bill is a
modified version of $.2159 (97th Congress), a bill
introduced by Senator Danforth which would
render debts incurred as a result of an act of
drunk driving non-dischargeable in bankruptcy.

Under present law, a debt that is the result
of a tortious act - such as a judgment against a
debtor as the result of an automobile accident - is
non-dischargeable only if the debt is the result of
a "willful and malicious injury” to the property or
person of another,
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In most states, an injury resulting from an
act of drunk driving will support a finding only
of negligence on the part of the driver. Thus,
more often than not, the debt is discharged -
unless the bankruptecy court finds that the act of
drunk driving was a willful and malicious act by
the nature of the circumstances surrounding it.

The bill will help deter drunk driving, and
protect victims of the drunk driver, by making
such debts non-dischargeable in bankruptcy.
Where a debt was incurred by the debtor as a
result of an act of drunk driving, that debt will
not be dischargeable regardless of any court
finding that willful, wanton, or reckless behavior
was or was not involved.

1d. at 43.
Subtitle E - Referees Salary and Expense Fund
Sec. 381. Title

Sec. 382 amending Section 403(e) of the Act of Novémber 6, 1978 (92
Stat. 2683; Public Law 95-598).

DERIVATION.

S.445, 98th Cong., Tst Sess. § 272 (1983), contains the amendment
verbatim.

Sec. 272: This section amends section
403(e) of Public Law 95-598 so as to place a
$200,000 cap on payments to the referee's salary
and expense fund in cases under section
40c(2) (a) of the Bankruptcy Act pending after
September 30, 1979. It also places a $100,000 cap
on payments to the fund in cases under section
40c(2) (b) of the Act wherein the final
determination as to the amount of the payment
was not made until after September 30, 1979.

S. Rep. No. 65, 98th Cong., Tst Sess. 69 (1983).
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Subtitle F - Amendments Regarding Repurchase Agreements

BACKGROUND.

F. REPURCHASE AGREEMENTS AMENDMENTS
(1) INTRODUCTION

Use of repurchase agreements (sometimes
referred to herein as "repos") (footnote omitted)
has grown rapidly in recent years. Repos are
now considered to be a principal means of
financing the market for United States
Government securities and money market
instruments. Recently, however, a serious
question has arisen whether the securities and
commodities amendments to the Bankruptcy Code
(the "Code"), enacted last year as Public Law
97-222, adequately cover the repo market. As a
first step, the proposed amendments to the Code
would address this question:

(a) by providing new definitions of "repo
participant” and "repurchase agreement” in
section 101, and

(b) by creating a new section at the end of
Chapter 5 and making conforming amendments to
sections 362(b), 546, 548(d)(2) and 553(b)(1) of
the Code to ensure there is no question that repo
participants are afforded the same treatment with
respect to the stay and avoidance provisions of
the Code in connection with repurchase agree-
ments, as newly defined, which Public Law 97-222
explicitly provided - stockbrokers, securities
clearing agencies, commodity brokers and forward
contract merchants in connection with securities
contracts, commodity contracts and forward
contracts.

These amendments would take an important
first step in resolving the recent uncertainty
about whether the provisions of Public Law 97-222
adequately cover the repo market. This
uncertainty largely stems from litigation in the
Lombard-Wall case, as described below, and has

introduced considerable confusion in the use of .

repo transactions in financial markets. The
current Congressional review of other major
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problem areas in the Code presents an immediate
opportunity to eliminate this confusion.

These amendments are offered as an
emergency measure to deal with the effect of the
present uncertainty on the repo market only in
respect of U.S. Government and agency
obligations, certificates of deposit, and eligible
bankers' acceptances.

(2) DESCRIPTION OF THE REPO MARKET

As indicated above, repo  transactions
provide one of the major mechanisms for
limited-term  investment . involving all U.S.
Government and agency securities,

mortgage-related instruments, commodities and all
money market instruments (e.g., certificates of
deposit, bankers' acceptances and commercial
paper).

The volume of repo transactions is very
large. The 36 members of the Association of
Primary Dealers in U.S. Government Securities
(the "Primary Dealers”) alone engage in repo
transactions amounting to about $25 billion to $30
billion each day. It is difficult to determine the
total size of the repo market, but one can safely
estimate that the aggregate daily amount of repo
transactions amounts to several hundred billion
dollars. This should come as little surprise,
since the financial assets that are the subject of
repos include a substantial part of the
approximately trillion dollar U.S. public debt.

The repo market serves a crucial function
for both parties to the repo transaction. The
country's  major institutional and fiduciary
investors make heavy use of repos. For these
investors, including such entities as state and
iocal governments, public and private pension
funds, money market and other mutual funds,
banks, thrift institutions, and large corporations,
repos have become a vital tool of cash
management.

The repo is particularly well-suited to the
needs of these investors. Receipts of taxes and
the proceeds of bond issues in the case of state
and local governments, cash flows from corporate
operations, and liquidity  needs of thrift
institutions and money market funds often fail to
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coincide with the planned expenditures of such
funds, thereby creating the need for such
entities to invest idle funds for short periods in
as risk-free a manner as possible.

Repos generate income for the supplier of
funds while at the same time providing flexibility,
since they can be arranged for periods which
match the supplier's cash flow needs, including
periods as short as one day. Few, if any, other
investment vehicles have this feature.
Government securities or other financial assets
can be bought and held for short periods other
than in repo transactions, but the transaction
costs can be relatively high. Moreocever, [sic]
the possibility of capital loss due to market rate
volatility or the risk of reinvestment at a lower
rate of return significantly reduces the
attractiveness of investment alternatives.

For the Primary Dealers in the
government-related securities market, the repo
market has become the principal means of
financing their positions. Repos provide dealers
with the financing that is essential for them to
buy newly-issued government securities. Repos
also enable other dealers to obtain these
newly~issued securities from the Primary Dealers.
If repo financing becomes unavailable or more
costly due to adverse interpretations of the code,
the  distribution system for newly-issued
government securities and the federal
government's  ability to raise funds in a
cost-effective manner will be adversely affected.
This would in turn increase the cost of
government borrowing and the level of interest
rates generally.

Wide public and private sector participation
is important to the reliable functioning of the
repo markets and permits the U.S. Treasury  and
other federal agencies to finance the country's
public debt at rates of interest lower than
otherwise would be possible. Moreover, it
provides additional incentive for foreign central
banks and other foreign holders of U.S. dollar
reserves to participate in financing the nation's
public debt.

Just as important, the repo market plays an

important role in the conduct of monetary policy.
The Federal Open Market Committee, through the
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Trading Desk at the Federal Reserve Bank of New
York (the "New York Fed"), makes extensive use
of repos in regulating the supply of funds in the
execution of monetary policy. Repos have become
a highly flexible and effective short-term tool for
the Federal Reserve System. The effectiveness of
the repo market as a tool of monetary policy
depends in turn upon broad-based public
participation.

As indicated above, the efficient functioning
of the repo market also facilitates substantial
involvement by foreign central banks, monetary
authorities, and international institutions in
financing the U.S. public debt. The New York
Fed maintains accounts for approximately 140
foreign central banks, monetary authorities, and
international institutions. With - such large
international holdings of the dollar, it has become
important to the orderly financing of the public
debt that these institutions purchase U.S.
Government securities. In 1979, for example, the
dollar wvolume of investment activity for these
foreign accounts alone at the New York Fed
exceeded $1.4 trillion, most of which involved
U.s. Government securities. A substantial
amount of this activity was a [sic] repos.

Finally, the existence of an efficient repo
market in U.S. Government securities enhances
the attractiveness of the U.S. dollar as an
international reserve currency. The dollar is the
principal reserve currency in the world.

(3) REPO MARKET IN JEOPARDY

The effective functioning of the repo market
can only be assured if repo investors will be
protected against open-ended market loss arising
from the insolvency of a dealer or other
counterparty in the repo market. The repo
market is as complex as it is crucial. It is built
upon transactions that are highly interrelated. A
collapse of one institution involved in repo
transactions could start a chain reaction, putting
at risk hundreds of billions of dollars and
threatening the solvency of many additional
institutions.

Since the repo market is important to the

health of the country's financial system, it is
desirable that the Code be interpreted and
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implemented in a manner which protects that
market without creating an unfair result for
debtors. Similar concerns led to Public Law
97-222. Despite Public Law 97-222, investors in
the repo market have in the last several months
found  themselves faced with considerable
uncertainty about the treatment of repos in
bankruptcy proceedings. The provisions of
Public Law 97-222 are not believed adequately
[sic] to protect liquidations of repos in the event
of the insolvency of a dealer or other participant
in the repo market, even though the principal
objective of Public Law 97-222 was to prevent the
insolvency of one commodities or securities firm
from spreading to other firms and possibly
threatening the stability of the affected market.
H.R. Rep. No. 97-420, 97th Cong., 2nd Sess. 1
(1983). '

The uncertainty was highlighted by the
filing in the Bankruptcy Court in the Southern
District of New York of a Chapter 11 bankruptcy
petition by Lombard-Wall Inc. in August 1982.
(footnote omitted) A bench decision in the
Lombard-Wall case held that the holder of
securities subject to a repurchase agreement was
subject to the automatic stay of the Code, and
that this holder was precluded from closing out
its position with the debtor without approval of
the Court. Lombard-Wall Incorporated wv.
Columbus Bank & Trust Co. et al. (In re
Lombard-Wall Incorporated), No. 82 B 11556,
Bankr. Ct., S.D.N.Y., bench decision, Septem-
ber 16, 1882. This holding made clear the risks
to the market created by the Code's stay and
avoidance provisions and demonstrated that Public
Law 97-222 is not sufficient in scope to protect
the market from major dislocations caused by
bankruptcy of market participants.

The Lombard-Wall proceedings and their
extensive press coverage have had an adverse
impact on the financial markets and undermined
the primary purposes of Public Law 97-222
because the repo market is subject to the same
ripple effect as other securities markets.
(footnote omitted)

Uncertainty as to the scope of coverage of
Public Law 97-222 with respect to the repo market
has already caused special problems for certain
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categories of investors. The U.S. Department of
Housing and Urban Development has recently
decided not to permit further investment in repos
by Public Housing Authorities, Indian Housing
Authorities and FHA-Approved Mortgagees for
Multifamily Projects. Standard and Poor's has
suspended rating of "structured municipal issues”
(which permit investment of municipal bond or
note proceeds in repurchase agreements) with
government securities dealers not rated by
Standard and Poor's because of the questions
raised by the Lombard-Wall bankruptcy about the
ability of a bond or note trustee to liquidate, in a
timely manner, securities held under a repurchase
agreement where the seller-repurchaser files for
protection under the Code.

Open-ended mutual funds, particularly the
money market funds, use repos on a short term
basis to assist in managing their portfolios, to
provide flexibility and to provide higher return
with relative safety. As of October 31, 1982,
money market funds held repo agreements
totalling approximately $19.4 billion.

The recent focus on safety and liquidity of
repos in the event of a bankruptcy filing by a
participant to a repo has raised concerns about
their use by the mutual fund industry in light of
the regulatory standards under the Investment
Company Act of 1940. On November 4, 1982, the
Securities and Exchange Commission's Division of
Investment Management, in a memorandum to
Chairman Shad, indicated that it would revise a
previous "'no action”" position regarding repos and
require that investment company boards of
directors, to the extent practicable, evaluate the
credit-worthiness of the brokers or dealers with
~which they propose to engage in repo transactions
and that it would require that government
securities money market funds which advertise
that their portfolio securities are government
guaranteed to disclose substantial investments in
repos.

While these concerns are currently being
addressed within the mutual fund industry, the
only certain solution at this time appears to be
the proposed amendments to the Bankruptcy
Code, which assure protection to the repo market
participant. If a bankruptcy filing does occur,
the proposed legislation would protect the
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liquidity of a fund's repo with a debtor, and
permit the fund to achieve its bargained-for
contract rights.

Safety and the ability to specify term are
the key elements of repos which make them
attractive to funds. Both elements promote
liquidity for funds. Money market funds, by
their nature, are required to be highly liquid and
are used by millions of investors on a daily basis
for investment in and redemption of fund shares.
The ability to redeem promptly, at net asset
value, is crucial to the operation of these funds
and the maintenance of investor confidence. The
filing of a case under the Code by a government
securities dealer, or other party which holds a
repo with a fund, puts these key elements in
some doubt. Although there is little likelihood
that bankruptcies involving fund repo would
occur with any frequency, the mere possibility,
under present law, raises significant issues as to
the safeguards and circumstances under which
funds should utilize repos in their investment
portfolios.

The proposed amendments to the Code,
described below, will help assure that the
objective of Public Law 97-222 to minimize the
displacement caused in the commodities and
securities markets in the event of a major
bankruptcy (128 CONG. REC. H261 (daily ed.
February 9, 1982) (statement of Rep. Edwards))
is carried out by expressly providing the repo
market the same protection.

(4) PROPOSED REPO AMENDMENTS

The proposed amendments will take an
important first step toward meeting the full
objective of Public Law 97-222 by expressly
providing that similar protections apply to the
crucial portions of the repo market involving U.S.
Government and agency obligations, certificates of
deposit, and eligible bankers' acceptances. The
structure of the proposed amendments is based
upon the addition to the Code of new definitions
of "repo participant” and "repurchase agreement”
and the making of conforming changes in relevent
provisions of the Code. The proposed
amendments are intended to afford participants in
the repo market the same treatment with respect
to the stay and avoidance provisions of the Code
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that Public Law 97-222 explicitly provided
stockbrokers, securities clearing agencies,
commodity brokers and forward contract
merchants in connection with securities contracts,
commodity contracts and forward contracts.

The amendments would apply only to certain
repurchase agreements, namely those involving
certificates of deposit, eligible bankers'
acceptances, or securities that are direct
obligations of, or that are fully guaranteed as to
principal and interest by, the United States or
any agency of the United States. These
amendments are not intended, however, to affect
the status of repos involving securities or
involving commodities as securities contracts,
commodity. contracts, or forward contracts, and
their consequent eligibility for similar treatment
under other provisions of the Code, such as the
provisions giving protection to stockbrokers,
securities clearing agencies, commodity brokers,
and forward contract merchants for liquidation
and setoff in respect of securities contracts,
commodity ccntracts or forward contracts. In
particular, a repurchase agreement as defined in
the amendments, insofar as it applies to a
security, would continue to be a securities
contract as defined in the Code and thus also
would be subject to the Code provisions
pertaining to securities contracts. Similarly,
insofar as a repurchase agreement as defined by
the amendments applies to a commodity, it would
continue to be a forward contract for purposes of
the Code and would be subject to the Code
provisions pertaining to forward contracts.

S. Rep. No. 65, 98th Cong., 1st Sess 44 (1983).

Sec. 391(1) amending 11 U.S5.C. § 101.

DERIVATION.

$.445, 98th Cong., Tst Sess. § 281(a) (1983), contains the amendment
verbatim.

"Section 281(a): makes conforming redesignations of subsequent

definitions.

"

S. Rep. No. 65, 98th Cong., 1st Sess. 69 (1983).
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" Sec. 391(2) amending 11 U.S.C. § 101.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 281(b) (1983), contains the

amendment in similar substantive form.

Section 281(b): provides a new definition
for "repo participant” in section 101. " Repo
participant” includes any entity that, on any day
during the period beginning 90 days before the
date of the filing of the petition, has one or more
outstanding repurchase agreements with the
debtor with an aggregate repurchase price of
$1,000,000 or more. The 90 day period is based
on the preference period set forth in section 547
of the Code. This definition is intended to
include an entity acting for its own account or
for the account of one or more other entities
(whether as custodian, trustee, fiduciary, agent
or in any other capacity).

It is also intended to include an entity,
acting for its own account or for one or more
other entities, or both for itself and for another
or more other entities, that may have entered into
one or more repurchase agreements with a single
debtor which may each involve a  stated
repurchase price of less than $1,000,000, but
which would have an aggregate stated repurchase
price of 1,000,000 or more.

It is not intended by the provisions of this
definition to affect the status of agreements
involving an aggregate repurchase price of less
than $1,000,000 under other provisions of the
Code, such as those, for example, protecting
securities contracts and forward contracts.

Section [281(b)] provides a new definition
for "repurchase agreement” in section 101.
"Repurchase agreement” means any agreement
which provides for the transfer of certificates of
deposit, eligible bankers' acceptances, or
securities that are direct obligations of, or that
are fully guaranteed as to principal and interest
by, the United States or any agency of the
United States against the transfer of funds by
the transferee of such certificates of deposit,
eligible bankers' acceptances, or securities with a
simultaneous agreement by such transferee to
transfer to the transferor thereof certificates of
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* deposit, eligible  bankers' acceptances, or
securities as described above, at a date certain
within one vyear after such transfers or on
demand, against the transfer of funds. This
definition also applies to a reverse repurchase
agreement. |t also covers any related terms in a
repurchase agreement (such as market-to-market
provisions). For purposes of this definition an
"eligible bankers' acceptance” is either (i) an
acceptance by any institution of a draft or bill of
exchange drawn on itself which, if drawn on a
member bank, would be eligible for acceptance
under the criteria established in subparagraph
(A) of the seventh paragraph of section 13 of the
Federal Reserve Act, 12 U.S.C. § 372, or (ii) an
acceptance which, on the date the repurchase
agreement is entered into, is eligible for purchase
under the rules of the Federal Open Market
Committee.

While repurchase agreements may be open to
various kinds of characterizations and are
characterized in market practice under various
legal relationships, it is intended by this action
that any agreement that meets the terms of the
definition of repurchase agreement shall receive
the treatment in bankruptcy that is provided for
in this subtitle.

The definition does not require (or prevent)
the original and reverse transfers to be provided
for in separate agreements or confirmations. A
repurchase agreement may be either written or
oral.

in accordance with market practice, some

repurchase agreements permit certain
substitutions of the assets subject to the
repurchase agreement. Accordingly, under

agreements covered by this definition, the
transferor may make certain substitutions of
assets, but only assets of at least equal market
value to those originally transferred and falling
within the same one of the three enumerated
categories (i.e., certificates of deposit, eligible
bankers' acceptances, or U.S. government and
Federal agency issued or guaranteed securities).
The transferee may return only assets that are
the same in all material respects as those last
transferred or substituted by the transferor.
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Repurchase agreements for only certificates:
of deposit, eligible bankers' acceptances, and
U.S. government and Federal agency issued or
guaranteed obligations are afforded the
amendment's treatment under the Code. As
provided in section 102(5) of title 11, United
States Code, the enumeration of the underlying
types of property in the alternative is not
exclusive; a repurchase agreement can involve the
transfer or re-transfer of a combination of the
enumerated kinds of property. It is not intended
by the enumeration in this definition to affect in
any way the status of repurchase agreements for
any item, whether or not covered by the
definition, under other provisions of the Code,
such as those, for example, protecting securities
contracts and forward contracts.

In particular, a repurchase agreement as
defined in this subtitle, insofar as it applies to
a security, would continue to be a securities
contract as defined in the Code and thus also
would be subject to the Code provisions
pertaining to securities contracts. Similarly,
insofar as a repurchase agreement as defined in
this subtitle applies to a commodity, it would
continue to be a forward contract for purposes of
the Code and would be subject to the forward
contract provisions of the Code.

The reference to "direct obligations of, or
that are fully guaranteed as to principal and
interest by, the United States or any agency of
the United States” is based on section 14(b) of
the Federal Reserve Act, 12 U.S$.C. § 355, and is
intended to include all obligations of, or that are
fully guaranteed as to principal and interest by,
any entity whose obligations are determined by
the Board of Governors of the Federal Reserve
System to be eligible for purchase by the Federal
Reserve banks under the similar language of
section 14(b) of the Federal Reserve Act.

S. Rep. No. 65, 98th Cong., 1st Sess. 69 (1983).
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Sec. 392 amending 11 U.S.C. § 362(b).
DERIVATION. .

S$.445, 98th Cong., 1st Sess. § 282 (1983), contains the amendment
verbatim.

Section 282(a): makes conforming redesig-
nations of subsequent paragraphs.

Section 282(b): is intended to clarify that,
despite the automatic stay of section 362(a), a
repo participant may set off a claim for a margin
or settiement payment arising out of repurchase
agreements against the repo participant's
obligations to the debtor in respect of cash,
securities or other property that the repo.
participant is holding, or that is due to the
debtor, to margin, guarantee, secure or settle
repurchase agreements, notwithstanding the
bankruptcy of the party for whose account such
cash, securities, or property is held. This
provision is essentially parallel to the one in
existing Code section 362(b)(6).

This section refers to settlement payments as
defined in section 741(8). It is intended for
purposes of this section and the other provisions .
added by this subtitle that any amount paid or
payable with respect to any interest, dividend or
other distribution in respect of the certificate of
deposit, eligible bankers' acceptance, or security
that is the subject of the repurchase agreement
and any amount paid or payable with respect to
any interest, rebate or other fee in respect of
the repurchase agreement, regardless of whether
the amount is paid or payable on a settlement
date or a different date, constitute[s] a
settlement payment within the meaning of that
term as defined in section 741(8). Such items
serve the same function as other, more
conventional types of settlement payment and are
commonly used in the securities trade. This
assures consistency of f{reatment, since it s
understood that similar amounts paid or payable
with respect to securities contracts likewise come
within the definition of settlement payment as
defined in section 741(8) for purposes of the
Code provisions relating to securities contracts.

APP I PAGE 98 l

(1/87)

S. Rep. No. 65, 98th Cong., 1st Sess. 71 (1983).



Sec. 393 amending 11 U.S.C. § 546.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 283 (1983), contains the amendment

verbatim.

Section 283: creates a new subsection to
section 546 which, together with provisions of
section 548, clarifies that a trustee is prohibited
from avoiding a transfer that is a margin payment
or settlement payment made by or to a repo
participant in connection with a repurchase
agreement, except where the transfer was made
with actual intent to hinder, delay or defraud
other creditors and the property transferred was
not taken in good faith. This prohibition is
parallel to the one in existing Code section
546(d).

S. Rep. No. 65, 98th Cong., 1st Sess. 71 (1983).

Sec. 394 amending 11 U.S.C. § 548(d)(2).

DERIVATION.

$.445, 98th Cong., 1Ist Sess. § 284 (1983), contains the

substantive amendment.

Section 284: creates a new subsection to
section 548(d)(2) to clarify that all margin or
settlement payments made in connection with a
repurchase agreement are taken for value to the
full extent of such margin payments. This new
provision is parallel to the one in existing Code
section 548(d) (2)(BR).

S. Rep. No. 65, 98th Cong., 1st Sess. 71 (1983).

Sec. 395 amending 11 U.S.C. § 553(b)(1).

DERIVATION.

same

$.445, 98th Cong., 1st Sess. § 285 (1983), contains the amendment

verbatim.
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"Section 285: makes a conforming change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 71 (1983).

Sec. 396 amending 11 U.S.C. § 559.

DERIVATION.

S.445, 98th Cong., Tst Sess. § 286 (1983), contains the amendment

verbatim.

Section 286: adds a new section to the end
of Chapter 5 of title 11 to clarify that the
exercise of a contractual right of a repro [sic]
participant to cause the liquidation of a
repurchase agreement, because of a condition of
the kind specified in section 365(e)(1) of title
11, shall not be stayed, avoided or otherwise
limited in any proceeding under title 11 by a
court or administrative agency, unless, where the
debtor is a stockbroker or securities clearing
agency, such order is authorized under the
provisions of the Securities Investor Protection
Act of 1970 (15 U.S.C. 78aaa et seq.) or any
statute administered by the Securities and
Exchange Commission. This provision would
confirm that the liquidation would terminate any
right of the debtor's trustee to affirm an
executory contract in respect of a repurchase
agreement. The prompt liquidation of an
insolvent's position is generally desirable to
minimize the potentially massive losses and chain
reaction of insolvencies that could occur if the
market were to move sharply in the wrong
direction. This provision is parallel to the one
in existing Code section 555.

The amendment also contains an excess
proceeds provision applicable in the event that a
repo participant liquidates one or more repurchase
agreements with a debtor and under the terms of
one or more such agreements has agreed to
deliver assets subject to such agreement or
agreements to the debtor. In such an event any
excess of the market prices received on
liquidation of such assets (or if any such assets
are not disposed of on the date of liquidation of
such repurchase agreements, at the prices
available at the time of Iliquidation of such

repurchase agreements from a generally
recognized source or the most recent closing bid
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quotation from such a source) over the sum of
the stated repurchase prices and all expenses
(including such items as brokerage fees, bank
charges or fees for legal services) in connection
with the liquidation of such repurchase
agreements shall be deemed property of the
estate, subject to the available rights of setoff.
It is intended that the rights of setoff and other
remedies permitted elsewhere in the Bankruptcy
Code and under other law are not to be limited
by this provision.

The new section includes a definition of the
term "contractual right” in respect of repurchase
agreements to make explicit that this term
includes rights arising under common law, under
law merchant or by reason of normal business
practice whether or not evidenced in writing, as
well as a right set forth in a rule or bylaw, of a
national securities exchange, a national securities
association, of a securities clearing agency that
is applicable to each party to the repurchase
agreement. It is understood and intended that
such a rule or bylaw would be applicable to each
party to the repurchase agreement only if each of
them is a member of the exchange, association or
agency promulgating the rule or bylaw or has
agreed to be bound by such rule or bylaw.

S. Rep. No. 65, 98th Cong., 1st Sess. 71 (1983).

Subtitle G - Amendments to Title 11,
Section 365 of the United States Code to Provide
Adequate Protection for Timeshare Consumers

BACKGROUND.

G. AMENDMENTS REGARDING
TIMESHARE AGREEMENTS

The Bankruptcy Code of 1978 greatly
expanded the ability of the Trustee to reject
executory contracts. To temper this increased
power and to reflect the growing body of
bankruptcy common law which provided some
protection for consumer creditor interests,
specific provisions were included in Section 365
to allow consumers to continue their use and
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enjoyment of their leases or land purchased via
installment contracts. Thus, while the Trustee
could still reject their contracts as executory,
the consumers’ interests were recognized and
protected.

in a similar manner and for similar reasons,
these proposed amendments to Section 365 of the
Bankruptcy Code of 1978 modify the Trustee's
ability to reject contracts of consumer creditors
of a bankrupt timeshare developer by seeking to
recognize the interests of the growing number of
timeshare consumers and the need to provide
these consumers with some protection in the event
of a timeshare developer bankruptcy. These
amendments do two things:

1. Add the definition "timeshare plan” and
"timeshare interest” to Section 101 of the
Bankruptey Code; and

2. Modify existing Section 365(h) and (i) to
clearly indicate that timeshare interests are to be
treated in the same manner as leases and sales of
real property.

Courts have refused to extend the existing
provisions to timeshare consumers because such
consumers are not specifically mentioned in either
paragraph and their possessory interests differ
from the typical interests of lessees or contract
purchasers, Because timeshare interests are
difficult to characterize within existing consumer
protections to explicitly include them.

This type of legislation is urgently needed.
In February of 1982, over 700 timeshare
consumers lost whatever interest they had and all
moneys paid in Sherwood Hills, a timeshare resort
in Utah; and, over 200 timeshare consumers lost
all moneys paid to a developer who subsequently
declared bankruptcy in the Sombrero Reef Club in
Florida. 1/

These consumer creditors do not have
adequate protection. They are not businesses

Sombrero Reef Club, Inc. 18 B.R. 612 (Bankr.

1982.)
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with the ability to spread the burden of bad debt

to customers. They are not
a rare enterprise. Curren
place the number of timesha

isolated consumers of
t industry estimates
re resorts near 1,000

and the number of timeshare consumers at over

500, 000.
the number of consumers at
rapid rate,
with protections

Because this is a growing industry with

risk increasing at a

the need to provide these consumers
already provided

lessees and

purchasers of real property is critical.

Subtitle G of 5.445 contains the provisions
of $.492, a bill introduced by Senators Hatch and

Thurmond in January, 1983.

identical to §.3027, which was
Senator Hatch in the 97th Cong.
been ordered reported

Committee on the Judiciary.

In testimony before the
on January 24, 1983,
Chairman of the National Ti

favorably

Mr.

S. 492 is essentially
introduced by
$.492 has also
from the

Courts Subcommittee
Carl G. Berry,
mesharing Council of

the American Land Development Association stated

the problem succinctly.
Sombrero Reef, Berry stated:

. The Bankruptcy

Speaking in reference to

Code held that

"right-to-use” timeshare  purchase
contracts were executory and could
be rejected by the debtor-in-
possession developer, thereby
allowing the sale of the resort
property free and c¢lear of the

interest of the consume

r purchasers.

S. Rep. No. 65, 98th Cong., 1st Sess. 49 (1983).

Sec. 401 amending 11 U.S.C. § 101.

DERIVATION.
§.445, 98th Cong., 1st Sess. § 281 (1983), contains the amendment
verbatim.
"Sec. 291: This section defines the terms 'timeshare plan’ and
'timeshare interest'.".
S. Rep. No. 65, 98th Cong., 1st Sess. 72 (1983).
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Sec. 402 amending 11 U.S.C. § 365(h)(1).

DERIVATION. .

S.445, 98th Cong., 1st Sess. § 292 (1983), contains the amendment
verbatim.

Sec. 292: This section amends section
365(h)(1) of title 11 to afford holders of
timeshare interests the same protections which are
presently extended to lessees of unexpired leases
in real property of the debtor under that section
of the Code. Also, the language of the section is
revised in order to define the parameters of the
lessee or timeshare interest holder's authority to
treat the Ilease or timeshare interest as
terminated.

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 403 amending 11 U.S.C. § 365(h)(2).

DERIVATION.

$.445, 898th Cong., 1st Sess. § 293 (1983), contains the amendment
verbatim. .

"Sec. 293: Section 293 amends section 365(h)(2) of title 11 to include
holders of timeshare interests in the provisions of that section
regarding offsets for damages resulting from nonperformance of the
debtor's obligations under the contract.".

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 404 amending 11 U.S5.C. § 365(i)(1).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 294 (1983), contains the amendment
verbatim.

"Sec. 294: Section 294 amends section 365(i)(1) of title 11 to include
timeshare interests in the category of executory contracts covered by
the provisions of that section.”

S. Rep. No. 65, 98th Cong., Tst Sess. 73 (1983).
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Subtitle H - Miscellaneous Amendments to Title 11

Sec. 421(a) amending 11 U.S.C. § 101(2)(D).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 311(a) (1983), contains the amendment

verbatim.

"Sec. 311: (a) This section deletes a redundancy. 'Substantial
the property of the debtor’ includes all of the property of the d
and ‘all' can be deleted as redundant.”.

S. Rep. No. 65, 98th Cong., 1st Sess 73 (1983).

Sec. 421(b) amending 11 U.S5.C. § 101(8)(B).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 311(b) (1983), contains
amendment verbatim,

]

"Subsection (b). This amendment corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 421(c) amending 11 U.S.C. § 101(9)(B).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 311(c)(1) (1983), contains
amendment verbatim.

Subsection (¢). This amendment cross-
references two additional sections to complete the
intent that claims fixed after the filing of the
petition are to be treated as pre-petition claims,
and deletes the reference to present section
502(i), which is in effect repealed by section
30(g) of the bill.

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).
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COMMENT.

The deleted reference referred to in the Report was not incorporated
into BAFJA.

Sec. 421(d) amending 11 U.S.C. § 101(14).

COMMENT.

No prior legislative authority.

Sec. 421(e) amending 11 U.S.C. § 101(24).

DERIVATION.

$.445, 98th Cong., lst Sess. § 311(e) (1983), contains the amendment
verbatim.

"Subsection (e). This amendment corrects a typographical error in
the definition of 'individual with regular income’."

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 421(f) amending 11 U.S.C. § 101(26)(B)(ii).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 311(f) (1983) contains the amendment
verbatim.

Subsection (f). This amendment to the
definition of "insolvent” with respect to a
partnership, clarifies that “separate” as used in
the definition refers to the general partners’
nonpartnership property, and removes the
ambiguity that it might refer to his
non-community property in a community property
estate.

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).
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Sec. 421(g) amending 11 U.S.C. § 101(30).

COMMENT.

No prior legislative authority.

Sec. 421(h) amending 11 U.S.C. § 101(38)(B)(vi).

DERIVATION.

A-1.3.73

$.445, 98th Cong., 1st Sess. § 311(g) (1983) contains the amendment

verbatim.

"Subsection (g). This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 421(i) amending 11 U.S.C. § 101(44).

COMMENT.

No prior legislative authority.

Sec. 421(j)(1)-(3) amending 11 U.S.C. § 101.

COMMENT.

This is a éonforming amendment.

Sec. 421(j)(4)-(7) amending 11 U.S.C. § 1071,

DERIVATION.

$.445, 98th Cong., 1st Sess. § 311(i)- and (j) (1983) contains the

amendment verbatim.

Subsection (i). This amendment

adds a

definition of "United States” to section 101.
Subsection (j). This section adds definitions to

section 101, for the terms 'state",

"forward

contract”, "forward contract merchant”, and
"financial institution". The  definition  of
"forward contract” will eliminate the present

uncertainty surrounding the use of that term in

the Code.

APP I
(1/87)

PAGE 107



A-1.3.74

The terms "purchase”, "sale"” and "transfer” are

used in the definition in their broadest sense to -
include, at least, consignments, leases, swaps, .
hedge transactions, commercial options, deposits,

loans, allocated and unallocated transactions, or

any combination thereof. The definition of

"forward contract merchant” will eliminate the

present uncertainty surrounding the use of that

term in the Code.

S. Rep. No. 65, 98th Cong., 1st Sess. 73 (1983).

Sec. 422 amending 11 U.S.C. § 102.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 312 (1983), contains the amendment
verbatim.

"Sec. 312: This amendment corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 423 amending 11 U.S.C. § 103(c). .
DERIVATION.

S$.445, 98th Cong., 1st Sess. § 313 (1983), contains the amendment
verbatim.

"Sec. 313: This amendment corrects a typographical error.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 424 amending 11 U.S.C. § 108.

DERIVATION.

§$.445, 98th Cong., Tst Sess. § 314(a) and (b) (1983), contains the
amendment verbatim.

"(a). This amendment corrects a grammatical error. Subsection (b).
This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).
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Sec. 425 amending 11 U.S.C. § 109. .

DERIVATION.

$.445, 98th Cong., 1st Sess. § 315(a), (d) and (e) (1983), contains
the amendment verbatim.

"(a). This amendment makes a stylistic change. . . . Subsection
(d). Stylistic change. Subsection (e). Stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 426(a) amending 11 U.S.C. § 303(b).

DERIVATION,

$.445, 98th Cong., 1st Sess. § 316 (1983), contains the amendment
verbatim.

"Sec. 316: This amendment is a stylistic change.”,

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 426(b) amending 11 U.S.C. § 303(b)(1) and (h)(1).

COMMENT.

There is no legislative history for this amendment.

Sec. 427 amending 11 U.S.C. § 303(j)(2).

DERIVATION.

S5.445, 98th Cong., 1Tst Sess. § 317 (1983), contains the amendment
verbatim.

"Sec. 317: This amendment corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).
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Sec. 428 amending 11 U.S.C. § 321(b). : | |
DERIVATION. .

S.445, 98th Cong., 1st Sess. § 318 (1983), contains the amendment
verbatim.

"Sec. 318: This amendment makes a stylistic change that clarifies
section 321(b).".

S. Rep. No. 65, 98th Cong., Tst Sess. 74 (1983).

Sec. 429 amending 11 U.S5.C. & 322(b)(1).

DERIVATION.

$.445, 98th Cong., T1st Sess. § 319 (1983), contains the amendment
verbatim.

"Sec. 319: This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 430(a) amending 11 U.S.C. § 326(a). .
DERIVATION.

$.445, 98th Cong., 1st Sess. § 320(a) (1983) contains the amendment
verbatim.

"(a). Amends section 326(a) to allow greater recovery for trustees in
Chapter 7 and 11 cases. Testimony at the April 6, 1981 Senate
Judiciary Committee hearings (Courts) revealed that the present fee
system has made it very difficult to obtain private trustees in chapter
11 cases.".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 430(b) amending 11 U.5.C. § 326(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 320(b) (1983) contains the amendment
verbatim.
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"Subsection (b). This amendment makes a stylistic amendment to
conform section 326(d) to section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 74 (1983).

Sec. 430(c) amending 11 U.S.C. § 326(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 320(c) (1983) contains the amendment
verbatim.

Subsection (¢). Amendment provides greater
flexibility for the trustee in hiring of profes-
sional persons to assist with trustee's duties.
Where there is an actual conflict of interest,
the trustee may not employ a party who repre-
sents a creditor in the case. This amendment is

consistent with the amendment made to sec.
1103(b) of the Code.

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 431 amending 11 U.S.C. § 328(a).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 321 (1983), contains the amendment
verbatim.

"This amendment corrects a grammatical error.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 432(a) amending 11 U.S.C. & 329(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 322(a) (1983), contains the amendment
verbatim.

"(a) This amendment makes a stylistic amendment to conform section
329(a) to section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).
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Sec. 432(b) amending 11 U.S5.C. § 329(b). .
DERIVATION.

S.445, 98th Cong., 1st Sess. § 322(b) (1983), contains the
amendment verbatim.

"Subsection (b). This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 433 amending 11 U.8.C. § 330(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 323 (1983), contains the amendment
verbatim.

Sec. 323: This amendment strikes "to any
parties in interest and to the United States
trustee” in section 330(a) and also makes a
stylistic change. All provisions relating to the
United States Trustee were intended to be
collected  together in chapter 15 (listed
separately). In that process this reference was .
overlooked, making the deletion necessary by
stylistic change.

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 434(a) amending 11 U.S.C. § 330(b_).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 324(a) (1983), contains the amendment
verbatim.

Sec. 324: (a) This amendment raises the
amount from the filing fees in chapter 7 cases to
the trustee serving in such cases from 820 to
$45. The Administrative Office of the United
States Courts is encouraged to develop a system
of making the $45 payments that will result in the
least expense and administrative work for the
government, For example there could be no
disadvantage to the government and the taxpayers
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if the $45 were paid from appropriate [sic] funds,
provided the full filing fee had been received by
clerk of court and deposited in the Treasury.

S.'Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 434(b) amending 11 U.S.C. § 330.
DERIVATION.

S.445, 98th Cong., 1st Sess. § 324(b) (1983) contains the amendment
verbatim, except the minimum amount to be paid to the trustee is
proposed to be $10. BAFJA set a $5 minimum fee.

Subsection (b). This amendment provides in
chapter 13 cases for a specified minimum monthly
compensation during the administration of the plan
to the trustee serving in such cases. Minimal
payment plans under chapter 13 have become a
financial burden upon the trustees required to
administer them. This amendment will assure that
the trustee is paid at least $10 per month for his
services if the percentage of the monthly
payments to creditors that he would be entitled to
receive would be less than $10.

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 435 amending 11 U.S5.C. § 342(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 326 (1983), contains the amendment
verbatim.

"This amendment creates a new section 342 mandating that adequate
notice of any order for relief under the United States Bankruptcy

laws be given, including such notice to any holder of a community
claim.”,

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).
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Sec. 436 amending 11 U.S.C. § 343.

DERIVATION. .

$.445, 98th Cong., 1st Sess. § 327 (1983), contains the amendment
verbatim.

"This amendment makes cross-referencing and typographical

corrections.".

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 437 amending 11 U.S.C. § 345.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 329 (1983), contains the amendment
verbatim.

"This amendment makes clear that depositories are authorized to give
the security required for deposits of funds from the bankruptcy case
as provided under section 345.".

$. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 438 amending 11 U.S.C. § 346(c)(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 330(a) (1983), contains the amendment
verbatim.

"(a). This amendment corrects a typographical error in section

346(c)(2).".

S. Rep. No. 65, 98th Cong., 1st Sess. 75 (1983).

Sec. 439 amending 11 U.S.C. § 350(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 334 (1983), contains the amendment
verbatim.
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"Sec. 334: This amendment corrects a typographical error in section
350(b).".

S. Rep. No. 65, 98th Cong., Tst Sess. 76 (1983).

. Sec. 440 amending 11 U.S.C. § 361(1).

DERIVATION.

5.445, 98th Cong., 1st Sess. § 335 (1983), contains the amendment
verbatim. . ]

Sec: 335: This section makes an amendment
in the first alternative means of providing
adequate protection by adding the option of
making a one-time cash payment as an alternative
to periodic cash payments. It is intended to.
conform with the drafting style as exemplified in
section 102(7), the singular includes the plural.

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

Sec. 441(a) amending 11 U.S.C. § 362(a).

DERIVATION.

S5.445, 98th Cong., 1st Sess. § 336(a)(1)-(2) (1983), contains the
amendment verbatim.

"(a). Paragraph (1) inserting ‘'action or' in the phrase 'other
proceeding’ as among those matters stayed by the automatic stay,
makes only a technical change. Paragraph (2) makes a stylistic
change.".

S. Rep. No. 65, 98th Cong., Tst Sess. 76 (1983).

Sec. 441(b) amending 11 U.S.C. § 362(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 336(b)(1), (3)-(6) (1983) contain the
amendments verbatim. Note, however, that § 336(b)(6) also proposed
an additional new paragraph regarding the filing of UCC continuation

statements and federal tax liens which was not incorporated into
BAFJA.
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Subsection (b). Paragraphs (1) and (2)
make technical and stylistic changes. The
automatic stay provided by section 362(a) applies .
to setoffs, enforcement of liens and actions to
collect on claims against the debtor. Paragraph
(3) makes stylistic changes. Paragraph (4) is
intended to clarify that the exception from the
automatic stay for injunctive actions by the
government is to occur only in instances where
there is a serious potential for harm to the public
such as the debtor is polluting with toxic waste,
and not the ordinary case where the government
unit is simply enforcing its regulations by way of
injunction. Paragraph (5) is a conforming
amendment. Paragraph (6) adds two new
paragraphs which add to the exception to the
automatic stay for certain transactions involving
the filing of a federal tax lien and Uniform
Commercial Code continuation statement or of the
presentment of a negotiable instrument.

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

COMMENT.

Note: BAFJA did not incorporate the paragraph proposed in

paragraph (6) regarding the filing of UCC continuation statements .

and federal tax liens. Note, also, that BAFJA did not incorporate
the stylistic change proposed by paragraph (2).

Sec. 441(c) amending 11 U.5.C. § 362(c)(2)(B).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 336(c) (1983), contains the amendment
verbatim.

"Subsection (c). This amendment conforms section 263(d)(2) to

section 102(5).".
S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).
COMMENT.

The applicable section was referenced incorrectly as "263", rather

than "362".
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Sec. 441(d) amending 11 U.S.C. § 362(d)(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 336(d)(1) (1983), contains the
amendment verbatim.

"Paragraph (1) of this amendment is a cross-reference change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

Sec. 4471(e) amending 11 U.S.C. § 362(e).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 336(e) (1983), contains the amendment
verbatim.

"Subsection (e). This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

Sec. 441(f) amending 11 U.S.C. § 362(f).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 336(f) (1983), contains the amendment
verbatim.

"Subsection (f). This amendment is a technical change, permitting
the court to grant ex parte relief from the automatic stay, with or
without a hearing.".

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

Sec. 442(a) amending 11 U.S.C. § 363(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 337(a) (1983), contains the amendment
verbatim.
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"This amendment makes clear that 'cash collateral’ as used in section
363 includes the proceeds of the secured party's coliateral whether
converted to cash prior to or after the commencement of the
bankruptcy case."”

S. Rep. No. 65, 98th Cong., 1st Sess. 76 (1983).

Sec. 442(b) amending 11 U.S.C. § 363(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 337(b) (1983), contains the
amendment verbatim.

"This amendment inserts a new paragraph in subsection 363(b)
concerning required notification under subsection (a) of section 7A of
the Clayton Act (15 U.S.C. 18a). It is a technical change.".

S. Rep. No. 65, 98th Cong., ist Sess. 76 (1983).

Sec. 442(¢c) amending 11 U.S.C. § 363(c).

DERIVATION.

$.445, 98th Cong., st Sess. § 337(c) (1983), contains the amendment
verbatim.

"This amendment allows the court with or without a hearing to protect
any interest in property under the administration of the trustee and
makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).

Sec. 442(d) amending 11 U.S.C. § 363(£)(3).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 337(d) (1983), contains the
amendment verbatim.

"This amendment is a stylistic change.".

$. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).
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Sec. 442(e) amending 11 U.S.C. § 363(h).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 337(e) (1983), contains the amendment
verbatim.

"This amendment is a technical change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).

Sec. 442(f) amending 11 U.S.C. § 363(j).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 337(f) (1983), contains the amendment
verbatim.

"This amendment is a typographical change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).

Sec. 442(g) amending 11 U.S.C. § 363(k).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 337(g) (1983), contains the
amendment verbatim.

"This amendment is a technical change.".

S. Rep. No. 65, 98th Cong., Tst Sess. 77 (1983).

Sec. 442(h) amending 11 U.S.C. § 363(1).

DERIVATION.

5.445, 98th Cong., 1Ist Sess. §& 337(h) (1983), contains the
amendment verbatim,

"This amendment corrects printing and stylistic errors in section
363(1).".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).
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Sec. 442(i) amending 11 U.S.C. § 363(n).

DERIVATION. .

$.445, 98th Cong. l1st Sess. & 337(i) (1983), contains the amendment
verbatim.

"This amendment corrects typographical errors and makes technical
changes in section 363(n).".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).

Sec. 442(j) amending 11 U.S.C. § 363.

DERIVATION.

S.445, 98th Cong. Tst Sess. & 337(j) (1983), contains the amendment
verbatim.

"As a stylistic change, this amendment creates a new subsection

delineating the burden of proof of the trustee and of the entity
asserting an interest in property in any hearing under section 363.".

S. Rep. No. 65, 98th Cong., 1st Sess. 77 (1983).

Sec. 443 amending 11 U.S.C. & 366(a).

DERIVATION.

S.445, 98th Cong. 1st Sess. § 339 (1983), contains the amendment
verbatim.

"This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1883).

Sec. 444 amending 11 U.S.C. § 501(d).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 340 (1983), contains the amendment
verbatim.

1

"This amendment makes a cross-referencing correction.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).
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Sec. 445(a) amending 11 U.S.C. § 502(a).

DERIVATION.

S$.445, 98th Cong. 1st Sess. § 341(a) (1983}, contains the amendment
verbatim. '

"(a). This is a technical change making clear that the creditors of a
partner may object to a claim against a partnership only if the
partner is a general partner.”

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(b)(1)-(2) amending 11 U.S.C. § 502(b).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 341(b)(1)-(2) (1983), contain the
amendments verbatim.

Subsection (b). Paragraph (1) makes clear
the rules governing the allowance of a
reimbursement contribution claim of a co-debtor
that becomes fixed after the commencement of the
case which supersede the normal allowability rules
for unsecured claims. Paragraph (2) makes clear
that debts are to be determined in United States
currency as of the date of the petition.

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(b)(3) amending 11 U.S.C. § 502(b)(1).

DERIVATION,

$.445, 98th Cong., 1st Sess. § 341(b)(3) (1983), contains the
amendment verbatim.

Paragraph (3) prevents the recovery of a
debt in the bankruptcy case that would not be
recoverable outside of the bankruptecy court, such
as can occur in the home mortgage situation
where there is a State antideficiency law.
Another example is the policy loan common to
insurance companies. Under case law, policy
loans are not debts. They cannot be recovered
by the insurer. If they are not repaid, they
serve to reduce the amount of benefits payable by
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the insured under the policy. Similarly, interest
on policy loans is not recoverable and serves only .
to reduce the benefits paid under the policy.

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(b)(4) amending 11 U.S5.C. § 502(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 341(b)(5) (71983), contains the
amendment verbatim.

"Paragraph (5) corrects conflicts between section 502(b)(3) and
section 553.".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(b)(5) amending 11 U.S.C. § 502(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 341(b)(6) (1983), contains the i
amendment verbatim. .

"Paragraph (6) corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(b)(6) amending 11 U.5.C. § 502(b).

DERIVATION.

S.445, 98th Cong. 1st Sess. § 341(b)(7)(A)-(B) (1983), contains the
amendment verbatim.

"[The amendments m]ake a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

APP I PAGE 122
(1/87)




A-1.3.89

Sec. 445(b)(7) amending 11 U.S.C. § 502(b).

DERIVATION.

$.445, 98th Cong. 1Tst Sess. § 341(b)(9) (1983), contains the
~ amendment verbatim.

"Paragraph (9) makes stylistic changes and a change to conform to
section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(c) amending 11 U.S.C. § 502(c).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 341(c) (1983), contains the amendment
verbatim.

"This is a stylistic amendment that conforms section 502(¢)(2) to
the definition of 'claims' found in section 101(4)(b).".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(d) amending 11 U.S.C. § 502(e)(1).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 341(e) (1983), contains the amendment
verbatim.

"This is a stylistic and clarifying amendment in the treatment and
allowance of claims of a codebtor." :

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(e) amending 11 U.8.C. § 502(h).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 341(f) (1983), contains the amendment
verbatim.
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"Subsection  (f). This amendment makes a cross-referencing
correction.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 445(f) amending 11 U.S5.C. § 502(j).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 341(h) (1983), contains the amendment
verbatim.

"Subsection (h). This amendment permits reconsideration of a claim
even after a case is closed. The claim may be reconsidered not only
if it has been previously allowed but also if it has been previously
disallowed.".

S. Rep. No. 65, 98th Cong., 1st Sess. 78 (1983).

Sec. 446 amending 11 U.S.C. § 503(b).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 342(1), (3)(A), (4)-(8) (1983),
contain the amendments verbatim.

According to S. Rep. No. 65, 98th Cong., Tst Sess. 78 (1983), these
amendments make minor technical and stylistic changes.

Sec. 447 amending 11 U.S.C. § 505(a)(2)(B)(i).

DERIVATION.

$.445, 98th Cong. 1st Sess. 8§ 343(3) (1983), contains the amendment
verbatim.

"Paragraph (3).is an amendment to conform section 505(a){(2) to
section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).
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Sec. 448(a) amending 11 U.S.C. § 506(b).

DERIVATION.

S.445, 98th Cong. 1st Sess. § 344(b) (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 448(b) amending 11 U.S.C. § 506(d).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 344(c) (1983), contains the amendment
verbatim.

Subsection  (¢). Paragraph (1) makes
technical correcting changes. Paragraph (2) adds
a new provision, the purpose of which is to make
clear that the failure of the secured creditor to
file a proof of claim is not a basis for avoiding
the lien of the secured creditor.

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 449(a) amending 11 U.S.C. § 507(a).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 345(a)(1)-(4) (1983), contains the
amendment verbatim.

"Paragraphs (1), (2), (3), and (4) make stylistic changes.".
S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 449(b) amending 11 U.S.C. § 507(c¢).

DERIVATION.

$.445, 98th Cong. st Sess. § 345(c) (1983), contains the amendment
verbatim.
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™" "

"This amendment is a stylistic and clarifying change".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983). .

Sec. 450 amending 11 U.S.C. § 509.

DERIVATION.

$.445, 98th Cong. 1st Sess. § 346 (1983), contains the amendment
verbatim.

"Sec. 346: (a) This amendment makes stylistic changes. Subsection

(b). This amendment makes stylistic changes. Subsection (¢). This

amendment makes a technical cross-reference change in section
509(c).".

5. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 45! amending 11 U.S.C. § 510(b).

DERIVATION.

States Code is amended to read as follows:

"(b) For the purpose of distribution under
this title, a claim arising from rescission of a
purchase or sale of a security of the debtor or of
an affiliate of the debtor or for damages arising
from the purchase or sale of such a security shall
be subordinated to all claims or interests that are
senior to the claim or interest represented by
such security."”.

Section 510(b) of title 11 of the United .

S.445, 98th Cong. 1st Sess. § 347 (1983).

"This amendment corrects a typographical error and makes a
clarifying amendment. It makes clear that the subordination of a
rescission claim for stock cannot be below the common stock class.".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).
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Sec. 452 amending 11 U.S5.C. § 521[(4)].

DERIVATION.

$.445, 98th Cong. 1st Sess. § 348(b) (1983), contains the amendment
verbatim.

"This amendment is a clarifying amendment.".
S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).
COMMENT.

This section purports to amend section 521(3), but section 521(4)
appears to have been intended.

Sec. 453(a) amending 11 U.S5.C. § 522(a)(2).

DERIVATION.

S.445, 98th Cong. 1st Sess. § 349(a) (1983), contains the amendment

"~ verbatim,

"This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 453(b) amending 11 U.S.C. § 522(¢).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 349(b) (1983), contains the same
substantive amendment.

"Subsection (b). This amendment makes technical changes in the
effect of the exemptions upon a tax lien.".

S. Rep. No. 65, 98th Cong., 1st Sess. 79 (1983).

Sec. 453(c) amending 11 U.S.C. § 522(e).

DERIVATION.

§.445, 98th Cong. 1st Sess. § 349(e)(1) (7983), contains the
amendment verbatim.
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"This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983). .

Sec. 454(a)(1) amending 11 U.S.C. § 523(a)(1).

DERIVATION.

S.445, 98th Cong. 1st Sess. § 350(a)(1) (1983), contains the
amendment verbatim. '

"Paragraph (1) makes a stylistic change in the false financial
statement exception to discharge.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 45/-}(3)(2) amending 11 U.S.C. § 523(a)(5).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 350(a)(3) (1983), contains the
amendment verbatim. '

COMMENT. : .

There is no reference to this amendment in S. Rep. No. 65, 98th
Cong., 1st Sess. (1983).

Sec. 454(b) amending 11 U.S.C. § 523(c).

LEGISLATIVE HISTORY.

Mr. President, without a doubt, children are
this Nation's most precious natural resource. As
such, we should be sure that the laws of our
country carefully protect their interests [sic]
Judge Dale Fahrnbruch, district judge, Lincoln,
Nebr., has called to my attention a matter that
deserves prompt action. He has encountered the
difficulties that this amendment will correct.

Sadly, due to the high rate of divorce and

the increasing number of children born out of
wedlock, more and more children are living with

only one of their natural parents.
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Many of these children are being deprived of
the support owed to them by their noncustodial
parent. The number of parents who ignore their
child support obligations is a national disgrace.
Already, over 2 million parents a vyear are
delinquent on their child support payments. In
dollars, the children of this Nation are being
cheated out of over $4 billion a year. This, of
course, places a great strain on our country's
public assistance programs, and puts at risk the
welfare of our children.

| offer this amendment to impove [sic] the
laws affecting child support enforcement. Several
very good bills have been introduced relating to
child support; however, | am not aware of any
bills before the Senate which address two serious
problems in the current Bankruptcy Code which
affect child support obligations.

In the past, Congress has shown great
wisdom in making child support payments
nondischargeable in  bankruptey. Indeed a
parent's obligation to his or her children, is
worthy of special and extraordinary treatment.
What this amendment does is simply make an
obligation now [sic] dischargeable if the court has
determined and directed paternity to
out-of-wedlock born children.

Unfortunately, there is a significant loophole
in the current law. Under section 423 [sic] of
the Bankruptcy Code, debts owed

. . . to a spouse, former spouse or
child of the debtor, for alimony to,
maintenance for, or support of such
spouse of child. In [sic] connection
with a separation agreement, divorce
decree or property settiement
agreement. . .

shall be nondischargeable in bankruptcy. This is
good and proper.

Unfortunately, however, this section of the
Bankruptcy Code makes no provision for child
support payments when a child is born out of
wedlock. Additionally, under section 17a of the
Bankruptcy Act debts:
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. for alimony due or tfo become i
due, or for maintenance or support of .
wife or child or for seduction of an

unmarried female or breach of promise

of marriage accompanied by seduction,

or for criminal conversation . . .

are not dischargeable. In its attempt to eliminate
the antiquated language of the prior law,
Congress made a grave oversight and excluded
from the protection of nondischargeability those
children born out of wedlock. Such unequal
treatment is unjust and must be eliminated.

The amendment | am offering today is
identical to $.2553, a bill which | introduced on
April 11. It corrects this inequity by striking

the limiting language, "In connection with a
separation agreement, divorce decree, or property
settlement." Under this revision, the security of

support would depend on parentage rather than
the marital status of the child's natural parents.

Such a revision is fair and necessary.
Children should not be punished for the acts of
their parents, and parents should not be able to
escape the obligation to provide financial .
assistance to their offspring.

Mr. President, my amendment also addresses
a related issue. Section 2 of this amendment
would make nondischargeable any debt arising out
of child support assigned to a Government
agency. Under the current law, a custodial
parent may be required to assign his or her
rights to receive child support to qualify for

public. assistance. If the delinquent parent,
married or otherwise. Should [sic] file for
bankruptcy, the governmental agency is

prevented from recovering the full amount of the
assigned child support payments.

| believe that this provision should be
changed because it encourages parents to ignore
their child support obligations. If a parent knew
that his or her child-support obligations were
inescapable, then the parent would have an
incentive to make timely and full payments, or to
appeal to the appropriate legal authorities to alter
or amend the child-support decree or agreement.
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130 Cong. Rec. S6094 (daily ed. May 21, 1984) (statement of Sen.
Exon).

Sec. 454(c) amending 11 U.S.C. § 523(¢).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 350(b) (1983), -contains the
amendment verbatim.

"This amendment makes a cross-referencing change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 455 amending 11 U.S.C. § 524(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 351 (1983), contains the amendment
verbatim.

"This amendment makes two stylistic changes to the injunction
provision of section 524(a).".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 456(a) amending 11 U.S.C. § 541(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 353(a) (1983), contains the amendment
verbatim.

Sec. 353: (a). Paragraph (1) corrects a
typographical error. Paragraph (2) makes a
stylistic change. Paragraph (3) adds to the
property of the estate any recovery of the
trustee under section 363(n), which permits
recovery against collusive bidders at a trustee
sale. This is a technical amendment. Paragraph
(4) makes a grammatical change. Paragraph (5)
conforms section 541(a) to section 102(5).

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

APP I PAGE 131
(1/87)




A-1.3.98

COMMENT.

Paragraph numbers in Report on $.445 correlate to paragraphs set .
out in section 456(a) of BAFJA.

Sec. 456(b) amending 11 U.S.C. § 541(c).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 353(b) (7983), contains the
amendment verbatim.

"Subsection (b). This amendment makes technical amendments to the
antiforfeiture provision in section 541.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 456(c) amending 11 U.S.C. § 541(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 353(c) (1983), contains the amendment
verbatim.

"Subsection (c). This amendment is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 456(d) amending 11 U.S5.C. § 547(e).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 353(d) (1983), contains the amendment
verbatim.

"Subsection (d). This amendment deletes section 541(e). Its
provisions have been replaced by a new section 555 created by
section 56(a) of this bill.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

COMMENT.

There is no section 56(a). The new section the Report refers to was
created in section 367(a) of 5.445 (see Sec. 470, BAFJA).
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Sec. 457 ‘amending 11 U.S.C. § 542(e).

DERIVATION.

$.445, 98th Cong. 1st Sess. § 354 (1983), contains the amendment
verbatim.

"This amendment makes a. stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 458(a) amending 11 U.S.C. § 543(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 355(a) (1983), contains the amendment
verbatim,

"This amendment makes technical changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 458(b) amending 11 U.S5.C. § 543(b).

DERIVATION.

$.445, 98th Cong., 1Ist Sess. § 355(b) (1983), contains the
amendment verbatim.

"This amendment makes technical changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 458(c) amending 11 U.S.C. § 543(¢).

DERIVATION.

S.445, 98th Cong., 1st Sess. & 355(¢) (1983), contains the amendment
verbatim.

"This amendment makes technical changes.".

S. Rep. No. 63, 98th Cong., 1st Sess. 80 (1983).
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Sec. 458(d) amending 11 U.S.C. § 543(d).

DERIVATION. .

S.445, 98th Cong.; 1st Sess. §& 355(d) (1983), contains the
amendment verbatim.

"Subsection (d). This section amends section 543(d) for the purpose
of providing certainty to business transactions involving an assignee
if within four months neither the debtor nor the creditor seeks to
replace the assignment.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 80 (1983).

Sec. 459 amending 11 U.S.C. § 544(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 356 (1983), contains the amendment
verbatim.

"This amendment makes clarifying changes and makes clear that a
trustee's rights and powers under the strong arm clause are in the
alternative rather than in the conjunctive."

S. Rep. No. 65, 98th Cong., Tst Sess. 81 (1983). .

Sec. 460 amending 11 U.5.C. § 545.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 357 (1983), contains the amendment
verbatim.

"This amendment corrects typographical errors and makes clarifying
amendments.”

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 461(a) amending 11 U.S.C. § 546(a).

DERIVATION.

$.445, 98th Cong., st Sess. § 358(a) (1983), contains the amendment

verbatim.
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"This amendment is an amendment to conform section 546(a) to section
102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 461(b) amending 11 U.S.C. § 546(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 358(b) (1983), contains the
amendment verbatim.

"This amendment is a necessary clarifying change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 461(c)(1)-(2) amending 11 U.S.C. § 546(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. §§ 358(c)(1)-(2) (1983), contain the
amendments verbatim.

"Paragraphs (1), (2), . . . make stylistic and typographical
corrections.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 461(c)(3)-(4) amending 11 U.S.C. & 546(c).

DERIVATION.

(3) by inserting “of goods" after "seller"
the first place it appears:

(4) by striking out “of goods" after
"business,” and inserting in lieu thereof "that
has soid goods"; and

$.445, 98th Cong. 1st Sess. § 358(c)(3)-(4) (1983).

"Paragraphs . . . (3), and (4) make stylistic ‘and typographical

corrections. .

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).
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Sec. 461(c)(5) amending 11 U.S.C. § 546(c).

DERIVATION. .

S.445, 98th Cong. 1st Sess. § 358(c¢)(5) (1983), contains the
amendment verbatim.

"Paragraph (5) is a clarifying amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 461(d) amending 11 U.S.C. § 546(e).

DERIVATION.

$.445, 98th Cong., 1Ist Sess:. § 358(d) (1983), contains the
amendment verbatim, except it refers to subsection (d) which was
redesignated as (e) by BAFJA.

"Conforming amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 462(a) amending 11 U.S.C. § 547(a). .
DERIVATION.

$.445, 98th Cong., 1st Sess. § 359(a) (1983), contains the amendment
verbatim.

"This amendment makes clarifying and stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1883).

Sec. 462(b)(1) amending 11 U.S.C. § 547(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 359(b) (1983), contains the
amendment verbatim.

"This amendment makes a clarifying change.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).
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Sec. 462(b)(2) amending 11 U.S.C. § 547(4)(B).

DERIVATION.

S.445, 98th Cong., 1st Sess. & 211(a)(1) (1983), - contains the
amendment verbatim.

COMMENT.

Senate Report No. 65, 98th Cong. comments on section 211(a), are
not instructive of the BAFJA changes because of the additional
amendments proposed in sections 211(a)(2) and 211{a)(3). These
latter sections proposed that to recover a preference from any
creditor (insider, or not) it must be shown that the creditor had
reasonable cause to know of the debtor’'s insolvency at the time of the
transfer, In contrast, section 462(b)(2) of BAFJA eliminates 11
U.S.C. § 547(b)(4)(B)(ii) which requires a showing that the insider
had reasonabie cause to believe the debtor was insolvent in order to
recover a preference from the insider. The Senate Report focuses its
comments on the inclusion of the "reasonable cause” requirement.

Sec. 462(c) amending 11 U.S.C. § 547(c).

LEGISLATIVE HISTORY.

MR. DeCONCINI. "I know that the Senator
from Kansas, along with the Senator from South
Carolina, was the principal sponsor of this
provision deleting subsection (c)(2) of section 547
of the code, and | would like to clarify two points
regarding the effect of this change.”

"Am | correct that the elimination of the
45-day restriction in subsection (c)(2) of section
547 will relieve buyers of commercial paper with
maturities in excess of 45 days of the concern
that repayments of such paper at maturity might
be considered as preferential transfers?”

MR. DOLE. "That is correct, assuming that
the ‘ordinary course of business or financial
affairs’ and ‘ordinary business terms’
requirements are met."

MR. DeCONCINI. "Would there be any
doubt that companies that have a need for
short-term funds, and investors who wish to
purchase short-term obligations, would both be
acting in their respective 'ordinary course of
business or financial affairs’ if they were to deal
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directly or indirectly with each other in the -
commercial paper market? And would not the .
payment of a commercial paper note at maturity be

in accordance with 'ordinary business terms'?"

MR. DOLE. "Those understandings are
correct. The commercial paper market is an
established market, and participants in it would
presumably be acting in the ordinary course of
their business or financial affairs and on the
basis of ordinary business terms.”

130 Cong. Rec. S8897 (daily ed. June 29, 1984) (statements of Sens.
Dole and DeConcini).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 211(b) (1983), contains the
amendment verbatim.

"Sec. 211(b): This section eliminates the 45 day limitation contained
in section 547(c)(2). The limitation places undue burdens upon
creditors who receive payment under business contracts providing for
billing cycles greater than 45 days."

S. Rep. No. 65, 98th Cong., 1st Sess. 60 (1983).

Sec. 462(d) amending 11 U.S.C. § 547(c).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 359(c)(1)-(5) (1983) contain the
amendments verbatim.

"Paragraphs 1-6 of this amendment make stylistic and typographical
corrections. .

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).
COMMENT,

Paragraph 6 was not incorporated into BAFJA.

Sec. 462(e) amending 11 U.S$.C. § 547(d).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 359(d) (1983), contains the
amendment verbatim.
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"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 462(f) amending 11 U.S5.C. § 547(e).

DERIVATION,

S$.445, 98th Cong., 1lst Sess. § 359(e)(2) (1983), contains the
amendment verbatim. :

COMMENT.

This amendment makes a stylistic change.

Sec. 462(g) amending 11 U.S.C. § 547(g).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 359(f) (1983), contains the amendment
verbatim.

"As a stylistic change, this amendment adds a new subsection to
section 547 delineating the burden of proof of the trustee under
section 547(b) and of the party in interest under section 547(¢).".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 463(a) (1) amending 11 U.S.C. § 548(a).

COMMENT.

There is no prior legislative authority for this amendment.

Sec. 463(a)(2)-(3) amending 11 U.S.C. § 548(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 360(a)(1)-(2) (1983), contain the
amendments verbatim.
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"Paragraph (1) corrects a styliétic error in the fraudulent transfer e
section. Paragraph (2) corrects an inadvertent omission in the .
Federal codification of the Uniform Fraudulent Conveyance Act.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 463(b) amending 11 U.S5.C. § 548(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 360(c) (1980), contains the amendment
verbatim.

Subsection (¢). This amendment would make
a necessary technical change, which conforms the
time within which a security interest may be
perfected so as to be insulated from the trustee's
power to set it aside as a preferential transfer to
that provided for in the Uniform Commercial
Code. '

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 463(c) amending 11 U.8.C. § 548(d). .

DERIVATION.

S.445, 98th Cong., 1Ist Sess. §& 360(d) (1983), contains the
amendment verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 464(a) amending 11 U.S.C. § 549(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 361(a) (1983), contains the amendment
verbatim.

"This amendment corrects a typographical error and makes a stylistic
change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).
APP I PAGE 140 .
(1/87)



A-1.3.107

Sec. 464(a)(3)-(5) [sic]* amending 11 U.S.C. § 549[(b)].

DERIVATION.

$.445, 98th Cong., 1st Sess. § 361(b)(2)-(4) (1983), contain the
amendments verbatim.

"This amendment makes stylistic changes.".
S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).
COMMENT. |

*NOTE, BAFJA omitted subsection (b) in section 464, as well as any
reference to it amending section 549(b) of title 11.

Sec. 464(c) amending 11 U.S5.C. § 549(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 361(c¢) (1983), contains the amendment
substantially verbatim. There is one word variance.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 (1983).

Sec. 464(d) amending 11 U.S.C. § 549(d)(1).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 361(d) (1983), contains the
amendment verbatim.

"This amendment is an amendment to conform section 549(d)(1) to
section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 81 {1983).

Sec. 465(a) amending 11 U.S.C. § 550(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 362(a)(2) (1983), contains the
amendment verbatim.
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COMMENT.

This amendment makes clarifying cross-referencing corrections. .

Sec. 465(b) amending 11 U.S.C. § 550(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 362(c) (1983), contains the amendment
verbatim with one exception: §$.445 uses the word "estate” in section
362(c)(3) and BAFJA employs the word "trustee".

"Paragraphs (1) and (2) make stylistic changes. Paragraphs (3) and
(4) correct an error of duplication in the definition of 'improvement'
in section 550(d).".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 465(c) amending 11 U.S.C. & 530(e)(1).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 362(d) (1983), contains the
amendment verbatim. .

"This amendment makes an amendment to conform section 550(e) (1) to
section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 466 amending 11 U.S5.C. § 552(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 364 (1983), contains the amendment
verbatim.

"This amendment makes clarifying changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).
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Sec. 467 amending 11 U.5.C. § 553(b)(1).

DERIVATION.

§$.445, 98th Cong., 1st Sess. § 365 (1983), contains the amendment
verbatim.

"This amendment corrects a cross-referencing error in section

353(b)(1).".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 468(a) amending 11 U.S.C. §8 554(a)-(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 366(a) (1983), contains the amendment
verbatim.

"This amendment makes a technical change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 468(b) amending 11 U.S.C. § 554(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. §& 366(b) (1983), contains the
amendment verbatim.

"This amendment makes a stylistic change."”.

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 468(c) amending 11 U.S.C. § 554(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 366(c) (1983), contains the amendment
verbatim.

"This amendment corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

APP I PAGE 143
(1/87)




A-1.3.110

Sec. 469 amending 11 U.S$.C. § 555. e
DERIVATION. .

$.445, 98th Cong., 1st Sess. § 366A (1983), contains the amendment
verbatim.

"Conforming amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 470 amending 11 U.S.C. § 558.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 367 (1983), contains the amendment
verbatim.

"(a) This amendment creates a new separate section 555 for defenses
of the estate, replacing section 541(e). Section 541(e) is deleted by
this bill. Subsection (b). This amendment makes conforming
amendments to the table of sections of the United States Code.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 471 amending table of sections for chapter 7 of title 11.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 368 (1983), contains the amendment
verbatim.

"This amendment makes conforming amendments to the table of
sections of the United States Code.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 472{a) amending 11 U.5.C. § 702(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. & 369(a) (1983), contains the amendment
verbatim.
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"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 472(b) amending 11 U.S.C. § 702(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 369(b) (1983), contains the
amendment verbatim.

"This amendment makes a typographical correction and a stylistic
change."

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 472(c) amending 11 U.S.C. § 702(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 369(c) (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983-).

Sec. 473 amending 11 U.S.C. § 703(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 370 (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 474 amending 11 U.S.C. § 704.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 371(a) (1983), contains the amendment
verbatim. :
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According to S. Rep. No. 65, 98th Cong., Tst Sess. 82 (1983), this
is a typographical amendment. '

Sec. 475 amending 11 U.S5.C. §§ 707(1)—(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 372 (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes making the conditions for
dismissal under chapter 7 disjunctive and not conjunctive.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 476(a) amending 11 U.S.C. § 723(a).

COMMENT.

There is no prior legislative authority for this change.

Sec. 476(b) amending 11 U.S.C. § 723(c).

DERIVATION.

$.445, 98th Cong., Tst Sess. § 373(b)(1), (2) and (4), contain the
amendment verbatim.

"This amendment makes necessary and technical clarifying changes
and a typographical correction in section 723(c).".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 477(a) amending 11 U.S.C. § 724(b).

COMMENT.

The corollary provision in §.445 s section 374(a). BAFJA
incorporated two of the four technical changes proposed in this
section of 5.445.
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Sec. 477(b) amending 11 U.S.C. § 724(¢).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 374(b) (1983), contains the
- amendment verbatim.

1

"This section makes a technical stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 477(c) amending 11 U.S.C. § 724(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 374(c) (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes.".

$. Rep. No. 65, 98th Cong., Tst Sess. 82 {1983).

Sec. 478 amending 11 U.S.C. § 725.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 375 (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.",

S. Rep. No. 65, 98th Cong., 1st Sess. 82 (1983).

Sec. 479(a) amending 11 U.S.C. § 726(b).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 376(b) (1983), contains the
amendment verbatim.

"This amendment makes clarifying stylistic changes.".

S. Rep. No. 65, 98th Cong., ist Sess. 83 (1983).
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Sec. 479(b_) amending 11 U.S.C. § 726(c]).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 376(c) (1983), contains the amendment
verbatim.

"This amendment also makes the same change in another provision -as
was made in paragraph (1) of subsection (b).".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 480(a) amending 11 U.S5.C. § 727(a).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 377(a) (1983), contains the amendment
verbatim.

"This amendment corrects typographical errors and makes a clarifying
stylistic change.”

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 480(b) amending 11 U.S.C. § 727(c)(1).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 377(b) (1983), contains the
amendment verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 480(c) amending 11 U.S5.C. § 727(e)(2)(A).

DERIVATION,

S.445, 98th Cong., 1st Sess. § 377(c) (1983), contains the amendment
verbatim.

"This amendment is an amendment to conform section 727(e)(2)(A) to
section 102(5).". '

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).
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Sec. 481(a) amending 11 U.S.C. § 728(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 378(a) (1983), contains the amendment
verbatim.

"This amendment makes a minor stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 481(b) amending 11 U.S.C. § 728(d)(2).

DERIVATION.

S.445, 98th Cong., 1lst Sess. § 378(b) (1983), contains the
amendment verbatim,

"This amendment makes a minor stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 482 amending 11 U.S.C. § 741.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 379 (1983), contains the amendment
verbatim.

"Stylistic changes and conforming amendments.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 483 amending 11 U.S.C. § 745(a).

DERIVATION.

§.445, 98th Cong., 1st Sess. § 380 (1983), contains the amendment
verbatim.

4

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).
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Sec. 484(a) amending 11 U.5.C. § 752(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 381(a) (1983), contains the amendment
verbatim.

"This amendment corrects a typographical error and makes stylistic
changes."

S. Rep. No. 65, 98th Cong., lst Sess. 83 (1983).

Sec. 484(b) amending 11 U.S.C. § 752(b)(2).

DERIVATION.

S.445, 98th Cong., 1TIst Sess. § 381(b) (1983), contains the
amendment verbatim.

"This amendment corrects a cross-referencing error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 485 amending 11 U.S.C. § 761(10) (A) (viii).

.DERIVATION.

$.445, 98th Cong., 1st Sess. § 382 (1983), contains the amendment
verbatim.

"Conforming amendments.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 486 amending 11 U.S.C. § 763(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 383 (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

APP I PAGE 150
(1/87)




A-1.3.117

Sec. 487 amending 11 U.S.C. § 764(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 384 (1983), contains the amendment
verbatim. -

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 488 amending 11 U.S.C. § 765(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 385 (1983), contains the amendment
verbatim.

"This amendment makes cross-referencing and stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec, 489 amending 11 U.S.C. § 766(j)(2).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 386(c) (1983), contains the amendment
verbatim.

"This amendment makes a cross-referencing change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 490 amending 11 U.S.C. § 901(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 387(3) (1983), contains the amendment .
verbatim.

COMMENT.

This is a technical amendment.
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Sec. 491 amending 11 U.S.C. § 902(2).

DERIVATION. ' .

$.445, 98th Cong., 1st Sess. § 388 (1983), contains the amendment
verbatim. _

"This amendment makes stylistic changes.".

$. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 492 amending 11 U.S.C. § 903(2)

DERIVATION.

$.445, 98th Cong., 1st Sess. § 389 (1983), contains the amendment
verbatim.

t

"This amendment corrects a typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 493 amending chapter 9, title 11.
DERIVATION. : .

$.445, 98th Cong., 1st Sess. § 390 (1983), contains the amendment
verbatim.

"This amendment corrects a typographical error.”.

$. Rep. No. 65, 98th Cong., 1st Sess. 83 (1883).

Sec. 494 amending 11 U.S.C. § 921.

DERIVATION,

S.445, 98th Cong., 1st Sess. § 391 (1983), contains the amendment
verbatim.

"This amendment makes typographical corrections."”.

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).
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Sec. 495 amending 11 U.S.C. § 922(a)(1).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 392(a) (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 496 amending 11 U.S.C. § 927(b).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 393(b) (1983), contains the
amendment verbatim.

"This amendment makes technical changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 497 amending 11 U.S.C. § 943(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 394 (1983), contains the amendment
verbatim.

"This amendment conforms the confirmation standard for chapter 9
with respect to the payment of administrative expenses to the same
rules as found in chapter 11.7.

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 498 amending 11 U.S.C. § 945(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 395 (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).
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Sec. 499 amending 11 U.S.C. § 1102(b)(1).

DERIVATION.,

$.445, 98th Cong., lst Sess. § 396 (1983), contains the amendment

verbatim.
"This amendment is a clarifying amendment.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).

Sec. 500(a) amending 11 U.S5.C. § 1103(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 214(a) (1983), contains the amendment

verbatim.

Sec. 214: This section amends section
1103(b) of title 11 to permit persons to represent
an individual creditor and also a creditor's
committee in a bankruptcy proceeding if there is
no adverse interest. The verbatim language of
this amendment was included in the 1880
Bankruptcy Amendments bill as it passed the
House of Representatives on December 1980.

Under present law a person, who generally
is either the attorney, accountant or secretary
for the creditors’ committee, may not while
employed by such committee, also represent any
other entity in connection with the case. The
provision was the result of hearings on the
proposed Bankruptecy Code held in 1976, in which
it was claimed +that to permit simultaneous
representation by an attorney, for example, of
both-a single creditor and the creditors’ committee
created an unacceptable potential for conflict of
interest. In theory, that potential for conflict
may exist, but, in practice, implementation of the
stringent standards of 1103(b) has meant
significant hardship to creditors in retaining the
best, most informed counsel. Experience under
the Code, particularly in rural areas, has shown
that the cure for the potential conflict has been
at great cost and is in all likelihood worse than
the disease. Present 1103(b) is an example of
paternalism on the part of the Federal Government
that is hardly needed in the context of chapter 11
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bankruptcy proceedings between businessmen
dealing at arm's length.

As a result of oversight hearings that dealt
in part with this provision, the committee
concludes that 1103(b) should be modified. As
presently written, 1103(b)(1) assumes a conflict
that wusually does not exist (and which
professional rules of ethics already ban);
(2) excludes from administration of the
bankruptcy estate those professionals who are
most experienced and knowledgeable about the
estate (i.e., those who are already representing
individual creditors); (3) inhibits expeditious
bankruptcy administration and increases the cost
of administration; and (4) may inhibit
out-of-court settlements which should be
encouraged.

The Committee feels the amendment
adequately meets the concerns of those who see a
potential for conflict by precluding dual
representation by those who have an adverse
interest. The courts are fully capable of making
this determination. The Committee also feels that
mere representation by a person of one or more
creditors of the same class as are represented by
a creditors’ committee also represented by that
person shall not per se constitute the
representation of an adverse interest. The court
should not presume to know better than the
affected creditors except in clear instances of
potential impropriety.

S. Rep. No. 65, 98th Cong., 1st Sess. 61 (1983).

Sec. 500(b) amending 11 U.S.C. § 1103(c).

DERIVATION.

S$.445, 98th Cong., 1st Sess. & 397 (1983), contains the amendment
verbatim.

"Paragraph (1) makes clear that the creditors’ committee is not
required to make recommendations with respect to the plan and may
solicit rejections as well as acceptances. Paragraph (2) deletes
redundant language in section 1103(¢c).".

S. Rep. No. 65, 98th Cong., 1st Sess. 83 (1983).
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COMMENT.

The paragraph numbers referred to in the Senate Report correlate to
the paragraph numbers in the BAFJA amendment.

Sec. 501 amending 11 U.S.C. § 1105.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 398 (1983), contains the amendment
verbatim,

"This amendment makes a necessary grammatical change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 502 amending 11 U.S.C. § 1106(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 399 (1983), contains the amendment
verbatim.

"This amendment gives the court explicit power to regulate the duties
of an examiner.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 503 amending 11 U.S.C. § 1107(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 400 (1983), contains the amendment
verbatim.

"This amendment makes clarifying changes.".

S. Rep. No. 65, 98th Cong., Tst Sess. 84 (1983).
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Sec. 504 amending 11 U.S.C. § 1108.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 401 (1983), contains the amendment
verbatim. .

"This amendment makes a clarifying change. The court may not ex
parte order the trustee or debtor in possession to cease operating the
debtor's business.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 305 amending 11 U.S.C. § 1112,

DERIVATION.

$.445, 98th Cong., Tst Sess. § 403 (1983), contains the amendment
verbatim.

"Sec. 403: (a) This amendment makes a technical clarifying change
and corrects a typographical error. Subsection (b) this [sic]
amendment to makes stylistic changes.”

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 506(a) amending 11 U.5.C. § 1121(c)(3).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 404(a) (1983), contains the amendment
verbatim.

"This amendment makes a grammatical change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 506(b) amending 11 U.S.C. § 1121(d).

DERIVATION.

§$.445, 98th Cong., 1st Sess. § 404(b) (1983), contains the
amendment verbatim.
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"This amendment makes a technical stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 507(a) amending 11 U.S5.C. & 1123(a).

DERIVATION.

S$.445, 98th Cong., Tst Sess. § 405(a) (1983), contains the amendment
verbatim, except section 507(a)(2)(B) of BAFJA, a cross-referencing

amendment, was not proposed in $.445.
"[This amendment makes] technical stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 507(b) amending 11 U.S.C. § 1123(b)(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. §& 405(b) (1983), contains
amendment verbatim.

t

"This amendment makes necessary stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 508 amending 11 U.S.C. § 1124,

DERIVATION.

the

$.445, 98th Cong., 1st Sess. § 406 (1983), contains the amendment

verbatim.
"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 509(a) amending 11 U.S.C. § 1125(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 407(a) (1983), contains the the same

substantive amendment.
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"This amendment makes clarifying amendments.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 509(b) amending 11 U.S.C. § 1125(d).

DERIVATION.

$.445, 98th Cong. T1st Sess. § 407(b) (1983), contains the amendment
verbatim.

"This amendment makes clarifying amendments.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 509(c) amending 11 U.S.C. § 1125(e).

DERIVATION.

$.445, 98th Cong., Tst Sess. § 407(c) (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 510(a) amending 11 U.S.C. § 1126(b)(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 408(a) (1983), contains the amendment
verbatim.

1

"This amendment corrects a cross-referencing error.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 510(b) amending 11 U.S.C. § 1126(d).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 408(b) (1983), contains the
amendment verbatim.
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"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983). .

Sec. 510(c) amending 11 U.S.C. § 1126(f).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 408(c) (1983), contains the amendment
verbatim, except in subsection (c)(1) of $.445, the words "are
deemed"” are employed, rather than "conclusively presumed”.

"This amendment makes typographical stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 510(d) amending 11 U.S5.C. § 1126(g).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 408(d) (1983), contains the
amendment verbatim.

"This amendment makes a necessary clarifying change in section .
1126(g).".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 511 amending 11 U.5.C. & 1127.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 409 (1983), contains the amendment
verbatim.

"Sec. 409: (a). This amendment makes stylistic changes. Subsection
(b). This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., Tst Sess. 84 (1983).

APP I PAGE 160
(1/87)




A-1.3.127

Sec. 512(a)(1)-(6) amending 11 U.S.C. § 1129(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 410(a)(1)-(6) (1983), contain the
amendments verbatim.

"Paragraphs (1) through (6) make clarifying and stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 512(a)(7)(A) amending 11 U.S.C. § 1129(a) (7).

COMMENT.

No prior legislative history was found for this amendment.

Sec. 512(a)(7)(B) amending 11 U.S.C. § 1129(a)(7).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 410(a)(7)(B) (1983), contains the
amendment verbatim.

"Paragraph (7) makes a stylistic change. The Code is keyed to

'holders of claims' for style as opposed to ‘creditors'.

S. Rep. No. 65, 98th Cong., 1st Sess. 84 (1983).

Sec. 512(a)(8) amending 11 U.S.C. § 1129(a)(8).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 410(a)(8) (1983), contains the
amendment verbatim.

COMMENT .

This is a stylistic amendment.
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Sec. 512(a)(9) amending 11 U.S.C. § 1129(a)(10).

DERIVATION. .

$.445, 98th Cong., 1st Sess. §& 410(a)(10) (7983}, contains the
amendment verbatim.

"Paragraph (10) makes clear the intent of section 1129(a)(10) that one
'real’ class of creditors must vote for the plan of reorganization."

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 512(b) amending 11 U.S.C. § 1129(b).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 410(b)(2)-(4) (1983), contain the
amendments verbatim.

"Paragraphs (2) and (3) make necessary technical changes omitting
certain priority claims from the cram-down for unsecured claims.

t

Paragraph (4) makes a technical correction."”.

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 512(c) amending 11 U.S$.C. § 1129(d).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 410(c)(2)-(3) (1983), contain the
amendments verbatim.

"Subsection (c¢). This amendment makes stylistic changes and places
the burden of proof on the government on the issue of avoidance in
any hearing under section 1129(d).".

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 513(a) amending 11 U.5.C. § 1141(a).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 411(a)(2) (1983), contains the

amendment verbatim.
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COMMENT.

This is a stylistic amendment.

Sec. 513(b) amending 11 U.S.C. § 1141(c).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 411(b) (1983), contains the
amendment verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 514 amending 11 U.5.C. § 1142,

DERIVATION.

$.445, 98th Cong., 1st Sess. § 412 (1983), contains the amendment
verbatim.

According to S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983), these
amendments make stylistic, conforming and typographical changes.

Sec. 515 amending 11 U.S.C. § 1144.

DERIVATION.

$.445, 98th Cong., 1st Sess. § 413 (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 516(a)(1)-(2) amending 11 U.S.C. § 1145(a)(3)(B).

DERIVATION.

$.445, 98th Cong., 1Tst Sess. § 414(a)(3)-(4) (1983), contain the
amendments verbatim.
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Paragraphs (3) and (4) contained in sections _
1145(a) (3)(B) (i) and (ii) are overly restrictive. .
Securities of issuers who are required to comply

with the reporting provisions of the Securities

Exchange Act by virtue of section 15(d) should

be eligible for the exemption provided by section

1145. Those amendments effect that purpose.

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 516(a)(3) amending 11 U.5.C. § 1145(a)(4).

DERIVATION.

S.445, 98th Cong., 1st Sess. §& 414(a)(7) (1983), contains the
amendment verbatim. .

"Paragraph (7) corrects typographical error.".

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 516(b) amending 11 U.S.C. § 1145(b).

DERIVATION. .

S.445, 98th Cong., 1Ist Sess. § 414(b) (1983), contains the
amendment verbatim.

"Subsection (b). This amendment corrects a typographical error and

makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 516(c) amending 11 U.5.C. § 1145(d).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 414(c) (1983), contains the amendment
verbatim.

Subsection (¢). This amendment makes clear
that the exception applies to any note provided
that the maturity is no longer than 1 year from
the effective date of the plan. "Commercial” is
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not a defined concept in the Code and it is
deleted as superfiuous.

S. Rep. No. 65, 98th Cong., 1st Sess. 85 (1983).

Sec. 517(a) amending 11 U.S.C. § 1146(c).

DERIVATION.

$.445, 98th Cong., st Sess. § 415(a) (1983)., contains the amendment
verbatim.

"This amendment makes a technical change.".

S. Rep. No. 63, 98th Cong., 1st Sess. 86 {1983).

Sec. 517(b) amending 11 U.S.C. § 1146(d).

DERIVATION,

S.445, 98th Cong., 1st Sess. § 415(b) (1983), contains the
amendment verbatim.

"This amendment conforms section 1146(d) (1) to section 102(5).".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 518 amending 11 U.S.C. § 1166.

DERIVATION.

S5.445, 98th Cong., 1st Sess. § 417 (1983), contains the amendment
verbatim.

"This amendment makes a cross-referencing change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 519 amending 11 U.S.C. § 1168(b).

DERIVATION.

S$.445, 98th Cong., 1st Sess. § 418 (1983), contains the amendment
verbatim. _
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"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 520 amending 11 U.S.C. § 1169(c).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 419 (1983), contains the amendment
verbatim.

"This amendment makes a cross-referencing change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Section 521 amending 11 U.S.C. § 1170.

DERIVATION.

§.445, 98th Cong., 1st Sess. § 420 (1983), contains the amendment
verbatim.

According to S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983}, this
amendment makes stylistic changes.

Sec. 522 amending 11 U.S.C. & 1171(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 421 (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 523 amending 11 U.S.C. § 1173(a)(4).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 422 (1983), contains the amendment
verbatim.
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"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 524 amending 11 U.S.C. § 1301(c)(3).

DERIVATION.,

$.445, 98th Cong., 1st Sess. § 423(b) (1983), contains the
amendment verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 525(a) amending 11 U.S$.C. § 1302(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 424(a)(2) (1983), contains the
amendment verbatim.

"This amendment adds a new paragraph (3) to section 1302(b)
concerning trustee handling of monies under chapter XilI of the old
Bankruptcy Act.".

S. Rep. No, 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 525(b) amending 11 U.S.C. § 1302(e).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 424(b) (1983), contains the
amendment verbatim. Both BAFJA and $.445 purport to amend a
nonexistent subparagraph (4); subparagraph (1) appears to have
been intended.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).
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Sec. 526 amending 11 U.S.C. § 1304(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 425 (1983), contains the amendment
verbatim.

]

"This amendment makes a stylistic change.”.

$. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 527 amending 11 U.S.C. § 1307.

DERIVATION.

S.445, 98th Cong., 1st Sess. § 426 (1983), contains the amendment
verbatim.

According to S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983), this
amendment makes stylistic changes.

Sec. 528(a) amending 11 U.S.C. & 1322(a)(2).

DERIVATION,

S.445, 98th Cong., 1st Sess. § 427(a) (1983), contains the amendment
verbatim.

"This amendment makes clear that secured tax claims are to be paid
under the chapter 13 plan.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

COMMENT.

The amendment appears to be a purely grammatical correction.

Sec. 528(b) amending 11 U.S.C. § 1322(b).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 427(b)(1)-(2), (4)-(5) (1983), contain
the amendments verbatim.

"This amendment makes stylistic changes.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).
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Sec. 529 amending 11 U.S.C. § 1324.
DERIVATION.

S.445, 98th Cong., 1st Sess. § 429 (1983), contains the amendment
verbatim, "

"This amendment makes a stylistic change.”.

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 530 amending 11 U.S.C. § 1325(a)(1).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 430(a) (1983), contains the amendment
verbatim,

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 531 amending 11 U.S.C. § 1326(b)(2).

DERIVATION.

$.445, 98th Cong., 1st Sess. § 431 (1983), contains the amendment
verbatim.

"This amendment makes a necessary stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 532 amending 11 U.S.C. § 1328(e).

DERIVATION.,

$.445, 98th Cong., 1st Sess. § 432 (1983), contains the amendment
verbatim.

"Paragraph (1) in the revocation of discharge section of chapter 13
makes clear that fraud as a ground for revocation of discharge must
be fraud by the debtor and not by any other party. Paragraph (2)
makes a stylistic conforming amendment.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).
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Sec. 533 amending 11 U.S.C. § 1329(2).

DERIVATION. .

S.445, 98th Cong., 1st Sess. § 433 (1983), contains the amendment
verbatim.

"This amendment makes stylistic changes.".

S. Rep. No. 65, 98th Cong., 1st Sess. 86 (1983).

Sec. 534 amending 11 U.S.C. § 151302(a).

DERIVATION.

S.445, 98th Cong., 1st Sess. § 444(a) (1983), contains the amendment
verbatim.

"This amendment makes a stylistic change.".

S. Rep. No. 65, 98th Cong., 1st Sess. 87 (1983).
Subtitle J - Collective Bargaining Agreemeants .

Sec. 541 amending 11 U.§.C. § 1113.

LEGISLATIVE HISTORY.

Congressman Hughes and | offered key
amendments during the conferees' discussion of
collective bargaining agreements during Chapter
11 proceedings. The purpose of this joint
statement is to outline our understanding of the
language adopted by the conferees.

Any . proposal by a trustee or
debtor-in-possession to modify a collective
bargaining agreement in a Chapter 11 case is to
"provide for those necessary modifications in the
employees benefits and protections that are
necessary to permit the reorganization of the
debtor.” This language makes plain that the
trustee must limit his proposal to modify a
collective bargaining agreement to only those
modifications that must be accomplished in [sic]
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the reorganization is to succeed. The key phrase
is "necessary’ modifications. :

This same provision also includes language
that requires assurance that "all creditors, the
debtor and other affected parties are treated
fairly and equitably.” This language is similar to
language in an amendment offered by the Junior
Senator from Oregon in the other body. This
section would ensure that, where the trustee
seeks to repudiate a collective bargaining
agreement, the covered employees do not bear
either the entire financial burden of making the
reorganization work or a disproportionate share of
that burden, but only their fair and equitable
share of the necessary sacrifices.

The phrase "without good cause” in
subsection (c)(2) of new section 1113 of title 11,
like similar language in the amendment offered by
the junior Senator from Oregon in the  other
body, is intended to ensure that a continuing
process of good faith negotiation will take place
before court involvement, and does so by
embodying the standard set out by Vern
Countryman in (The Rejection of Collective
Bargaining Agreements by Chapter 11 Debtors, 57
American Bankruptcy Law Journal 299, 300, 319).

As in civil litigation generally, it is the
appli- cant - the trustee - who must carry the
burden of proving the elements of his case to
secure from the court an order permitting the
rejection of the agreement.

The trustee is permitted to "terminate or
alter any provisions of the collective bargaining
agreement’ if the court does not rule on the
rejection application within 30 days after the
commencement of the hearing. The courts are
expected as a matter of course to meet the time
limits set by Congress. In the unlikely event
that a particular court should not do so,
expeditious mandamus relief would be available in
the appellate courts.

The trustee has an affirmative obligation to
provide all the relevant financial and other
information necessary to adequately evaluate the
proposal and if that obligation is not met or if the
trustee otherwise delays the proceeding, the
application should be denied.
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If an application for rejection is denied by i
the court after a hearing on the merits, the .
covered employees are entitled to their wages and

benefits lost by employer unilateral action as an

administrative expense.

The House conferees accepted subsection (E)
permitting the court to authorize interim changes
in the collective bargaining agreement on the
understanding; that, as the final sentence of the
subsection makes clear, a motion for such interim
relief may only be made in conjunction with an
application for rejection and any authorization
shall be effective only for the period for
considering the ruling on the application stated in
subsection (d). In deference to the overall
policy of the provision which is to encourage the
parties to reach their own agreement through
collective bargaining, the court in framing any
such relief may not go beyond the proposal made
by the trustee pursuant to subsection (b)(1)(A).
The statutory language of subsection (e) stating
the standard for qualifying for interim relief is,
in essence, the REA Express standard. After a
full hearing and the court's consideration of the
entire matter in depth on the merits if the .
application for rejection is denied and the .
collective bargaining agreement is continued in
force, the employees are entitied to their wages
and benefits lost under an interim order as an
administrative expense.

Since an application to reject a collective
bargaining agreement implicates national Ilabor
policy, as well as bankruptcy policy, if the union
or trustee so move, such an application is to be
heard by a U.S. district judge.

it was also our understanding that a chapter
11 reorganization case that is brought for the sole
purpose of repudiating or modifying a collective
bargaining agreement is a case brought in "bad
faith.”

Congressmen W. Hughes and B. Morrison, Statement on H.R.5174, 130
Cong. Rec. $8899 (daily ed. June 29, 1984).
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CROSS-REFERENCE INDEX FOR RECONSTRUCTED
LEGISLATIVE HISTORY TO TITLE Il OF THE BANKRUPTCY
. AMENDMENTS AND FEDERAL JUDGESHIP ACT OF 1984

Bankruptcy Code

Section (as Finally Amended by

Redesignated) BAFJA Section Page

101 (2)(D) 421(a) 71

(8)(B) 421(b) 71

(9)(B) 421(c) 71

(14) 421(d) 72

(19) 421(j) (4) 73

(22) 421(j) (5) 73

(23) 421()) (5) 73

(27) 421(e) 72

(29) (B) (ii) 421(f) 72

(33) 421(g) 73

(38) 391(2) 61

(39) 391(2) 61

(41)(B) (vi) - 421(h) 73

(44) 421(j) (6) 73

(47) 401(2) 69

(48) 421(1) 73

(49) 421() (D) 73

Redesignations 391(1) 60

. Redesignations 401(1) 69

Redesignations 421())(1)-(3) 73

102 (8) 422 74

103 (¢) 423 74

108 Co. . 424 74

109 Co. 425 75

() 301 1

303 (b) 426(a) 75

(b) (1) 426(b) (1) . 75

(h) (1) 426(b) (2) 75

(j)(2) 427 75

321 (b) 428 76

322 (b)(1) 429 76

326 (a) 430(a) 76

(d) 430(b) 76
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PAGE 2
Bankruptcy Code

Section (as Finally Amended by
Redesignated) BAFJA Section Page .
327 (c) 430(c) 17
328 (a) 431 77
329 (a) 432(a) 77
(b)) 432(b) 78
330 (a) 433 78
(b) 434(a) 78
(c) 434(b) 79
342 (a) 302(1) 2
(a) 435 79
(b) 302(2) 2
343 .. 436 80
345 (c) 437 80
346 (c)(2) 438 80
349 (a) 303 2
350 (b) 439 80 .
361 (M 440 81
362 (a) 441 (a) 81
(b) 363(b) 81
392 64
441(b) 81
(e)(2)(B) 441(c) 82
(d)(2) 441(d) 83
(e) 441 (e) 83
(f) 441(f) 83
(h) 304 2
363 (a) 442(a) 83
(b) 442(b) 84
(e) 442 (c) 84
() (3) 442(d) 84
(h) 442 (e) 85
(j) 442(f) 85
(k) 442(g) 85
(N 442(h) 85
(n) 442(i) 86
(o) 442(j) 86
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Bankruptcy Code
: Section (as Finally Amended by
. Redesignated) BAFJA Section  Page

365 {a)-(d) 362(a) ’ 43
0) | 362(b) 49
(m) 362(b) 49
(h)(1) 402 70
(h)(2) 403 70
(im 404 70

366 (a) 443 86

501 (d) 444 86

502 (a) 445(a) 87
(b) 445(b)(1)-(2) 87
(b)(M-(D) 445(b) (3)-(7) 87
(¢) 445(c) 89
(e)(1) 445(d) 89
(h) 445(e) 89
() 445(f) a0

503 (b) 446 ' 90

. 505 (a)(2)(B) (i) 447 90

506 (b) 448(a) 91
(d)(1)-(2) 448(b) 91

507 (a) 350 32
(a) 449(a) 91
(c) 449(b) 91

509 (a) 450(a) 92
(b) (1) 450(b) 92
(e) 450(c) 92

510 (b) 451 92

521 (1) | 305(2) 3
(2) 305(3) 3
(4) */

522 (a)(2) 453(a) 93
{(b) 306(a) 7
(c) 453(b) 93
(d)(3) 306(b) 7
(d)(5) 306(c) 8
(e) 453(c) a3
(m) 306(d) 9

*/  Note: BAFJA purports to amend (3) but presumably meant (4)
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Bankruptcy Code
Section (as Finally

Redesignated)

523

524

525

241

542
543

544
545
546

547

(a)
(a)(2)

(a)(5)
(a)(8)
(c)
(d)

(a)

(a)(2)
(c)(2)-(4), (6)
(d)(2)

(f)

(a)

(b)

(c)
(d)
(e)

(e)

(a)
(b)
(c)
(d)

(a)

(a)
(b)
()
(e)
(f)

(a)
(b)
(c)

(e)(2)

(d)

(e) (23 (C) (1)
(g9)

Amended by
BAFJA Section

371
307(a)
454(a) (1)
454(b)
454(a)(2)
454(c)
307(b)

455

308(a)
308(b)
308(c)
308(d)

309

456(a)
363(a)
456(b)
456(c)
456(d)

457

458(a)
458(b)
458(c)
458(d)

459
460

351
461(a)
461(b)
461(c)
461(d)
393

462(a)
462(b)
310

462(d)
462(c)
462 (e)
462 (f)
462(g)

PAGE 4

Page
51

94
94

97
11

97
13

18
18

97
50
98

98
99

99
99
99
100

100
100

33
100
101
101
102

65

102
102

103
103
104
105
105
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Bankruptecy Code _
Section (as Finally Amended by

._ Redesignated) BAFJA Section Page
548 (a) 463(a) 105
(c) 463(b) 106

(d)(1) 463(c) (1) 106

(d)(2) 394 65

(d)(2)(B) 463(c) (2) 106

549 (a) 464(a)(1)-(2) 106
[(b)] *=*/ 464(a) (3)-(5) 107

(c) 464(c) 107

(d) (1) 464(d) 107

550 (a) 465(a) 107
(d) 465(b) 108

(e)(1) 465(c) 108

552 (b) 466 108
553 (b)(1) 395 65
(b)(1) 467 109

554 (a)-(b) 468(a) 109
(c) 468(b) 109

(d) 468(c) 109

. 555 .o 469 110
557 Co 352(a) 34
558 Co. 470 110
559 . 396 66
702 (b) 472(a) 110
(c) 472(b) M

(d) 472(c) 111

703 (b) 473 111
704 .o 311(a) 19
(nm 474 111

707 Co 312 20
(M-(2) 475 112

**/ BAFJA Sec. 464(a)(3)-(5) intended to amend Sec. 549(b)
. although such a reference was omitted. :

APP I PAGE 177
(1/87)



PAGE 6

Bankruptcy Code

Section (as Finally _ Amended by
Redesignated) BAFJA Section Page ' ‘
- 723 (a) 476(a) 112
(c) _ 476(b) 112
724 ) 477(a) 112
(c) 477(b) 113
(d) 477(c) 113
725 e . 478 113
726 (b) 479(a) 113
(c) 479(b) 114
727 (a) (6)(c) 480(a) (1) 114
(a) (7) 480(a) (2) 114
(a) (8) 480(a) (2) 114
(e)(1) 480(b) 114
(e)(2)(A) 480(c) 114
728 (c) 481(a) 115
(d)(2) 481(b) 115
741 (2)(A) 482(1) 115
(2)(B) 482(2) 115
(4) (A) (i) 482(3) 115
) (A)() 482(4) 115 .
(7N 482(5) 115
(8) 482(6) 115
745 (a) 483 115
752 (a) 484 (a) 116
(b)(2) 484(b) 116
761 (10) (A) (viii) 485 116
763 (a) 486 116
764 (a) 487 17
756 {a) 488 117
766 (j)(2) 489 117
901 (a) 353 42

(a) 490 117
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Bankruptcy Code
Section (as Finally

Redesignated)

902
903
921

922
927
943

945

1102
1103

1105
1106

1107
1108
1112

1113
121

1123

(2)
(2)

(a)(1)
(b)

(b)(4)
(b)(5)

(a)

(b)(1)

(b)
(b)
(c)(3)
(c)(4)

(a) (1)
(b)

(a)

(a)(2)
(a)(3)
(b)(5)
(b)(8)

(c)(3)
(d)

(a)

(2) (1)
(a)(3)
(a) (5)
(a) (5)(G)
(b)(2)

Amended by
BAFJA Section

491
492
494

495
496

497(1)
497(2)

498

499

324
500(a)
S500(b) (1)
500(b)(2)

501

311(b) (1)
502

503
504
505(a) (1)
505(a)(2)
505(b) (1)
505(b) (2)
241

S06(a)
506(b)

507(a) (1)
507(a) (2)
507(a) (3)

'507(a) (4)

507(a) (5)
507 (b)

123

123
123
123
123

136

123
123

124
124
124
124
124
124
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Bankruptcy Code
Section (as Finally
Redesignated)

1124 (2) (A)
(3)(B)(i)

1125 (@)
(a)(2)(B)
(a)(2)(C)
(d)
(e)

1126 (b)(2)
(d)
(f)
(g)

1127 (a)
(b)

1129 (a)(1)
(a)(2)
(a)(4)
(a) (5) (A) (ii)
(a)(5)(B)
(a)(6)
(a)(7)
(a) (8)
(2)(10)
(b)(2)(A)
(b)(2)(B) (i)
(b)(2)(C) (1)
(d)

1141 (a)
(c)

1142 (a)
(b)

1144

1145 (2)(3)(BY()
(a)(3)(B) (i)
(a) (4)
(b)(1)
(b)Y (1 (C)
(b) (2) (A)Y(D)
(b} (2) (A) (i)
(d)

1146 (¢)
(d)m

Amended by
BAFJA Section

508(1)
508(2)

509(a) (1)
509(a)(2)
509(a)(3)
509(b)
509(c)

510(a)
510(b)
510(c)
510(d)

511(a)
511(b)

512(a) (1)
512(a)(2)
512(a)(3)
512(a)(4)
512(a)(5)
512(a) (6)
512(a) (7)
512(a)(8)
512(a) (9)
512(b) (1)
512(b)(2)
512(b)(3)
512(c)

513(a)
513(b)

514(c)
514(d)

515

516(a) (1)
516(a)(2)
516(a) (3)
516(b) (1)
516(b)(2)
516(b) (3)
516(b) (4)
516(c)

‘517(a)

517(b)

PAGE 8

Page

124
124

124
124
124
125
125

125
125
126
126

126
126

127
127
127
127
127
127
127
127
128
128
128
128
128

128
129

129
129

129

129
129
130
130
130
130
130
130

131
131
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Bankruptcy Code
Section (as Finally

Redesignated)

1166
1168
1169
1170

mn
1173
1301

1301

1304

1307

1322

1324
1325

1326

1328

1329

(b)
(¢)

(a)
(c)
(d)(2)

(b)
(a) (4)

(c)(3)
(d)

(b)

(b)
(e)(1)
(e) (N (A)
(e)(2)(A)

(b)
(c)

(b)
(¢)
(c)(5)
(c)(7)
(c)(8)

(a)(2)
(b)(1)
(b)(2)
(b) (4)
(b)(7)
(b)(8)

taj(i)
(6)(2)
(e) (1)
(e)(2)

(a)
(a)

Amended by

BAFJA Section Page
518 131
519 | 131
520 132
521(a) 132
521(b) 132
521(c) 132
522 132
523 ' 132
524 133
313 21
314 23
525(a) 133
325(b) (1) 133
525(b) (2) 133
525(b) (3) 133
526 134
311(b)(2) 20
527(a) 134
315 23
527(b)(1) 134
527(b) (2) 134
527(b)(3) 134
528(a) 134
316 23
528(b)(1) 134
528(b)(2) 134
528(b) (3) 134
528(b) (4) 134
529 135
317 25
530 135
318(a) 28
931 135
532(1) 135
532(2) 135
319 3
533 136
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PAGE 10
- Bankruptcy Code

Section (as Finally - Amended by

Redesignated) -BAFJA Section Page

15103 (f) 311(b) (3) 20
(f) 318(b) 31

151302 (a) 534 136
(b)(1) 311(b)(4) 20

Miscellaneous Amended by

Amendments BAFJA Section Page

Bankruptcy Rule
2002 (n) 321 31

Bankruptcy Rule

3001 354 42
Bankruptcy Form No. 1 322 31
§403(e) of the Act of 382 52

November 6, 1978
(92 Stat. 2683; Public
Law 95-598)
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A-1.4.2

]
.~

v
s

MARC! 2,

Departinent should continue to sulait monthly repor:is to tha Councgel
dets ling the status and results of the’r current invesstig:ations,
ace also reminded that Department employees have (N cation of
ceporting allegations ¢of misconduct dicectly o the 2flices cl
Profazsional Hesponsibility, as oppos=3 to their ¢wa inte;ral
inspecticn unit {or where there is no specific ~iv, =ny individoal

T R

dischevging comparable dJut.es).

Pleasa arrz~ge for the distribution of a cory of this =“2orand
to each onple w2 order yovo supzrivision. 1 :ddition, vhu should,
lez:t semi-zanwally, roadn’ your cmpleyees of the puvy . 2 and [uact
of the Gffice of Professional Responsibility armd ©f 'he reportin
oblicvzticens set forth above.
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U.S. Department of Justice

e Office of Legal Counsel A-1.5
|

fice of the ' Washington, D.C. 20530

sistant Attomey General

MEMORANDUY TO ALL DLPARTMENT GF Ju. TICE
OFF1CCS, BOARDS, BUREAUS ZND DIVISONS

I ¢m enclosing herewith a copy of a compilation prepared
y this Office of statutes and regulations applicable to pro-
essional standards and ethics cf Ju:+ice Depar<ment emplovees.
¢+ is -2% 2 substitute fcr individue! research and an:ilysis.
ut should serve as a hslpful checklist in dealing witn these
ssues., Feel free to distribute copies to your employees.

Lu3(De

THeodore B. Olso-
Assistant Attornev General
Office of Leczl Ccunsel

inclezure
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V. beparunent of Jusuck

Office of Legal Counsel
A-1.5.2

Ofthes of the
Aszizunt Attormney Geoeral

Waskingtos, D.C. 22570

PRI

EiLhics Standards for
Department of Justice Employees

The foliowing outline is intended as a summary referenc
to ethics and professional stindards that apply to Dc har=mer
of Justice employees in a veriety ¢f situations. ou- .ir
is not exhaustive, and shoulcd not be used by employees 2t
exclusive guide in making decisions about their professiona)
conduct or as a substiiute for reading the relevant statutes

he

-k

4

and regulations.

Emplovees who need wsdditional i- formation

or assistence in irz

erpreting the standarde listed be low

should cont

(Dep+iy DAE
I. PRINCI

A, Fe

act the Deputy Designated Ajency Zthics
0) for their Offize, Board, Divir-ion or

PAL 30URCES NF GOVERNING LAW

deral Statutecs

1.
18

26

Bribery and Conflict of Interest -

Lis->osure of Information - 5 U s.C.

Cificial
Eureau. ’

§§ 552, I52a; 18 L.5.C. §§ 798, 1905
5 U.S.C S 7E3.

- -
al

*/ yca are having ¢ifficulty determining tre ilen*Iilr C

-

Jour Deputy DEEO, you

cnould cortact the Administrative

Councel's Dffice c¢. the

Sustice Management Division {(SMD:,

€33-3452, vhich hLzniles
Designatedé Agency Ethics official,

- -
T

legal work for t

-
e w-

t.ig Departmern:'.
the Assistant Attorney

General fc~ Admini:iration.

some of the restrictions set forth in this memorandum

not apply to certain short

-term or part-time employees +2O

are gesignited "tecial gov

ernment emplcr 2s."

Snecial

gove-nment employees sh
determine whether any p

~ruld

-ontact thei. Deputy DAEOs o

erticular rule described in this

memorandum or a more rciaxed standarc will apply to them in

any given case.
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3. Pulitical Activities - 5 U.S.C.
s 732‘. 18 U'S.cl sg ‘401-603.

4. Financial Disclosure = 5 U.S.C. App.
€ 201-211,

B. Federal Regulations and Executive Orders

l. Department of Justice Standards
of Conduct - 28 C.F.R. Pari 45,

2. Disclosure of Information -
28 C,F.R, Part 1lé.

3. Political ketivities = 5 C.F.R.
Part 733.

4, Firancial Tisclosure = 5 C.F.R.
Part 734 and 5 Z.F.R. § 45,735-
22. -

5. Post-Employment Restricticns -
5 C.F.R., Pact 7.7,

6. Executive Order 11222 - Prescribing
Standards of Ethizal Coci.duct for Government
Cffi~ers and Employe:z:, 30 Fed. Reg. 6469
(1965).

C. Department of Justice Policy Statements

1. The most comprehensive collection

of D:partmental policy statements

can be found in the United States
ttorneys' Manuzl.

2, Various other policy statements
are publirheZ 2t 28 C.F.R, Fart 50.

3. L.J Crders on specific subjects
can be cbtained through the Library.

D. Codes of frofessional Responsibility

1. The American Bzr Associaticn Model
Coée has been incorporated by reference
into the Depertment's Standards of
Conduct. Sce 28 Z.F.R. § 45.735-1,

2, State Cilas ar: Ireguently incor-
porated by reference into the rules
of procedure of felerzl courts.,

-2-
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A-1.5.4

3. Employees should consult with tae
Department, pursuant to Secticn 1V,
infra, whenever a provision oi a Code
of Professional Responsibility appears 4
to conflict with their responsibilities .
as federal employees.

II. AREAS SUBJECT TO REGULATION

A. Acceptance of Things of Value from Outside Sources

1. 18 U.S.C., § 201 - Prohibits the
acceptance of anything of value a)

with the intent to influence an official
act or b) for or because of an official
acet.

2. 18 U.S.C. § 203 - Prohibits the
acceptance or sharing of fees derived
from a matter involving the fereral
government when the fee is based on any
person's representation before a Depart-
ment or agency during the period of the
. employee's government service,
3. 18 U.S.C. § 209 - Prohibits the
acceptance of any salary or suprplementaz-
tion of salary for services rendered to p
the government. The section permits .
the acceptance of some types of payments
from a former employer (such as bona
fide severance and retirement payments’,
but other payments (such as moving
expenses) are prohibited. The section
has been read to prohibit the acceptance
of anything of value offered because
of one's government position, such as
below-mz-ket-rate ioans, moving expenser,
and free vacationec.

4. Gifts

a) 28 C.F.k. § 45.,735-14 - Epm-
ployees may not sclicit or
accept gifts cu other things

of value, for themselves or
others, from persons Or en.ities
that have businecs with the
bepartment of Justice. The
requlation contains exceptions
governing 1) gifts Zrom

| "3 @
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friends and family, 2) certai:
food and refr.shments, 3) loans
from banks, and 4) unsolicited
advertising or promotional
material.

b) 5 U.S.C. § 7342 - Contains
rules governing the acceptance
of gifts from foreign governments.
See also 28 C,F.R. § 45.735-14(d).

c). 5 U.8.C. § 735)1 and 5 C.F.R.
§ 735.202(¢}) « Prohibit tae :
acceptance of gifts from
subordinates except on certain
specified occasions.

5. 5 U.S.C. App. § 210 - Places an annual
limit on outside earned income for
Presidential appointees of 15% of their
federal salaries.

6. 2B C.F.R. § 45,735-12(a) = Prohibits
the acceptance of an honorarium for any
speech ‘or appearance that is part of an
employee's official duties.

7. 2 U.8.C. § 441i = Prohibits the
acceptance of honorzria (for non-official
speeches or appearances) beyond §25,000
per year and/or $2,000 per event,

8. 28 C,F.R. § 45.735-14a(d) - Permits the
acceptance of awards from certain types

of organizations, but employees should
consult with their Deputy DAEOs before
accepting awards that have any relationship
to their government employment.

Representational Activities

l1, 18 U.8.C., § 205 =~ Frohibits emcloyees
from representing any other person or
business before any court or agencsy of
the federal government in any matter in
which the Federal or District of Columbia
government is a party or has an interest,
There are exceptions for certain
personncl administration, family, and
personal matters.
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2., 28 C.F.R. § 45.735-9 - Prohibits the
privaze practice of law and other

outside professional practice by employees.
Teaching is not consicered outside
professional practice, see cection IiE(2),
infra. There are exceptions for

certain pro bono activities, and the
representation of certain close relatives,
Other exceptions may be granted by

the Deputy Attorney General.

Financial Interests

1. 5 U.S.C. App. §§ 201--211 - Requires
the £iling of public financial disclosure
reports by employees paid at the level

of a GS-16 or above.

2. 18 U.S.C. § 208 - Prohibits employees
from taking any action in a governmental
matter that involves or affects a
financial interest of themselves, their
spous2s, minor children, partners,
private employers, persons or crganiza-
tions with whom they are negotiating or
have any arrangement concerning prospec-
tive employment, or entities in which
they serve in 2 fiduciary capacity.

The prohibition applies no matter how
small the interest may be, but in cases
of insubstantial interests, waivers of
the prohibition may be granted by

the Deputy Attorney General. See 28
C.F.R. § 45.735=5.

3., 28 C.F.R. § 45.735-11 =~ Prohibits
investments that conflict with an

employee's official responsibilities or

that are made on the bvasis of inside
information. See also 28 C.F.R. § 45,.735=-1°C,

Use cf Governmert Proberty

1. 28 C.F.R. § 45,73%-16 - Permits thre
use of federal property for cfficially
approved purposes only. This regilation
is read to prohibit the use of almast
any federal property or personnel for
personal purposes ‘e.g. the use of

-5 -
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A~1.5.7
FTS telephones or the services of
support staff)., See also 18 U.S.C.
§ 641 (theft of government property).
There are also more specific statutes
governing the personzl use of government
vehicles, 31 U.S,.C. § 1344, and the
franking privilege, 18 U.S.C. § 171¢,

2. DOJ Order No. 2710.8 - Deals with
the removal of "official records® by
Department employees. While the defini-
tion of "official records® is broad, it
does not include copies of records.
Accordingly, copies of records (e.g. in
a perscnal chronological file) may be
removed by an employee so long as they
do not contain classified information,
other statutorily protected information or
other infourmation that could reveal or
prejudice the interests of the United
States in litigation. See also ABA
Code, Canon 4.

Fundraising, Speeches, Publications and Teaching

1. 28 C.F.R. § 45.755-12(d) - Generally
prohibits participation in fundrairing
activities if the employee's position

in the Department is a significant
element of the event or the invitation.
Fundraising for charitable organizations
(i.e. organizations exempt from taxation
pursuant to 26 U.8.C. § 501(e)(3)) s
permitted. Political fundraising is
discussed in IIG, infra.

2. Generally the Department encourages
employees to engage in speeches, lectur-:s,
publications and teaching so long as

the activity (1) does not interfere

with an employee's official responsibi-
lities and (2) meets the criteria set
forth in 28 C.F.R. § 45.735~12. These
criteria can be summarized as follows:

a) No fees may be accepted if
the activitiy is part of the
employee's official duties.

APP I PAGE 191
. (1/87)




b) No compensation mzy be accepted

if the subject matter is

devoted substantially to the e
activities or pocitions of this .
Department. But see IIF, infra

(governing the acceptance of travel

reimbursement).

c) Non=-public information may
not be used without the permission
of the Deputy Attorney General.

‘When an honorarium is nct precluded by

a) or b) above, it may be accepted
within the confines of IIA(5-7), supra.

3. Persons with access to Sensitive
Compartmented Information (3CI) are
required to sign a specific agreement
accepting additional obligations relat-
ing to publications, speeches or lectures.

5. 18 U.S.Cl s 798 and Sc U.S-Cu s 783 -
Contain rules governing the disclosure
of classified information.

6. 18 U.S.C. § 1995 - Contains restric- o
tions on the use of certain confidential : .
information sfuch as trade secrets.

7. 5 U.S.C. § 552a - Sets forth restric-
tions on the use of information about
individuals when scch information is
contained in a system of records. See
also 28 C.F.R. § 16.40 et seq. -

g8, 28 C.,F.R. § 50,2 - cets forth the
Department's policy concerning statements
to the press on matters in litigation.
See also ABA Code of Professional
Responsibility, DR 7-107 (Trial Public-
ity).

9, 28 C.F.R. §§ 16,21-22 - Sets forch
rules governing the response to subpoenas
and ccher demands for Department of
Justice information.
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Travel - 28 U.S.C. § 45.735=-142

l. Official travel must be paid for by
the Gevernment (which in most cases will
mean by the Justice Department). There
is an exception to this rule that
permits charitable organizations (i.e.
those that are tax exempt under 26
U.S.C. s 501(C)(3)) to pay for travel
to training sessions or meetings. See
S U.85.C. § 4111 and 5 C.F.R. § 410.702.
Bar associations are seldom tax exempt
pursuant to § 501(c)(3), and accordingly
may not reimburse employee expenses for
official travel. Official travel in
private conveyances must be reimbursed
by the Department pgursuant to the
Department's travel regulations. DOJ
Order lio. 2200.1.

2. Non-official travel'may be reimbursed
by outside sources s$0 long as it does
not otherwise create a conflict of interest.

See 1IA, supra.

3., Whether travel is official or non-
official is essentizlly a question of
judgment, which in close cases should be
exercised in conjunction with your
immediate r:pervisor or Deputy DAEO.

4. On certain limited occzsions, the
Depzrtment's travel regulation permits
employees to accept travel reimbursement
from certain types of organizations for
the expenses of an accompanying spouse.
§ 45.735-14a(e). This regulation is.
presently under review and reconsideration
by the Department and the Nffice of
Government Ethics. For- this reascn,
enployees should consult with their
Deputy DAEOs before accepting spousal
expenses pursuant to this regulation.

Political Activities

1. BHatch Act, 5 U.S.C. § 7324(d) - Prohi~-
bits taking an active par. in partisan
political management or campaigns.

-8 -
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Prohibited conduct includes stuffing
envelopes, working at a phone bank,
canvassing or holding a position in a
partisan political organization., See
generally 5 C.F.R. § 733.121 for a list
of prohibited conduct. Permissible
activities include voting, making
contributions (but see limitations
below), being a member of a political
organization and attending events.
See generally 5 C.F.R. § 733.111.

In many of the local jurisdictions

in the D.C. area, employees may
actively participate in partisan
elections, so long as they do so is,
or on behalf of, an independent
candicate. See 5 C.F.R, § 733.1%4..
There are other exemptions to the
Hatch Act for certzin types of
employees (e.g. most Presidential
appointees), but the Attorney

. General has directed that all DOJ

employees should conduct themselves

as if they fall within the purview of
the Hatch Act. = See Memorandum from tl.e
Attorney General to all Offices, Boards,
Divisions and Bureaus, July 9, 1982,

2., 18 U.S.C §§ 600 and 601 - Make it
jllegal to promise to give, to rfeny or
to threaten to deny federal employment
or other federal benefits cn the basis
of a person's political contributions
or lack thereof.

3, 18 U.S.C. § 602 - Prohibits one
federal employee from soliciting a
political contribution from another
employee.

4. 18 U.S.C. § 603 - Prohibits employees
from making political contributions to
their employer or employing authority.

Leaving Government Service

official action on any matier that
involves the financial interesis of any
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party with whom the employee is negotizting,
or has an arrangement concerning, prospec-
tive employment,

2. 138 u.s.C. § 207

2) Subsection (a) prohibits all
employees from ever acting as
agent or attorney for anyone
(other than the U.S.) in any
particular matters in which they
participated personally and
substantially -while in government.

b) Subsection (b) prohibits all
emplovees for a period of two

vears from acting as agent or
attorney for anyone (other than

the U,.S.) in any particular maiters
that were under their official re-
sponsibilities during their

last year of government service,

¢) Subsection {(c) prohibits certain
senior level employees from having
any business contact with the*
Justice Department or certain

of its component offices,

boards, divisions or bureaus

for a period of one year after
they leave government service.
Generally employees below the
level of Deputy Assistant

Attorney General are not covered
by this restriction, but all
emloyees are encouraged to consult
with their Deputy DAEOs for
post-employment advice at the

time that they decide to leave
government service. At that

time they can be advised .oncerning
whether, and to what extent,
Section 207(¢) will restrict

their contacts with the Depart-
ment.

3. ABA and State Co.es of Professional
Responsibility
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a) DR 5=104(D) = Imputes tO an
entire law firm any disqualifi-
cation of a single lawyer that

is required by the Code. This
imputed disqualification can be
lifted in the case of former govern-
ment employees upon adequate
screening of the disqualified

lawyer and waiver by the govern-
ment. :

b) DR 9-101(B) - Prohibits virtually
the same conduct as 18 U.S.C.
§ 207(a). See IIH(2)(a), supra.

¢) Canon 4 - Requires lawyers

to keep the confidences and

secrets of their clients (including
the United States Government).

4. See 11D, sucra, concerning the
remcval of government papers and files.

Miscellaneous Provisions

1. Nepotism, 5 U.S.C. § 3110 - Prohibits
employees from appointing or recommending
certain relatives to positions in the
employee's own department or agency.

2.. Lobbying, 18 U.S.C. § 1913 - Places
restrictions on the use of appropriated
funds (including personnel paid with

such funds) to "lobby" Congress. The
prohibition is generally read to prohibit
only grass roots lobbying such as urging
citizens or private groups to contact
their Representatives or Senators about

a particular issue.

3. Merit System Abuses, 5 U.S.C,

¢§ 2301-2302 - Prohibit certain personnel
practices including, but not limited to,
discrimination in employment on the

basis of race, color, religion, sex,

_ national origin, age. handicapping

condition, marital status or political
affiliation.

- 11 -
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4. Foreign Agents, 18 U.S.C. § 219 -

- As a general matter, employees may not
act as agents of foreign principals
within the meaning of the Foreign Agents
Registration Act of 1938, as amended.

ITI, REPORTING MISCONDUCT

A. Crimes, 28 U.S.C. § 535 - Federal
employees are required to report to the
Attorney General potential violations
of the federal criminal laws by other
federal employees. Within this Depart-
ment, referrals of potential criminal
matters involving federal employees
should be made to the Criminal Division,
Public Integrity Section. It is parti-
cularly important that referrals of
matters concerning officials covered by
the Special Prosecutor Act, 28 U.5.C.

§ 591 et seg., be made promptly because
of the investigative time 11m1ts imposed
by that Act.

B. Misconduct by Depar+tment of Justice
Employees - Allegations of misconduct
by Department employees may be sent to
the Office of Professional Pespons15111ty.
See generally 28 C.F.R. § 0.2%a.
Allegations of criminal misconduct may

X also be referred to the Public Integrity

: Section of the Criminal DPivision.

IV. SOURCES OF ADVICE

1. The most direct and available source
of advice for Department employees on
matters of ethics or professional
conduct is their Deputy DAEOs.

2. The Administrative Counsel, Justice
Management Division is available to
consult on ethics matters with any
Deputy DAEO or with Department officials
for whom no Deputy DAEO is available.

3. The Office cf Legal Counsel also is
available to consult on legal guestions
that cannot be resolved elsewhere in
the Department.

- 12 -
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4. The Office of Government Ethics is
available to give ethics advice to this
Department, but employees should first
consult with their Deputy DAEOs, the
Administrative Counsel or the Office of
Legal Counsel before contacting the
Office of Government Ethics.

3. Hatch Act Advice may be obtained

from a Deputy DAEO or from the Special
Counsel to the Merit Systems Protection
Board. 653-7143.

5. Advice about prohibited personnel
practices may be obtained from the
Special Counsel to the Merit Systems
Protection Board. 653-8968.

6. Department of Justice lawyers should
not sutmit professional ethics questions
to their local bar counsel without

first consulting with the Office of
Legal Counsel.

s (-3

Theodore B., Olson

" A-1.5.14

Ascsistant Attorney General
Office of Legal Counsel
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United States of America
Office of

. Office of Personnel Managema':t:‘o "
Government Ethics \

. Washingion, D.C. 20415 -
84 x5
MEMORANDUM

SUBJECT: Summary of Acceptance and Disclosure of Travel Expenses and Related Gifts

FROM: David H. Martin
Director

TO: Designated Agency Ethies Officials, General Coixnsels, &nd Incpectors Generel

Because this Office has consistently received & number of questions regarding the
acceptance and disclaswre by executive branch employees of travel reimbursements end
related gifts from private sources and because the annual filing deadline for public
financial disclesure reports is again drewing neer, we believe it ir importent to provide
you with the following outline of the considerations involved in arww.ring any gquestions
regarding this subject. The materials and the statements set forth in this outline are not
new; this is simply a compilation o! the various statutes, regulations and other
considerations involved in this subject area. We urge you to distribute copies of thir
memorandum to your field offices and  deputy ethics counselors for their use. Our
regional training sessions have indicated & strong need and desirc for this and other
similar informaticn. With regard to this speci’ic guidance, becssuse the first a:d most
importart determination is whether the traveling emp.oyee is on of{icial duty or not, ths
guidance is sepsrated under these heac.apz.

If the traveliny emplowee is on official business -

**]1. When an exscutive braneh employee is offered payment for travel expenccs from a

private source for expenses incurred in carrying out his or her official duties, ihe
travel reimbursement expense pevments can only be azcepled, if at all, by the
agency employing the individusl on the individuals bchall, Th: employee mey not

rsonally accest the treval exnens2s without poteniially vicelirg 18 US.C. 208.
fN ote: This statement refers 0 the situation where thers is no s wtutory cuthority
for either the individual or the agency to accept the travsal cxmenses or where there
is authcity but the rgency hes determined it would not or the employee should not
accept the ravel expenses. It is not intended to include the gituation where the
employee is ellowed either by 5 U.S.C. {11l or other si-iutery authority to
personally accept the travel expenses and that acceptance hes been epproved by the
agency.) ;

[}

The agency mey accept the tr_vel expenses only if it hes stetutory gift acceptance
euthoity to do so or if the gilt qualifies under 5 U.-.C. 4:i1 discussed in
parag-.ph 3 below. therwise the eprency will be improperly sugmenting iis
appropriations and running afoul of the Comptroller General's Decision ¥'-1285Z7
dated March 7, 1¢07 (46 Comp. Gen. 675). Authority to accept gifts, ii it exists,
- will generally be found in veur agency’s organic statute, The euthority may limit
the acceptance to zifts for specifie purposes and your ageney must have ¢ process ¢
determine which offers of gifts can be aceepied under that authority. An agency’s
authority to accept gifts, including travel expenses, cannot be grentel by regulsation;
the grent must be made by ctatute. (Note: Most egencies do nci have this

statutory authority.) APP I PAGE 199
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17 the donor is & non-profit, tax exempt institution deseribec by 26 U.S.C. 501(c;‘r(3),"\,:‘

the Employees Training Act, codified at 5 U.S.C. 4111, authorizes an employee !0
accept the payment of travel expenses from that donor if the agency follows the
regulations set forth in 5 C.F.R. 410.701 et, seq. These regulations require prior
written authorization for acceptance of such travel expenses and t..at aceptance of
the expenses does not create an actual or apparent conflici, The important
considerations involved here are two: First, the organization must be categorized
by the LR.S. under section 501(c((3). There are many tax-exempt non-profit
organizations which do not fall under subsection (eX3). The I F.S. reading room can
confirm the status of the organization if you provide the exact name of the
organization and the state of incorporation. Second, simply becruse the
organization is categorized under section 501(cX3) does nct mzan that the offered
travel expenses are always acceptable. If the organization seeks grants from your
agency or does business with your agency, especially if its staff deals directly with
the em,'oyee involved, such offered reimbursements should, n most cases, not be
accepted. Again, refer to the implementing reguletions.

' Example: A grants official at an agency is asked to speak at a
University in his offieial capacity and the University of/2rs to pay lLis
travel expanses. The University is a 501(eX3) corpcretion but it has one
grant and is seeking others from the agency. The employvee should not be
allowed to z.cept the travel expenses because of the appearance of a
conflict of interest.

If your agency does not have gift acceptance authority and the donor is not a
501(cX 3) corporation, neither the agency nor the employee may accept payment for
travel expenses of the employee on cificial business, Further, the agency may not
put the employee in non-2:ty stetus to earry out what is esseniially olficial business
simply to aliow the emploze to ac:2pt the travel expenses, :

An employee who is on official business should never accept dircet reimbursement
of expenses (cesh) if the peyment of travel expenses is allowed pursuant to the
method set forth in paragraph 2 above. Direct reimburser ents inust be made to the
agency which has either advanced the money to the employee or will in turn
reimburse the emplovee. Onece given approval in advance, en employee may accept
only in-kind gifts such as the travel tickets, meals and hotel room key. Further, the
agency may wish to allow the employee only those expenses which wouid otherwise
be covered by governmert trevel regulations as if the ageney were p: -ing, and in no
case should it allow th> employee to accept excessive end lavish irn-iind services.
See Comptroler Gencral's Opinion B-128527 and § C.F.R. 735.202(f).

An employee may ac:ept direct cash reimbursements under the terms o 5 U.S.C.
4111 from a 501(eX3) corporation. If the employee's agency does ot have statutory
gift acceptance authority allowins it 19 c=z2ept and retain voluntery contributions,
the agency is bound by the provisions ¢f 31 U.S.C. {84 to depesit in miscellaneous
receipts any reimbursements made tc the agency rather then the employee. See
55 Comp. Gen. 1283. Therefore, if the donor is & 501(cX3) corporstion but your
agency does not have gift aceeptance authority, direest cash reimbursements for
travel approved pursuant to 5 C.F.F. 410.701 et. seq. should go to the employee ard

_the employee should reimburse the egency f{or any travel advarce given by the

agency. As a policy, however, when & direct case reimbursement or payment to the
employee is nccessary, care should be taken that the pavment or reimbursemert is
related to aciual expenses and ic not simply a flat per diem peyment.
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If the treveling employee is not on official business —

6.

The employee may not accept any travel expenses or any gift from any organization
which

1)  heas, or is seeking to obtain, contractual or other busincss or financial relations
with his or her agency;

2)  conducts operations or activities that are regulated by his or her agency; or,

3) has interests that may be substantially affected by the performance or non
performance of his or her official duty,

These standards are set forthin 5 C.F.R. 735.202(a). Agencies may have regulations

"which are more strict and they may also have certain exceptions besed en those in

§ C.F.R. 735.202b). It is very rare that any of the exceptions will allow peyment
for tra\ :l expenses from en orgenizetion which is coverad by section 735.202(a).
Further, if the organization itself is not a prohibited source as outlined above, but
all or a substantial majority of it members are, you should consider a travel
reimbursement offer from the organization as if it were from one of the prohibited
sources outlined in section 735.202(a).

Example: If a trade association comprised predominantly of
members which are individually reguleted by an agency offers an
employee of your agency travel expenses so that he might, in his
personal capacity, attend their annusl convention, the employes
may not accept the travel expenses. These travel expenses would
be a gift from a prohibited source.

Finally, if the scurce of the payment of travel expenses or other gift is not
otherwise prohibiied and the employee ettends the corferenze cr meeting o) annual
or persongl leave time, the employee may not use his or her officiel title s & title.
The.e activities are prohibited by section 735, 35.201a(a).** (The employee shouid also
reqiest that the host not misuse his or her title in an effort to make it eppear the
the employee is eppeering offically or in order to draw business to a ommercal
endeavor.) .

Example: The General Counsel of a Commission is asked to teach
a course for a publisher of law texts. The agency determines that
doing s0 is not within the mandate of the egency but approves her
pzrticipating under its outside employment approval proces. The
General Counsel may not be "billed™ oy the publisher in its.
-promotional materisls. listing the facultv of th2 couwse or at the
eccurse itself as Jane Doe, General Counsel, Government
Commission X. If the materiels provide a brief deseription of
Ms. Doe's qualifications, it can state, elong with sush things as her
education and other pcsitions, the faet thet she presently se: ves as
the General Counsel of the Commission. The improper use of her
position is the use of her goverament title as & title. She is not
participeting in her official eapacity and it should no: appear that
she is, nor should the publisher be allowed to use the title to solicit
business.
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Publie Disclosure (SF 278)

An employee required to file & public financial disclosure repo.t (SF 278) should
disclose travel expenses meeting the $250 threshold in the manner set forth below. Note
that the law treats in-kind services such as travel tickets, hotel rooms and meals as ¢ne
diselosure requirment and cash reimbursements for eny of those same items as a separate
disclesure requirement. ' '

If the employee is on official business —

1. 'hen the agency has gift acceptance authority and has made the appropriate
determination to accept travel expenses for &n employee's travel prior to the
expenses being incurred, then the employee need not disclose these expenses as the
agency has accepted them, not the employee. If for any reason prior approval was
not received, these expenses must be disclosed because at the time they were
accepted, it was the employee not the agency making the acceptance. For the
em-loyee's scite the agency may note subsequent epprevel on the form if it
occurred.

2. When the employee eccepts the travel expenses from & 26 U.S.C. 501(cX3)
eorporation pursuant to § U.S.C. 4111, these expenses must be disclosed. Section
4111 specifically allows the emplovee to accept, albeit with agency approval, and
because it is a personal acceptance it is governed by the public financial disclosure
requirements. Agzin, the ageney may wish to note on the form the date the agency
gave acceptance approval. '

3. If en employee accepts travel crpenses without the benefit of ageney gift
acecpience authority or coveraps: of § U.S.C. 4111, the expenses must of course be
disclosed.

If the employe: is not on of fieiel business —

4. A1l travel expenses meeting the threshold values must be disclosed unless they ere
paid by a relative or are required to be reported under 2 U.8.C, £34.**

Gifis from a {areign government —

S. Because the reporting threshold for ;ifts from a foreign government covered by the
Foreign Gifts Act is lower than the $250 threchold for reporting under the Ethics in
Government Act, all such trave: expenses should be disclased under the procedures
established pursuant to 5 V.8.C. 7342 and are therefore exempt from disclasure on
the SF 278. (Se2 Secticn 20%8)(B) of the Ethies in Government Aect.) Lote,
however, that a gift other than reimbursement of travel expenses need only exceed
the more than $100 threshold of the Ethies in Government Act disclosure
requirements. Therefore, any gift, other than travel expenses from a foreign
government valued & more than $100 but within the "min mal velue® that triggers
the acceptance and disclosure requirements of the Foreign Gifts Act, would have to
appear on the SF'278. (In Mareh, 1984, the GSA adjusted the "miniy.al value™ to
$165 or less.)

Example: An employee is asked by a foreign government to
perticipate in a symposium hosted by the government. The
employee's travel expcnses outside the Unitec Stetes are paid for
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by the foreign government and as & participant she is also given a
small piece of sculpture. The travel expenses have a value of $500
and the sculpture $125. The Foreign Gifts Act "minimal vaiue" at
the time was $140 or less. Because the travel expenses are more
than the "minimal value" for Foreign Gifts Act purposes and are
therefore subject to disclosure under 5 U.S.C. 7342, she need not
disclose them on her SF 278. However, because the sculpture is
within the "minimal value" for Foreign Gifts Act purposes but more
than the over $100 reporting requirement of the Ethies in
Government Act for gifts other than travel expenses, she must
disclose the receipt of the seulpture on her SF 278,

Suggested Procedures

If your agency does not have procedures covering the acceptance of travel expenses,
this Office considers the following to be essential elements which will proteet not only
the agency but the employee as well:

1. All offers of payment of official travel expenses must be epproved in writing prior
to acceptance,

2.  If possible, all offers should be approved by the same office within an agency so as
to provide consistency of interpretation of epplicable statutes and regulations. Larger
agencies which cannot centralize sueh approval should have a controlled delegation
system.

3. All agency personnel should be made aware that such offers must be approved by the -
appropriate office, This is especially important for persons responsible for issuing travel
rders.

4. Travel orders should note specifically whel e:penss=s are being accepted by the
traveling employee and under what suthority. For instance, the travel orders mizht note
that an airline ticket and hotel room are being provided to the employee by th:2 host and
accepted pursuent to the agency's g'xft acca2ptance authority, what~ver the appropriate
statutory citation would be.

S. The traveling oifieial chould never be plazed in a position of approvmg the
acceptance of his or her own travel experses,

6. If possible, & record of all travel expenses accepted should be kept by the agency in
a central file.

If you have ahy questions concerning the acceptance of travel experses, please feel
free to contact this Oifice.

- **Changzes or additions to the citation or statement were made pursuant to a
supplementary memorandum issued by this Office on August 24, 1984.

APP I PAGE 203
(1/87)







LY

Chapter |—Office of Personne! Manogement -

viewed and each custodian of record
contacted that all information pro-
vided, including the source's identity,
may be disclosed to the Individual
being lhvestigated upon that individ.
us.'s request. This notification must
be made at some time during the inter.
view. The agent may promise confi-
dentiality if requested by the source,
and in his discretion notify the source
that he may have confidentiality
where the agent feels that such notifi-
cation is necessary to secure informa-
tion pertinent to his investigation or
inquiry. 1f such a request is made, the
confidentiality will apply only to the
source's identity, and any information
furnished by the source that would
reveal the identity of the source. A
promise of confidentiality will require
the investigative agency and all other
agencie. that receive information ob-

-tained under the promise to toke all

ressonable precautions to protect the

confidentiality of th«z source’s identity.’

Pledges of confidentiality mey not be
assumed, and the interviewing agent
may pot ask a source Lo request conli-
dentiality. Escl) agency chall prepare
fmplementing instruectjons for its in-
vestigators or agents consistent with
these regulations.

§736.104 Written Inquiry.

In requesting information by a writ-
ten inquiry concerning the character,
loyalty and quslifications of an indi-
vidual to determine suitability, eligibil-
ity or qualifications for Federal em-
ployment, Federal contracts or access
to classified information or restricted
areas, the form, instructions or corre-
spondence used by an agency will in-
¢lude:

(a) A notification that information
provided, including the respondent’s
identity, will be disclosed to the indi-
viduzal on his or her request; and

(b) Except for law enforcement or
educational custodians of records,

(1) Space for the respondent to re-
quest & pledge that his or her identity
will not be dizclosed to the subject of
the inquiry, or

(2)Anotjert.omn.kespecm:rnnze-
ments to obtain significant informa-
tion which the respondent féels he or
she cannot provide without a pledge of
confidentiality as to identity.

§ 736.304

PART 737 —REGULATIONS CONCERN-
ING POST EMPLOYMENT CONFLICT
OF INTEREST

Svbpert A—General Previsiens

Ser.
131.1 Purpose and policy.
737.3 Delinitions,

Svbpert b—Substantive Previsiens

737.5 Restrictions on any former Govern-

ment employee's acting a5 representa-

. tive as to & particular matter in which
the empioyee personally and substan-
tially participated,

7377 Two-year restriction on any former
Covernment employes's aciing as repre-
sentative as to & particular matter for
which the employee had official respon-
sibllity.

7379 Two-year restriction on s former
senjor employee's assisting .in represent-
ing as 40 3 matter in which the emrloy-
eem participated personally and substan.

- 737.11 One-yu.r restriction on s former

senjor employee's transaciions with
former agency on a particular matter,
regurdiess of prior involvement.

73713 Limitation of restrictions of 18
US.C. 207(e) to less than the whole of &
depariment or agency.

737.15 Ezemption for ssientific and tech-
nological information.

737.17 Exemption for persorns with gps:ial
qualification in a technical discipline.
737.1% Testimony and siztements under
oath or subject to penalty of perjury.
737.21 Partners of present or former Gov-

ernment employess

73723 Olficlais of s State; officials of cor-
porstions created by an Act of Congress
and public international organizations.

737.25 Standards and procedures for desig-
pating senior employee positions pursu-
ant to 18 UEC. 207(d).

"737.27 Acministrative enforcement pro-
. credings.
“737.20 Effective date of restrictions.

T373]1 Separate matutory agencies: Desig-
natons,

' T37.32 Separits components of agencies or

bureaur Desipnations.
T3133 “Senior Employee” desigrations.

AvTEORTTY: Pub. L. 95-521, §2 Btat 1882-
1883 (8 UE.C. Appendix), 92 Stat. 1864-1087
(18 U.B.C. 207), unless otherwise noted.

Sorace 45 FR 1408, Peb. 1, 1880; 45 FR
9253, Peb. 12, 1980, unless otherwise poted.
Enrroniar Note The following index of

paragraphs is provided for the convenience
cf the reader:
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§ 736.104
Sabpart A—Sonsral Provisions

Sec
237.1 Purpose and policy.
(a) Authority.
(8) Consultstion with the Attorney Gen-

eral.
(¢) Policy and )imitstions.
737.3 Definitions.
(a) Btatutory definitiona.
(b) Interpretative definitions.

unni—wmm

Sec.
237.5 Restrictions on any Jormer povern-

men! employec's acting a3 representative -

as o ¢ particular matter in which the
employee personally end substantially

participated

(a) 18 US.C 207(a).

(b) Representation.

(1) Attorneys and sgents

(2) Others.

(3) Appearances, communications made
with intent to influenee.

(4) Government visits to other premises.

(S) Elements of “influence” snd potential
coptroversy required.

(8) Assistance.

(1) Project responses not included.

{e) "Particular matter involving a specific
party or parties”. )

(1) Specific matlers Vi policy matters.

{2) Technical matters.

(3 Relationship of personal participation
to speciticiiy.

u)‘rhen:nepuucull:mturmuatbe

tovolved.

(8) United States must be a party or have
an interest.

(d) "Participate personally and substan-

(2) Participation on ansillary matters

te) Agency responsibility {n complex cases
737.7 Two-yecr resiriction on any former
ment employee’s seting as repre-
sentative sz f0 & particular matier for
which the employee had oNcial rerpon-

Fidrilily

(a) 18 TA.C 20770hx1).

(b) Otficial respoosiility.

(1) Definiticn.

(2) Determining official responsbility.

(a;m” Anc{llary saatiers and officia! responsl-

(4) Epowicdge of matter pending re-
quired,

(8) Self-disqualification

_ (e) “Actually pending.”

(d) Other aential \T

(e) Measurement of two-year restriction
period. ]

A-1.7.2
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731.9 Two-year rellriciion en & SJormer
sentor employec's carialing in represent:
ing a3 o a maller in which the employee
pariicipalsd personally and substantial-

i .

ta) 18 UB.C. 207(bXI.

(b) Limitation to “representational” as-
sistance by “personal presence” at an
AppEATAnCE.

(e) Managerial and other off-scene assiat-
ance. .

(d) Represe! '3 tional assistance.

(e) Messurement of restriction period,

(1) Other essential requirements.

(g) Genersl examples.

237.1] One-year restriction on @ Jormer
senior emplovee’s fruniactions with
Jormer apency on @ particular mattefr,
repardless of prior inpolvement

(a) 16 US.C. 20Ue).

(p) Transactions exempted from 18 U.8C.
207e)

. (¢) No prior invelvement required.

(d) Specific parties unneces=ary,

(e) Element of controversy or influence re-

qQuired.
() Agency activity er {nterest in matter,
(g) Application or proposals for funding of
ressarch.

(h) Personal matters.
(1) Statements based on special xnowledge.
(J) Measurement’ of one-year restriction

period.

737.13 Limitation of restrictions aof 13
U.5.C 207¢) to less then the whole af ¢
department or GoENcy.

(a) Authority.
(p) Distinctions between 18 UA.C. 207e:
and 20T(dX1IXC).
(¢) Separste Statutory Componente
{1) Procedure.
(2) Standards.
(3) Etfect of designation.
_ (d) Separnte nonstatutory components
(1) Procedure.
(2) Btandarda.
(3) Effect of determination.
937.15 Ezemption for sientific and lech
nologicis information.
(a) Exemption.
(b) Necesa ry injormation.
(e) Intent to influence.
(d) Ixpert testimony.
(e) Agensy responaibiiity for procedures.

73717 Ezemption for peraond with spech

in & technies] discipline
(a) Applicabllity.
() Whez appropriate.
(e) Certification suthority.

() Statementa under pesalty of persury.
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737.21 Pariners of present or former pov-

eramen! employeer '
(a) Bcope.
(b) Imputation.

737.23 Orricicls of a stete; officials of cor-
porulions crealed by an ool o Conpress
and public intermmaotional orpanizafions

737.25 Senior employee deyignations.

(a) Definitions.

(b) Designation procedures.

(1) Positions at O5-17 and 18 level, SES
and pay grades 0-7 and 0-8.

(2) Standards {for designation and exemp-
tion.

(3) Senfor Executive Service.

(4) “Rxte of pay”.

{e) Differential dezignation

{d; © uir notice of designation

(e) “Acting” or temporary positions.

(1) Special Government Employee.

{¢) Publicatior..

(h) Computation of time.

(1) Position Shiftng.

(§) Revocation of designations.

737.27 Adminisirative epforcemen! pro-

ceedings i
{a) Basic Procedures.
(1) Delegation.
(2) Initiation of administative diseiplinary

hearing.

(3) Adequate notice,

{4) Presiding official.

(5) Time, date and place.

(&) Hearing rights,

(7) Burden of proof.

{8) Bearing decision

(9) Administrative ganctions,

€10) Judieial review.

% ") Consultation and review,
73...8 Eifective date of restrictions

(a) Persons affectad

(b) Fair notice of substantive changes.
732.31 Separcie siatutory epencies: desip-

nalions
132.32 Separuie COmponents of apeneies or

: duresxs designotions
737.23 “Senior Imployes"designations.

Subpart A—General Provisions

§731.1 Purpose and policy.

(1) Authority, Title IV of the Ethies
{n Government Act of 1978 (“the Act*”)
established the Office of Government
Ethics within the Office of Perzonnel
Management (“OPM™), Section 402(a)
of the Act provides in part that the
Director, Office of Government Ethics
(“the Director”) shall provide, under

- the general supervision of OFPM, over-

all direction of executive branch poll-
cles related to preventing confliets of
interest on the part of officers and em-
ployees of any executive agency as de-
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fined In section 105 of title §, United
States Code, and shal) propose, In con-
sultation with the Attorney General,
rules and regulations to be promulgat.
ed by the President or by OFM. The
purpose of this part is to issue regula-
tionz recommended by the Director
which give content to the restrictions
on post employment activity estab-
lished by title V of the Act (18 U.S.C.
207) for administrative enforcement
with respect to former officers and
employees of the executive branch:
generally to guide agencies in exercis.
ing the administrative enforcement
authority reflected in section 18 U.S.C,
207(J); to set forth the procedures to
be employed in making certcin deter-
minations and designations pursuant
to the Act; and to provide guidanee to
individuals who must conform to the
law, Criminal enforcement of the pro-
visions of 18 U.S.C. 207 remains the
exclusive responsibility of the Attor-

" ney General.

(b) Consuliation with .. Allorney
General In proposing these regula.
tions, the Director consulted with the
Attorney General s to the content of
regulations governing substantive pro-
hibitions as well as other matters. The
Attorney General has advised that
such regulations are consistant with
his opinion as to the interpretation of
the Act,

(¢) Policy and limilations These
regulations bar certain acts by former
GCovernment employees which may
ressopably give the snopearance of
making unfair use of prior Govern-
ment emplosment and affiliations.

(1) When & former { overament em-
ployee who has been involved with a
particular matter deciaes to act as the
representative for another person on

“that matter, such “switching of sides”

undermines confidence in the fairness
of proceedingz and crestes the impres-
sgion that personal influence, gained by
Government affiliation, is decisive.

(2) Bimilarly, when a former high-
level employer assists in representing
another by personal presence at an ap-
pearance before the Government re-
garding 3 matter which is in dispute,
such assistance suggests an attempt to
use personal influenee and the possi.
ble unfair use of {nformation unavail.
able to5 others. Different consider.
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ations are involved, however, with re-
spect to assistance given as part of cus.
tomary supervisory participation In a

project funded by & Government con-

tract or grant, since s former employ-
ee's knowledge may benefit the
project and thus the Government, and
regular communications with asso-
clates may properly be regarded as in-
herent in mansagerial  responsibility.
Such assistance, when not rendered by
personal presence during an appear-
ance, is not covered by the statute.

(3) When a former Senior Employee
returns to argue a particular matter to
the employee's former agency in the
period immediately following the ter-
mination of official employment, it ap-
pears that Government-based relation-
ships are being used for private ends.

(4) Former officers and employees
may falrly be required to aveold such
activities in the circumstances speci-
fled by statute and in these regula-
tions,

(5) The provisions of 18 US.C. 207
do pot, however, bar any former Gov-
ernment employee, regardless of rank,
from empioyment with any private or
publiec employer after Government
service. Nor do they effectively bar
employment even on a particular
. matter in which the former CGovern-

ment employee had major official in.
volvement except in certain circum-
stances in.jlving persons engaged In
professio advocacy. Former Gov-
ernment employees may be fully
active In high-level supervisory posi-
tions whether or not the work is
funded by the United States and in-
cludes matters in which the employee
was involved while employed by the
Government. The statutory provisions
are not intended to discourage the
movement of akilled professicnals in
Grovernment, to and from positions in
industry, research institutions, law
and sceounting firms, unjverzities and
other major sources of expertise, Such
s fNow of skills can promote efficiency
and communication between the Gov-
ernment and private activities, and it
is exsentia] to the success of many
Government programs. Instzad, only
certain acts which are detrimental to
public confidence In the Government
are prohibited.

A-1.7.4
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(8) Departments and agen
primary responsibility for the
trative enforcement of the
ployment restrictions founc
Act. The Department of Jw
initiate criminal enforcement
involving acrravitad eircu
agency heads are required
substantiated allegations of *
of 18 US.C, 207 to the Depa:
Justice and the Director, OG:
sential that Title V of the A
forced 30 as to advance its o
which include improvement {

ment efficiency, equal treat

equal claims, greater public ¢
in the integrity of thelr go\
elimination of the use of put
for private gain, and securir
tegrity of the govermment
making processes, Departm
sgencies should avoid enforo
tions that do not advance th.
tives but instead {rustrcte thy
ment's sbility to employ t}
persons who are needed to
programs of the Federal Go
succeed, Special attention 2
given to the need to preserve
flow of expertise, especially L
{e, technological and other
areas, from private activitic
government.

(7) The examples contain-~:
regulations are intended to :
ance, but are fllustrative, no
hensive, Each Agency may p
ditional {llustration and gu
its own regulations, consist
that contained herein, In o
dress specific problems arust
context of a particular agen
ationa.

(8) Agencies have the resg
to provide aasistance pro
former Government emplo;
seek advice on specific probl
Qffice of Government Ethic:
vide sdvice, promptly, uponr
designated ag=ncy ethics of
such sgitustione, but will fir
nate with the Department «
on unresolved or difficult tss

(9) These requlations do
plant restrictions that may
taired in laws other than 181
and do not ihcorporate e
contained {n the code of ¢ob
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profession of which an employee may
be & member.

$7373 Definitions.

(a) Statutory definitions. The fol-
Jowing are defined terms which largely
repeat portions of the text of the stat-
ute. They are set out here to permit &
simplified presentation of statutory re-
quirements in the regulations which
follow. Other definitions, which sup-
plement the statutory language, are
listed in paragraph (b) of this section
and are cet forth in detail in the sub-
stantive regulations.

(1) *United Stotes” or “Govern-
ment” means atiy department, agency,
court, court-martial, or any civil, mill-
tary or paval comumission of the
United States, the District of Colum-
b}a. or any officer or employee there-
of.

(2) “Apeney” includes an Executive
Department, & Government corpora-
tion and an independent establish-
ment of the executive branch, which
includes an independent commission.
(See 18 US.C.8)

(3) “Government Employee” includes
any officer or employee of the Execu-
tive Branch (ss defined in 18 U.S.C.
202 and, e.g.. 5 U.S.C. 2104 and 2105);
those appointed or detailed under £
U.8.C. 3374, and a Special Government
Employee, but shall not include ar=in-
dividusl performing services for'. .e
Unitad States as sn Independent cop-
tractor under s personal service con-
tract.

(4) “Furmer Government Employee”
means one who was, and iz no longer, &
Government employes.

(5) “Special Government Emgployee”
means an officer or employee of an
agency who is retained, designated op-
pointed, or employed to perform, with
or without compensation, for not to
exceed 130 days during any period of
three hundred and Lxty five consecu-
tive days, temporary duties eitheron s
full time or intermitten basis (18
US.C. 202).

(8) “Senior Employec™ means an of-
ficer or employee named in, or desig-
pated by the Director pursuant to, sec-
tion 207(d) of title 18 US.C. to whom
207(bX1l) and (¢) shall spply (Bee
§ 737.35 of thiz part.)

004 O—#—2

A-1.7.5

- §T37.8

(1) “Particular Governmen! mattler
fnvolving a specific party” means any
judicial or other proceeding, applica-

~ tion, request for & ruling or other de-

termination, contract, c¢lalm, contro-
versy, investigation. charge, accusa.
tion, arrest or other particular matter
{nvolving s specific party or parties in
which the United Stztes ic a party or
has a direct and substantial interest.

(b) Interpretotive definitions. Other
te:ms defined and interpreted in the
substantive regulations are:

(1) “Acling as Agen! or Attorney™:
(See § 7137.5(b).)

(2) “Actuely
§ T3T.7(e))

(3) “Communicating witk Inlent o
Influence™ (See § 737.5(b).)

(4) “Direct and Substential Intcr-
esl': (See § 73711

(5) “Perticipetle Personally and Sub-
stantially’™: (See § 737.5(d).)

(6) “Particular Matler Involring o

Pending". (See

Specific Parly cr DParties”. (Bee
§ 737.5(¢).)
(7 “Particuler Matter” (v hout

parties). (See § 737.11(d).)

8) “Official Responsibility". (See
§ 737.7(b).)

9 “Rate of Pay™
§ 737.25(b X 4).)

(See

Subpart 3-Substontive Previsions

$731.5 Restrictions on any former Gov.
ernment employee’s acting as repre-
sentative as to 8 particular matter in
which the employee personally and
substantially participated

(a) Basic prohibition of 13 US.C
20%e). No former Government em-
ployee, afler terminating Government
employment, shall knowingly act as
agent or attorney for, or otherwise
reprezent any other person in any
forms) or infermal sppearanes before,
or with the intent (o influence, make
any oral er written ~zmmuniecation ¢n
behalf of any other person (1) to the
United States, (2) in connection with
any particular Government matier in-
volving a specific party, (3) in which
matter such employee participated
personally and substantially as & Gov-
ernment employee. . .

(b) Representation: dcting a3 agent
or aliorney, or other representative in
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an appearasnce, or communicating
with intent to in/luence— (1) Altor-
neys end agents. The target of this
provision is the former employee who
participates in 3 particular matter
while employed by the Government
and later “switches sides” by repre-
senting another person on the same
matter. _

INOTE: The examples in these requia.

tions do pot incorporate the special suatu-

tory restrictions on Senior Employees,
except where the terms “Senior Employee”
or “Senjor™ are expressly used.)

Ezample 1: A lawyer in the Department of
Justice personally works on &h antitrust
case involving @ Company. After leaving
the Department, he is asked by Q Company
to represcnt it in that case. He may not do
”l

(2) Others. The statutory prohibition
covers any other former employee, in-
cluding managerial and technical per-
sonnel. who represeats another person
{n an appearance or, by other commu-
nication, attempts to influence the
Government concerning 2 particular
matter in which he or she was in-
volved Fer example, a former techni-
cs] employee may not sct 4S 4 manu-
{acturer's promotional or contract rep-
resentative to the Government on a
particular matter In which he or she
participated. Nor could such employee
aAppesr as an expert witness agninst

" the Government in connection with

such a matter, (See § 737.19 for specid-
jc rules relating to expert witnesses.)
(3) dppecronces; communicalions
made with intent to influsnce An ap-
pearance occurs when an individual is
physically present before the Dnited
States in either s formal or mmformal
setting or conveys material to the
United Siates in connection with a
formal proceseding or spplication. A
communication is broader than an ap-
pearance and includes for example,
correspandence, or telephone calis,

Ezemple I' AD appearance ooours when &
former employee meets With kb agency -
ployee personally to discum & matier; of
when he submits & bdrief in sn agency ad-
ministrative proceeding in his own pame.

Ezample 2 A former employee makes &
telephane call to a present employer W db-
monﬂ.lcu.lnmrunthmmﬂb-
Jedotl!omnpmedlummmodes

A-1.7.6
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(4) Governmen! visils (o olhers
premises. Neither s prohibited appear-
ance nor cormnmunication occurs when
a former QGovernment employee com-
munjcates with 3 Government employ-
ee who, st the instance of the United
States, visits or i3 assigned to premises
lessed to, or owned or occupled by, &
person other than the United States
which are or may be used [or perform-

ance under an actusl or proposed con-

tract or grant, when such communica-
tion concerns work performed or to be
performed and occurs in the ordinary
course of evaluation, administration,
or performance of the actual or pro-
posed contract or grant.

(5) Llements af “influence” gnd po-
tentigl controversy required. Commu-
nications which do not include an
“intent to influence” are not prohibit-
ed. Moreover, acting as agent or attor-
pey in connection with a routine re-
quest not invblving a potential contro-
versy is not prohibited For example,
the following are not prohibited: a
question by an attorney as to the
status of & particular matter; & request
for publicly avallable documents; or a
communication by 3 former emrployee,
not in eonnection with an adversary
proceeding, imparting purely factual
information. (See also §737.11d) of
this part.)

Fzemple 10 * Government employee, ¥ho
participated - writing the specifications of
s contract awarded @ Q Company for the
design of certain education testing pro-
grams, jolns Q Company and does work
under the contra=t. She is asked to sccom-
pany & company vice-president to a meeting
to state the results of a series of tria Lesta,

and does so. No viclation ocrurs when she

provides the information to her former
agency, During the meeting 3 dispute arises
some terms of the contract, & she &8

¢
5

(8) Asristance. A former employee is
pot prohibited from providing in-
house assistanee in comnection with
the representation of chother Person.

Ezemple 1: A Covernment employee ad-
ministered o contrast for agricyl-
tura) research with Q@ Company. Upon ler-
mination of her Covernment employment,
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she i3 hired by @ Company. §he works on
the matter covered by the contract, but has
no direct contact with the Government. At
the request of & company vice-president, she
prepares & paper describing the persons st
her former agency who should be contasted
and what should be sald to them in an
effort in Increase the scope of funding of
the contract and to resolve favorably a dis-
pute over a contract clause. She tmay do 8o,

(7) Project responses not included. In
a context not involving a potentisl
controversy Involving the United
States no {inding of a “intent to influ-
ence” shall be based upon whatever in-
fluential effect inheres in an attempt

to formulate & meritorious proposal or

Program.

Ezample I: The employee of Q Company
in the previous example i asked to design
an educational testing program, which she

does and transmits {¢ to the Government. -

This is not prohibited despite the fast that
her well-designed program may be inherent-
iy influentis) on a Question of sdditional
funding under the contract. She may not
argue for itz acceptance.,

(¢) “Particular matter involving e
specific party or parties”—(1) Specific
matters vy policy matiers The prohi-
bitions of subsections (a) and (b) of 18
US.C. 207, are based on the former
Government employee's prior partici-
pation in or responsibility for & “judi-
cial or other proceeding, application,
request for a ruling or other determi-
nation, contract, claim, controversy,
fnvestigation, charge., accusation,
arrest, or other particular matter in-
volving a specific party or parties” In
which the Dnited States 1= & party or
bas s direct and substantial interest.
Such a matter typically involves a spe-
cific proceeding affecting the legul
rights of the parties or an insolatable
transaction or related set of transac-

tions between jdentifiable parties,

Rulemaking, legislation, the formula.
tion of general policy, standards or ob-
Jectives, or other sction of general ap-
plication is not such a matter, There-
fore, & former CGovernenent employee
may represent another person in ¢on-
nection with a particuiar matter in-
volving . specific party even if rules or
policies which he or she had a role in
establishing are involved in the pro-
creding. .

Erample 1 A Government emplcyee for-
mulsted the policy objectives of an energy
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conservation program. He is not restricted
from later representing s wniversity which
seeks & grant or contract for work emerging

_from such a Program.

Ezemple 2 A Covernment employee re.
views and approves s speellic eity’s applica-
tion for Federal assistance [or a renewal
project. After leaving Government service,
she may not represent the city in relation to
that project.

Zzample 3 An employee I regularly in-
volved (n the formulation of policy, proce.
dures and regulations governing depart-
mental procurement and asquisition fune-
dons. Farticipstion in such activities does
not restrict the employee after leaving the
Government as to particular cases involving
the application of such policies, procedures,
or regulations.

Exzample 4: An employee of the Office of
Management and Budget participates sub-
stantially on the merits of a decision to
reduce the funding level of a program,
which has the effect of reducing the
amount of money which certain cities re-
ceive t0 conduect youth work programs.
After leaving the Government she may rep-
resent any of the citles in securing funds for
its youth program, zinee her participation
was in connertion with a program, not a
particular matier involving spectfic partiex.

Ezample 5: An agency sttorney partici-
pates in drafting 3 standard form eontract
and certain “standard terms and clauses™
for uss in future contracts. He is not there-
after barred {rom representing & person in
dispute involving the application of such 2
“standard term or clsuse” in & particular
eontract in which he did pot partizipsic as o
Government employee.

(2) Technical matters. In connection
with technical work, participation in
projects generally involving one or
more scientific or engineering con-
cepts, in feasibility studies, or in pro-
posed programs prior to the formuls-
tion of & contract will pot restrict
former Government employees with
respect to & contract or specific pro-
grams entered into at & later date.

Lzample 1' A Government employee par-
ticipates signifieantly in formulating the
“misgion peed” of & project pursuant to
OMB Clrrular No. A-106, and the award of
a eontract to Z Company, the purpase of
whish is to propose alternative technical ap-

Ee & Dot burred, after leaving
Covernment service, from representing Q
Company which lzter secks & contrast to
manufacture ane of the systems sugrested
by the Z Company.

Erample 2° A Government employee, who
has worked for years on the cexign of & new
mteilite comunications sysiem, joins C
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Company. later. the Government iasues 8
“pequest for proposals™ (“rip”) to conatruct
the new syatem, which 18 cireulated general-
1y to industry. The employee proposes 10 act
a3 C Company's ripresentative in connec.
tion with its anticipated proposals for the
contract. He may do so. The satellite coh-
tract became 8 Darticular matter when the
tp was being formulated; it would ordinari-
1¥ not become one involving & specific party
or parties until initial propasals or indica-
tions of interest therein by contractors were
first received. Moreover, if the employee's
work for C Company were limited to the
formulation and communieation of a pro-
posal in response to the rip, it would not be
rrohibited to the extent it tnvolved & comm-
munication for the purpose of furnishing
scientific or technological tnformation W
the Government, exempt under 18 U.E.C.
207(1). See §731.15 below. (See peragraph
(3) below as Lo a case where the employee's
own participstion mAy cause & different
result.)

(3) Relationship of personal partici-

pation to specificity. In certaln cases,
whether a matter should be treated as

a “particular matter involving specific .

parties” may depend on the employ-
ee's own participation in events which
give particularity and specificity to
the matter in question. For example, if
& Governm-nt employee (1) personally
participated in that stage of the for-
mulation of a proposed contract where
significant requirements were dis-
cussed and one Or mMOre persons wWas
identified to perform services thereun-
der and (i1) actively urged that such a
contract be awarded, but the contract
was sctually swarded only after the
employee left, the contract may never-
theless be a particular matter involv-
ing e specific party as to such {ormer
Government employee,

Ezample I: A Government employee ad-
vises her agency that it needs certaln work
done and meets with private firm X to dis-
cuss and develop requirements and operat-
ing ures. Thereafter, the employee
meets with agency officials and persuades
them of the need for s project along the
lines discussed with X. She leaves the Gov-
ernment and the project tn awarded by
other empioyees to firm X. The employee is
asked by X to represent it on the contract
She may pot do so.

(4) The same particuler matier must
de involved The requirement of a
“particular matter involving a specific
party” spplies both st the time that
the Government employee acts in an

-
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official capacity and at the time in
question after Government service.
The same particular matter may con-
tinue in another form or in part. In
determining whether two particular
matters are the same, the agency
should consider the extent to which
the msatters Involve the same basic
facts, related issues, the same or relat-
ed parties, time elapsed, the same con-
fidential information, and the continu-
Ing existence of an important Federal
interest.

Erample 1: A Government employee was
substantially involved in the award of a
long-term contract to Z Company for the
development of alternative energy sources,
Six years after he terminates Government
employment, the contract is still in effeet,
but much of the technology has changed as
have many of the personnel. The Govern-
ment proposes to sward a “follow on” eon-
tract. Involving the same objective. after
competitive bidding. The employee may rep-
resent @ Company in its proposals for the
follow-on contract, since @ Company’s pro-
posed contract is s different matter {rom
the contract with Z Company. He may also
represent 2 Company in its efforts to con-
tinue as contractor, if the agency deter-
mines on the basis of facts referred to
sbove, that the new contract s significantly
different in its particulars from the old. The
former employee should first eonsult his
agency and request a written determination
before undertaking any representation in
the matter.

Ezample 2 A Government employee re-
viewed and approved certain wiretap appll-
cations. The proscrution of 3 person over-
heard during the wiretap, slthough noi
origitally targeted, must be regarded as
part of the same particular matter as the
initial wiretap application. ‘The resson ls
that the validity of the wiretap may be put
{n tssue and many of the facts glving rise to
the wiretap application would be involved
Other examples: Bee §TITHOXN1Y Example
1. and (¢), Example 2.

(S) United States must be ¢ party or
have an interest The particular
matter must be one in which the.
DUnited States is & party, such ss in &
judicial or administrative proceeding
or a contract, or In which It bas a
direct and substantisl interest. The
importance of the Federal interest ina
matter can play a role in determining
whether two matters are the same par-
ticular matter.
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Ezemple I: An attorney participated in
preparing the CGovernment's antitrust
action against 2 Company. After leaving the
Government, she may not represent Z Com-
pany in & private antitrust action brought
against it by X Company on the same facts
tnvolved tn the Government action. Nor
may she represent X Company in that
matter. The interest of the United States In
preventing both inconsistent results and the
appearance of impropriety in the same Iac-
tual matter involving the same party, z
Company. is direct and substantial. Howev-
er, if the Government’'s antitrust investiga-
tion or cass is closed, the United States no
longer has & direet and substantial interest
in the case.

Lzample 2 A member of 2 Government
tearn providing technical assistance o & for-
eign country leaves and seeks 1o represent &
private contractor in making arTangements
with the Government to perform the same
service. The proposed new contract may or
may not be considered a Separite matter,
depending upon whether the United States
has s national interest in maintaining the
original contracet. The sgeney fnvolved must
be consultad by the former employee before
the representation can be undertaken.

(d) “Perticipate personally and sub-
stantigBy’—{1) Bayic requirements.
The restrictions of section 207(a)
apply only to those matters in whicha
former Government employee had
“personal and substantial participa-
tion.” exercised “through decision, ap-
provsal, disapproval, recommendation,
the rendering of advice, investigation
or otherwise.” To participate “person-
ally” means directly, and includes the
participation of a subordinate when
actually directed by the former Gov-
ernment employee in the matter.
“Substantially,” mesns that the em-
ployee’s involvernent must be of sig-
nificance to the matter, or form &
bacis for a reasonable appearance of
such significance. It requires more
than official responsibility, knowledge.
perfunctory involvement, or involve-
ment on an administrative or periph-
era] Issue. A finding of substantiality
zhould be based not only on the effort
devoted to & matter, but on the lmpor.
tance of the effort. While & series of
peripheral involvements may be insub-
stantial, the single act of approving or
participation in s critical step may be
substantial, It is essential that the par-
ticipation be related to & *particular
matter involving a specific party.”

A-1.7.9
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(See paragraph (¢) of this section.)
(See also § 737.9(1) of this part.)

Ezample 1: 1f an officer personally ap-
proves the departmental budget, he does
not participate substantially in the approval
of all items contained in the budget. His
participation is substantial only in those
cases where a budget item ks actually put in
issue. Even then, the former Government
employee is not disqualified with respect W
an item U it is & general program rather
than s particular matter-involving a apecific
party. The former Government employee
may, however, have official responsiuility
for such matters. (See § T37.1(b))

Ezample 2: A Government iawyer i not in
charge of. nor has official responsiblity for
a particular ease, but is frequentiy consuit.
ed as to fllings, discovery, and sirategy.
Such an indlvidual has personally and sub-
stantially participated in the & -ti=r.

(2) Participation on ancillary mal-
ters. An employee's participation on
subjects not directly involving the sub-
stantive merits of a matter may not be
“gubstantial,” even if it is tirme-con-
suming. An employee whose responsi-
bility is the review of a matter solely
for compliance with administrative
control or budgetary considerations
and who reviews s pariicular mstter
{or such a purpose should not be re-
garded ss having participated substan-
tially in the matter, except when such
considerations also are the subject of
the employee's proposed representa-
tion. (See § 737.7(b)}3) of this part)
Such an employee could theoretically
cause & halt in & program for noncom-
pliance with standards under his or
her jurisdiction, but lacks authority to
{nitiate s program or to disapprove it
on the basis of its substance.

(3) Role af official responribility in
determining substantial perticipation.
uOfficial responsibility” is defined in
§ 737.7(bX1). “Personsl and substan-
tial participation™ is different {rom
sofficial responsibility.” One's respon-
sibility may, however, play & role
determining the “substantiality” of an
emplioyee’s participation. Por example,
ordinarily an employee’s forbearance
on s matter is not substantial partici-
pation. If, however, an employee is
charged with responsibility for review
of & matter and action canpot be ub-
dertaken over his or her objection, the
result may be different. 1f the employ-
ee reviews 8 matter and passes it on,
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his or her participation muy be regard-
ed as "substantial" even {f he or she
claims merely to have engaged in inac-
tion.

(e) Agency responsidilily in complex
cases. In certain complex factual cases,
the agency with which the former
Government employee was sssociated
is likely to be in the best position to
make 3 determination as to certain
fssues, for example, the {dentity or ex-
istence of a particular raatter. Desig-
nated agency ethies officials should
provide advice promptly to former
Government empioyees who make in-
qQuiry on any matter arising under
these regulsations.

§737.7 Two.year restriction orn any
former Government employee's acting
as represeniative as to a particular
matter for which the employee had of-
ficial responsibility.

() Basic prohibition of 18 US.C
207(bXi). No former Government em-
ployee, within two years after termi-
nating employment by the United
States, shall knowingly act as agent or
attorney lor, or otherwise represent
any other parson In any formal or in-
formal appearance before, or with the
intent to Influence, make any oral or
written communication on behalf of
any other person (1) to the United
States, (2) in connection with any par-
ticular Government matter involving a
specific party (3) U such matter was
actually pending under the employee's
responsibility as an officer or employ-
ee within period of one year prior to
the termination of such responsibfility.

(b) “Official responsidility"™—{(1)
Definition. “Official responsibllity” is
defined in 18 U.8.C. 202 as, “the direct
sdministrative or operating authority,
whether intermediate or firsl, and
either exercisable alone or with
others, and either personally er
through subordinates, to approve, dis-
approve, or otherwise direct Govern-
ment actions,”

(2) Determining officiel responsidili-
ty. Ordinarily, the scope of 3~ employ-
ee’'s “official responsibility” iz deter.
mined by those areas assigned by stat-
ute, reguiation, Executive Order, job
deseription or delegation of authority.
All particular matters under consider.
ation in an agency are under the “offl-
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cial responsibility” of the agency hea
and each is under that of any Interm
diate supervisor having responsiblll’
for an employee who actusally partic
pates In the matter within the scoy
of his or her duties.

(3) Ancillary matlers and official r
sponsibility, "Administrative” authol
ty as used in the foregoing definitic
means suthority {or planning, organi
ing and cuntrolling matters rath.
than suthority to review or make det
sions on anclllary sspects of a matt.
such as the regularity of budgetir
procedures, public or community rel
tions aspects, or equal employment o
portunity considerztions, Responsibl
ty for such an ancillary consideratic
does not constitute responsibllity f«
the particular matter, except whe
such @ consideration is also the subje
of the employee's proposed represe:
tation.

Zzample 1; An agency's comptroller wou
not have officlal responsibility for all pr
grams in the agency, even thbugh she mu
review the budget. and all zuch prograr
are contained in the budget.

Erample 2; Within two years after term
pating employment, an agency’s form
comptroller is asked to represent @ Comp
ny in s dispute arising under a eontra
which was in effect during the comptrolle:
tenure. The dispute concerns an sccountir
formula, under the contract, & matter as
which a subordinate division of the com
troller's office was consulted. She miy n-
represent Q Company on this matter,

(4) Xnowledpe of matier pending r
quired. In order for & former employe
to be barred from representing as
other as to s particular matter, he ¢
she need pot have known, while en
ployed by the Government, that tt
matter was pending under his or he
officia] responsibllity. However, th
{ormer empioyee i3 not subject to th
restriction unless at the time of th
proposed representation of anothe
he or she khows or learns that th
matter had been under his or her ™
sponsiblity. Ordinarlly, = former en
ployee who Iz zsked to represent ar
other on & matter vill become awar

. of facts sufficient to suggest the rel:

tionship of the prior matier to his ¢
her former agency. If so, he or she
under a duty to make further inquir
including direct contact with an sger
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cy's designated ethics official where
the matter is in doubt.

(8) Self-disquelification. A former
employee cannot avoid the restrictions
of this section on the ground by self-
disqualification with respect to &
matter for which he or she otherwise
had official responsibility. However,
self-disqualification s effective to
eliminste the restriction of section
207(n).

(¢) “Actuglly pending.” “Actually
pending” means that the matier was
in fact referred to or under considera-
tion by persons within the employee’s
ares of responsibility, not that it
merely could have been

Ezample 1: A staff lawyer fn a depart.
ment's Office of Genera! Counsel Is consylt-
ed by procurement officers on the eorrect
resolution of a contractual matter invelving
Q Company. The lawyer renders an opinion
resolving the question. The same legal Ques-
tion arises later in several contracts with
other companies, but none of the disputes
with such companies is referred to the
Ottice of the General Counsel. The General
Counsel has official responaibility for the
determination of the Q Company matter,
The other matters were never “sctually
pending” under that responsibility, al-
though a3 a theoretical matter, such respon-
sibility extended to all legal tatters within
the department.

(d) Other essential requiremen’s. All
other requirements of the statute
must be met before the restriction on
representation applies. The same ¢on-
siderations apply in determining the
existence of a “particular matter in.
volving a specific party.” a representa-
tion in an “appearance,” or “intent to
influence.” and so forth az set forth
under § 737.5 of this part.

Ezample .; During her tenure as head of
an agency, an officer’s subordinates under-
took major changes in agency enforcement
standards Involving occupstional safety.
Eightesn months afte: . rminating Govern-
ment employment, ahs is aaked to represent
Z Company which believes it is being unfair-
ly treated under the enforvement Program.
The Z Company matter first arcse on & com-
plaint flled after the agency head terminat-
ed her employment. She may represent Z
Company because the mstier pending under
her official responsibllity was not one in-
volving “a specific party.” (Moreover, the
time-period covered by 18 US.C. 20%e) has
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(e) Megsurement of two-yecr restric-
tion period The statutory two-year
period is messured from the date
when the employee’s responsibility in
a particular ares ends, not {from the
termination of Government service,
unless the two occur simultaneocusly.
‘The prohibition applies to all particu-
1ar matters subject to such responsibil-
ity In the one.year period before ter.
mination of such responsibility.

Ezample 1; The Director, Import/Export
Division of A Agency retires after 28 years
of service and enters private industry aa a
consultant. He will be restricted for two
years with respect to all matters which were
sctually pending under his official responsi-
pbility in the year before his retirement.

Ezample 2: An exoployee tranafers from &
position. In A Agency to a position in B
Agency, and she leaves B Agency for private
employment § months later. In 15 months
ghe will be free of restriction insofar as mat-
ters which were pending under her responsi-
bility in A Agency in the year before her
transfer. She will be restricted for two years
{n respect of B Agency matters which were
pending In the year before her departure
for private employment.

$7579 Two-year restriction on » former
senjor employee's aasisting in repre.
senting as (o a matter in which the em-
ployee participated personally and sub-
stantially.

(s) Basic prohibition of 18 US.C.
207¢bXii). No fv..ner Cenlor Employee
(see §737.3(8)), within two years aiwer
terminating employment by the
United States, shall knowingly repre-
sent or aid, counsel, advise, consult, or
assist in representing any other person
by personal presence st any formal or
informal appearance, (1) before the
United States, (2) in connection with
any particular Government matter in-
volving s specific party, (3) in which
matter he or she participated person-
ally and substantially.

(b) Limitation to “representational”
assistance by “peraonal presence” al
an appearance Section 207(bXi) 1is
limited to assistance “in representing”
another person by “personal presence”
at an “appearance” before the United
States. Different in acope {rom sec-
tions 207(a) and 207(bX1), it does not
apply to assistance in eonnection with
an oral or written communication
made with an intent to influence
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which does not involve an appearance,
Nor does it bar assistance in prepara-
tion for either a formal or informal
personal appearance or an appearance
by written submission in a formal pro-
ceeding where the former employee is
not personally present before the Gov-
ernment or a3 Government employee.
The provision is designed to prevent
the former Senior Employvee from
playing any suxiliary role during a ne-
gotiation proceeding or similar trans-
action with the Government so that
he or she does not appear to be lend-
ing personal Influence to the resolu-
tion of a matter and cannot do so In
fact.

Ezample 1: A former Senior Employee
makes suggestions a3 to the content of &
letter to be sent to the Government on a
matter in which he had participated. No vio-
lation occurs.

{c) Managerial and other off-scene
assistance. The statute does hot pro-
hibit s fermer Senior Employee's
advice and assistance to his or her or-
ganization’s representatives which
does not involve his or her personal
presence at an appearance before the
Government. The former Senior Em-
ployee’s preparation of documents to
be presented in any formal or informal
proceeding does not constitute person-
al presence al an appearance, even
wher: or-mission of such & document
might technically constitute au ap-
PeATAnce,

Kzemple 1: A former Senlor Employee at-
tends a hearing on a matter in which she
had participated personally and substantial-
ly while in the Government. She speaks
with the representative of a private party
during the hearing. A violation occurs if the
former Senlor Employee lends sasistance to
the representative in that cunversation

Ezample 2 A Senior Justice Department
lawyer personally works oa an antitrust
ease against Z Company. After leaving the

Departiment, she is asked to distuss legal

strategy with lawyers representing 2 Com-
pany on that same antitrust case, to ~ ‘te
portions of a brief and to direct the research
of the staf{ working on the case. Any such
ald would not be prohibited by the statute,
but would likely be prohibited by profes-
siopal disciplinary riles.

(d) Representational ceristance. The
statute seeks to prevent a former
Senior Employee from making unfair
use of his or her prior governmental
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position by prohibiting all forms of as-
sistance in the representation of an.
other when personally present at an
sppearance, including giving advice as
to how the representation in an ap-
pearance should be conducted, supply-
ing Information, participating in draft-
ing materials, or dealing with forensic
or argumentative matters (such as tes-
timony, methods of persuasion. or
strategy of presentation).

(¢) Measurement of restriction
period The statutory two-year period
is measured from the date of termina-
tion of employment in the Senior Em-
ployee position held by the former em-
ployee. when he or she particlpated
personally and substantially in the
matter involved, (cl. § 737.7(e))

(1) Other Essential Requirements. All
conditions of the statutory prohibition
must be met. Specifically, the former
employee, (1) must have been a
“Senior Employee,” (2) who “partici-
pated personally and subgtantially”
(See §737.5(d) of this part) in (3) a
“particular matter tnvolving a specific
party.” (See subpart § 737.5(c) of this
part.) )

(g) General Examples:

Ezample 1: A Senior Federal Trade Com-
mission Employee. an economist by profes-
sion, participates in an investigation involv.
ing X Company, and s proceeding s com-
menced against X Company based on the in-
- . etlontinn_ After leaving the Commission,
he offers to serve as a consultant to “he law-
yers for X Company on certain economic
matters involved in the proceeding. He at-
tends the proceeding and at the close of
each day, meets in the lawyers' office to
advise them. Such conduct violates the stat-
ute.

Zzample 2: A Senjor Employee of the De-
partment of the Treasury participatss in a
number of projects with universities and fi.
nancial research institutions funded by
Government grants. After leaving the Gov-
ernment, she becomes dean of 3 graduate
school of business which performs work
under s number of such granta. She may, In
the discharge of her duties, supervise re-
search and advise as to how funds under
such a contract should be allocated, wheth-
¢r or not these matters are, as is likely, com-
municated to her former Department by the
graduate school's representatives (Bee
§7T37.11.)

Ezample X A Senlor Defense Depariment
official participated personally and substan-
tially in s contract award to P Company for
fighter planer After leaving the Depart-
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ment, the former officlal goes to work for P
Company. Subsequently, F Company desires
to renegotiate prices and s penaion provi-
sion on the fighter plane contract, matters
in which dispute is anticipated. The former
official could not stiend a meetling with
Government employees at which such mat-
ters will be discussed and give assistance to
those representing ¥ Company in the nego-
tiations. He could generally render advice as
long »s he remained atwent from the pegotd-
ations.

Ezample 4: A Senior Justice Department
lawyer participated in an antitrust ease
anuingt @ Company, which is represented
by Y law firm. Immediately after leaving,
the Department, she goes to work with Y
law firm, and asxists at a trisl representing
Q Company in a different antitrust case, pot
tnvolving the allegations in the Government
case. Buch assistance would not be barred
because it does not oecur in connection with
the same particular gaatter.

Ezample 5: A Senjor Employer of the De-
parunent of Health snd Human Services
jeaves to take a univerzity position. The
former official's new duties include various
HHS contracts which the university holds,
Some of the contracts were awarded by a di-
vision within HHS which was under ber of-
ficial responsibility. She is not barred from
axxistance in pegotiations with respect to
such contracls, because the restriction ap-
plies only to those matiers in which she had

. participated persopally and -substantislly,

not to those matters for which ahe bhad offl-
clal responsibility. Note, however, that any
participation by her as & representative
would be barred by 13 UE.C. 20T(bX]) as de-

. seribed In §737.7 of this part. (But see

§737.11)

Ezample & A Benjor aclentist with the
Food and Drug Administration was person-
ally and substantially involved in a licensing
proceeding eoncerning a specific drug. After
leaving the FDA he s employed by the
manufacturer of the drug. There he engages
in resesrch indicating that the drug is safe
and effective, which his employer later pre-
sents to FDA (0 connection with the pro-

ed but may be allowed to the extent that

the former official is furnizhing aclentific

information to the Covernment. (See 18

D.B.C. 207(1) and § 737.15 of this part.)
KEzample

7: A former Setnijor Employee of

the Federal Communications Comemission
leaves the agency to join s graduste achool
faculty. In ocpe af his courses, which from
time to thne includes Oovernment employ-
ees, he discumes, unfavoradly to the Com-
misjon, s specific icenzing case in which he
was personally and substantially involved.
‘The restriction does not spply because the
eonduct does not occur in connection with
any represeatational activities,

_§737.n

$737.11 One-year restriction on s former
scnior employee's transactions with
former agency on a particular matter,
regurdiess of prior involvemenL

(a) Basic prohibition of 18 US.C
207(¢c). For a period of one year after
terminating employment by the
United States, no former Senior Em.
ployee (other than a special Govern-
ment employee who serves for fewer
than sixty days in s calendar year)
shall knowingly act as an agent or at-
torney for, or otherwise represent,
anyone in any formal or informal ap-

pearance before, or with the intent to .

influence, make any writien or oral
ecommunication on behalf of anyone to
(1) his or her former department or
agency, or any of its officers or em-
ployees, (2) in connection with any
particular Government matter, wheth-
er or not involving a specific party,
which is pending before such depart-
ment or agency, or in which it has a
direct and substantial interest.

(b) Transactions exempled from the
basic prohidition of 18 U.S.C. 20%e).
The prohibition set forth above ghall
not apply to an appearance, & comimu-
nication, or representation by a
former Senior Employee, who is:

(1) An elected officlal of a State or
local government, scting on behalf of
such government, or

(2) Whose principal occupation or
employment is +ith (1) an gency or
instrumentality of a State or local gov-
ernment, (i) an accredited, degree-
granting institution of higher educa.
tion, as defined in section 1201(a) of
the Higher Education Act of 1965, or
(ii) & hospital or medical research or-
ganization, exempted and defined
under section 501(cX3) of the Internal
Revenue Code of 1954, and the appear-
ance, communication, or representa-
tion is on behalf of such government,
institution, hospital or organization.

Eromple I A former Senjor Employee of
the Federal Highway A ainistration s ap-
pointed to the position of Secretary of
Transportation for the State of Kanms. He
would not be prohibited from transacting

coneerning

would, however, be restricted as to 207(a)
and 207(b) matters.
 Reample 2 A former Benlor Employee of

the Department of Houxing and Urban De-
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velopment establishes a consulting firm and
is engaged by the City of Los Angeles Lo ald
it ih procuring a particular grant. He may
not represent Los Angeles before his former
Depariment because his “principal occups-
tion or employment” is not with such city.
Ezample ¥ A former Benlor Employee of
the Department of Education founds a voca-
tional achool for the training of legal para-
professionals and assoclated staff. He de.
sires to communicate with officials at his
former Department for the purpose of es.
tablishing & program of assistance to such
institutions. He may not do 80, since the vo-
cational school Is not an “sccredited, degree
granting institution of higher eduecation.”

(¢) No prior involvement required.
The prohlbition contained in this sec.
tion applies without regard to whether
the former Senior Employee had par-
ticipated in, or had responsibility for,
the particular matter and Includes
matters which first arise after the em-
ployee leaves Government service. The
section aims at the possible use of per-
sonal influence based upon past Gov-
ernmental affiliations to facilitate the
transaction of business.

(d) Specific parties unnecessary. The
particular matter in which the former
Ssnior Employee proposes {0 act
before his or her former agency need
not be one “involving specific parties,”
and thus is not limited to disputed
proceedings or contracts in which a
party has already been {dentified.
Bowever, the restriction does not en-
compass every kind of matter. but
only a particular one similar to those
cited In the statutory language, ie,
any judicisl or other proceeding, appli-
cetion, request for a ruling or determi-
nation, contraet, claim, controversy,
investigation, charge, accusation, or
arrest. Rulemaking is specifically In-
cluded. Thus such matters as the pro-
posed adoption of a regulation or In-
terpretive ruling, or an agency's deter-
mination to undertake a particular
project or to open such a project to
competitive bidding are covered. Not
included are broad technical areas and
policy issues and conceptual work
done before a program has become
particularized into one or more specif-
ic projects. The particular matter
must be pending before the agency or
be ope in which the agency has a
“direct and substantial interest.”

A-1.7.14
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(Notr: Each post employment activity |:
the examples In this section Is assumed t
take place within one year of termination ¢
Covernment employment.)

Ezxample 1. A Senior Employee of the Ds
partment of Health and Human Service
leaves Government employment for privat
practice, and shortly thereafter telephone
a former associate urging that the Depar
ment (a) adopt & new procedure o put
cefling on hospital costs: (b) not adopt & pa
ticular rule proposed for drug testing. an
(¢) oppoase & bill pending in Congress rels
ing to such drug testing. He Iz prohibite
from attempting to influence his former o
worker on any of these mattery. The firs
not yet pending. is of interest to the Depar
ment; the second is pending in the Depar
ment; and the third is pending elsewher
and is of interest to the Department. No
that the {ormer Senior Employee may. hot
ever, fommunicate the same views to Co:
gress, other agenciez, the public or tr
press.

Ezample 2: A recently retired Senior Er
ployee of the Department of Defense b
lieves that the Department's general er
phasis on manned sircraft is not in the n
tional interest. After his departure, he m:
eontinue to argue the point to thé Depar
ment. -

() Element of controversy or infl
ence regquired. The prohibition ¢
acting as a representative or sttemp
ing to influence applies to situations
which there is an appreciable sleme:
of actual or potential dispute orana
plication or submission to obtain Go
ernment rulings, benefits or approva
and Dot to a situation merely invol
ing, for example: the transmission -
filing of a document that does not |
volve an application for Governme:
benefit, approval or ruling; a reque
for information; purely social or infc
mational communications; or those r
quired by law or regulations (in situ
tions other than adversary procee
ings). E~=1 agency should, after ¢o
sulting wiin the Director or the Ati
ney Gerni..al, as appropriate, give gui
ance on the kinds of applications, {
ings and other matters which are n
prohibited by section 207(¢).

Ezxgmple 1: A former Senior Employee
the Internal Revenue Service prepares &
mails a client’s tax return. This s not s p.
hibited act. Should any controversy arise
connection with the tax return, the forn
employee may not represent the client, t
may be called upon to state bow the retu
was
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Esample 2: A former Senior Employee of
the Securities and Exchange Commission
prepared and transmitted for filing to the

jon s client's annual report on
form 10-K. This is not & viclation, becsuse
the 10-K Is a disclosure report, not intended
to obtain s Government benefit or ruling.

Example 3. A former Senior Employee of
the Securities and Exchange Commission
becomes exccutive vice-president of s major
{ndustrial corporation. registered under the
Securities Exchange Act of 1934. Pursuant
1o Commission regulations, the officers of
the corporation are required to sign certain
filings on behalfl of the corporation, which
are transmitted 1o the Commission. The em-
ployee foay review, concur or request
changes in, and sign any such flling re-
quired to be transmitied to the Commizsion

(f) Apency ectivily or interest in

_matter. The restriction applies to the

{ormer employee's contacts with his or
her former agency in connection with
a matter before or of »direct and sub-
stantia) interest” to the agency.

Ezample 1 A former Senior Employee of
the Securities and Exchange Commission s
asked to represent 2 Company in & new
matter before the on, one in which
the former employee had Do prior involve-
ment. He may not 4o 50. _

Erample 2- The matter in the {foregoing
example is referred to the Department of
Justice for prosecution, and the former em-
ployee is asked for the first time to repre-
sent Z Company Ir the eriminal proceeding.
The matter is ik , "to be of direct and sub-
stantial interest to the Commission. 1 so,
the formier employee may hot communicate
with the on in the matter. Howev-
¢, the former Senior Employes may com-
municate with the Commission in order to
determine whether It asserts a direct and
substantial interest in the criminal proceed-
ing. In the event of & negative answer to the
question, the former Senlor Employee may
ecommunicate with the Commisaion.

Ezample 3 In eonnection with an entirely
new tmatter s former Senlor Employee of

Commizaion

§737.1

Commission {n the matter. If the Commis-
sion were W commence & P or in-
vestigation aguin, 2 Company on the basts
of the same facts involved in the private -
gation, the former employee eould continue
his representation in the private Utigation,
but eould not represent 2 Company in the
Commission's proceeding untll after the ex-
piration of one year from the termination of
his employment with the Commission.
{Nots: Where an sgency becomes & party to
a proceeding subsequent to its commence-
ment, the question whether a former Senior
Employee may continue representation
should ordinarily be decided by the court on
a motion for disqualification in the particu-
lar cireumstances.)

Erxample 4@ In conneciion with s new
matter, 8 former Senior Employee of the
Federal Pood and Drug Administration,
since retired 1o private law prarctice, is asked
to eonsuit and sssist in the preparation of
vriefs to be {lled with the Adminisiration on
a pew particular matter. He may do so, but
he should not sign briefs or other communi-
cations or take any other action that might
constitute an sppearance.

tg) Application or proposcls for
funding of research. In connection
with any application or proposal for
Government funding of research, the
restrictions of this section do not pre-
vent s former Senior Employee from
assuming responsibility for the direc-
tion or conduct 7! ‘uch ~-~sgreh and
from providing scientific or technolog-
jcal information to the Senior Employ-
ee’s former agency regarding such re-
search. The former Senior Employee
may not, however, submit the applica-
tion on behalf of the applicant or
argue for its approval or funding by
the agency.

Ezample 1: A former Senlor Bple, .. of

the Natiopal Institute of Health (NIK), ¢ -
ployed by & non-exempt research {ofw.. e

or by being as i A
gince these are not re| tational activi
uu!emnholln:\mmhm
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search site, 50 long as he does not argue for
approval or funding of the application.

(h) Personal matlers. Unlike the pro-
visions of subsections 207(a) and (b)

the restrictions of this section apply

when the former Senior Employee
seeks to represent himself or hersell.
However, they do not apply 10 appear-
ances or communications concerning
matters of & personal and individual
nature, such as personal income taxes,
pension benefits, or the spplication of
any provision of these regulations to
an undertaking proposed by a Senior
Employee. (See 18 U.S.C. 207(1).) A
former Senior Employee may also
appear pro se (on his or her own
behalf) in any litigation or administra-
tive proceeding, involving the individ.
ual's former agency. The former em-
ployee may not contact his or her
former agency in order to secure an
item of business, except for (1) discus-
sions in contemplation of being em-
ployed by the agency as & consultant
or otherwise; or (2) & proposal to fur-
nish sclentific or technological infor-
mation to the Government.

Ezample 1: Any former Government Em-
ployee may contact his or her former
agency to seek information or determina-
tions ss to matters in question under these
regulations or under 18 U.S.C. 207, such as
whether a particular matter is considered to
have been under the employee's official re-
sponsibility. whether a matter is one in
which the agency asserts a direct and sub-
stantial interest. or -~ .cther a current
matter is considered to-.: the same as that
in which the employee had been involved.

() Statements based on special
knowledpe The restrictions of the sec-
tion do not prevent a former Senior
Employee from making or providing a
statement, which Is based on the
former Senior Employee's own special
knowledge in the particular area that
iz the subject matter of the statement,
provided that no compensation is
thereby received, other than that reg-
ularly provided by law or regulation
{or witnesses, (See 18 US.C. 207(1).)

Example 1: A former Senior Employee
may make any statement of his own views
to his former agency on any subject matter
in which he has no substantial pecuniary in-
_ terests, acting on his own behalf.

Ezample 2 A former Senior Employee Is
called by his successor st the agency for the
purpese of eliciting some Informstion on a

A-1.7.16
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matter in which he had been involved in an
?l.'ert‘lt.:m capacity. His response {s not prohib-

Example 3 A former Senior Employee
may recommend an individual {0 her former
sgency for employment, based on her own
personal knowledge of the individual's
qualifications and character.

(]) Measurement of one-year restiric-
tion period The statutory onhe-year
period is measured Ifrom the date
when the individual's responsibility as
a Senior Employee in & particular
agency ends, not from the termination
of Government service, unless the two
occur simultaneously. (See § 737.7(e).)

§737.13 Limitation of restrictions of 18
U.S.C. 207(c) to less than that whole of
a department or agency.

(a) Authorily. There are two meth-
ods by which the application of the
one.year “cooling-off” prohibition of
18 U.S.C. 207(¢) may be limited to less
than the entirety of a de ent or
agency. First, 18 U.S.C. 207(e) provides
that the Director may by rule desig-
nate as “separate” a statutory agency
or bureau which exercises functions
that. are distinet and separate from
the remaining functions of the parent
department or agency of which it is
part. (see 737.31) Second, under the
provisions of 18 US.C. 20dX1XO),
the Director may restrict the spplica-
tion of the prohibition as to a former
employee (other than one who served
in an Executive Leve) position or at a
uniformed service grade level of 0-8
and sbove) insofar as it affects his or
her communications with persons in

an unrelated agency or bureau within

his former parent depariment or
agency which has separate and dis.
tinet subject matter jurisdiction from
the agency or bureau in which he or
she served. (see § 737.32)

(b) Distinctions between the 18
U.S.C 207e) and 20XdXIXC) provi-
stons. (1) The authority granted by 18
U.8.C. 207(e) is applicable solely to a
separate stalutory agency or bureau,
that is, one created by statute or the
functions of which are expressly re-
ferred to by statute in such a way that
is appears that Congress intended that
its funetions were to be separable. A
determaination made under this 18
U5.C. 207(e) does not, however, bene-
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fit former heads of the separate statu-
tory agency oOr buresau. Such s deter-
mination does, however, work to the
benefit of other employees at Execu-
tive Level ur at uniformed service
grade level of 0-§ or sbove. .

(2) The determination made pursu-
ant to section 207(dX1IXC) is intended
to provide similar recognition of sep-
arability where the subordinate
agency or bureau has been adminis-

tratively created. A determination of

such separabllity does inure to the
benefit of the head of the separate
component if he is a Senior Employee
designated by the Director. However,
the determination is not beneficial to
persons, including the head of a sepa-
rate component, in positions at Execu-
tive level or serving at unlformed
service grade level of 0-9 above.

(c) Separate Statutory Components—
(1) Procedure Each agency shall
potify the Director, in writing, of any
separate statutory agency or bureau
which it desires to submit for such
designation under 183 US.C. 207(e),
providing:

(1) A description of the functions of
the agency or bureau, Indicsting the
basis on which such functions are
claimed 1o be distinct and separate
from the parent organization;

() The separate statutory basis of
the agency or bureau; and

(iil) Jdentification of those positions
in the parent agency with official re-
sponsibility for supervision of such
separate statutory agency or bureau.

(2) Standards. A parent agency may
propose a3 a “separate” statutory
agency an agency or buresu (1) created
specifically by statute, (i) the fune-
tions of which are expressly referred
to by statute in such a way as to indi-
cate that a separate component was
intended or (ii1) which is the successor
to either of the foregoing; but a decl-
sion a3 to the sufficiency of the statu-
tory authority as well as the separabil-
ity of functions shall be reserved to
the Director, OGLE

(3) Effect of designation If a subor-
dinate part of an agency is designated
ss “separate” by the Director, then
Senior Employees of such peparate
agency and those of the parent agency
are pot subject to the restrictions of
pection 207(c) as to each others’ agen-

§737.13

cles—exeept that the prohibition of
section 207(¢) remains applicabdble to
the former head of A “separate” subor-
dinate agency and to former Senior
Employees of the parent agency whose
official responsibility included supervi-
sion of the subordinate agency.

Ezomple 1 A former Senior Employee of
the Product Agency tn Executive Depart-
ment Jeaves and joins a law firm which rep-
resents @ Corporation. Product Agency has
bien dezignated by the Direcior as separate
from Executive Department. The former
employee i3 Dot restricted {rom representing
the @ Corporation on & new matier before
the Executive Department.

(d) Separate Nonstatutory Compo-
nents—(1) Procedure. Each agency
msy notify the Director, In writing, of
a component agency, buresu or office
having separate and distinet subject
matter jurisdiction which it desires to
submit for designation under 18 US.C.
207¢(dX1XC), providing:

() A description of the subject
matter jurisdiction of such compo-
nent, indicating the basis on which
such jurisdiction is claimed to be sepa-
rate and distinet from eertain other
agencies, bureaus and offices of the
parent agency;

(1) A description of the pature of
the connections and interactions be-
*~een such component and certain

aer agencies, bureaus or offices of
the parent agency indicating the basis
on which the component s claimed to
be unrelated;

(i) A statement of the basis on
which it is claimed that no potential
exista for use by former Senlior Em-
ployees of such component of undue
influence or unfalr advantage with re-
Mwmenmedot.heruendu.hu-
resus or offices of the parent agency,
based on past Government service; and

(iv) ]1dentification of those erganiza-

tional units of the parent agency
having or
authority eover such " component

agency, buresu
(1) Standards. (1) A parent agency
“separate” from other

agency or bureau having subject
matter jurisdiction separate and dis-
tinct from one or more other portions
agency ACCOmpa-
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no potential for use of undue Influ-
ence or unfair advantage upon

agency or buresu ommunicated with
employees of such other portions of
the department or agency.

() A determination under this sec-
tion rests solely with the Director,
OGE, and s available only for those
subordinate components which would,
but for the lack of a smatutoery basis,
quallfy for separate agency treatment
under 18 U8.C. 207(e).

(i11) Where one component has su-
pervisory authority over another, the
two components may pot be consid-
ered separate and distinet for purposes
of this section.

(iv) The requirement of “separstie
and distinet subject matier jurisdic-
tion™ may be met in at least two WAYE
First. the substantive areas of cover-
age may be distinct. For example, &n
office or bureau within the parent
agency may handle only maritime
matters. Second, the regional
coverage may be different. For exam-
ple, one regional office may, on Appro-
priste f{acts, be considered separate
and distipet from other regional of-
fices and from the parent agepcy—
except for the buresu or oifice In the
parent agency which is responsible for
it3 yupervision.

(v) It i5 necessary o speclfy the “un-
related agency or bureau within the
same department oOr agency” ss to
which it s recommended that post em-
ployment cormmunication be permit-
ted. For example, one pureau may in-
volve s subject matter distinet {from
sone.butnotun.puuo!memnt.
department. Attempts to fractionalize
s department could, however, become

will not usually act on such
submissions should be confined to rel-

clear cases.

(3) Effect of determination 1f & com-
ponent Agency, ‘bureau or office is de-
termined to be separste by the Direc-
tor, then Senlor Employees of such
component are not subject to the re-
strictiops of 18 UAC 207(c) and
$737.11 a3 to the remaining agencies,
bureaus or of the parent

- agency (except certain such sgencies,

. _ A-1.7.18
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bureaus or offices as specified in
§ 7137.32)—except that the prohibition
of section 207(¢) and §$737.11 shall
remain applicable (1) to those former
Senior Employees of such component
who served in positions designated by
18 U.S.C. 207(dX1XA) and (B) and {11)
to former Senior Employees of such
component with respect to the parent
ageney (as defined in § 737.13(e))
Such limited application of 18 US.C.
207(c) may be available for the head of
& separate component, unlike the iimi.
tation of 18 U.S.C. 207(e), as deter.
mined by the Director.

Ezempie 1: In the Department of Justice,
while the Antitrust Division may be “sepa-
rate” trom other Divisions, it is not asparate
from the immediate office of the Atiormey
General.

§731.15 Ezemption for scientific and
technologieal information.

(s) Ezemption. The making of com
munications solely for the purpose o
furnishing scientific or technologica
information pursuant to agency proce
dures is exempt {rom all pronibition
and restrictions set forth In §§ 7375
%37.11 of these regulations (subsec
tions (a), (D), and (c) of 18 UAs.C. 207
This exemption allows the free e
change of such informstion regardles
of a former Government employee
prici | srticipation in or responsibilit
for thie matter. The former Senjor En
ployee should not argue for the &
ceptance of 8 propoeal. The exemptio
is not limited to eommunications ¢ol
stituting the furnishing of inform
tion, but includes those “for the pu
pose of”" doing 80. No violation occu
when, for example, & former Gover
ment employee working on & proje
makes contact to determine the kir
and form of information required,
the adequacy of information alrem
supplied, 0 long as agency procedur
are satisfled

Iumpul:Amhﬂ.w.muﬂ-
olpﬂorlnnhmemhnwueulunm
mmmmcmmmwm
deficdlencies In system design of perfo
nu.mhhldmuﬂcumloﬁu!
to » solution or Approd
u-nprouen.-duhudhfommtr
the Government advise and supen
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perts for such purpose; provided tn each
ease that there & compliance with such
agency regulations ss have been tasued.

(b) Necessary information Scientdific
and technological information in-
cludes feasibility, risk, cost, and speed
of implementation, when necessary o
appreciste fairly the practical signifi-
cance of the information. The Govern-
ment may and should be fully in-
formed of the significance of scientific
and technological alternatives.

(¢) Intent Lo influence. The furnish-
ing of meritorious or convincing scien-
tific or technological proposals does
pot constitute an intent to influence.
(See § 731.5(bXT) of this part.)

(d) Ezpert testimony. This exemp-
tjon does not include testimohy As an
wexpert” {n adversary proceedings in &
matter in which the United States is
involved or has an interest. Such testl-
mony 5 governed by -regulations set
forth (n § 727.19. As to assistance as an
expert or consultant, see § 137.94g).
Example 1. _

(e) Agency responsidility for proce-
dures. The primary responsibility for
developing procedures to guide activi-
ty under this exemption lies with each
agency, so that such procedures com-
port with ‘the particular characteris-
ties of agency programs and needs.
Such procedures will be reviewed peri-
cdically hy the Director, In promulgat-
ing procedures, An aJgencv may take
into consideration: Limiting comemuni-
cations to certain formats which are
Jeast conducive to the use of personal
fnfluence; segregating, to the extent
possible, meetings and presentations
involving matters of technical sub-
stance from those involving other as-
pects of the relationship; requiring
that the designated sgency ethics offl-
cial be informed of instances where
the exemption 15 used; or employing
more e practices tn droum-
stances involving either tmmediate
competition for contracts or applica-
tions for grants than in those tnvolv-
ing an ongoing project.

$757.17 Exemption for persons with spe-
dnlquﬂﬂnﬂolh.hehnlddhd—

(a) Applicability. A former Govern-
ment employee may be exempted from
the restrictions on post employment

§737.09

practices if the head of the agency
econcerned with the particular matter,
in consultation with the Director, ex-
ecutes a certification published in the
FrormalL RicisTer that such former

. Government employee has outstand.

ing qualifications in a sclentific, tech-
nological, or other technical discipline;
is scting with respect to s particular
matter which requires such qualifica-
tions; and that the national interest
would be gerved by such former Gov-
ernment employee's participation.

(b) When gppropricie Thizs exempD-
tion should generally be utilized only
where the former Government em-
ployee's involvement is needed on 80
continuous and comprehensive a basis
thst compliance with the procedures
adopted for the communication of
technical iInformation (see § 737.1%), or
other actions to isolate the former
Government employee {rom other as-
pects of the matter, would be burden-
some and impractical. .

(¢) Certification authorily. Certifica-
tion should take piace st no Jower
level than the head of the agency, the
deputy thereof, or in the absence of
both, the acting agency head. Consul-
tation with the Director shall precede
any certification. The exemption takes
place upon the execution of the certd-
{ication, provided that it is transmit-
ted to the Frprral RrcisTER for publi-
catior

(Q) Apency registry. An Age - .§ WAy
establish a registry fnr current em-
ployees, wherein the nature of their
qualifications in ope or more technical
flelds is certified after review by a su-
pervisor, as & baszis for establishing
such qualifications in connection with,
and to expedite, s later request for
certifieation. shonld the necessity for
such request arise.

$1737.19 Testimony and statements under
suth or subject to penalty of perjury.
(a) Statutory bdaris. Bection 207(h)
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court. board, commission, or legislative
body with respect to matters of fact
within the personal knowledge of the
former Government employee. This
provision does not, however, allow a
former Government employee, other-
wise barred under 18 US.C. 207 (a),
(b), or (¢) to testify on behalf of an.
other as an expert witness except: (1)
To the extent that the former employ-
ee may testify from personal knowl-
edge a3 tO occurrences which are réle-
vant to the issues in the proceeding,

tncluding those in which the former

Government employee participated,
utflizing his or her expertise, or (2) In
any proceeding where it is deterrnined
that another expert in the fleld
cannot practically be obtained; that it
is impracticable for the facts or opin-
jons on the same subject to be ob-
tained by other means, and that the
{ormer Government employee's testi-
mony is required in the interest of jus-
tice.

(¢) Statements under penalty of per-
jury. A {former Government employee
may make any statement required to
be made under pensilty of perjury,
such as those required in registration
statements for securities, tax returns,
or security clearances, The exception
does not, however, permit a former
employee to submit pleadings, applica-
tions, or other documents in a repre-
sentational capacity on behalf of an-
Ousit. wi2f2ly bacavee the attorney or
other representative must sign the
documents under oath or penalty of
perjury.

§737.21 Partners of present or former
Government employees.

(a) Scope. Section 207(g) of 18 vaL.C.
prohibits a partner of a current Gov-
ernment employee from acting as
agent or attorney before the United
States in a particular Government
matter in whieh such Government em-
ployee participates, or did participate,
personally and substantially. To the
extent such section involves the activi-
ties of current Government employees
and their partners, it is beyond the
scope of these tions.

(D) Imputation. Neither the Act nor
these regulations impute the restric-
tions on former employees to partners
or associates of such employees. Impu-

A_1|7¢20
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tation of the restrictions of sections
207 (bX1l) and (e) to partners of
former employees would be inappro-
priate for the additional resson that
section 207(bXi) itself restricts sec-
ondary-level activity, and section
207(¢) is directed at the exercise of in-
fluence personal to the former Senlor
Employee.

$13123 Officials of a State; officials of
corporations crested by an Act of Con-
gress and public internations! organi-
zations.

For purposes of sections 207 (a), (b)
and (¢) of title 18 U.S.C.

(a) An official whose powers are es-
tablished by the constitution of any
State of the United States does not act
on behalf of “any other person” or
“anyone” when acting in his or her of-
ficial capacity, but rather constitutes
the official authority of the State; and

(b) A former employee does not
engage in unlawful activity when he or
she acts on behalf of (1) a corporation
specifically created by an Act of Con-
gress If any of its directors is currently
appointed by the United States; or ()
any public international organizstion
\f he or she serves by nominstion or
request of the United States or on
temporary assignment from any

‘agency.

§73725 Standards and procedures for
designating senlor employee positions
pursuant to 18 US.C. 207(d)

(a) Definitions. As used in these reg-
ulations, “Senior Employee” refers to
any person specified in or designated

ant to 18 US.C. 207(dX1); that
is, employed by the United States:

(1) At a rate of pay specifjed or fixed
according to subchapter II of chapter
53 of title 5, US.C., genenally known
a3 “Executive Level)” or

(2) On active duty asa commissioned
officer of a uniformed service in a pay
grade of 0-0 or above &8 described in
37 US.C. 201 or

(3) In » position in any pay system
for which the basic rate of pay is equal
to or greater than that for GS-17 a3
prescribed by § US.C 5332 or posi-
tions which are established within the
Senior Executive Service (SES) pursu-
ant to the Civil Service Reform Act of
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1978, or positions of active duty com-
missioned officers of the uniformed
services assigned to pay grade 0-T and
0-8, as described in 37 U.S.C. 201, and
who has significant decision-making or
gupervisory responsibilities, as desig-
nated by the Director, pursuant to
graph (b) of this section.

(b) Designation procedures. The fol-
jowing procedures will be followed in
designation of Senior Employee posi-
tions pursuant to 18 ©UEC.
20MANINC):

(1) Positions at GS-17 and 18 level,
Senior Ezxeculive Service, and pay
grades 0-7 and 0-8 of the uniformed
services. The following are designated
effective February 28, 1980, unless
exempted as provided in paragraph
(bX2) of this section: All positions clas-
sified at GS-17 or sbove in the Gener-
al Schedule; those in any other pay
system, the rate of pay for which is at
jeast that of grade GS-17: those in the
Senior Executive Service; and those
sctive duty uniformed service officers
serving in pay grades 0-7 and 0-8,
Each agency head shall submit to the
Director, by May 15, 1979 and on every
May 15 thereafter, & report consisting
of- (1) a description of all positions as
get forth in this paragraph; dai) the
agency's recommendation &S to those
positions that should not be designat-
ed, based on standards established in
these regulations or any other reason,
and (i) the basis and reasons for each
such recomuaendation After making
such additional inquiries as appear de-
girable, the Director will determine
which positions should be exempt.
Notwithstanding the foregoing, the ef-
fective date for Executive Level posi-
tions, whether or not included in the
?:;%or Executive Service, is July 1,

(2) Standards for designation end
ezemption. Positions, or elasses of po-
sitions, which do not have significant
decision-making or supervisory respon-
sibllity will be exempted from designa-

- tion. Initial exemptions will be retro-
active. Classes of positions which may
be considered for exemption are those
in which decision-making responsibili-
ty does not regularly extend to major
policy issues within the agency or in
which supervisory responsibility ex-
tends to Jess than all of a directorate,
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buresy or department which has
major policy or operational responsi-
bllity. The foregoing may include,
without lmitation, special assistants,
technical and professional advisors to
persons who make policy decisions,

those involved primarily in research

and technical work, and administra-
tive law judges.

(3) Senior Executive Service. The es-
tablishment of positions within the
Senjor Executive Service pursuant to
the Civil Service Reform Act of 1978 is
the responsibility of the Office of Per-
sonnel Management, The choice of an
{ndividual to enter or not to enter the
Senior Executive Service is not a rele-
vant factor in the designation under
these regulations of a position held by
such person.

(4) “Rate of pay.” As used in the
definition of Senior Employee. the
“rate of pay” is that specified by or
pursuant to law without regard to the
celling limitations of section 5308 or
section 5373 of title 5 U.S.C.. except
that an individual in an executive level
or GS-17 or 18 position is deemed to
be employed at the rate of pay speci-
fied for that position. Increases in pay
due to “steps” are not considered in
determining pay grade or level

(¢) Differenticl designation Where
appropriate, the Director may desig-
nate positions for purposes of 18
U.S.C. 207(c) without designating the
positions for purposes of 18 US.C.
207(b)ii).

Ezample 1: 1t may be determined that a
tlmpumonordmo!podumﬂnuu-
lmcteduwwnncththenntpﬂtm-
plomtm.mmuwmm
representation

(d) Fair notice of designation. No
Senior Employee designation made
pursuant to 18 U.S.C. 207(dX1XC) will
be effective until the last day of the
fifth full ealendar wmonth after the
{irst publication of & notice by the Di-
rector of intention to designate; except
as indicated in paragrapb () of this
section, and as to a person first occu-
pying the position after such notice is
published. The designation in para-
graph (bX1) of this section and the
comparable designation in the interim
regulations of Aprd 3, 1919 (44 FR
18974) constitutes notice.
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(e) “Acting” or temporary positions.
An individual may serve n 8 position
designated pursuant 18 US.C
207(d) for up to 60 days in an “acting”
or temporary capacity without being
subject to those restrictions which spe-
cially apply to such positions, unless
such individual (1) was tranaferred or
detalled from another designated posi-
tion, or (2) without s significant break
in continuity, is named permanently
to such position.

(1) Special Government Employee. A
Speclal Government Employee who
serves on 60 days or less in a given al-
endar year msay serve in a designated
position without being subject to the
restrictions which specially -apply o
such position. A Special Government
Employee is deemed to serve only on
those days actually engaged in work
for the Government under his or her
Special Government Employee ar-
rangement.

(g) Publication. Positions designated
by the Director pursuant to 18 US.C.
207(dX1XC) and not exempted will be
published in the FXDERAL REGISTER.

(h) Computation af lime An individ-
val who transfers from a designated
position to one that 1z not designated
shall compute the commencement of
the time periods contained in 18
U.S.C. 207 (bX1l) and (e) from the time
of such transfer, except as indicated in

ph (1) of this section. (See
§137.e).)

() Position shifting. In any case
where & person tranzfers from a desig-
nated positiun 0 one that is not, the
agency head shall within one month
transmit to the Director & report recit-
ing the functions of each position, the
reason for the transfer, and the identd-
ties of the prior holder of the position
assumed and the successor, if any, to
the position departed. If the Director
designates the nevwly assumed position
pursuant to section 20°dX1IXC) of
title 18 U.S.C., such designstion shall
be effective retroactively to the date
of transfer notwithstanding paragraph
(d) of this section. 10

()) .2evocation of Derignations In
the event the Director determines that
s position previously designated
should not have been, the designation
will be revoked. Execept for designa-
tions made under paragraph (1) of this

A-1.7.22
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section. the revocation may be made
retroactive if the initial designation is
determined to have been erroneous or
{f there i3 a change in standards for
designation applicsble to the position,
Retroactive effect will not be given
where the basis for revocation is a
change in the functions or importance
of a position.

§$137.27 Administrative enforcement pro-
ceedings.

(a) Basic procedures. The following
tasic guidelines for administrative en-
forcement of restrictions on post em-
ployment activities are designed to ex-
pedite consultation with the Director
as required pursuant to section 207(§)
of title 18 UE.C,

(1) Delepation. The head of an
agency may delegate his or her au
thority under this subpart.

(2) Initiction of administrative dis-
ciplinary hearing. (1) On receipt of in-
formation regarding a possible viola
tion of 18 U.S.C. 207, and after deter
mining that such information appearn:
substantiated, the agency hesd shal
expeditiously provide such informa
tion, along with any comments ©
ageney reguiations, to the Directo
and to the Criminal Division, Depart
ment of Justice. The agency should co
ordinate any investigation on adminis
trative action with the Department o
Justice to avoid prejudicing crimins
proceedings, unless the Department o
Justice communicates to the Agenc
that it does not intend to initiat
o inuo? prosecution

(i) Whenever an agency has dete
mined after appropriate review tha
there is reasonable cause to bellev
that a former Qovernment employe
hss violated any of these regulatior
or 18 DS.C. 207(a), (1), or (¢c), it ma
{nitiate sn administrative disciplinar
proceeding by providing the {formse
Government employee with notice i
defined in paragraph (aX3) of this se
tion. Agencies may establish proc
dures to protect the privacy of formu
employees as to all made pri
to s determination of sufficlent aau:
to initiate an administrative diseipll
ary hearing.

(3) Addeguate notice (1) An agen
must provide 3 former Governme
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employee with adeguate notice of an
intention to institute s proceeding and
an opportunity for s hearing.

(1) Notice to the former Govern-
ment employee must include:

(A) A statement of aliegations (and
the basis thereof) sufficiently detalled
to enable the former Government em-
ployee o prepare an adequate defense;

(B) Notification of the right to a
hearing: and

{C) An explanation of the method
by which a hearing may be requested.

(4) Presiding afficial (1) The presid.
ing official at proceedings under this
subpart shall be the agency head or an
individual to whom the agency head
has delegated authority to make an
initial decision (hereinafier referred to
as “examiner”).

() Appropriate qualifications shall
be established for examiners.

(i1{) An examiner shall be impartial,
No individual who has participated in
any manner in the decision to initiate
the proceedings may serve as an exam-
iner in those proceedings,

(5) Time, doie and place {I) The
hearing shall be conducted at & rea’
sonable time, date, and place. .

(i) In setting a hearing date, the
presiding official shall give due regard
to the former Government employee's
need for: .

(A) Adequate time to prepare a de-
fense properly, and

(B) An expeditious resolution of alle-
ntions that may be damaging to his
or hes repuistien

(8) Hearing riphfs. A hearing shall
include, at a minimum, the following
rights: .

(1) To represent oneself or to be rep-
resented by counsel,

(1) To introduce and examine wit-
pesses and to submit physical evi-

(i) 2u confront and cross-examine
adverss vitnesses,

(iv) To pressnt oral argument, and

tv) To receive a transcript or record-
ing of the proceedinga, on request.

(1) Burden ¢of preol. In any hearing
under this subpart, ihe ageney has the
burden of proof and must establish
substantial evidence of a violation.

(8) Heuring decizion. (1) The presid-
ing official shall make s determination
exclusively on matters of record in the

A-1.7.23
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‘proceeding, and shall set forth in the

decision all findings of fact and con-
clusions of law relevant to the matters
Bt issue.

(i) Within a reasonsble period of
the date of an initial decision, as set
by the agenty, either party may
appeal the decision to the agency
head. The agency head shall base his
or her decision on such appeal solely
on the record of the proceedings or
those portions thereof eited by the
parties to imit the issues

(111) If the agency head modifies or
reverses the initial decision, he or she
shal) specily such findings of fact and
conclusions ©of law as are different
from those of the hearing examiner.

(9) Adminisirative sanctions. The
agency head may take appropriate
action in the ease of any individual
who was found in violation of 18
V.8.C. 207 (a), (b}, or (c) of these regu-
lations after a {inal administrative de-
cision or who failed to reguest a hear-
ing after receiving adequate notice, by:

(1) Prohfbiting the individual from
making, on behalf of any other person
except the United States, any formal
or informal appearance before, or,
with the intent to influence, any oral
or written communiecation to, such de-
partment or agency on any matter of
business for a period not to exceed five
years, which may be accomplished by
directing agency employees Lo refuse
to participate In any such appearance
or to accept any such communication;
or

() Taking otaer app.-opriate discl-
plinary action.

10) Judicial review. Any person
found t0 have participated in a viola-
tion of 18 UB.C. 207 (a), (b), or (c) of
these regulations may seek judicial
review of the administrative determi-
nation.

€11) Consultation and review. Each
agency shall submit a copy of its pro-
cedures for sadministrative enforce-
ment to the Director,

§731.2 Effective date of restrictions.

(1) Persons affected. Any person who
holds s Government position after
June 30, 1979, becomes subject to any
additional restrictions relating to the
holder of that position contained in

473

APP I
(1/87)

PAGE 226




-t

§737.31

the amendments to 18 US.C. 307 as
set forth in these regulations. Restrie-
tions which depend on the designation
of a position by the Director shall
become applicable on the date such
designation becomnes effective.

(b) Fair notice of— eubstantive
changes. No change in the substance
of these regulations shall become ef-

fective with respect to & Government -

employee who is adversely affected by
such change until and unless such em-
ployee remains in a position to which
such change is applicabie for & period
of {ive months following the first pub-
lication of a regulation in final form,
reflecting or prescribing such change,
or uniess such employee sccepts such
a position after the publication.

$737.31 Separate statutory agencies: Des-
ignations.

In sccordance with the provisions of

18 US.C. 207(e) and §737.13 of this.

Chapter, each of the following depart-
ments or agencies is determined, for
purposes of 18 U.S.C. 207(c), to have
within it separate statutory agencles
or bureaus as set forth below:

Parent Agency: DEPARTMENT OF THE
TREASURY
Sepanate Statutory Components
Bureau of Aleohol, Tobtacco and Firearms
Bureau of Engraving and Printing
Bureau of e Mint
Comptroller of the Currency
Internal Revenue Service
United States Customs Service
United States Secret Service
Parent Agency: PEDERAL EMERGENCY
MANAGEMENT AGENCY
Separate Statutory Components TUnited
States Fire Administration
Parent Agency: OFPICE OF PERSONNEL
MANAGEMENT
Separste Statutory Components Office of
Government Ethics )
Parent Agency: DEPARIAENT OF
HEALTH AND HUMAN SERVICES
Separate: Statutory Components
Food and Drug Administration

tion
Parent Agency: DEPARTMENT OF

TRANSPORTATION
Separate Statutory Components

Federal Aviation A

PFrederal Highway Administration

Federal Rallroad Administration

Maritime Administration

National Eighway Tralfic Safety Adminis-
tration k

(48 PR 8183, Peb. 25, 1963)
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Saint Lawrence Seaway Development Cor-
‘poration
United States Coast Guard
Urbu:: Maszs Transportation Administra-
Parent Agency:DEPARTNMENT OF LABOR
Separate Statutory Components:
Bureau of Labor Statistics
Mine Safety and Health Administration
Occupational Safety and Health Adminis-
tration .
m‘r!::!: Agency: DEPARTMENT OF JUS-
Separate Statutery Components
Bureau of Prisonz (including Federal
Prison Industries, Inc.)
Community Relations Serviee
Drug Enforcement Administration
Federal Bureau of Investigation
Forelgn Claims Settlement Commission
*National Institute of Justice
*Bureau of Justice Statistics -
*Office of Justice Assistance, Research
and Statistics
Immigration and Naturalization Service
United States Parole Commission
Parent sngencr DEPARTMENT OF DE.

FEN
Separate Statutory Components:
Department of the Army
Department of the Navy
Department of the Air Foree
Defense Civil Preparedness Agency
Defense Mapping Ageney
Parent Agency: DPEPARTMENT OF
ENERQY -
Sepante Statutory Components
Federal Energy Regulatory Commission
Parent Agency: DEPARTMENT OF COM-
ERCE
Separate Statutory Components
Economic Development Administration
Patent and Trademark Office
Natiopal Oceanic and Atmospheric Ad-
ministration
Bureau of the Census
t Agency: NATIONAL CREDIT
UNION ADMINISTRATION
te Statutory Component:
Central Liquidity Pecllity

§737.32 Separate components of agencles
or bureaus: Designationa.

In saccordance with the provisions of
18 U.S.C. 207(dX1XC) and § 737.14 of
this chapter, each of the component
sgencies or bureaus as set forth below

*hme three components shail not, for
purposes of 18 UB.C. 30%e), be considered
separste from one another but only from
other separate components of the Depart-
ment of Justice,
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is determined, for purposes of 18
U.8.C. 207(¢) and this Part 737, to be
separate from the remaining sgencies
and bureaus of its parent agency
(except such agencies and bureaus as
specified):
Parent Agency: DEPARTMENT OF
HEALTH AND HUMAN SERVICES
Separate Components,
Health Care Financing Administration
Parent Agency: DEPARTMENT OF
TRANSPORTATION :
Separste Components:
Alaska Rallrosd
Parent Agency: DEPARTMENT OF
LABOR

Separate Components:
Employment and Training Administration
Employment Standards Administration
labor-Management Services Administra-
tion
Parent Agency: DEPARTMENT OF DE-
FENSE

- Separate Components:

Defense Communications Agency

Defense Intelligence Agency

Defense Nuclear Agency

National Security Agency
Parent Agency: DEPARTMENT OF STATE
Separate Components: ’

Foreign Service Grievance Board

International Joint Commission, United

States and Canads (American Section)

Mﬁguncr DEPARTMENT OF JUS

Separate Components:

Office of United States Attorney (for each
Judicial distriet (95))=however, each
such Office is not designated as separate
from the Office of the U.S. Marshal for
the same judicial district.

Office of the United States Marzhal (for
each judiclal distriet (95))—however,
each such Office is not designated as
separate from the Office of the U.S. At-
torney for the same judicia) distriet.

Antitrust Dividon .

Civi] Rights Division

Land and Natura! Resources Division

‘Tax Division

Criminal Division 0

Office for Improvements to the Adminis-
tration of Justiee

Parent Agency: DEPARTMENT OF COM-
MERCE

tration

National Telecommunication and Infor-
mation Administration

Bureau of Industrial Econamics

148 FR 8189, Feb. 25, 1983)

§73733 “Senior Employee™ designations.

In accordance with § 737.25(b)1) of
this chapter, the following employee
positions have been designated as
“Senior Employee” positions for pur-
poses of subsections 207 (bXif) and (¢)
of title 18, U.S.C., as amended.*

AGENCY: EXECUTIVE OFFICE OF
THE PRESIDENT, (OFFICE OF
ADMINISTRATION)

Positions: No section 207(dX1XC) designa-
tions.

AGENCY: EXECUTIVE OFFICE OF
THE PRESIDENT, (COUNCIL OF
ECONOMIC ADVISERS)

Poritions: No section 207(dX1IXC) designa-
tions.

AGENCY: EXECUTIVE OFFICE OF
THE PRESIDENT, (COUNCIL ON
ENVIRONMENTAL QUALITY)

Poritions: No section 207(dX1XC) designa-

AGENCY: EXECUTIVE OFFICE OF
THE PRESIDENT, (PRESIDENT'S
COMMISSION ON EXECUTIVE
EXCHANGE)

Pasitionz No section 207(dX1IXC) designa-
tions.

AGENCY: EXECUTIVE OFFICE OF
THE PRESIDENT, (OFFICE OF
MANAGEMENT AND BUDGET)

Positiony

EES** Executive Associate Director for
Budget and Legizslation

SES* Associate Director for Operations
and Communications

SES Counsel to the Director for Folicy
Analyzis and Law

SES General Counsel

Peputy Qeneral Counsel

Assistant Director for Public Affatrs

BI‘B “ssistant Director for Legisiative Af-
nirs

EES Assistant Director for Legislative Af-
fairs (Senate)

‘All positions designated pursuant to sec-
tion 20°7(dX1XC) not previously designated
are marked by an asterisk (*). Thewe posi-
tions marked by a double asterizk (**) are
former Executive level positions which were
converted to positions. Pusitions auto-
matieally designated by section 207(dX))
(A) and (B) are not ahown.
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Subject 0.,

U.S. Trustees and Assistant September 10,
U.8. Trustees

To Mr. Leon Ulman Feum 'EQi cher:i L. Levine

Deputy Assistant Attorney General Directzr, Executive
Office of lLegal Counsel ' for Urited States

Could I confirm that under applicable statutes ar.d Frovisiors
of Justice Department regulations, a U.S. Trustoe or Assistan
U.S. Trustee, after leaving office, is not precluded:

a) from practicing bankruptcy law, even in the district
. in which the individual had been serving, rrovided that
the individual does not handle cases which were periéding
in his or her office at the time that he or she was
the incumbent: or )

b) frem practicing law with a law firm which is haréling
- matters which were pending in the office of tl.e former
. incumtent 2t the time of the incumbency, provicasd thae
that former official does not appear before i1.% government
“agency or court gn connection with that matter.

It is my further understarnding that, subject tc Ciscretion
and oO. .inary ethical standards about improprieties, the
applicable regulations and statute would not preclude a forme
U.S. Trustee or Assistant U.S. Trustee from giving advice
within the confines of the law firm or tec the client, even
concerning & matter described in paragraph b) above, provided
that no confidential D.0.J. infermation is uvsed or diselosed.
However, it is my further understanding th.: the Department
considers the Code of Professional Responeibility (+he “"CPR")
applicable to its employees, as do many courts. Tre CPR pro-
vides for "screening™ within a law firm, in the event that
any of its attorneys previously worked on a particular matter
Thus, notwithstanding that neither federal regqulations nor
statute requires “screening”, in many cases the CPR does.
The corollary of this, as I understand it, is that with prope:
"screening,” even the CPR would permit a former U.S. Trustee

or Assistant U.S. Trustee to practice under the circumstances
outlined in this memorandum.

- . The U.S. Trustees' and Assistant U.S. Trustees' salaries

. are limited by 28 U.S.C. §587 to GS 16/1. Notwithstanding .
this statute, no U.S. Trustee or Assistant U.S. “Prustes rece
a salary greater than $100 less than that set for &S 16/V.
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Subyect
U.S. Trustees and Assistant U.S. ;
Trustees ; 26 sep B
— - 1 —
W Richard L. Levine : twm  Leon Ulman
Director, Executive Office Deputy Assistant Attorney Gener
for United States Trustees Office of Legal Counsel

This is in response to your memorandum of September 10, 1980 ..
regarding the postemployment conflict-of-interest and ethical
restraints to which U.S. Trustees and Assistant Trustees are
subject.

We believe the second and third sentences of the second
paragraph of your memorandum, while generally accurate, would
best be recast along the following lines if the contents of the
memorandum are to be relayed to the Trustees and Assistant Trustees:

However, since Justice Department attorneys
are subject to the ABA's Code of Professional
. ' Responsibility (CPR), 28 C.F.R. 45.735-2(b), the re-
strictions of the Code, as interpreted by the ABA,

« are honored by the Department. The ABA takes the view
that generally,a law firm is barred from handling a
case in which one of its lawyers had formerly partici-
pated whil serving the Government. Nevertheless, it
recognizes that if effective "screening" of the lawyer
from the case is possible, the firm may accept and
carry out the retainer upon a showing that satisfac-
tory screening measures are in operation.

We are in agreement with the remainder of your iremorandum.
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I» Richard L. Levine bwm  Leon Ulman
Director, Executive O0ffice Deputy Assistant Attorney Gene
for United States Trustees Office of Legal Counsel

This responds to your inquiry of October 22, 1980, regarding
the applicability of post-employment restraints to a lawyer who
worked in a United States Trustee's office in a nor-attorney
position.

Since the post-employment restrictions of 18 U.S.C. 207
apply to "former officers or employees of the Executive Branch"
generally and are not concerned with professional status, or its
lack, in position descriptions, it is immaterial for the purposes
of that statute whether a lawyer formerly emploved in a Government
agency served in a non-legal post.

Disciplinary Rule 9-101(B) of the ABA's Code of Professional

Responsibility, which is similar in thrust to 18 U.S.C. 207, reads
as follows:

A lawyer shall not.accept private employment in
a matter in which ne had substantial responsibility
while he was a public employee.

It is apparent that this prohibition by its terms is not limited
to an individual whp was in an attorney's position. Thus, +*

- applies to a lawyer who once held a non-legal slot in a United
States Trustee's office.

In short, the discussions in your memorandum of September
10, 1980, and my response of September 16, apply to any attorney
who has left a United States Trustee's office, regardless of the
nature or grade of the job he held.
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SUNMARY OF THT MAIN CORFLICT OF INTEREST
PROVIEIORE OF PUR. L. B7=-049

A regular officer or employee of the Gov.
tmmeni—that 5. ene appointed or em-
ployed to aerve more then 130 days in any
period of 365 days—&s In Conera) subject to
the following major prohibitions (the cita-
tions are to the new sections of Title 18);

1. He may not. except in the discharge of
his official duties. represent anyone shae
before a court or Government agency in a
matter in which the United States is a party
or has an interest. This prohibition applies
both to paid and unpaid representation of
another (18 US.C. 203 and 205).

2 He may not participate in his govern-
mental capacity in any matter in which he,
his spouse, minor child, outside business as-
sociate or person with whom he s negotiat-
fng for employment has a financial interest
(18 U.E.C 208).

3. He may not, after his Government ¢m-
ployment has ended, represent anyone
other than the United States in connection
with & matier in which the United States is
s party or has an interest and in which he
participated personally and substantially
for the Government (18 D.E.C. 207,

4. Be may not. for } year after his Govern-
ment employment has ended., represent
anyone other than the Dnited States in con-
nection with a2 matter ih which the United
States is a party. or has an interest and

which was within the boundaries of his offi-

cial responsibility* during the last year of
his Government serviee (18 D.B8.C. 207(b)).
This temporary restraint of course gives
waYy to the permanent restraint described in
paragraph 3 if the matter is one in which he
participated personally and substantially.

5. He may not receive any sslary, or sup-
plementation of his Government salary,
from s private source as compensation for
g:. )aervieu to the Government (18 UE.C.

A specinl Government employee is in gen-
eral subject only to the following major pro-
hibitions:

1. (0) He may not, except in the discharge
of his official duties, represent anyone else
before & court or Government agensy in a
matter in which the United States is » patty
or has an interest and in which he has at
any time participated perzonally and sub-
stantially for the Government (18 D.S.C.
203 and 205).

*The term “officia) responsibility™ & de-
fined by the new )8 U.E.C. 202(b) to mean
=the direct administrative or operating au-
thority, whether intermediate or final, and
either exercizable alone or with others. and
either personally or through subordinates,
to approve, disapprove, or otherwise direct
Government action.”

(b) He may not. except in the discharge of
s official duties, represent anyone else in a
matter pending before the agency be serves
unless he has served there no more than 0
days during the past 385 (18 U.5.C. 203 and
205). He & bound by this restraint
the fact that the matter s not one in which

|
|

socizte or person with whom he & negotiat-
ing for employment has a financial interest
(18 D.5.C. 208).

participated personally and substantislly
for the Government (18 U5.C. 207(a)).

4. He may not. for 1 year after his Govern-
ment employment has ended, represent
anyone other than the United States in con-
nection with a matter in which the United

Govemmem Service (18 US.C. 207b)). This
temporary restraint of epurse gives way to
the permanent restriction described in pars-
graph 3 If the matter is one in which he par-
ticipated personally and substantially.

It will be see.. NMat paragraphs 2, 3 and 4
for lpeem Govumnrent employees ave the

corresponding plrunphs for

for the
Iatter, describing the bar against I.heneeipl
of smlary for Government work from a pri-
vate source does not apply to special Gov-
ernment employees

AS it ippears below, thmuelnmherd
exceptions to the prohibitions summarised
in the two lsts,

COMPARISON OF DLD AND NEW CONFLICT OF IN-
TEALST EXCTIONS OF TITLE 38, UNITED STATES
[ ]

New 18 USC 203 Bubeection (a) of this
section in general prohibits a Member of
Congress and an officer or employee &f the
United States I any branch or agency of
the Government fram soliciting or receiving
tompenaation for services rendered on
behalf of another person before a Govern-
ment department or agency in relation to

any particular matier in which the Dnited
Suteshnuruorhnndlnﬂmdmm
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tial interest. The subsection does net pre-
elude compensation for services rendered on
behalf of another in court.

Subsection (a) is essentially a rewrite of
the repealed portion of 18 U.S.C. 281. How-
ever, subsections (b) and (¢) have no ¢oun-
terparts in the previous statutes.

SBubsection (b) makes it unlawful for
anyone to offer or pay eompensation the so-
licitation or receipt of which is barred by
subsection ta). .

Subsection (¢) narrows the application of
subsection (a) in the case 'of & person serv.
ing a3 a special Government employee to
two, and only two, situations. First, subsec-
tion tc) bars him from rendering services
before the Government on behalf of others,
for compensaLion, in relation to a matter In-
volving a specific party or parties in which
he has participated personally and substan-
tially in the course of his Government
duties. And second, it bars him from such
activities in relation to a matter involving a
specific party or parties. even though he has
not participated in the matter personally
and substantially, if it is pending in his de-
partment or agency and he has served
therein more than 80 days in the immedi-
alely preceding period of & year.

New 18 U.S.C. 205 This section contains
two major prohibitions. The first prevents
an officer or employee of the United States
in any branch or agency of the Government
from acting as agent or attorney for pros-
ecuting any claim against the United States,
including 2 claim in court. whether for com-
pensation or not. It also prevents him from
receiving A gratuity, or a sh*re or interest in
any such claim, for sssistance in the pros-
ecution thereof. This portion of section 205
is similar to the repealed portion of 18
U.S.C. 283, which deall only with claims
againal the United Suates. but It omits & bar
contained in the latter—fe., s bar against
rendering uncompensaled ald or aasistance
in the prosecution or support of & claim
against the United States.

The second main prohibition of section
205 is concerned with more than claims. It
precludes an officer or employee of the Gov-
emment from acting as agent or atiorney
for anyone else before s department. agenty
or court in connection with any
matter in which the United States b & party
or has a direct and substantial interest.

Section 205 provides for the same limited
application to a special Government em-
ployee as section 203. In short, it precludes
him from acting ss agent or attorney only
(1) in & matter involving a specific party or
parties in which he has participated person-
ally and substantislly in his governmental
eapacity, and (2) in & matier Involving a spe-
eific party or parties which is before his de-
pariment or agency, if he has served therein
more than 80 days in the year past.

FEBRUARY 17, 1984
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Since new sections 203 and 205 extend to
activities in the same range of matters., they
overiap to s greater extent than did their
predecessor sections 28] and 283, The fol-
lowing are the few important differences be-
tween sections 203 and 205:

1, Bervion 203 applies 1o Members of Con-
gress as well a5 officers and employees of
the Government: section 205 applies anly (o
the latter.

2. Bection 203 bars services rendered for
compenastion solicited or received, but nol
thaose rendered withoul such compensation;
asection 205 bars both kinds of services.

3. Bection 203 bars services vendered
before the departmenis and agencies but
not aervices . rendered in court: secuon 20%
bars both.

It will be seen that while section 203 s
controlling as to Members of Congress, for
all practical purposes section 205 completely
overshadows section 203 in respect of offl-
rers and employees of the Government.,

Bection 205 permits a Government officer
or employes o represent another person,
without compenation, In a disciplinary. joy-
alty or other personnel matier. Another
provision declares that the section does not
prevent an officer or employee from giving
testimony under aath or making statements
required to be made under penalty for per-
jury or contempt.*

Bection 205 siso suthorizes a lmited
waiver of itz restrictions and those of sec-
tion 203 for the benefit of an officer or em-
ployee, including s special Government em-
ployee, who represents hiz ov  parents,
spouse or chlld, or person or esta.. ae serves
a3 A fiduciary. The waiver is available 10 the
officer or employee, whether acting for any
such person with or without eompensation,
but only if approved by the official making
appointments to his portion. And in ™
event does the waiver extend to his repre-
sentation of any such person in matters in
which he has participated personally and
substantially or which, even in the alsence
of such participation, are the subject of his
official responsibility.

Finally, section 2035 gives the head of & de-
partment or agency the power. noiwith-

*Thvesr two provisions of aection 295 refer
to an “officer or employee™ and nit, as do
eertain of the other provisions of the Act, to
an “officer or employee, including s special
QGovernment employee.” However. it is plain
from the definition In section 202(a) that &
apecial Government employee is embraced
withinn the comprehensive term “officer or
employee.” There would seem 1o be litlle
doubt, therefore, that the instance provi-
sions of section 205 apply to special Govern-
ment employees even Iin the absence of an
explicit reference 1o Lthem.
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ket an ageney 10 accePl privale employmemt
ma). fur exasmple. immeduately periorm
techaical work in his company’s plant in re.
lauon (0 a contract for which he had offi-
cial responsibility—or, for that matter. in re-
jation W one he helped the agency negotl-
ate. On the other hand. he is forbidden for
8 year, in the {irst case Lo appear personally
e'fore Lhe agency as the agent or attorney
of his company in connection with a dispute
over the terms of the contract. And he may
at no time appuvar personally before the
AgeNncy Or olherwise act as agent of stlorney
for his company in such dispute if he helped
negotiate the contract.

Comparing subsection (a) with the ante-
cedent 18 US.C. 284 discloses that it follows
the latter in limiting disqualification Lo
cases where & former officer or employee ac-
tuslly pariicipated in a matter for the Gov-
ernment. However, subseclion (a) covers all
matters in which the United States is a
party or has a direct and substantial inter-
est and not merely the “claims against the
United States” covered by 18 US.C. 204,
Subsection ta) also goes further than the
latter in imposing a lifetime instead of a 2-
year bar. Subsection (b) has no paralle) in
18 US.C. 284 or any other provision of the
former corfhct in interest statutes.

It will by seen that subseclions (a) and (b)

in combination are less resinclive in some |

respecls. and more restriclive in others,
than the combination of the prior 18 US.C.
284 and 5 U.S.C. 95. Thus. former officers or
employees who were outside the Govern-
mcnt hen the Act eame into foree on Janu-
ary 21. 1963, will in certain situations be en-
abled to carry on activities before the Gov.
ernment which were previously barred. FPor
exampiv the repeal of 5 US.C. 99 permits an
attorney who left an executive department
for private practice a year before to take
COrLAIN cases 3gAinst the Government inme-
diately which would be subject 10 Lhe bar of
5 US.C. 99 for another yesr. On Lthe other
hand, former officers or employees became
precluded on and after January 21, 1983,
from engaging or continuing to engege in
certain  aclivities which were permissible
until that date. This result follows from the
replacement of the 2-year bar of 18 UB.C.
284 with the Liletime bar of subsection (a) n
comparable situations, from the incresse in
Lhe variety of matiers covered by subsection
(a) as compared with 18 UK.C. 234 and from

awd or gssisl. anyone in & matter in which
he had participated. The House Judiclary
Commitiee struck the underlined words.
snd the bill breame law without them. It
should be noted also that the repealed pro-
visions of 18 US.C. 283 made Lhe distinction
between one's acting as agent or atlorney
l'u:‘ another and his aiding or saslating an-
other.

FEERUARY 17, 1984
Ch. " P.zz

the introduction of the 1.year bar of submec.
tion tb).

Subsection (¢) of mction 207 pertains 1o
an individual outside the Government who
is in & businesz or professions! partnership
with someons sevving in the executive
branch, an independent agency or the Dis-
trict of Columbia. The subseclion prevents
such individua! from acting as atiorney or
agent for anyone other than the United
Slates In any matters. including those in
court, in which his paritner in the Govern-
ment is participating or has participated or
which are the subject of his pariner’s offi-
cial rexsponsibility. Although included in a
section dealing largely with postemploy-
ment activities, this provision is not directed
to the postemployment situation.

The paragraph at the end of section 207
also pertains to individuals in a partnership
but sets forth no prohibilion. This para-
graph. which i of importance mainly to
lawyers in private practice, rules out the
poszsibility that an individual will be deemed
subject Lo section 203, 205, 207a) or 20%b)
aolely because he has a partner who serves
or has served in the Governmen either as a
regular or a special Government employee.

New 18 U.S.C. 208. This section forbids
ceriain actions by an officer or employee of
the Government in his role as s servant or
representative of the Government. Its
thrust is therefore 1o be distinguished from
that of sections 203 and 205 which forbid
certain actions in his capacity ss a repre-
séntative of persons outside the Govern-
ment.

Subsection (8) in subsiance mutm an ol—
ficer or employee of the executive branch,
an independen. agency or the District of
Columbia. including a special Government
employee, o refrain from participating as
such in any matuer in which, to his knowl-
edge. he, his spouse, minor child or partner
has a financial interest. He must also

* remove himself from a matter in which a

business or nonprofit organization with
which he is connected or s seeking employ-
ment has & financial interest,

Subeection (b) permils the agency of an
officer or employee to grant him an ad Aoc
exemption from subsection (a) if the putside
financial interest in & matter is deemed not
substantial enough 10 have an effect on the
Integrity of his services. Financial interests
of this kind may also be made pondisguali-
fying by a geners) regulation published in
the Froeaar RecisTeR. )

Section 208 Is simllar in purpose to the
former 18 U.5.C. 424 but prohibits a greater
variely of conduct than the “transaction of
busineys with * * * [a) business entity” to
which the prohibition of section 43 was
limited. In addition. the provision in section
208 including the interests of a spouse and
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of the Janguage of the former 18 US.C. 1914
and does not vary from that statute tn sub-
stance. The remainder of section 209 b new.

Subsection (b) specifically authorizes an
officer or employee covered by subsection
(a) to continue his participation tn a bons
fide pension plan or other employee welfare
:;oheneﬁtphnnmmnedbyllmﬂ-

yer.

Sutsection (¢) provides that section 209
aoes not apply to a special Government em-
ployee or to anyone serving the Govern-
ment without compenaation. whether or not
he iz a special Government empployee.

Subsection (d) provides that the section
does not prohibit the payment or aceept-
snce of contributions, awards or other ex-
penses under the terms of the Government
Employees Act (T2 Btat. 327, &
VE.C. 2301-2319).

STATUTORY EXEMPFTIONE FROM CONFLICT OF
INTEREST LAWS ’

Congress has in the past enacted statutes

exempting persons in eertain positions—usu-
ally sdvisory in nature—from the provisions
©of some or all of the former eonfliet of In-
terest laws. Section 2 of the Act grants ¢or-
responding exemptions from the new laws
with respect to Jegisiative and judicial posi-
tions carrying such past exemptions. Howev-
¢r1. section 2 excludes positions in the execu-
tive branch, an independent agency and the
District of Columbia from this grant. As &
consequence, all Ratutory exemptions for
persons serving in these seetors of the Gov-
arnment ended on January 21, 1963,

Public Law §7-849 enacted & new 18 DAC,
06 which provides in genera) that the new
sections 203 and 208, replacing 18 UK.C. 28}

and 283, do not apply to retired.officers of

the armed forces and other uniformed sery-
fces. However, 8 U.E.C. 28] and 383 contain
special restrictions applicable to retired offl-
eers of the armed forces which are Jeft in
force by the partial repealer of those stat-
utes set forth in section 2 of the Ast

The former 18 USC. 34. which con-
tained & 3-year disqualification against pos-
temployment activities in connection with
claims against the United States, applied by
ita terms 10 persons who had served as com-
mimioned officers and whese active service
bhad ceased either by reason of retirement o

complete separstion. Its replacement. the
broader 18 UAS.C. 207, also applies o per-
sons In those circumstances. Section 207,
therefore applies to retired officers of the
armed forces and overlaps the eontinuing
provisions of 18 U.E.C. 381 and 253 applics-
hie to such officers although o a different
extent than did 18 DA.C. 3.

VOIDING TRANBACTIONS IN VIOLATION OF THE
CONFTLICT OF INTERESTS OR BRIKEXY LAWS

Fublic Law §7-840 enacted a new section,
18 UB.C. 218. which did not supplant a pre-
existing section of the criminal code. How-
ever, it was modeled on the last sentence of
the former 18 US.C. 216 authorizing the
President to declare 3 Government eontract
woid which was entered into in violation of
that section. It will be recalled that section
216 was one of the two statutes repealed
without replacement.

The pew 18 US.C. 218 grants the Presi-
dent and under presidential regulations, an
agency head the power to void and rescind

for a violation of the conflict of interest or
bribery laws. The section also suthorises
the Government's recovery, in addition to
any penalty prescribed by law or in a ¢on-
tract. of the amount, expended or thing
transferred on behalf of the Government.

Section 218 specifically provides that the
powers itz grants are “in addition to any
other remedies provided by hax." According-
ly. it would pot seem (o0 override the decl-
sdon In United States v. Mississippi Valley
Generating Co., 364 US, 820 (1961), & enme
in which L.er . =s no “final eonviction.™

Set forth below are the citations to the
egialative history of Public Law §7-849 and
& liat of recent material which s pertinent

10 & study of the Act. The listed 1980 report
of the Amocistion of the Bar of City of
New York b valuahle. For a

eomprehensive bibliography of earlier
rial relating to the conflict of interest lnws,
sre 13 Record of the Association of the Bar
of the City of New York 323 (May 1058).

Lecimarrvz Histoay or Poa. L. $7-049 (HLR.
8140, B7ra Cone.) ,

1. Hearings of June 1 and 2, 1061, before
the Antitrust S8ubcommittee (Bubcommitiee
No. §) of the House Judiciary Committes,
#1th Cong.. 1st sexx., ser. 3, on Faderal Con-
Jict of Interes! Lepislation

2 H Rept %48, §7th Cong., It aaex.

3. 107 Cong. Rec. 14T

4 Bearing of June 21, 1982, before the
Benate Judiciary Commitiee, 87th Cong.. M
aum., on Conflicl of Interest

§. 8. Rept. 2213, §7Lh Cong.. X sess.
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6. 108 Cong. Rec. 20805 and 21130 daily
ed.. OcLober J and 4. 1982,

Ornen MaTEmiaL

1. President’s special message 10 Congress.
April 27, 1961, and attached draft bill, 107
Ceoang. Rec, 6835,

2. President’'s Memorandum of Pebruary
0. 1862, to the heads of exccutive depart-
ments and agencies entitled Prerenting
Conlicis of Interest on the Port of Advisers
:;:l Consultants to the Government, 27 FR

1

3.42 Op. AG. No. 6, January 31, 1982,

4. Memorandum of December 10, 1958, for
the Attorney General from the Office of
Legal Counsel re conflict of interest siat- -
utes, Hearings before Lhe Antitrust Subcom-
mittee (Subcommittee No. 8) of House Judi-
ciary Committee, $6th Cong.. 2d sess., ser.
17.p1. 2. p. 819.

$. Staff report of Antitrust Subcommitiee
(Subcommitiee No. 8) of House Judiciary
Committce, 85th Cong.. 2d sess., Federn!
Con/lxel af Interest Legislation (Comm.
Print 1958).

6. Report of the Association of the Bar of
the City of New York, Conflic! of Interest
and Federgl Service (Harvard Univ. Press
1960).

[28 FR 985. Feb. 1. 1963)
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A-1.13

T'ITLE 5=-=-GOVERNMENT ORGANIZATION AND EMPLOYEES

8 5itn. Records llnintuned on individualy
(a) Definitions

For purposes of this section

(1) the term “agency" means agency as de-
fined in section 5562(e) of this title;

(2) the term “individual” means a citizen of
the United States or an alien lawfully ad-
mitted for permanent residence;

(3) the term “maintain” includes maintain,
collect, use, or disseminate;

(4) the term “record'* means any item, col-
lection, or grouping of information about an
individual that is maintained by an agency,
including, but not limited to, his education, fi-
nancial transactions, medical history, and
criminal or employment history and that con-
tains his name, or the identifying number,

symbol, or other identifying particular as..
signed to the individual, such as a finger or.

voice print or a photograph:

(5) the term “system of records” means a
group of any records under the control of any
agency from which information is retrieved
by the name of the individual or by some
identifying number, symbol, or other identify-
ing particular assigned to the individual;

(6) the term “statistical record” means a
record in a system of records maintained for
statistical research or reporting purposes only
mdnotusedlnwholeorlnpartmmkmz
any determination about an identifiable indi-
vidual, except as provided by section 8 of title
13; and

(7) the term “routine use” means, with re-
spect to the disclosure of a record, the use of
such record for a purpose which is compatible
with the purpose for which it was collected.

(b) Conditions of disclosure

No agency shall disclose Any record which is
contained in a system of records by any means
of communication to any person, or to another
agency, except pursuant to a written request
by, or with the prior written consent of, the jn-
dividual to whom the record pertains, unless
disclosure of the record would be—

(1) to those officers and employees of the
agency which maintains the record who have
& need for the record in the performance of
their duties;

(2) required under section 552 of this title:

(3) for a routine use as defined in subsec-
tion (aX7) of this section and described under
Subsection (e X4)XD) of this section;

(4) to the Bureau of the Census for pur-
poses of planning or earrving out a-census or
survey or related activity pursuant to the pro-
visions of title 13:

(5) to a recipient who has provided the
agency with advance adequate written assur.
ance that the record will be used solely as a
statistical research or reporting record, and
the record is to be transferred in a form that
is not individually identifiable;

(6) to the National Archives of the United
States as 8 record which has sufficient his-
torical or other value to warrant its continued
preservation by the United States Govern-
ment, or for evaluation by the Administrator
of General Services or his designee to deter-
mine whether the record has such value;

(7) to another azzney or to an instrumental-
ity of any governmental Jjurisdiction within or
under the controi .f the United States for a
civil or criminal law enforcement activity if
the activity is authorized by law, and if the
head of the agency or instrumentality has
made a written request to the agency which
maintains the record specifying the particular
portion desired and the law enforcement ac-
tivity for which the record is sought;:

(B) to a person pursuant to s showing of
compelling circumstances affecting the
health or safety of an individual if upon such
disclosure notification is transmitted to the
last known address of such individual;

(9) to either House of Congress, or, to the
extent of matter within its Jurisdiction, any
committee or subcommittee thereof, any joint
committee of Congress or subcommittee of
any such joint committee;

(10) to the Comptroller General, or any of
his authorized representatives, in the course
of the performance of the dutiss of the'Ge
eral Accounting Office; .
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(11) pursuant to the order of a court of
competent jurisdiction: and
(12) to a consumer

reporting in ac-
cordance with section 3711(f) of title 31.

(¢) Accomnting of certain disclosures

records under its control shall—

(1) except for disclosures made under sub-
sections (bX1) or (bX2) of this section, keep
an accurate accounting of—

_ (A) the date, nature, and purpose of ench

disclosure of a record to any person or to

sanother agency made under subsection (b)

of this section; and

(B) the name and address of the person or
agency to whom the disclosure is made;

(2) retain the accounting made under pars-
graph (1) of this subsection for at lesst five
years or the life of the record, whichever is
longer, after the disclosure for which the ac-
counting is made;

(3) except for disclogsures made under sub-
section (OXT) of this section, make the ac-
counting made under paragraph (1) of this

_subsection available to the individual named

A-101302
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to request s review of such refusal, and not
later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date
on which the individual requests such review,
complete such review and make a final deter-
mination unless, for good cause shown, the
head of the agency extends such 30-day

(4) in sny disclosure, containing informs-
tion sbout which the individual has filed a
statement of disagreement, occurring after
the filing of the statement under paragraph
(3) of this subsection, clearly note any por-
tion of the record which is disputed and pro-
vide copies of the statement and, if the
agency deems it appropriate, copies of & con-
cise statement of the reasons of the agency
for not making the amendments requested, to
persons or other agencies to whom the disput-
ed record has been disclosed; and

(5) nothing in this section shall allow an in-

- dividusl] access to any information compiled

in reasonable anticipation of a civil action or
proceeding. .

(d) Access to records

Each agency that maintaing a system of rec-
ords shall—

(¢) Agency requirements
Each agency that maintains a system of ree-

e em— et —

(1) upon reguest by any individual to gain
access to hix record or to any information per-

Person’s presence;
(2) permit the individual to request amend-
ment of a record pertaining to himm and—

(A) not later than 10 days (excluding Sat-
urdays, Sundays, and legal public holidays)
after the date of receipt of such request, ac-
knowledge in writing such receipt: and

(B) promptly, either—

plete; or
(i1} inform the individual of its refusal
to amend the record in accordance with
his request, the reason for the refusal, the
established by the agency for

ords shall—

(1) maintain in its records only such infor-
mation about an individual as is relevant and
necessary to accomplish a purpose of the
agency required to be sccomplished by stat-
ute or by executive order of the President;

(2) collect information to the greatest
extent practicable directly from the subject
individual when the information may result
in adverse determinations about an individ-
ual's rights, benefits, and privileges under
PFederal programs;

(3) inform each individual whom {t asks to
supply information, on the form which it uses
to collect the information or on a separate
form that can be retained by the individual—

(A) the suthority (whether granted by
statute, or by executive order of the Presi-
dent) which authorizes the solicitation of
the information and whether disclosure of
such information is mandatory or volun-

tary;
(B) the principal purpose or purposes for
which the information is. intended to be

used;

(C) the routine uses which may be made
of the information, as published pursuant
to paragraph (4XD) of this subsection; and

(D) the effects on him, if any, of not pro-
viding all or any part of the requested infor-
mation;

(4) subject to the provisions of paragraph
(11) of thiz subsection, publish in the Federsl

Register upon estabiistiment or-Fewision «
| APP 1 PAGE 242
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notice of the existence and character of the
system of records, which notice shall in-
clude— :

(A) the name and location of the system:

(R) the categories of individuals on whom
records are maintained in the system;

(C) the categories of records maintained
in the sy=tem;

(D) each routine use of the records con-
tained in the system, including the catego-
ries of users and the purpose of such use;

(E) the policies and practices of the
agency regarding storage, retrievability,
access controls, retention, and disposal of
the records;

(F) the title and business address of the
agency official who is responsible for the
system of records; '

(3) the agency procedures whereby an in-
dividual can be notified at his request if the
system of records contains a record pertain-
ing to him;

(H) the agency procedures whereby an in-
dividual can be notified at his request how
he can gain access to any record pe
to him contained in the system of records,
and how he can contest its content; and

(I) the categories of sources of records in
the system;

(5) maintain all records which are used by
the agency in making any determination
about any individual with such accuracy, rel-
evance, timeliness, and completeness as is rea-
sonably necessary to assure fairness to the in-
dividual in the determination;

(6) prior to disseminating any record about
an individual to any person other than an
agency, unless the dissemination is made pur-
suant to subsection (bX2) of this section,
make reasonable efforts to assure that such
records are accurate, complete, timely, and
relevant for agency purposes;

(7) maintain no record describing how any
individual exercises rights guaranteed by the
First Amendment unless expressly authorized
by statute or by the individual about whom
the record is maintained or unless pertinent
to and within the scope of an authorized law
enforcement activity,

(8) make reasonable efforts to serve notice
on an individual when any record on such in-
dividual is made avallable to any person
under compulsory legal process when such
process becomes & matter of public record;

(9) establish rules of conduct for persons in-
volved in the design, development, operation,
or maintenance of any system of records, or
in maintaining any record, and instruct each
such person with respect to such rules and
the requirements of this section, including
any other rules and procedures adopted pur-
suant to this section and the penalties for
noncompliance;

(10) establish appropriste administrative,

technical, and physical safeguards to insure -

the security and confidentiality of records
and to protect against any anticipated thréats
or hazards to their security or integrity which
could result in substantial harm, embarrass-
ment, inconvenience, or unfairness to any in-
::gdual on whom informsation is maintained;

Ay -

(11) at least 30 days prior to publication of
information under paragraph (4)XD) of this
subsection, publish in the Federal Register
notice of any new use or intended use of the
information in the system, and provide an op-
portunity for interested persons to submit
written data, views, or arguments to the
agency.

(1) Agency rules

In order to carry out the provisions of this
section, each agency that maintains a system of
records shall promulgate rules, in accordance
with the requirements (including general
notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individ-
ual can be notified in response to his request
if any system of records named by the indi-
vidual contains a record pertaining to him;

(2) define reasonable times, places, and re-
quirements for identifying an individual who
requests his record or information pertaining
to him before the agency shall make the
ure:;ord or information available to the individ-

(3) establish procedures for the disclosure
to an individual upon his request of his record
or information pertaining to him, including
special procedure, if deemed necessary, for
the disclosure to an individual of medical rec-
ords, including psychological records pertain-
ing to him;

(4) establish procedures for reviewing a re-
quest from an individual eoncerning the
amendment of any record or information per-
taining to the individual, for making a deter-
mination on the request, for an appeal within
the agency of an initial adverse agency deter-
mination, and for whatever additional means
may be necessary for each individual to be
able to exercise fully his ri " ts under this sec-
tion; and

(5) establish fees to be charged, if any, to
any individual for making copies of his
record, excluding the cost of any search for
and review of the record.

The Office of the Federal Register shall annu-
ally compile and publish the rules promulgated
under this subsection and agency notices pub-
lished under subsection (eX4) of this section in -
a form available to the public at low cost. '

(g)X1) Civil remedies

Whenever any agency

(A) makes a determination under subsection
(dX3) of this section not to amend an individ-
ual’s record in accordance with his request, or
fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual re-
quest under subsection (dX1) of this section;

(C) fails to maintain any record concerning
any individual with such accuracy, relevance,
timeliness, and completeness as is necessary
to assure fairness in any determination relat-
ing to the qualifications, character, rights, or
opportunities of, or benefits to the individual
that may be made on the basis of such record,
and conseguently s determination is made
which is adverse to the individual; or
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(D) 1ails to comply with any other provision
of this section, or any rule promulgated
thereunder, in such a way as to have an ad-
verse effect on an individual,

the individual may bring a civil action against
the agency, and the district courts of the
United States shall have jurisdiction in the
matters under the provisions of this subsection.

(2XA) In any suit brought under the provi-
sions of subsection (g)1XA) of this section, the
court may order the agency to amend the indi-
vidual's record in accordance with his request
or in such other way as the court may direct. In
such & case the court ghall determine the
matter de novo.

(B) The court may agsess against the United
States reasonable attorney fees and other liti-
gation costs reasonably incurred in any ease
under this paragraph in which the complainant
has substantially prevailed,

(3XA) In any suit brought under the provi.
sions of subsection (gX1XB) of this section, the
court may enjoin the agency from withholding
the records and order the production to the
complainant of any agency records improperly
withheld from him. In such & case the court
ghall determine the matter de novo, and may
examine the contents of any agency records in
camera t0 determine whether the records or
any portion thereof may be withheld under any
of the exemptions set forth in subsection (k) of
this section, and the.burden is on the ageney to
sustain its action.

(B) The court may assess against the United
States reasonable attorney fees and other liti-
gation costs reasonably incurred in any case
under this paragraph in which the complainant
has substantially prevailed.

(4) In any suit brought under the provisions
of subsection (g)X1)XC) or (D) of this section in
which the court determines that the agency
acted im a manner which was intentional or
willfu .he United States shall be liable to the
individual in an amount equal to the sum of—

(A) actual damages sustained by the individ-
usal as a result of the refusal or failure, but in
no case shall a person entitled to recovery re-
ceive less than the sum of $1,000; and

(B) the costs of the action together with
reasonable attorney fees as determined by
the court.

(5) An action to enforce any liability created
under this section may be brought in the dis-
triet court of the United States in the district
in which the complainant resides, or has his
principal place of business, or in which the
agency records are situated, or in the District of
Columbia, without regard to the amount in con-
troversy, within two years from the date on
which the cause of action arises, except that
where an agency has materially and willfully
misrepresented any information required under
this section to be disclosed to an individual and
the information 80 misrepresented is material
to establishment of the liability of the agency
to the individual under this section, the action
may be brought at any time within two years
after discovery by the individual of the misrep-
resentation. Nothing in this section shall be
construed to authorize any civil action by

A-1.13.4
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reason of any injury sustained as the result of a
disclosure of a record prior to September 27,
1975.

(h) Rights of legal guardians

For the purposes of this section, the parent of
any minor, or the legal guardian of any individ-
ual who has been declared t0 be incompetent
due to physical or mental incapacity or age by a
court of competent jurisdiction, may act on
behalf of the individusl.

(iX1) Criminal penalties

Any officer or employee of an agency, who by
virtue of his employment or official position,
hes possession of, or access to, agency records
which contain individually identifiable informa-
tion the disclosure of which is prohibited by
this section or by rules or regulations estab-
lished thereunder, and who knowing that dis-
closure of the specific material is so prohibited,
willfully discloses the material in any manner
to any person. or agency not entitled to recejve
it, shall be guilty of s misdemeanor and fined
not more than $5,000.

(2) Any officer or employee of any agency
who willfully maintains a system of records
without meeting the notice requirements of
gubsection (eX4) of this section shall be guilty
:f 2 misdemeanor and fined not more than

5,000,

(3) Any person who knowingly and willfully
requests or obtains any record concerning an
individual from an agency under false pretenses
shall be guilty of 2 misdemeanor and fined not
more than $5,000. :

(j) General exemptions

The head of any agency may promulgate
rules, in accordance with the requirements (in-
cluding general notice) of sections 553(b)(1),
(2), and (3), (¢), and (e) of this title, to exempt
any system of records within the agency from
any part of this section except subsections (b),
(eX(1) and (2), (eX4)A) through (F), (eX6), (7),
(9), (10}, and (11), and (1) if the system of rec-
ords is—

(1) maintained by the Central Intelligence

Agency; or

(2) maintained vy an agency or component
thereof which performs as its principal func-
tion any activity pertaining to the enforce-

L4

ment of criminal laws, including police efforts

to prevent, control, or reduce crime or to ap-

prehend criminals, and the activities of pros- -

ecutors, courts, correctional,
pardon, or parole authorities, and which con-
gists of (A) information complled for the pur-
pose of identifying individual criminal offend-

probation,

ers and alleged offenders and consisting only -

of identifying data and notations of arrests,
the nature and disposition of criminal
charges, sentencing, confinement, release,
and parole and probation status; (B) informa-
tion compiled for the purpose of a criminal
investigation, including reports of informants
and investigators, and associated with an
identifiable individual; or (C) reports identifi-
able to an individual complled at any stage of
the process of enforcement of the criminal
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laws from arrest or indictment through re-
lease from supervision.

_At the time rules are adopted under this sub-

. gection, the agency shall include in the state-
ment required under section 553(¢) of this title,
the reasons why the system of records is to be
exempted from a provision of this section.

(k) Specific exemptions

The head of any agency may promulgate
" rules, in accordance with the regquirements (in-
cluding general notice) of sections 553(bX1),
(2), and (3), (¢), and (e) of this title, to exempt
., any system of records within the agency from
. subsections (eX3), (d), (eX1), (eX4XG), (H), and
. (I) and (f) of this section {f the system of rec-
n ords is—

(1) subject to the provisions of section
552(bX1) of this title;

(2) investigatory material compiled for law
enforcement purposes, other than material
within the scope of subsection (JX2) of this
section: Provided, however, ‘That if any indi-
vidual iz denied any right, privilege, or bene-
fit that he would otherwise be entitled by
Federal law, or for which he would otherwise
be eligible, as a result of the maintenance of
such material, such material shall be provided
to such individual, except to the extent that
the disclosure of such material would reveal
the identity of a source who furnished infor-
mation to the Government under an express
promise that the identity of the source would
be held in confidence, or, prior to the effec-
tive date of this section, under an implied
promise that the identity of the source would
be held in confidence;

(3) maintained in connection with providing
protective services to the President of the
United States or other individuals pursuant
to section 3056 of title 18:

(4) required by statute to be maintadned
and used solely as statistical records;

(5) investigatory material compﬂed solely
for the purpose of determining suitability, eli-
gibility, or qualifications for Federal civilian
employment, military service, Federal con-
tracts, or access to classified information, but
only to the extent that the disclosure of such
material would reveal the identity of a source
who furnished informstion to the Govern-
ment under an express promise that the iden-
tity of the source would be held in confi-
dence, or, prior to the effective date of this
section, under an implied promise that the
identity of the source would be held in confi-
dence;

(6) testing or examination material used
solely to determine individual qualifications
! for appointment or promotion in the Federal
service the disclogure of which would compro-
mise the objectivity or fairness of the testing
or examination process; or

(7) evaluation material used to determine
potentisl for promotion in the armed serviees,
but only to the extent that the disclosure of
such material would reveai the identity of a
source who furnished information to the Gov-
ernment under an express promise that the
identity of the source would be held in confi-

'
1
i

dence, or, prior to the effective date of this

A_1-1305

section, under an implied promise that the
:'dent.lty of the source would be held in confi-
ence.

At the time rules are adopted under this sub-
section, the agency shall include in the state-
ment required under section 553(c¢) of this title,
the reasons why the system of records is to be
exempted from a provision of this section.

(IX1) Archival records

Each agency record which is accepted by the
Administrator of General Services for storage,
processing, and servicing in accordance with
section 3103 of title 44 shall, for the purposes of
this section, be considered to be maintained by
the agency which deposited the record and
shall be subject to the provisions of this sec-
tion. The Administrator of General Services
shall not disclose the record except to the
sgency which maintains the record, or under
rules established by that agency which are not
inconsistent with the provisions of this section.

(2) Each agency record pertaining to an iden-
tifiable individual which was transferred to the

National Archives of the United States as a

record which has sufficient historical or other
value to warrant its continued preservation by
the United States Government, prior to the ef-
fective date of this section, shall, for the pur-
poses of this section, be considered to be main-

talned by the National Archives and shall not

be subject to the provisions of this section,

except that a statement generally describing
such records (modeled affer the requirements -

relating to records subject to subsections
(eX4)XA) through (G) of this section) shall be
published in the Federal Register. )

(3) Each agency record pertaining to an iden-
tiffable individual which is transferred to the
National Archives of the United States as &
record which has sufficient historical or other
value to warrant its continued preservation by
the United States Government, on or after the
effective date of this section, shall, for the pur-
poses of this gection, be considered to be main-

tained by the National Archives and shall be

exempt from the requirements of this section
except subsections (eX4XA) through (G) and
(eX9) of this section.

(m) Government contractors

(1) When an agency provides by a contract
for the operation by or on behalf of the agency
of a system of records to accomplish an agency
function, the agency shall, consistent with its
authority, cause the requirements of this sec-
tion to be applied to such system. For purposes
of subsection (i) of this section any such con-
tractor and any employee of such contractor, if
such contract is agreed to on or after the effec-
tive date of this section, shall be considered to
be an employee of an agency.

(2) A consumer reporting to which &
record is disclosed under section 3711(f) of title
31 shall not be considered a contractor for the
purposes of this section.

(n) Mailing lista

An individual’s name and address may not be
sold or rented by an agency unless such action

18 spectiically suthortsed RPB™- :“‘“ﬂ&%“% 5
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§ 5622

shall not be construed to require the withhold-
ing of names and addresses otherwise permitted
to be made public.

(0) Report on new sysiems

Each agency shall provide adequate advance
notice to Congress and the Office of Manage-
ment and Budget of any proposal to establish
or alter any system of records in order to
permit an evaluation of the probable or poten-
tial effect of such proposal on the privacy and
other personsal or property rights of individuals
or the disclosure of fnformation relating to
such individuals, and its effect on the preserva-
tion of the constitutional principles of federal-
ism and separation of powers.

(p) Annual report

The President shall annually submit to the
Speaker of the House of Representatives and
the President pro tempore of the Senate a

report—

(1) describing the actions of the Director of
the Office of Management and Budget pursu-
ant to section 6 of the Privacy Act of 1974
during the preceding year;

(2) deseribing the exercise of individual
rights of access and amendment under this
section during such year;

(3) identifying changes in or additions to
systems of records;

(4) containing such other information con-
cerning administration of this section as may
be necessary or useful to the Congress in re-
viewing the effectiveness of this section in
afzrry%ng out the purposes of the Privacy Act
of 1974.

(q) Effect of other laws

No agency shall rely on any exemption con-
tained in section 552 of this title to withhold
from an individual any record which is other-
wise accessible to such individual under the
provisions of chis section.

(Added Pub. L. 93-579, §3, Dec. 31, 1974, B8
Stat. 1897, and amended Pub. L. 94-183, § 2(2),
Dec. 31, 1975, 89 Stat. 1057; Pub. L. 97-365. § 2,
Oct. 25, 1982, 96 Stat. 1749; Pub. L. 97-375, title
II, §201(a), (b), Dec. 21, 1982, 96 Stat. 1821;
Pub, L. 97-452, § 2(ax1), Jan. 12, 1983, 96 Stat.
2478.)

REFERENCES IN TEXT

Yor effective date of this section, referred to in sub-
secs. (ha2), (5), (T), (IX2), (3), and (m), see Effective
Date note below,

For classification of the Privacy Act of 1974, re-
ferred to in subsec. (pX4), see Short Title note below.

Section 6 of the Privacy Act of 1974, referred to in
:\;?sec (pX1), is seciion 6 of Pub. L. 93-579, set out

ow.

CODIFICATION

Section 5528 of former Title 5, Executive Depart-
ments and Government Officers and Employees, was
transferred to section 2244 of Title 7, Agriculture.

AMEYRDMENTS

1983—Subsec. (bX12). Pub. L. 97-452 substituted
“saction 3711(f) of title 31" for “section 3(d) of the
;’:;l%r)l;l Claims Collection Act of 19066 (31  US.C.
(an”. ’
SBubsec. (mX2). Pub. L. 97-452 substituted ‘‘section
TTIID of title 31" for “section 3(d) of the Federal
Claims Collection Act of 1988 (31 U.B.C. 852(d))".
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1982—812 ubsec. (bX12). Pub. L. 97-365, § Za), added
par. (12),

Subsec. (eX4). Pub, L. 97-375, § 201(a), substituted
»ypon establishment or revision™ for “at least annual-
ly" after “Federal Register”.

Subsec. (m). Pub, L. §7-385, § 2(b), designatad exist-
ing provisions as par. (1) and added par. (2).

Subsec. (p). Pub. L. 97-375, § 201(b), substituted pro-
visions requiring the annual submission of & report by
the President to the Speaker of the House and Presi-
dent pro tempore of the Senate reiating to the Direc-
tor of the Office of Mansgement and Budget, individu-
al rights of sceess, changes or additions to systems of
records, and other neceasary or useful information, for
provisions which had directed the President to submit
to the Speaker of the House and the President of the
Senate, by June 30 of each calendar year, a consoli-
dated report, separately lsting for each Federal
agency the number of records contained in any system
of records which were exempted from the application
of this section under the provisions of subsections ()
and (k) of this section during the preceding calendar
year, and the reasons for the exemptions, and such
other information as indicate efforts to administer
fully this section.

1975—Subsec. (gX5). Pub. L. 94-183 substituted “to
September 27, 1975” for “to the effective date of this
section™.

ErrecTIvE DATE

Section 8 of Pub. L. 93-579 provided that. “The pro-
visions of this Act [enacting this section and provi-
glons set out as notes under this section] shall be ef-
fective on and after the date of enactment (Dec. 31,
19741, except that the amendments made by sections 3
and 4 [enacting this section and amending analysis
preceding sectioh 500 of this title] ghall become effec-
tive 270 'days following the day on which this Act is

DELEGATION OF FUNCTIONS

Functions of the Director of the Office of Manage-
ment and Budget under this section were delegated to
the Administrator for the Office of Information and
Regulatory Affairs by section 3 of Pub. L. 86-511, Dec.
11, 1980, 94 Stat. 2825, set out as & note under section
3503 ui .itlé ie, Public Printing and Documents,

SRorT TITLE

Section 1 of Pub. L. 93-579 provided: “That this Act
[enacting this section and provisions set out as notes
under this section] may be cited as the 'Privacy Act of
1974

CONGRESSIONAL FPINDINGE AND STATEMENT OF PURPOSE

Section 2 of Pub. L. 93-579 provided that:
_ *“(a) The Congress finds that—

“(1) the privacy of an individual is directly affect-
ed by the collection, maintenance, use, and dissemi-
nation of personal information by Federal agencies;

“(2) the increasing use of computers and sophisti-
cated information technology, while essential to the
efficient operations of the Government, has greatly
magnified the harm to individual privacy that ean
occur from any collection, maintenance, use, or dis-
semination of personal information;

«(3) the opportunities for an individual to secure
employment, insurance, and credit, and his right to
due process, and other legal protections are endan-
gered by the misuse of certain information systems;

*(4) the right to privacy is a personal and funda-
mental right protected by the Constitution of the
Dnited States; and

“(5) in order to protect the privacy of individuals
identified in informstion systems maintained by
Pederal agencies, it is necessary and proper for the
Congress to regulate the collection, maintenance,
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:le. and dissemination of information by such agen-
es.

*(b) The purpose of this Act [enacting this section
and provisions set out as notes under this section] is to
provide certain safeguards for an individual against an
invasion of personal! privacy by requiring Federal
agencies, except as otherwise provided by law, to—

*“(1) permit an individual to determine what rec-
ords pertaining to him are collected, maintained,
used, or disseminated by such agencies;

*42) permit an individual to prevent records per-
taining to him obtained by such sgencies for a par-
ticular purpose from being used or made available
for another purpose without his consent;

*(3) permit an individual to gain access to informa-
tion pertaining to him in Federal agency records, to
have & copy made of all or any portion thereof, and
to correct or amend such records;

*(4) colleet, maintain, use, or disseminate any
record of identifiable personal information in a
manner that assures that such action is for & neces-
sary and lawful purpose, that the information is cur-
rent and accurate for its intended use, and that ade-
quate safeguards are provided to prevent misuse of
such information;

“(5) permit exemptions from the requirements
with respect to records provided In this Act only in
those cases where there is an important public
policy need for such exemption as has been deter-
mined by specific statutory authority: and

“'(6) be subject to civil suit for any damages which
occur as & result of wiliful or intentional action
which violates any individual'’s rights under this
Act.”

Prvacy ProTECTION STUDY COMMIGEION

Section 5 of Pub. L. §3-579, as amended by Pub. L.
95-38, June 1, 1977, 91 Stat. 179, which established the
Privacy Protection Study Commission and provided
that the Commission study dats banks, automated
data processing programs and information systems of
governmental, regional and private organigations to
determine standards and procedures in force for pro-
tection of personal information, that the Commission
report to the Presi®~nt ord Qongress the extent to
which requirements and principles of section 552a of
title 5 should be applied to the information practices
of those organizations, and that it make other legisla-
tive recommendations to protect the privacy of indi-
viduals while meeting the legitimate informational
needs of government and society, ceased to exist on
September 30, 1977, pursuant to section 5(g) of Pub. L.
93-579.

GUIDELINES AND REGULATIONS FOR MAINTENANCE OF
PRIVACY AND PROTECTION OF RFrAnps OF INDIVIDUALS

Bection 6 of Pub. L. 93-579 provicd that:
“The Office of Management &.. 3udget shall—

“(1) develop guidelines and regulations for the use
of agencies in implementing the provisions of section
5528 of title §, United States Code, as added by rec-
tion 3 of this Act; and

**(2) provide continuing assistance to and oversight
of the implementation of the provisions of such sec-
tion by agencies.”

DIECLOSURE OF BoCIAL StrorrTy NUMBER

Section 7 of Pub. L. 83-579 provided that:

“(a)(1) It shall be unlawful for any Federal, State or
local government agency to deny to any individual any
right, benefit, or privilege provided by law bacause of
such individual’s refusal to disclose his social security
account number.

*(2) The provisions of paragraph (1) of this subsec-
tion ghall not apply with respect to—

“(A) any disclosure which is required by Federal
statute, or

“(B) the disclosure of a social security number to
any Federal, State, or Jocal agency maintaining a

system of records in existence and operating before

© January 1, 1975, if such disclosure was required

under statute or regulation adopted prior to such

date to verify the identity of an individual.

“(b) Any Federal, State, or local government agency
which requests an individual to disclose his social secy-
rity account number shall inform that individual
whether that diselosure is mandatory or voluntary, by
what statutory or other authority such number is so-
licited, and what uses will be made of it.”

AUTHORIZATION OF APPROFRIATIONS TO PRIVACY
ProTEcTiON STUDY COMMIBSION

Section # of Pub. L. 93-570, as amended by Pub. L.
94-394, Sept. 3, 1976, 90 Stat. 1198, suthorized appro-
priations for the period beginning July 1, 1875, and
ending on September 30, 1977.”

SBzcrion REFERMED TO IN OTHER SEeTIONS

This section is referred to in sections 552b, 3111,
7133 of this title; title 7 section 2204b; title 16 sections
410cc-35, 1536; title 20 section 1080; title 26 section
6103: title 31 sections 3701, 3711, 3718; title 38 section
3301; title 3P section 410; title 42 sections 433, 1306,
3525; title 44 sections 2006, 3501, 3504.
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- §552a. Records maintained on individuals

[See main edition for text of (a)]

(b) Conditions of disclosure

No agency shall disclose any record which is
contained in a system of records by any means
of communication to any person, or to another
agency, except pursuant to a written request
by, or with the prior written consent of, the in-
dividual to whom the record pertains, unless
disclosure of the record would be—

[See main edition for text of (1) to (57)

(6) to the National Archives and Records
Administration as a record which has suffi-
cient historical or other value to ’arrant its
continued preservation by the United States
Government, or for evaluation by the Archi-
vist of the United States or the designee of
the Archivist to determine whether the
record has such value;

[See main edition for text of (7 to (12); ) to
x)

(1) Archival records

(1) Each agency record which is accepted by
the Archivist of the United States for storage,
processing, and servicing in accordance with
section 3103 of title 44 shall, for the purposes of
considered to be maintained by
the agency which deposited the record and
shall be subject to the provisions of this sec-
tion. The Archivist of the United States shall
not disclose the record except to the agency
which maintains the record, or under rules es-
tablished by that agency which are not incon-
sistent with the provisions of this section.

{See main edition for text of (2) and (3) (m) to
(p]

(q) Effect of other laws

(1) No agency shall rely on any exemption
contained in section §52 of this title to with-
hold from an individual any record which is
otherwise accessible to such individual under
the provisions of this section.

(2) No agency shall rely on any exemption in
this section to withhold from an individual any
record which is otherwise accessible to such in-
dividual under the provisions of section 552 of
this title.

' (As amended Pub. L. 98-477, §2(c), Oct. 15,

1984, 98 Stat.
§ 107(g), Oct. 19,

2211; Pub, L. 98-487, title L,
1984, 98 Stat. 2202.)

AMENDMENTE

1984 —Subsec. (bX6). Pub. L. 98-497, § 107(gX 1), sub-
stituted “National Archives and Records Administra-
tion" for “National Archives of the United States”,
and “Archijvist of the United States or the designee of
the Archivist” for « administrator of General Services
or his designee’".

Subsec. (I(1), Pub. L. 08-497, § 107(gX2), substituted
«Archivist of the United States” for “Administrator of
General Services” in two places.

Subsec. (g). Pub. L. 98-477 designated existing provi-
sions as par. (1), and added par. (2).

ErrecTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-497 effective Apr. 1, 1885,
see section 301 of Pub. L. p8-497, set out as a note
under section 2102 of Title 44, Public Printing and
Documents.

SrcTioN REFERRED TO IN QTHER SECTIONS

This section is referred to in sections 552b, 3111,
7133 of this title; title 7 section 2204b; title 16 sections
410cc-35, 1636; title 20 section 1080; title 5 sectinns
6103, 7852; title 31 sections 3701, 3711, 3718; title 38
section 3301; title 39 section 410; title 42 sections 402,
405, 1306, 3525; title 44 sections 2006, 3501, 3504; title
46 sections 7702, 9303.
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$552. Public information; agency rules, opinions,
orders, records, and proceedings

(a) Each agency shall make available to the
public information as follows:

(1) Each agency shall separately state and
currently publish in the Federal Register for
the guidance of the public—

(A) descriptions of its central and field orga-
pization and the established places at which,
the employees (and in the case of & uni-
formed service, the members) from whom,
and the methods whereby, the public may
obtain information, make submittals or re-
quests, or obtain decisions;

(B) statements of the general course and
method by which its functions are channeled
and determined, including the nature and re-
quirements of all formal and informal proce-
dures available;

(C) rules of procedure, descriptions of forms
available or the places at which forms may be
obtained, and instructions as to the scope and
:Jont.ents of all papers, reports, or examina-

Ons; :

(D) substantive rules of general applicabil-
ity adopted as authorized by law, and state-
ments of general policy or interpretations of
general applicability formulated and adopted
by the agency: and

(E) each amendment, revision, or repeal of
the foregoing.

Except to the extent that a person has actual
and timely notice of the terms thereof, a person
may not in any manner be required to resort to,
or be adversely affected by, 8 matter required
to be published in the Federal Register and not
so published. For the purpose of this pars-
graph, matter reasonably available to the class
of persons affected thereby is deemed pub-
lished in the Federal Regisier when incorporat-
ed by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency. in accordance with pub-
lished rules, shall make available for public in-
spection and copying—

(A) final opinions, including concurring and
dizsenting opinions, as well as orders, made in
the adjudication of cases;

(B) those statements of policy and interpre-
tations which have been adopted by the
sgency and are not published in the Federal
Register; and

(C) administrative staff manuals and
instructions to staff that affect s member.
the public;

unless the materials are promptly published
and copies offered for sale. To the extent re-
quired to prevent a clearly unwarranted inva-
sion of personal privecy. an agency may delete

t fdentifying details when jt makes available or

publishes an opinion, statement of policy, inter-
pretation, or staff manual or instruction. How-
ever, in each case the justification for the dele-
tion shall be explained fully in writing. Each
agency shall also maintain and make available
for public inspection and copying current in-
dexes providing identifying information for the

public as to any matter issued, adopted, or pro-
mulgated after July 4, 1967, and required by
this paragraph to be made available or pub-
lished. Each agency shall promptly publish,
quarterly or more frequently, and distribute
(by sale or otherwise) copies of each index or
supplements thereto unless it determines by
order published in the Federal Register that
the publication would be unnecessary and im-
practicable, iIn which case the agency shall
nonetheless provide copies of such index on re-
quest at a cost not to exceed the direct cost of
duplication. A final order, opinion, statement of
policy, interpretation, or staff manual or in-
struction that affects a member of the public
may be relied on, used, or cited as precedent by
?m ngicfancy against a party other than an agency
y e
(i) it has been indexed and either made
available or published as provided by this
paragraph; or !
(i) the party has actual and timely notice
of the terms thereof.

(3) Except with respect to the records made
available under paragraphs (1) and (2) of this
subsection, each agency, upon any request for
records which (A) reasonably describes such
records and (B) is made in accordance with pub-
lished rules stating the time, place, fees (If
any), and procedures to be followed, shall make
the records promptly available to any person.

(4)(A) In order to carry out the provisions of
this section, each agency shall promulgate reg-
ulations, pursuant to notice and receipt of
public comment, specifying & uniform schedule
of fees mpplicable to all constituent units of
such agency. Such fees shall be limited to rea-
sonable standard charges for document search
and duplication and provide for recovery of
only the direct costs of such search and dupli-
cation. Documents shall be furnished without
charge or at a reduced charge where the agency
determines that waiver or reduction of the fee
is in the public interest because furnishing the
information can be considered as primarily
benefiting the general public.

(B) On complaint, the district court of the
United States in the district in which the com-
plainant resides, or has his principal place of
business, or in which the agency records are sit-
uated, or in the District of Columbia, has juris-
diction to enjoin the agency from withholding
agency records and to order the production of
any agency records improperly withheld from
the complainant. In such a-case the court shall
determine the matter de novo, and may exam-
ine the contents of such agency records in
camers to determine whether such records or
any part thereof shall be withheld under any of
the exemptions set forth in subsection (b) of
this section, and the burden is on the agency to
sustain its action.
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(C) Notwithstanding any other provigion of

" law, the defendant shall serve an answer or oth-
erwise plead to any complaint made under this
subsection within thirty days after service upon
. the defendant of the pleading in which such

complaint is made, unless the court otherwise
directs for good cause shown.

est-prasticable-date-and-expedited-im-every-wey.
(E) The court may assess against the United

- States reasonable attorney fees and other lti-

gation cosis reasonably incurred in any case

' under this section in which the complainant

has substantially prevailed.

(F) Whenever the court orders the produc-
tion of any agency records Improperly withheld
from the complainant and assesses against the
United States reasonable at.t.omey fees and
other litigation costs, and the court additional-
ly issues a written finding that the cireum-
stances surrounding the withholding raise ques-
tions whether agency personnel acted arbitrar.
ily or capriciously with respect to the withhold-
ing, the Special Counsel shall promptly initiate
a proceeding to determine whether disciplinary
action is warranted against the officer or em-
ployee who was primarily responsible for the
withholding. The Special Counsel, after investi-
gation and consideration of the evidence sub-

. mitted, shall submit his findings and recom-
; mendations to the administrative authority of

the agency concerned and shall send copies of

- the findings and recommendations to the offi-

cer or employee or his representative. The ad-

_ ministrative authority shall take the corrective

action that the Special Counsel recommends.
(G) In the event of noncompliance with the

order of the court, the district court may

punish for contempt the responsible employee,

. and in the ease of a uniformed service, the re-
- gponsible member,

(5) Each agency having more than one

. member shall maintain and make available for

public inspection a record of the final votes of

" each member in every agency proceeding.

- (6XA) Each agency, upon any request for

: records made under paragraph (1), ¢(2), or (3) of

this gubsection, shall—

(i) determine within ten days (excepting
Saturdays, Sundays, and legal public holi-
days) after the receipt of any such request
whether to comply with such request and
shall immediately notify the person making
such request of such determination and the
reasons therefor, and of the right of such
person to appeal to the head of the agency
any adverse determination; and

(ii) make 8 determination with respect to
any appeal within twenty days (excepting
Saturdays, Sundays, and legal public holi-
days) after the receipt of such appeal. If on
appeal the denial of the request for records is
in whole or in part upheld, the agency shall
notify the person making such request of the
provisions for judicial review of that determi.
nation under paragraph (4) of this subsection.

C—— e = - —— —— - Ve -
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(B) In unusual circumstances as specified in
this subparagraph, the time limits preseribed in
either clause (i) or clause (ii) of subparagraph

(A) may be extended by written notice to the

person making such request setting forth the
reasons for such extension and the date on
which a determination is expected to be dis-
patched. No such notice shall specify a date
that would result in an extension for more than
ten working days. As used in this subparagraph,
“unusual circumstances” means, but only to the
extent reasonably necessary to the proper proc-
essing of the particular request—

(i) the need to search for and collect the re-
quested records from field facilities or other
establishments that are separate from the
office processing the request;

(if) the need to search for, collect, and ap-
propriately examine a voluminous amount of
separate and distinet records which are de-
manded in a single request; or

(iif) the need for consultation, which zhall
be conducted with all practicable speed, with
another agency having a substantial interest
in the determination of the request or among
two or more components of the agency
having substantial subject-matter interest
therein.

(C) Any person making & request to any
agency for records under paragraph (1), (2), or
(3) of this subsection shall be deemed to have
exhausted his administrative remedies with re-
spect to such request if the agency fails to
comply with the applicable -time limit provi-
sions of this paragraph. If the Government can
show exceptional circumstances exist and that
the agency is exercising due diligence in re-
sponding to the request, the court may retain
jurisdiction and allow the agency additional
time to complete its review of the records. Upon
any determination by an age y to comply with -
a request for records, the recurds shall be made
promptly avallable to such person making such
request. Any notification of denial of any re-
quest for records under this subsection shall set
forth the names and titles or positions of each
person responsible for the denial of such re-
quest.

(b) This section does not apply to matters
that are—

(1XA) specifically authorized under criteria
established by an Executive order to be kept
secret in the interest of national defense or
foreign policy and (B) are in fact properly
classified pursuant to such Executive order;

(2) related solely to the internal personnel
rules and practices of an agency,

(3) specifically exempted from disclosure by
statute (other than section 552b of this title),
provided that such statute (A) requires that

the matters be withheld from the public in

such & manner as to leave no discretion on
the issue, or (B) establishes particular criteria
for withholding or refers to particular types
of matters to be withheld;

(4) trade secrets and commercial or finan-
cial information obtained from & person and
privileged or confidential;

(5) inter-agency or intra-agency memoran-
dums or letters which would not be available
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by law to a party other than an agency in litl-
gation with the agency;
\ (6) personnel and medical files and similar
+ files the disclosure of which would constitute
- & clearly unwarranted invasfon of personal

privacy;

(7) investigatory records compliled for law
enforcement purposes, but only to the extent
that the production of such records would (A)
interfere with enforcement proceedings, (B)
deprive a person of a right to a fair trial or an
impartial adjudication, (C) constitute an un-

warranted invasion of personal privacy, (D).

disclose the identity of a confidential source
and, in the case of a record compiled by &
eriminal law enforcement authority in the
course of a criminal investigation, or by an
agency conducting a8 lawful national security
intelligence investigation, confidential infor-
mation furnished only by the confidential
source, (E) disclose investigative techniques
and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) contained in or related to examination,
operating, or condition reports prepared by,
on behalf of, or for the use of an agency re-
sponsible for the regulation or supervision of
financial institutions; or

(9) geological and geophysical information
and data, including maps, concerning wells.

Any reasonably segregable portion of a record
shall be provided to any person requesting such
record after deletion of the portions which are
exempt under this subsection.

(¢) This section does not authorize withhold-
ing of information or limit the availability of
records to the public, except as specifically
stated in this section. This section is not au-
thority to withhold information from Congress.

(d) On or before M-vch 1 of each calendar
year, each agency shi. submit a report cover-
ing the preceding calendar year to the Speaker
of the House of Representatives and President
of the Senate for referral to the apptropriate
committees of the Congress. The report shall
include—

(1) the number of determinations made by
such agency not to comply with requests for
records made to such agency under subsec-
tion (a) and the reasons for each such deter-
mination;

(2) the number of appeals made by persons
under subsection (a)(6), the result of such ap-
peals, and the reason for the action upon
each appeal that results in a denial of infor-
mation;

(3) the names and titles or positions of each
person responsible for the denial of records
requested under this section, and the number
of instances of participation for each;

(4) the results of each proceeding conducted
pursuant to subsection (a}4XF), including a
report of the disciplinary action taken against
the officer or employee who was primarily re-
sponsible for improperly withholding records
or an explanation of why disciplinary action
was not taken;

(5) a copy of every rule made by such
agency regarding this section;

(6) a copy of the fee achedule and the total

' amount of fees coliected by the agency for
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mnaklng records available under this section;
an

(D) such other information as indicates ef-
forts to administer fully this section.

The Attorney General shall submit an annual
report on or before March 1 of each calendar
year which shall include for the prior calendar
year a listing of the number of cases arising
under this section, the exemption involved in
each case, the disposition of such case, and the
cost, fees, and penalties assessed under subsec-
tions (aX4XE), (), and (G). S8uch report shall
also include a description of the efforts under-
taken by the Department of Justice to encour-
age agency complianee with this section.

(e) For purposes of this section, the term
“ggency” as defined in section 551(1) of this
title includes any executive department, mili-
tary department, Government corporation,
Government controlled corporation, or other
establishment in the executive branch of the
Government (including the Executive Office of
the President), or any independent regulatory
agency.

(Pub, L. 89-554, Sept. 6, 1966, 80 Stat. 383; Pub.
L. 90-23, § 1, June 5, 1967, 81 Stat. 54; Pub. L.
93-502, §§ 1-3, Nov. 21, 1974, 88 Stat. 1561-1564;
Pub. L. 94-409, § 5(b), Sept. 13, 1976, 80 Stat.
1247, Pub. L. 95-454, title IX, § 906(aX10), Oct.
13, 1978, 92 Stat. 1225.)

HISTORICAL AND REVIEION NOTRE

1968 Act
Revised Statutes and
Derivation U.S. Code Statutes af Larpe
FE—— § UE.C. 1002. June 11, 1946, ch. 324, §3,
60 Stat. I38.

In subeection (bX3), the words “formulated and” are
omitted as surplusage, In the last sentence of subsec-
tion (b), the words “in any manner” are omitted as
surplusage since the prohibition is all inclusive.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

1867 Act

Section 1 [of Pub. L. 90-23) amends scction 8§52 of
title 5, United States Code, to reflect Public law
89-4817.

In subsection (a)(1XA), the words “employees (and
n the case of a uniformed service, the member)” are
substituted for “officer” to retain the coverage of
Public Law 89-487 and to conform to the definitions in
5 U.S.C. 2101, 2104, and 2105. -

In the Iast sentence of subsection (a)X2), the words
“A final order * * * may be relied on * * * only if"”" are
gubstituted for “No final order * * * may be relied
upon * * * unless™; and the words “a party other than
an agency” and “the party” are substituted for “a pri-
vate party” and “the private party”, respectively, on
authority of the definition of “private party” in 5 App. -
UL.C. 1002(2).

In subsection (aX3), the words “the responsible em-
ployee, and in the case of » uniformed service, the re-
sponsible member” are substituted for “the responsi-
ble officers” to retain the coverage of Public law
89-487 and to conform to the definitions in 5 UB.C.
2101, 2104, and 2105.

In subsection (aX4), the words “shall maintain and
make available for public inspection a reco
S " APP 1
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stituted for “shall keep a record * * * gnd that recotd
shall be avallable for public inspection”.

In subsection (bX5) and (7), the words “s party
other than an sgency” are substituted for *‘a private
party” on suthority of the definition of- “private
party” in § App. US.C. 1002(g).

mmm(c).mm'mmmm
authorize” and “This section is not suthority” are sub-
stituted for “Nothing in this section authorizes” and

this

$ App. US.C. 1002(g), defining
mean & party other than an agency,
mewurds"pnrtyothert.hmm.mcy’
ed for the words “private party” wherever they appear
in revised 5 U.B.C. §52.

5 App. U.8.C. 1002(h), preacribing the effective date,
homltuduw.mteﬂmuwhpm
scribed by section 4 of this bill.

CODIFICATION

Section 552 of former Title §, Executive Depart-
ments and Government Officers and Employees, Was
transferred to section 2243 of Title 7, Agriculture.

AMENDMENTS

1976—Subwec. (ANAXF). Pub. L. 85-454 substituted
references to the Special Counse) for references to the
Civil Service Comminsion wherever appearing therein
undreterenutohlsﬂndlnn!orretmtomﬂnd-

ings.

1976—Subeec. (bX3). Pub. L. 94409 added provision
excluding section 552b of this title from applicability
of exemption from disclosure and provision setting
forth conditions for statute specifically exempting dis-

closure.

1974 —Subsec, (aX2). Pub. L. 93-502, § 1(»), substitut-
"ed provisions relating to maintenance and availability
of current indexes, for provisions relating to mainte-
nance and avallability of a current index, and sdded
provisions relating to publication and distribution of
copies of indexes or supplements thereto.

Subsec. (aX3). Pub. L. 93-502, § 1(bX1), substituted
provisions requiring requests to reasonably describe
records for provisions requiring requests, for identifi-
able records, and struck out provisions setting forth
procedures to enjoin agencies from withholding the
requested records and ordering their production.
Subsec. (aX4). Pub. L 93-502, § 1(bX2), added par.
(4). Former par. (4) (5.

Subsec. (aX5). Pub. L. 93-502, § L(bX2), redesignated
former par. (4) as (5). ’

Subsec. (aX6). Pub. L. 93-502, § 1(c), added par. (8).

Bubsec. (bX1), Pub. L. 93-502, § 2(s), designated ex-
isting provisions as cl. (A), and, as s0 designated, sub-
stituted “authorized under criteria established by an”
for “required by", and added cl. (B).

Subaec. (bX7). Pub, L. 93-502, § Ab), substituted pro-
visions relating to exemption for investigatory records
compiled for Iaw enforcement purposes, for provisions
relating to exemption for investigatory files compiled

Subsec. (b),

for law enforcement pUrposes.

foll. par. (9). Pub. L. 93-502, § 2(c), added
provision relating to avallability of segregable portion
of records.

Subsecs. (d), (e). Pub. L. 93-502, § 3, added subsecs.
(d) and (e).

1067—Subsec. (a), Pub. L. 90-23 substituted the in-
troductory statement requiring every agency to make
svailable to the public certain information for former
introductory provision excepting from disclosure (1)
any function of the United States ’
the public interest or (2) any
nal management of an AEENCY,
(1) and (2) of this section.

Subsec. (aX1). Pub. L. 90-23 incorporated provisions
of: former subsec. (bX1) in (A), inserting requirement
ofpuhlhuondmotnﬁhenummumw-

mation and provision for public

and deleting puhblication

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

by the agency of final authority; former subsec. (bX2),
introductory part, in (B); former Rubsec, (bX2), con-
cluding part, in (C), inserting publication requirement
!urrulelofpmeedmunddm'lma!ormwm-
nbleorthepmnwhlchlormmheomm
former subsec. (bX3), introductory part, in (D), insert-
ing requirement of general applicabllity of substantive
rales and in added clause (E), substitut-

mymntwrorﬂombemgadmlyn!ectedbymy .
matter required to be published in the Pederal Regis-

ter but not so published for former subsec. (bX3), con- -

cluding part, excepting from publication rules ad-
dressed to and served upon named persons
ance with laws and final sentence reading
mnotberequﬂdtomoﬂtoomlnﬂonorpmee-
dure not so publizh " and sdded provision deeming
matter, which is reasonably available, as published in
'memmwrwhmmchmtmhmwmnted
byuxmmmmmmmmmmemm
of its Director.

Subsec. (aX2). Pub. L. $0-23 incorporated
of former subsec. (c), provided for public copying of
records, ¢liminated requirement of agency pu
of final opinions or orders and authority
andwlt.hholdincofomnlommdordeﬂmulred!or
good cause to be held confidential and not cited as

ta, Iatter provision now superaeded by subsec.
(b) of this section, designated existing subsec. (c) a5
clause (A), including therein provision for avallability
of concurring and dissenting opinions, added provi-
sions for availability of policy statements and interpre-
tations in clause (B) and staf{ manuals and instruc-

tions in clause (C),
!mmreeordstoproﬁectpemnﬂpﬂncywlmwﬂm
justification therefor, and provision for indexing and
prohibition of use of records not indexed against any
private party without actual and timely notice of the
terms thereof.

Subsec. (aX3). Pub. L. 90-23 incorporated provisions
of former subsec. (d) and substituted provisions requir-
ing identifiable agency records to be made available to
any person upon request and compliance with rules as
to time, piace, wud procedure for inspection, and pay-
ment of fees and provisions for federal district court
proceedings de novo for enforcement by contempt of
noncompliance with court’s orders with the burden on -
the agency and docket precedence for such proceed-
ings for former provisions requiring matters of official
record to be made available to persons properly and di-
rectly concerned except {nformation held confidential
for good cause shown, the iatter provision :
by subsec. (b) of this section.

Subsec. (a)X4). Pub. L. 90-23 added par. (4).

Subsec. (b). Pub. L. $0-23 added subsec. (b) which su-
perseded provisions excepting from disclosure any
function of the UUnited States requiring secrecy in the
public interest or any matter relating to internal man-
agement of An agency, formerly contained in former
au® sec. (a), finsl opinjons or orders required for good
cause to be held confidential and not cited as prece-
dents, formerly contained in subsec. (c), and Informa-
tion held eonfidential for good cause found, contained
in former subsec. (d) of this section.

Subeec. (¢). Pub. L. 90-23 added subsec. (¢).

Evrrzerive DATE OF 1078 AMENDMENT

Amendment by Pub, L. 85-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L 95-454, set out
as an Effective Date of 1978 Amendment note under
section 1101 of this title.

EyrrcTive DATE OF 1976 AMENDMENT

Amendment by Pub. L 94-400 effective 180 days
after Sept. 13, lﬂs.uemcdmb.hm.m
wtumﬂluuvemmmmmuzbd
this title.
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TITLE $—~GOVERNMENT ORGANIZATION AND EMPLOYEES

ErrzcTive Datx or 1974 AuewpamwT

Section 4 of Pub. L. 93-502 provided that; “The
amendments made by this Act {amending this section)
shall take effect on the ninetieth day after

beginning
- the date of enactment of this Act [Nov. 21, 1074)."

Errzcrive DATE or 1967 Am-l;'r
Section 4 of Pub. L. 0-23 provided that: “This Act

. (xmending this section] shall be effective July 4. 1967, .

or on the date of ensctment [(June 5, 19671, whichever
is later.”

88orT TR f
This section is popularly known as the Freedom of '

" Information Act.

- which related to

i

ExmcvrivE Oapen No. 12174

Ex. Ord. No. 12174, Nov. 30, 1970, 44 F.R. 69609, :
Federal paperwork, was
revoked by Ex. Ord. No. 12291, Feb. 17, 1081, 46 F.R. :
13183, set out as & note under section 601 of this title. '

CRross REFERENCES !

Federal Register Act, aee section 1502 et seq. of Title |
44, Public Printing and Documents.

Eection applicable to functions exercised under In-
ternational Whesat Agreement Act of 1949, see section
1642 of Title 7, Agriculture.

ScTION REFERRED TO In OTHER SECTIONS

This section is referred to in sections 551, 552a, 552b,
1208, 7133 of this title; title 2 sections 472, 501, 502;
title 7 section 1642; title 15 sections 18a, §7b-2, 78m,

. 18w, TBx, T8gey, 719d, 773, 796, 1314, 1418, 2055, 2217, .

2613, 3364, 3705, title 16 sections 1100b-5, 1402; title 20

sections 2836, 2837; title 21 sections 360d, 360j, 379, -

830; title 22 gection 3902; title 25 section 1951: title 26
section 6110; title 30 section 1604; title 31 sections 716,
5319; title 33 sections 524, 941, 1513; title 35 sections
202, 209; title 39 section 410; title 42 sections 242k,
300v-2, 1306, 2167, 2168, 2906d, 3527, 4332, 5916, 5819,
6272-6274, 6346, 7135, 8103, B717, 9122, 9208; title 44
sections 2201, 2204, 2206; title 45 section 546; title 46
sections 93, 1463; title 49 sections 10310, 10706, 11164,
11348; title 49 App. sections 1357, 1805, 1806, 1905; title
50 App. sections 463, 2158, 2158a, 2159, 2406, 2411,

)
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A-1.14.6
TITLE 5——GOVERNMENT ORGANIZATION AND EMPLOYEES

#8552, Public information; agency rules, opinions,
v orders, records, and proceedings ‘

' (a) Each sagency shall make available to the
public information as follows:

[See main edition for text of (1) to ()]

(4) LSee main edition for text of (A) to (O)]
(D) Repealed. Pub. L. 98-620, title 1V,
§ 402(2), Nov. B, 1984, 98 Stat. 3357.]

(See main edition for text of (E) to (G), (5) and
(6); (b) to (e))

(As amended Pub. L. 98-820, title IV, § 402(2),

AMENDMENTS

1984—8Bubsec. (aX4XD). Pub. L. 98-620 repealed
subpar. (D) which provided for precedence on the
docket and expeditious disposition of district court
proceedings authorized by subsec. (a),

. Errrcrivi DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to
cases pending on Nov. 8, 1984, see section 403 of Pub.
L. 98-620, set out us an Effective Date note under sec-
tion 1657 of Title 28, Judiciary and Judicial Procedure.

SzcTioN REFERRED TO IN OTHER SECTIONS

*This section is referred to in sections 551, 552a, 552b,
1206, 7133 of this title; title 2 sections 472, 501, 502;
title 7 sectio~s 608d, 1642; title 10 section 2304; title 15
sections 18s, 37b-2, 78m. 78w, 78x, 78ggg. 633, 719d,
773, 796, 1314, 13354, 1418, 2020, 2032, 2055, 2217, 2613,
3364, 3705, 4019, 4104, 4107, 4305; title 16 section 1402;
title 19 sections 1431, 2415; title 20 sections 2836, 2837;
title 21 sections 360d, 360, 879, 830; title 22 sections
22002, 3902, 4415, 4604, 4607; title 26 section 1951; title
26 sections 6110, 7611; title 28 section 1657; title 30 sec-
tion 1604; title 31 sections 716, 5319; title 33 sections
824, 841, 1513; title 35 sections 202, 209; title 39 section
410: title 41 section 253; title 42 gections 242k, 300v-2,
405, 1306, 1320c-9, 2167, 2168, 2006d, 3527, 4332, 5016,
5019, 6272-6274, 6346, 7135, 8103, 8717, 9122, 9208,
10704; title 44 sections 2201, 2204, 2206; title 45 section
546 title 46 sections 4309, 7702, 9303; title 46 App. s€C-
tions 93, 1705; title 49 sections 10310, 10706, 11164,
11346; title 49 App. sections 13567. 1805, 1806, 1905,
2611, 3608; title 5O section 431; title 50 App. sections
483, 2158, 2158a, 2159, 2406, 2411.

T —
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A-1.15

TITLE 5-=-GOVEPNMENT ORGANIZATION AND FMPLOYEES _ § 7325

§7224. Influencing elections; taking part in politicnl
campaigns; prohibitions; exceptions
(a) An employee in an Executive agency or an
individual employed by the government of the
District of Columbia may hot—

(1) use his official authority or influence
for the purpose of interfering with or affect.
ing the result of an election; or

(2) take an active part in political mansge-
ment or in political campaigns.

For the purpose of this subsection, the phrage
“an active part in politics] management or in
political campaigns” means those acts of politi-
cal management or political campaigning which
were prohibited on the part of employees in the
competitive service before July 19, 1940, by de-
terminations of the Civil Service Commission
under the rules prescribed by the President.

(b) An employee or individual to whom sub-
section (a) of this section applies retains the
right to vote as he chooses and to express his
opinion on political subjects and candidates,

(c) Subsection (a) of this section does not
8pply to an individual employed by an educa-
tional or research institution, establishment,
agency, or system which is supported in whole
or in part by the District of Columbia or by a
recognized religious, philanthrepic, or cultural
organization.

(d) Subsection (aX2) of this section does not
apply to—

(1) an employee paid from the appropri-
ation for the office of the President;

(2) the head or the assistant head of an Ex-
ecutive department or military department;

™) an employee appointed by the President,
by ‘and with the advice and consent of the

. Senate, who determines policies to be pursued
by the United States in its relations with for-
€ign powers or in the nationwide administra-
tion of Federal laws;

(4) the Mayor of the District of Columbia,
the members of the Council of the Distriet of
Columbia, or the Chairman of the Council of
the District of Columbia, as established by
the District of Columbia Self-Government
and Governmental Reorganization Act; or

(5) the Recorder of Deeds of the District of
Columbia.

(Pub. L. 89-554, Bept. 6, 1966, 80 Stat. 525; Pub,
L. 93-268, § 4(2), Apr. 17, 1974, 88 Stat. 87.)

HisTORICAL AND REVISioN Notes
Revizsed Statutes and
Derivation U.8. Code Statutes ai Large

] 5 UB.C. 11810) (18t | Aug. 2, 1938, ch. 410, § Ka)

2 sentences), (1st 2 sentences), 53 Btat,
1148.

Mar. 27, 1942, eh. 199,
§ 701, 56 Stat. 18]1.

S UB.C. 118k-3 (15t | July 19, 1940, e¢h. 840, §4

(s)

33 words), “Sec. 14 (1st 33 wondsy)”,
54 Stat. 771,

5 UB.C. 118 (less July 19, 1040, ch. 640, 4

applicability to § “Sec. 156 (less applicabll-

US.C. 118k). fty to §12 of the Act of

Aug, 2, 1939; sdded July
19, 1940, ¢ch. 640, § 4, 54
Stat. 767)", 54 Sust. 771.
(B)rererinaaer.| § TUB,C. 118K0) (30 Aug. 2, 1939, ch. 410, § 9(n)
sentence). (3d sentence), 53 Stat.

1148,
July 19, 1940, ch. 640, § 2,

54 Biat, 767,
[{3] $ U.5.C. 118k-1 (Jeas | Oct. 24, 1942, ch, 020, “Sec.
applicability to 5 21 (less applicability to
U.5.C. 118k). §12 of the Act of Aug. 2,
1939; added July 19, 1940,
ch. 640, § 4, 54 Stat. 767)"

56 Btnt, 0B6.
[ ) M 5 US.C. 118i(n) (4th Aug. 2, 1939, ch. 410, § a)
sentence). (4th sentence), 53 Stat.

1148.

5 UB.C. 118k-3 (less | July 19, 1940, ch. 840, § 4
1st 33 words). “Bec. 14 (ess 15t 33

words)”, 54 Stat. 771.

In subsection (a), the words “July 19, 1640" are sub-
stituted for “at the time this section takes effect™. The
amendment made by the Act of Mar. 27, 1842, is omit-
ted because it expired Mar. 31, 1947, under section
1501 of that Act, as added June 29, 1946, ch. 526, § 1,
60 Btat, 345; 50A U.S.C. 645.

In subseetion (c), the reference in the Act of Oct. 24,
1942, to section 2 of the Act of AUg. 2, 1939, is omitted
as that section wes repealed by the Act of June 25,
1948, ch. 645, § 21, 62 Stat. 867, and is now covered by
section 595 of title 18,

In subsection (d), the exception for the President
and Vice-President of the United States is omitted as
unnecessary, as they are not “employees” under the
definition in section 2105. In subsection (dX2). the
words “‘or military departments” are inserted to pre-
serve the application of the source law. Before enact-
meai of the Nationa) Security Act Amendments of
1948 (G3 Stat. 578), the Department of the Army, the
Dep.. ment of the Navy, and the Department of the

Force were Executive departments. The National
8ecurity Act Amendments of 1049 established the De-
partment of Defense as an Executive Department in-
cluding the Depar vent of the Army, the Department
of the Navy, and ..e Department of the Air Force as
military departments, not as Executive departments.
However, the source law for this subsection, which was
in effect in 1949, remained applicable to the head or

section 12(g) of the Natjonal Becurity Act Amend-
menta of 1949 (63 Stat. 581), which is set out in the re-
viser's note for section 301.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

AMENDMENTS

1874—Subeec. (dX4). Pub. L. 03-268 substituted “the
Mayor of the District of Columbia, the members of
the Council of the District of Columbia, or the Chair-
man of the Councl] of the District of Columbia, ax es-
tablished by the District of Columbia Self-Govern-
ment and Governmental Reorgarmebion Act” 1of “ile
Commissioners of the District of Golumbia”,
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. COMMISSIONER OF THE DIsTRICT OF COLUMEIA AWD

MEMRERE OF THE DistRicr or CoLuMmia CouUwci
ExeurrEn FROM PROHIBEITIONS

Section 4(b) of Pub. L. 93-268 provided that: “Not-
withstanding any other provision of law, the provi-
sions of section 7324(aX2) of title 5, United States
Code, shall not be applicable to the Commissioner of
the District of Columbia or the members of the Dis-
trict of Columbis Council (including the Chairman
and Vice Chairman), as established by Reorganization
:’tllguhg;n]nbered 3 of 1967 [set out In the Appendix to

el.”

CRross REFERENCES

Political activities of State and local officers and em-
ployees, see section 1501 et seq. of this title.

SECTION REFERRID TO IN OTHER SECTIONS

This section is referred to in sections 7325, 7326,
7327 of this title; title 42 sections 1973d, 2000e-4; title
50 App. section 463.

£ 7325. Penalties

An employee or individual who violates sec-
tion 7324 of this title shall be removed from his
position, and funds appropriated for the posi-
tion from which removed thereafter may not be
used to pay the employee or individual. Howev-
er, if the Merit Systems Protection Board finds
by unanimous vote that the violation does not
warrant removal, 8 penalty of not less than 30
days’ suspension without pay shall be imposed
by direction of the Board.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 526; Pub.

" L. 96-54, § 2(a)(44), Aug. 14, 1979, 93 Stat. 384.) .

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivalion U.S. Code Statutes at Large
...................... 5U8.C 1. .0 Aug. 2, 1939, ch. 410, § ¥b),
(less last proviso, 53 Stat. 1148.
and leas last Aug. 25, 1950, ch. 784, §1
sentence). “Sec. M) (Jess last provi-

80, and less Iast een-
tence)”, 64 Stat. 475.

Oct. 5 1962, Pub. L.
B87-783, 76 Stat. 750,

The word “removed” is substituted for “removed im-
mediately” because of the provisions of the Veterans'
Preference Act of 1944, 58 Stat. 387, as amended,
which is earried into this title. The words “or office”
are omitted a5 included in “position”. The words “by
any Act of Congress” are omitted &5 unnecessary.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

AMFNDMENTS

1979—Pub. L. $#6-54 substituted “Merit Systems Pro-
tection Board” for “Civil Service Commission” and
“Board” for *Commission".

ErrecTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 86-54 effective July 12, 1970,
see section 2(b) of Pub. L. 96-54, set out as an Effec-
tive Date of 1979 Amendment note under section 305

. of this title.

A-1.15.2

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES o 8T

§7226. Nonpartisan political activity permitted

Section 7324(aX2) of this title does not pro-
hibit political activity in connection with—

(1) an election and the preceding campaign
if none of the candidates is to be nominated
or elected at that election as representing a
party any of whose candidates for presiden-
tial elector received votes in the last preced-
ing election at which presidential electors
were selected; or

(2) a question which is not specifically iden-
titied with a National or State political party
or political party of a territory or possession
of the United States.

For the purpose of this section, questions relat-
ing to constitutional amendments, referen-
dums, approval of municipal ordinances, and
others of a similar character, are deemed not
specifically identified with a National or State
political party or political party of a territory
or possession of the United States.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 526.)

HISTORICAL AND REVISION NOTES

Revised Statutes and
Derivation U.S. Code Statutes at Larpe
5 US.C. 118n (less July 19, 1940, ch. 840, §4
applicability to 5 “Bec, 18 (less spplicabll-
U.B.C. 118k(a)). ity to §12 of the Act of

Aug. 2, 1930; sdded July
19, 1040, ch. 640, £4, 54
Stat. 707)", 84 Bt T2

The words “or political part of a territory or posses-
sion of the United States” are added on authority of
former section 118k-2, which is carried into section
150,

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

§ 7327, Political sctivity permitted; employees resid-
ing in certain municipalities

(n) Section 7324(aX2) of this title does not
apply to an employee of The Alaska Railroad
who resides in & municipality on the line of the
railroad in respect to political activities involv-
ing that municipalit+.

(h) The Office of Personnel Management may
prescribe regulations permitting employees and
individuals to whom section 7324 of this title
applies to take an active part in political man-
agement and political campaigas involving the
municipality or other political subdivision in
which they reside, to the extent the Office con-
siders it to be in their domestic interest, when-—

(1) the municipality or political subdivision
is in Maryland or Virginia and in the immedi-
ate vicinity of the District of Columbia, or is &
municipality in which the majority of voters
are employed by the Government of the

United States; and

(2) the Office determines that because of
special or unusual circumstances which exist
in the municipality or political subdivision it
is in the domestic interest of the employees
and individuals to permit that political -
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A-1.15.3

TITLE ,—QGOVERNMENT ORGANIZATION AND EMPLOYEES

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 526; Pub,
?296—54. § 2(a)(14), (15), Aug. 14,°1979, 93 Stat.
82.)

. REPEAL or SUBsEC. (a)
Pub. L. 97468, title Vi, 5615_(1:)(1)(2),

occurs first, this section is amended by
striking out subsection (a), and by striking
the subsection designation v

Hisroricar awp Revision Notss

Revised Statuies and
Derivation UL Code Statutes af Larpe
[7Y) 5 0.8.C. 118Ka) Aug. 8, 1946, ch. 904, ap
Clexs 1st 4 Stat. 9317.
sentences),
() N 5USC. 110m July 18, 140, ch. 640 it
"Bec. 167, §4 Stat ™.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

AMEXDMENTES

1978—Subsec. (b). Pub, L. 96-54 gubstituted “Office
~f Personnel Management” for “Civi] Serviee Commis-

on”, and “Office” for “Commission" wherever ap-
pearing therein.

ErrEcTIVE DATE OF 1979 Apovomywr

Amendment by Pub. I, 96-54 effective July 12, 1979,

see section 2(b) of Pub. L. 96-54, set out as an Effec-
tive Date of 1979 Amendment note under section 305
of this title.

§7328. General Accounting Office employees

The preceding provisions of this subchapter
shall not apply to employees of the General Ac-
counting QOffice

(Added Pub. L. 96-191, § 8(ex1), Feb. 15, 1980,
94 Stat. 33.)

Evrzctivr Dare

Section effective Oct. 1. 1080, gee section 1Xa) of
Pub. L. 98-191,
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A-1.16

®ffice of the Attarnep General
Washington, B. C. 20530

MEMORANDUM TO ALL OFFICES, BOARDS ,
DIVISIONS AND BUREAUS

Re: Partisan Political Activity by
pepartment of Justice Employees

1t is important that the Department of Justice and
its employees refrain from participation in partisan political
activities, The American people must be assured that the ad-
ministration of justice is not a partisan matter, Accordingly
1 take this opportunity to reiterate a long standing policy of
. this Department which is fully set forth in my memorandum of
. July 9, 1982, a copy of which is attached. Please take the
steps necessary to ensure that all employees under your super-
vision are aware of its contents.

william French Smitpﬁ
Attorney General
Attachment
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© A-1.16.2

®ffire of the Attornep General
_\;.'Qas_.l'[ingmn,'ﬁ.(ﬂ.'.’nis |

July 9, 1982 .

MEMORANDUM TO ALL OFFICES, BOARDS, DIVISIONS and BUREAUS

Re: The Hatch Act

The Hatch Act, 5 U.S.C. §§ 7324 et sed., restricts the
ability of Federal employees to participate actively in par-
tisan political management and partisan political campa igns.
The Department of Justice has maintained a longstanding
policy requiring compliance with the Batch Act by all of its
officers and employees, including those who are exempt from
coverage by the statute. See 5 U.S.C. § 7324(4). I want to
take this opportunity to reaifirm that policy, and to remind
you of scnme of the cubstantive restrictions on political

activity that apply to Federal employees.

Generally, the Batch Act prohibits employees frem using
their official authority or influence to interfere with or
atfect the result of an election and from taking an active
part in partisan political management OT campaigns. You
should be aware that the prohibitions of the Hatch Act are in
effect whether an employee e on or off duty, and that they
apnly to employees On leave, including employees on lezve
without pay. */ The followi 3 list of prohibited and per-

jesible activities was develcped from the Hatch act regula-
tions published by the Office of Personnel Management.
¢ C.F.R. §§ 733.111 and 733.122.

*/ Most municipalities and political subdivisions in the
Washington, D.C. vicinity have been exempted from certain of
the Hatch Act's restrictions. These are listed in 5 C.F.R.

§ 733.124. Employees who reside in these localities may take
an active part in political management or in political
campaigns in connection with partisan elections for local

of fices, so long as the participation js as, on behalf of, or
in opposition to an independent candidate. Generally.,
independent candidates are ones who have not been nominated
by a political party. Questions concerning the *"independence®
of a particular candidate should be addressed to the Office
of Personnel Management. \ | .
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* permissible Activities

Each employee retains the right to = A-1.16.3
(1) Renister and vote in any election;

(2) Express his opinion as an individual privately
and publicly on political subjects and candidates:

(3) Display a political picture, sticker, badge,
or button in situations that are not connected to
his official duti»rs;

(4) Participate in the nonpartisan activities of a
civic, comrunity, social, labor, or professional
organization,.or of a similar organization;

(5) Be a member of a political party or other
political erganization and participate in its
activities to the extent consistent with the
restrictions set forth below.

(6) Attend a politica) convention, rally, fund-
raising function, or other political gathering:

(7) Sign a political petition as an individual;

(8) Make a financial contribution to a political
party or orcanization; (but see 18 U.S.C. § 603
[Gealing with contributions to one's Federal
emplover.]);

(9) Take an active part, as an independent candi-
da+=, or in support of an independent candidate,
in a partisan election in a local ¢y listed in

.~ S5 C.F.R. § 733.124 (see footnote on preceding
page):;

(10) Take an agtive part, as a candidate or in
support of a candidate, in a nonpartisan election;

{11) Be politic2lly active in connection with 2
question which is not specifically identified with -
a political party, such as a constitutional amend~
ment, referendum, approval of a municipal ordinance
or any other question or issue of a similar character;

(12) Serve as an election judge or clerk, or in a
similar position to perform nonpartisan duties as
prescribed by State or local law; and’

(13) Otherwise participate fully in public affairs,
except as prohibited by law, in" a manner which does
not materially compromise his efficiency er integrity
as an employee or the neutrality, efficiency, or 7
integrity of his agency. o
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A-1.16.4
" prohibited Activities

Employees may not take an active part in political management.
or campaigns. Prohibited activities include, but are not
limited to the following:

(1) Serving as an officer of a political party.
2 member of a National, State, or local committee
of a political party, an officer or member of a
committee of a partisan political club, or being
a candidate for any of these positions;

(2) Organizing or reorganizing a political party
organization or political club;

(3) Directly or indirectly soliciting, receiving,
collecting, handling, disbursing, or accounting
for assessments, contributions, or other funds for
a2 partisan political purpose;

(4) Organizing, selling tickets to, promoting, oOr
actively participating in a fund-raising activity
of a candidate in a partisan election or of a
political party, or political elub;

() Taking an active part in manacing the .
political campaign of a candidaze for public

office in a partisan election or a candidate for

political party office.

(6) Becoming a candidate for, ox campai,ning for,
- an elective public office in a partisan election;

(7) Soliciting votes in support of or in oppeosition
to a candidate for public office in a partisan
election or a candidate for political party office;

(8) Acting as recorder, watcher, challenger, or
eimilar officer at the polls on behalf of a
political party or a candidate in a partisan
election;
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(9) Driving voters to the polls on behalf of a
. political party or a candidate in a partisan
' election;

(10) Endorsing or opposing a candidate for
public office in a partisan election or a
candidate for political party office in a
political advertisement, a broad:ast, cam-
paign, literature, or similar macerial;

(11) Serving as a delegate, alternate, or
proxy to a political party convention;

(12) Addressing a convention, caucus, rally,
or similar gathering of a political party in
support of or in opposition to a partisan can-~
didate for public office or political party
office; and

(13) 1Initiating or c¢irculating a partisan
nominating petition.

William French Smith
Attorney General
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A-1.17

United States
Department of Justice

Order
r -
LQ;D 2110.13 _J

Sep. 28, 1978
s“ﬂ.GQ:AP?RDVAL OF, AND RATES FOR, EXPERT WITNESS EXPENSES

1. PURPOSE. This order establishes a nev schedule of rates to be used as a
basis for negotiating‘cmpenntion payable to expert witnesses. Also,
. this order serves to reemphasize the need to bhave prior approval before
" 4ncurring expenses for expert wvitnesses.

2. SCOPE. This order is applicable to all U. S. Attorneys' Offices and the
Legal Division attorneys. :

3. CANCELLATION. Notice OBD N 2110, dated September 10, 1976, is canceled.

4. TPRIOR APPROVAL. The Assistant Attorney General for Administration is
responsible for the contro) of Appropriation 15-0311, Fees and Expenses
of Witnesses. .

. - “ a. 1In order for the contrel to be maintained, all expert vitness
’ expenses must have the PRIOR approval of the Assistant Attormey
Ceneral for Adninistration, the Deputy Assistant Attorney Ceneral
for Administration or one of the following officials to whom
“authority is hereby velenctad:

(1) Authority to approve or disapprove requests within or
exceeding the established rates, or not covered by the rate
schedule, is delegated to the Director, Administrative
Programs Management Staff, and the Assistant Director,
Procurement Management Group, APMS, “

(2) Avthority to approve ot disapprove requests vithin the
established rates is delegated to the Chief and the Senior
Special Authorizations Technician, Procuresent Operations
Section, Procurement Management Group, APMS.

b. All requests must be submitted to the:

Office of Managewment and Finance
ATTH: Special Authorizations
D. S. Department of Justice
Mashington, D. C. 20530

The teletype rovting imdicator for the Special Authorizations on
. the Departmental teletype petvork (JUST SYSTEM) is JACCT. Proce-
dures covering the preparation of the request forms aTe contained
4n the JUST System directive . '

Dhtfindie: ORD /B=-1 (minus OMF): phtisd by: Of fice of Management and Finan
: =+ APP ¥ w PAGE- 263€+-¢F
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5.

A"'l.].7.2

OBD 2110.13
Sep. 28, 1978

SCHEDULE OF RATLES.

a.

The rates listed below are the rates normally paid to expert
wvitnesses for services most comronly required. The higher rates
are applicable to those metropolitan areas having generally higher
costs. Attorneys shall negotiate with EACH expert witness to
insure that his services are obtained at the lowest possible rate.

Daily rates should be negotiated in cases where more than two hours
service is anticipated. Hourly rates may be negotiated if the cost
does not exceed the maximum daily rate.

For experts in categories other than those listed, attormeys should
use prevailing rates in their local area as guidelines for nego-
tiations. When local prevailing rates are used as a guideline
instead of those listed in the Department's rate schedule, a copy
of the source for these rates shall te submitted with the request
to suppurt the rates. Rates for these experts should not exceed
$250 per day.

In addition to the fees listed below, REASONABLE travel and other
miscellaneous expenses necessary to the case may be allowed.
Travel expenses should be limited to the same expenses allowed for
government employee travel. Travel expenses requested in excess of
the applicable Standard GCovernment Travel Regulatioms shall be
supported by a complete justificatiom. Other miscellaneous
expenses will be limited to actual costs. NOTE: The expert fee
will not be paid for travel time.

An estimate of these expenses should be submitted with the request
for =nthorization of fees.

TYPE OF EXPERT HOURLY RATE DAILY RATE
- (2 HOURS MAXIMUM)

Accountants and Auditors

Preparation $25 to $60 $75 to $250
Test imony . $25 to $§75 $75 to $300

Appraisers (Real estate)

Preparation " $30 to $75 $75 to $250
Testimony $30 to $90 : $75 to §250

Aggrainers (Stock, jewelry, coins, ete.)

Preparation $25 to $50 $75 to $175
Testimony $25 to $60 $75 to $200
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osb Z110.13
Sep. 28, 1978

. TYPE OF EXPERT HOURLY RATE DAILY RATE
(2 HOURS MAXIMUM)
1]

Chemists

Analysis $15 to 825 $30 to $100
Test imony $25 to §35 $50 to $100
Economists

Preparation $35 to $60 $150 to $250
Testimony ) $40 to $75 $150 te £300
Engineers

Preparation - 825 to %40 §75 to $200
Testimony $25 to $50 $75 to $150

Handwriting Experts (Voice print, polvgraph, etc.)

Examinations $25 to §50 $50 to $12
Test imony + 8§35 to $§50 $50 to S175

un

Geolopists and Mining Experts

Preparation $25 to $40 $75 to $200
Testimony §25 to $50 $75 to S$230

Obscenity Experts

Preparation $35 to $50 $75 to $175
Testimony ~ $35 to $30 $75 to $200

Physicians (Nonspecialists)

Examinations $35 to $60 $75 to $250
Testimony $40 to §75 $100 to $300

Physicians (Specialists other than psychiatrists)

_ Examinations $50 to $100 $75 to $300
Testimony $50 to $100 $100 to $500
Psychiatrists
Examinations N §25 to $100 $50 to $250
Test imony T $35 to $100 $75 to $300

Par 5
Page 3
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OBD 2110.13
Sep. 28, 1978

TYPE OF EXPERT HOURLY RATE DAILY RATE .
- (2 HOURS MAXTMI™)

Psychologists -

Examinations $25 to $50 $50 to $200

Testimony $25 to $50 $75 to $300

‘:aaiﬁ’(:;z:?
fd KEVIN D. ROONEY
Assistant Attorney Genearal

for Administration

Par §
R - _Page &
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. A-1.17.5
Jepartment of Justice Request and Authorization For Fees and Expenses Of
Witnesses

e — ———————————————
astice Management Division, Office of Personnel and Administration, Property Management and Procurement Suaff, -
‘ rocurement Management Section, Special Authorizations Unit

Part 1-Request
ne/Title of Recommending Official 1a Signature of Recommending Official 2. Date 2. D! File Number
ae of Person 10 be Contacied 4. Telephone Numbder §. Case and Number
mion or Judical District 7. Location §. Request O » Original O b Supplemental
D c. Prior Telephone  Date

ison for Request .
D a Expen Witness Testifying on Behalfl of U.S. (Spectfy Type)
D b. Medical Examination of Plaintiff, Witness or Defendant in Contemplation of Testimony on behall of LS.
O ¢. Examinsuon Under Sec. 4244, Title 18 LU.S.C. Menual Competency 1o Sund Tris!
O d. Dual Purpose Examination (Psychiarric) (1) O Motion of

(2) Count Ordet Number (3) Under Criminal Justice Act Yes No
O e. Unusual Witness Expenses (Specify)
ame and Address of Payee 11. Anticipated Dates of Service (Jn Conjunciion with Block 12)
Indicate Amounts 1o be Charged 10 each Fiscal Year
a. Examination
. b. Preparnation
¢. Count Attendance :
apense Dewil - PAYABLE BY DOJ P BY DOJ
Exzamination S d Other (Sperify)
.  Hours or Days Rate § H] _ H
. Prepantion
. Hours or Dayi Rare § S
Court Attendance - ¢. Tota! Estimated Expense (a=d)
. Hours or Days Rate $ 3 : )
\anation and Justification :
Part II-Astherization

C.M_
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A-1.18

TO: CR NO:

FROM: ' DATE:

UNITED STATES TRUSTEE CRIMINAL REFERRAL FORM

.II........I'.......I.I......II.....................I...l......

I. SYNOPSIS OF REFERRAL

- NATURE OF COMPLAINT: REFERRAL PERTAINS TO:
( ) "bankruptcy crime" ( ) debtor (or principals)
18 U.S.C. § 151, et seq. ( ) trustee
( ) other crime, ( ) attorney/accountant
( ) creditor
( ) public official **
SUSPECTED LOSS § ( ) other
II. DEBTOR CASE INFORMATION
(1) debtor (s) name (s)
address
. _ - (zip)
phone number (s) (home) (office)
social security no.
employer 1.D. no.
~ debtor's attorney
" ‘business address
(zip)
office phone number
(2) case no, date filed:
court where petition pending: L
judge assigned to case:
case administered as: ( ) chapter 7
( ) voluntary ( ) chapter 11
( ) involuntary ( ) chapter 13
assets reported
liabilities reported
number of creditors secured unsecured
trustee appointed
address
(zip)

phone number
date appointed

(**Please consult with EOUST to determine whether_inpitial @
referral should be made at national, rather than loral, 'levell)
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III.

(1)

(2)

(3)

(4)

(5)

(6)

Iv.

(1)

(2)

A-1.18.2

CR NO.

IF DEBTOR ENGAGED IN BUSINESS, PLEASE COMPLETE FOLLOWING:

Form of business ownership ( ) sole proprietorship
( ) partnership
( ) corporation

Briefly describe nature of business (e.g. retail
merchandiser, service industry, manufacturer):

Where and in whose possession are the business records
currently located?

Give names and addresses of all principals, partners,
shareholders, directors, officers, insiders and managers.

How lo: , has the business operated and at what
location(s)?

How long has the business operated under the current
ownership?

IF DEBTOR IS IN CHAPTER 11, COMPLETE THE FOLLOWING:

If a creditors' committee was formed, please furnish the
name, address and phone number for the contact:

Is the business still operating and, if so, under whose
control and to what extent?
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P. 3 CR NO,

V.  COMPLAINT

(1) Name and address of the person suspected of criminal
violation (include date of birth and social security
number if known):

(2) Give a chronological and complete account of suspected
violation (include, to the extent possible, date, time and
place of violation, description and value of any property
involved, the person(s) who benefited from the violation,
the person(s) who suffered a loss, statements made by the
suspect) .

APP I PAGE 270
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(3)

(4)

(5)

(6)

(7)

(8)

(9)

A-1.18.4

'CR NO.

Please furnish names, addresses and phone numbers for all
persons with information and indicate, generally, what
information they may possess, whether they have been
questioned in connection with the allegations contained
in this referral, and whether they have already

agreed to cooperate.

Who discovered the suspected violation and when?

Indicate whether the suspected violation appears to be an
isolated incident or whether it relates to other
transactions or bankruptcies and explain,

What actions, if any, have been taken to recover the
loss?

Has this violation been reported to any other

law enforcement authority or to any other federal or
state agency? If so, by whom, to whom, when and
disposition?

Has this debtor or the subject of this referral been the
subject of any other criminal referral? If so, state

by whom, to whom, when and briefly describe the nature of
the charges. '

For each person who is the subject of this referral,
furnish any known aliases or prior names and former
addresses (at least city and state). APP I PAGE 271
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P. 5 CR NO.

The preparer of this form is available to assist the recipient
in locating documents or explaining any matters related to the
subject of this referral.

Form prepared by

Position

Agency

Telephone

A copy of this criminal referral form has been filed with the
Executive Office of United States Trustees, Department of
Justice, Washington, D.C. 20530. Copies have also been
distributed to the following agencies: (check and complete, as
appropriate) :

( ) United States Attorney Office
address:

contact:

( ) Federal Bureau of Investigation
address:

contact:

contact:
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UNITED STATES ATTORNEY'S MANUAL
TITLE 9--CRIMINAL DIVISI(N A-1.19
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9-41.210 18 U.S.C. §153: Embezzlement By B
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A-1.19.2
UNITED STATES ATTORNEYS' MANUAL

TITLE 9--CRIMINAL DIVISION

9-41.000 BANKRUPTCY FRAUDS

The criminal provisions relating to bankruptcy were enacted to preserve
honest administration in bankruptcy proceedings and to ensure the
distribution to creditors of as large a portion of the bankrupt's estate as

possible. These criminal sanctions are embodied in Title 18, United States
Code, Sections 151-155,

Section §151 makes it clear that the following provisions, 18 U.S.C.
§§152-155, are applicable not only. to bankruptcy proceedings but to any
proceeding, arrangment or plan under the Bankruptcy Act, Title 11, United
States Code, As defined:

The term "bankrupt® means a debtor by or against wham a
petition has been filed under Title 11.

The term "bankruptcy" includes any proceeding,
arrangement, or plan to Title 11.

The term "debtor® means a debtor concerning wham a
petition has been filed under Title 11.
9-41,100 18 U.S.C. §152 VIOLATIONS
The prinicipal ecriminal violations in oconnection with bankrutcy
proceedings are set forth in 18 U.S.C. §152, which covers not only a
Bonkront but anyone who could possibly attempt to defeat the purpose of the
Bankruptcy Act through fraudulent means. The nine paragraphs of the ~=ction
denounce the following activities:
A. The concealment of property belonging to the estate of a debtor,

B. The making of false ocaths or accounts in or in relation to any case
under Title 11,

C. The making of a false declaration, certificate, verification or
statement under penalty or perjury as permitted under Section 1746 of
Title 28 or in relation to any case under Title 11,

D. The making of false claims against the estate of a debtor,

E. The fraudulent receipt of property fram a debtor,
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UNITED STATES ATTORNEYS' MANUAL
TITLE 9--CRIMINAL DIVISIN

A-1.19.3
F. Bribery and extortion in connection with a case under Title 11,

G. Transfer or concealment of froperty in contemplation of a case under
Title 11,

H. The concealment or destruction of documents relatina to the property
ov affairs of a debtor, and

1. The withholding of documents from the ajministrators of a case under
Title 11,

It should be noted that although 18 U.S.C. §152 creates nine separate
crimes, each offense may be charqed separately. United States v. Gordon,
379 F. 24 788 (24 Cir. 1967); United States v. Arge, 418 F. 24 721 (10th

_Cir. 1969). However, it is not appropriate to allege two offenses and

impose two convictions as a result of one set of facts, all of which are

essential elements of each crime, Thnited States v. abrosiani, 610 F.2d 65
{1st Cir. 1979).

An essential element in the commission of all offenses under 18 U.S.C.
§152 is that they must be committed “lnmowingly ami fravdulently®". United
States v. Yasser, 174 F.2d 558 (3d Cir. 1940); United States v. Peery, 678
F.2d 856 (10th Cir. 1982). An indictment must charge both terms or their
equivalents. United States v. Comstock, 161 F. 644 (R.I. Cir. 1908). United
States v. Martin, 408 F.20 949 (/th Cir. 1969), cert. denied, 396 v.8. 824
(1969). Also, a jury must be charaed with the importance.of the two terms.
Hersh v, United States, 68 F,2d 799 (9th Cir. 1934).

e~-41,110 Concealment Of Property

whoever knowingly and fraudulently conceals from
the custodian, trustee, marshal, or other officer
of the court charged with the control or custady
of property, or fram creditors in any case under

Title 11 any property belonging to the estate of a
debtor,

The elements of the offense are as follows: that the act was done
*knowingly and fraudulently®; that it was an act of “concealment® of
proper.y belonging to the ®estate of a debtor” from either an "officer of
the court® or “creditors®; and that it was done by a “person®. 2 COLLIER
ON RANKRUPICY para. 29.05, p.1156 (14th Bd.). ‘
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UNITED STATES ATTORNEYS' MANUAL
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The term “conceal” is no longer statutorily defined., However, an
indictment for concealment of assets must, standing alone, allege time and
place, description of property concealed, names or identification of parties
from whom concealed, that property was part of bankrupt estate and that acts
were committed knowingly and fraudulently, United States v. Arge, supra.
United States v. Ivers, 512 F.2d 121 (10th {ir. 1975). Since a bankrupt
has a duty to list all of his/her property, the withholdina of information
is within the definition of conceal, Coghalan v. United States, 147 F.2d
233 (8th Cir. 1945), cert. denied, 375 U.5. 888 (1943); Dnited_States v.
Zimmerman, 158 F.2d 559 (7th Cir. 1946), United States v. Kluot, 4/5 F.2d
1015 (20 Cir. 1973). In United States v. (xeenbaum, 252 F. 259 (E.D. Mich
1918), reversed on other grounds, 280 F. 4/& (6th Cir. 1922), the court
stated that the gist of the offense charged is the knowing and fraudulent
withholdina of property no matter what means were used. It has been held
that failine to schedule assets fraudulently transferred prior to the filina
of a petition, followed by a failure to reveal the transfer to the trustee,
is a concealment, Goetz v. United States, 59 F.2d 511 (7th Cir. 1932),
cert, denied, 287 U.S., 649 (1932). 1t 1S not necessary for the trustee to
make a demand in order to establish concealment. Douchan v. United States,
136 F.2d 144 (6th Cir, 1943), cert. denied, 319 U.S. 773 (1943); United
States v. Youna, 339 F.2d 1003 (Vth Cir. 15.32).

For the first paragraph of 18 U.S.C. §152 to apply, there must be a
concealment during the bankruptcy proceeding. This does to mean, however,
that the initial act of oconcealing must occur after the filing of the
petition; it merely means that the property must remain concealed after the
commencement of the bankruptcy proceeding. Early cases found this to be a
*continuing concealment®. United States v, Cohen. 142 F. 983 (D.N.Y. 1906),
affd, 157 F. 65, cert. denied, 207 U.b. 596 (1907); Glass v. United States,
237 F. 65 (3@ Cir. 1916). United States v. Arge, supra; United States v,
Ivers, supra. This term is still useful in those cases 1n which there has
been a concealment of oroperty mrior to bankruptcy and a failure to disclose
after a petition has been filed. See United States v, Fallman, 28 F. Supp.
251 (D. Mass. 1929); Sultan v. United States, 249 F.2d 385 (5th Cir.
1957).

It makes no difference where the assets are physically secreted, the
act of concealment occurs at the time and place where the bankruptcey
proceeding is cou.nenced, United States v. Schireson, 116 F.2d 881 (3d Cir.
1940). The court stated that the offense was not hiding away or secreting
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of the property, but rather the withholdina knowledae of the mxoperty from
the trustee. See also United States v. Gordon, 379 F.2d 788 (ad Cir,
1967), cert. denied, 389 U.8. 927.(1367).

There must be a concealment from cne of the persons enumerated in the
first paragraph of 18 U.S.C. §152. 1f there is a concealment fram more than
one of those persons menticned, it is a separate and independent offense as
to each person. The prosecution charging concealment ajainst one will not
bar the subsequent indictment charging concealment from another. United
States v. Yacht, 135 P. Supp. 911 (S.D.N.Y. 1955). However, regardless of
the number Of items concealed, there is only one concealment, Where there
are multiple items charged the proof of concealment of any cne will sustain
the charge. Bisno v. United States, 299 F.2d 711 (Sth Cir. 1961). But see
United States v. Kaldenberg, 429 F.2d 161 (9%th Cir.), cert. denied, 400 U.S.
929 (1970) where 1in a chapter XI proceedinq rental payments were withheld
from a receiver, the court held that where there are separate and distinct
concealments there may be a count for each concealment. See also United
States v. Moss, 562 F.2d 155 (24 Cir. 1977).

All the essential elements of the offense must be charged in the
indictment. Generally, the indictment is sufficient if it describes the
offense in the terms of the statute, There must he an allegation of time
and place. But it has been held sufficient if the indictment stated that
the concealment took place at a given city "in this district® on a qiven
day. United States v. Greenbaum, 252 F. 259 (E.D. Mich. 1918), rev'd on
other grounds, 280 F. 474 (6th Cir. 1922).

The description of the property in an indictment is a nmost important
requirement and one about which there is disagreement.  Generally, an
indictment is held sufficient if the description is in somewhat general
terms, such as "ces.ain coods, wares, money, merchandise, sh~es, and

personal property.” United States v. Schireson, a. The descr. stion as
assets of a certain value and 'assets belonging to estate in hankruptcy®

were held to be too vague in Beitel v, United States, 306 F.2d 665 (3th Cir.
1962); “merchandise commonly o1d in a self-service department store®" was
likewise held not sufficient, United States v. Mathies, 202 F. Supp 797
(W.D. Penn., 1962). It is sufficient to aver that a certain amount of money
has been concealed, United States v. Lake, 129 P. 499 (E.D, Ark. 1904).
As previously mentioned, 1t 1S not necessary to allege the manner of
concealment.
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Although it is essential that guilt be established beyond a reasonable
doubt, the proof may be wholly circumstantial. Unjited States v. Ayotte,
385 F.2d 988 (6h Cir. 1967), rev'd on other 959“‘;35' 394 0.5. 310 ):
Metheany v. United States, 365 F.2d 90, (9th Cir. 1966), United States v,
Martin, 408 F.2d 949 (/th Cir. 1969). Unexplained shortages of property of
bankruptcy, shown to have been in debtor's possession  «<ior thereto is
sufficient to go to the jury, Bisno v. Dnited States, 299 F.2d 711 (9%th
Cir. 1971); Gunzberg v. United States, 397 F.2d 829 (Sth Cir. 1962).
However, the jury cannot be charged that this is an inference of quilt,
United States v, Stone, 282 F.2d 547 (2d Cir, 1960).

It is for the jury to determine the truth of the defendant's
explanation. Oohen v. United States, 67 F.2d 449 (4th Cir 1933); revid on
other grounds, 280 F. 474 (6th Cir, 1922), United States v. Stone, supra.

9-41,120 False Qath Or Account

whoever knowingly and fraudulently makes a false

oath or account in or in relation to any case under
) Title 11.

This paragraph sets out the offense of perjury in a bankruptcy
proceeding. It wes held prior to the 1926 Act that false swearing in
bankruptcy proceedings should be charged under the appropriate provision of
the Bankruptcy Act and not under the general provision for perjury, which is
now 18 U.S.C. §1621, Rosenthal v. United States, 248 P. 684 (Bth Cir. 1918).
This case may be doubtful zuthority inder the present section., It is to be
noted that under the present paragraph of 13 U.3.C. 3152 the possible
punishment is not greater than the periury povisions of 18 U.S.C. §1621.
It is settled law that a man cannot be convicted under both statutes on the
same facts. Rosenthal v, United States, supra.

The offense is more analagous to the false statement statute, 18 U.S.C.
. §1001, than perjury, however, see, Meer v. United States, 235 P.2d 65

(1956); United States v. Lynch, 180 F.2d €96 (1950), and the strict
requirement of perjury prosecutions do not aply; Marachowsky v. United
States 201 F.2d 5 (7th Cir. 1953); Morshium v. thitea__”ates, 85 P.2d 949
(5th Cir. 1960) and United States v. ®urry, 313 F.20 337 (33 Cir. 1963).
The elements of the offense are as follows: that the false oath must be
knowingly and fraudulently made; that the oath must be false; that the
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statement is material to the issue; and that the cath is made in any
proceeding or in relation to any proceeding under the act. In the
indictment, it must be alleged that the statement was false, United States
v. Baker, 243 F. 741 (D. R.I. 1917) and United States v. Qurry, supra. It
is suggested that such allegations be mxde even though there is authority to
the contrary. See United States v. Freed, 179 F. 236 (A Cir. 1910).

In view of the strictness with which indictments are sometimes
construed, it is undoubtedly safer to follow the practice of givina complete
details concerning the false oath. There should be an allegation that the
testimony was material. See however, United States v, Lake, 129 F. 499 (D.
Ark. 1904); United States v. Phillips, 606 F.2d 88% (9th Cir. 1979).
Ulmer v. United States, 419 F. 841 (6th Cir. 1915) cert. denied 238 U.S.
€38 (1915). In proving the crime, it must be shown that the ocath was
procerly aiministrated to the defendant., See Cameron v. United States,
192 F. 548 (2d Cir. 1911), rev'd on other grounds, 23! U.S. 710 (1914).
Recantation does not in and of itself cure an original false statement

uhder oath in a case under Title 11, United States v. Diorio, 451 F.2d 21
(24 Cir. 1971).

It is well established that the immunity provisions of the Bankruptcy

Act do not aply for perjury charqes. Glickstein v. United States,” 222 U.S.
139 (1911). '

A false oath is periury to the extent that an indictment for
subornation of perjury will lie under 18 U.S.C. §1632, Hammer v, United
States, 271 U.S. 620 (1926).

18 U.S.C. §152 was amended in November 1978 to read as follows:

Whoever knowingly and fraudulently makes a false
declaration certification, verification or
statement under penalty (of) periury as permitted
under Section 1746 of Title 28, United States Code,
in o in relation to any case under Title 11,

k4 .

Thu~ . unsworn declaration made under penalty of perjury in bankruptcy
proceedings are to be treated in the same manner as Sworn statements,
Until the courts rule differently the cases cited under sworn false
statement prohibi*ions may be used as guidelines for matters involving this
paraqraph. '
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9-41.130 False Qlaims

Whoever knowingly and fraudulently presents any
false claim for proof against the estate of a
debtor, or uses any such claim in any case under
Title 11, personally, or by agent, proxy, o
attorney, or as agent, [roxy, cr attorney.

The obvious purpose of this provision is to prevent fraud by the
presentation of inflated or fictitious claims o the use of such claims.
The elements of the offense are as follows: the claim must be filed or
psed with criminal intent; it is necessary to show that the claim was
false; and that it was presented or used in any case under Title 11,
2 COLLIER (N BANKRUPICY para. 29.07 (V4th Ed.).

The court ruled in levinson v. United States, 263 F. 257 (3d Cir.
1920), that the defense of reliance upon the advice of counsel is not a
valid defense when apparently the defendant had not told the truth to his
attorney. The court allowed evidence that defendant’'s claim of loan was in
reality a purchase of stock. In United States v. Abraham, 347 F.2d 395 (7th
Cir. 1965), the court held that even though the bill reflected the customary
procedure for billing, it was intentionally inflated and therefore was false
and fraudulent as to the bankrupt's estate and its other creditors.

9-41.140 Fraudulent Receipt Of Property.

Whoever knowingly and fraudulently receives
any asatsrial amomt of property from a debtor
after the filing of a case under Title 11 with
intent to defeat the prowvisions of Title 11.

This paragraph is to some extent the counterpart of the first
paragraph in that it is aimed at preventing concealment of assets by those
who would 8o assist the debtor., An important difference is that this
paragraph also may  ply to a creditor.

The essential elements of the offense are as follows: that there was
receipt of a material amount of moperty, from a bankrupt; that this
occurred after the filing £ a proceeding under the Act; that this was
knowingly and fravdulently done with the intent to defeat the Act.

Although it has not been decided what constitutes the material amount,
it would appear that this requirement was inserted in the section to

— T
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prevent prosecutions for relatively insignificant transfers., The term
"property" has been held to include money under the provision of this
paragraph. United States v. Wernikove, 206 F. Supp. 407 (E.D. Pa. 1962).
In reference to the term °"material amount® a conviction has been sustained
in which the amount involved was about $500.00. Rnoell v. United States,
239 F. 16 (3d Cir. 1971), writ of error dismissed, 246 U.S. (

Property which was received both physically ad legally before the
filing is not covered by this paragraph. However, a conspiracy to receive
the property could be charced even though physical transfer preceded the

petition if further owvert acts subsequently occurred, under the asthority
- of Rnoell, suora.

The additional intent, to defeat the act, means only that the conduct
_must have been willful. United States v. Lawson, 258 F. Supp. 261 (D.
Minn. 1966). In charging intent to defeat the act, it is not necessary to
specify which provision of the act is "intended to be defeated.® Lurie v.
United States, 20 F.2d 589 (6th Cir. 1927).

9-41.150 Extortion And Bribery

Whoever knowingly and fraudulently gives, offers,
receives or attempts to cbtain any money or proeerty,
remuneration, compensation, reward, advantage, or
promise thereof, for acting or forbearing to act in any
case under Title 11,

This paragraph covers any extortion and bribery and any attempt to
extort to bribe, and is basically directed at creditors w0 atte. st D gain
a preference by forebearina to impede the bankruptcy proceeding.

The two essential elements of the offense are the criminal intent and
the bribery or extortion or the attempt to bribe or to extort. The statute
inquestiondoesmtsaymeshallmtextortmyﬁrmmtherasa
consideraion for acting or Jirebearing to act unlawfully, btut for acting o
forebearing to act at all.:. United States v. Dunkley, 235 F. 1000 (D.
Cal. 1916), ™hited States v. Weiss, 168 F. SUPD. (W.D. Penn. 1958).

T™wo other statutes may possi'ly be used in prosecuting bribery
violations. Where the attempt is made to bribe a judicial officer, section
210 of Title 18 may be used; this section denounces the attempted txibery
of the judicial officer. - Section 1503 of Title 18 denounces an intent
corruptly to influence any officer of any court of the United States.
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9-41.160 PFrauvdulent Transfer Or Concealment

Whoever, either individually or as an agent or officer
of any person or corporation, in contenplation of a
case under Title 11 by or a&gainst him or any other
person or corporation, o with intent to defeat the
provisions of Title 11 knowimgly and fraudulently
transfers or oonceals any of his property or the
property of such other person or corporation.

This paragraph prohibits the concealment or transfer by anyone acting
individually or as an agent or officer of any person or corporation. The
elements of the offense are as follows: that it was camitted knowingly
and fraudulently; that it was conmitted by an agent or officer of a person
or corporation; that the property concealed or tranferred belonged to the
person or corporation; that the transfer was in contemplation of a
proceeding or with intent to defeat the provisions of Title 11, The words
"concealed or transferred™ are to be read in the disjunctive, and therefore
it is not necessary that there be concealment where property has been
transferred., United States v, Switzer, 252 F.2d 139 (2d Cir. 1958), cert.
denied, 357 U.S. 922 (1958). It is now practically impossible for officers
to shift assets about among interrelated corporations and avoid violating
the prohibitions of the sixth paragraph merely because the shift is not
concealed, 2 OOLLIER ON BANKRUPICY para. 29.10. This paragraph does not
name the persons fram whom the property must be concealed as is done in the
first paragraph; however, it seems logical that in establishing concealment
there must be someone who had a right to know about the existence of the
property such as that class enumerated in the first paragraph. Establishing
a case under this paragraph is similar to usteabliching me mnder the first
paragraph.

Althouah it is safe to couple the alternative elements in one count,
i.e., "in contemplation of a case under Title 11 and with intent to defeat
the provisions of Title 11* “"concealed and transferred®, it is probably
preferrable to set out the offenses ir caparate counts. It meed not be
alleged that the property was "concealed and transferred®, since either the
transfer or the concealment is a violat.uin. Burchinal v, United States, 342
P.2d 982 (10th Cir. 1965).
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9-41.170 Fraudulent Treatment Of Documents

Whoever after the filing of a case under Title 1
or in contenplation thereof, knowingly and fraudulently
conceals, destroys, nutilates, falgifies, or makes a
false entry in any document affecting or relating to the
property or affairs of a debtor.

This paragraph prohibits the concealment, obstruction, mutilation ox
falsification of a document. It must be shown that this was knowingly ard
fraudulently done after filing a proceeding or in contemplation of such a
filing and that the document related to the property or affairs of debtor.
The few prosecutions under this clause have been tied to other counts.

9-41.180 Fraudulent Withholding Of Documents

whoever after the filing of a case under Title 11
knowingly and fraudulently withholds from a custodian,
trustee, marshal, or other officr of the Court entitled
to its possession, any document affecting or relatimg to
the property or affairs of a debtor.

This paragraph covers the withholding of a document fram an officer of
the court. Prosecutions under the eighth paragraph have ben coupled with
counts involving other offenses under this section, As with the seventh
paragraph, the principal use of the withholding charge may be as an offense
on which a jury might convict even though not satified that there was a
concealment or fraudulent transfer. 2 COLLIER (N BANKRUPICY para. 29.12.

9-41.200 EMBEZZLEMENT AND ABUSE CF POSITION

Two of the sections proscribing criminal acts in connection with
bankruptcy proceedings are directed at court officers, and a third spplies
to all participants in a case under Title 11.

9-41.210 18 0.S.C. §153: Bmnbezzlement By Trustee Or Officer

Whoever knowingly and fraudulently appropriates to
his own use, embezzles, spends, o transfers any
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property or secrets or destroys any document
belonqing to the estate of a debtor which came into
his charge as trustee, custodian, marshal, o other
officer of the court, shall be finded not more than
$5,000 or imprisoned not more than five years, o
both,

18 U.S.C. §153 is comprehensive enough to cover every intentional and
fraudulent withholding of, or partina with, the property of the estate of a
debtor by the court officers enumerated therein. The essential elements of
the offense are as follows: that at the time property or documents came
into the defendant's possession he was an officer of the court in charge of
the estate of a debtor; that the property or documents belong to the estate;
(however, the indictment need not specifically state that property belonced
“to the estate" and the duty imposed continues after the closing of the case
under Title 11), United States v, Ivers, 512 F.2d 121 (8th Cir., 1975); that
the property was emhezzled 1n one way or another or that the document was
secreted or destroyed; and that the activity was done knowingly and
fraudulently. United States v. ch, 180 F.2d 696 (7th Cir. 1950); United
States v. Kaufman, 453 F.20 306 Cir. 1971).

The Court stated In re Biro, 107 F.2d 386 (2d Cir. 1939), that "{w]hile
embezzlement is, indeed, an olffense punishable by imprisonment it is not
such an offense under the Bankruptcy Act unless the embezzled property came

into the charge of the accused as trustee, receiver, custodian, marshal, o -

. other officer of the court.”™ It has been held that althouah an imdictment
charging vioclation of another criminal embezzlement provision (18 U.S.C.
§645) is defective, the indictment stands if it alleges facts which will
brina it under 18 1,S.C. §153. Pruett v, Unic.d Stotes, 3 F.2d 353 (9th
~ir. 1925). _ '

This statute is not to be read as concerning itself only with property
which property belonas to the estate of the bankrupt, but includes all
property which comes into the possession of the court officer by reason of
his/her position as such, Meather v. United States, 36 F.2d 156 (9th Cir.
1929). .

9-41.220 Section 154: Adverse Interest And Conduct

Whoever, being a custodian, trustee, marshal, or
other officer of the court, knowingly purchases,
directly or indirectly, any property of the estate
of which he is such officer in a case under Title
11; or
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whoever being such officer, knowingly refuses to
permit a reasonable opportunity for the
inspection of the documents and accounts relating
to the affairs of estates in his charge by parties
in interest when directed by the court to do so-—

Snall ne fined nmot more than $500, and shall
forfeit his office, which shall thereupon become
vacant. As amended Nov, 6, 1978, Pub. L. 95-598,

Title III, §314(a)(2), (e)(1),(2), 92 Stat. 2676,
2677,

It should be noted that this is only a misdemeanor statute in which the
penalty is not more than $500 and the forfeiture of the office. There are
simpler procedures for removina trustees, marshals, or other officers
(11 U.S.C. §324), but this statute could be useful if a Jjudge refused to
remove such (a)person(s).

9-41,230 18 U.S8.C. §155: Fee Agreement

.The final criminal orovision applies to all participants in a
bankruptcy proceedina. While Title 11 prohibits fee arrangement, (11 v.S.C.
§102(c) and (d), 18 U.5.C. §155 provides the criminal sanctions as follows:

whoever beinq a party in interest, whether as a
debtor, creditor, receiver, trustee or
representative of any of them or attorney for any
such party in interest, in any receivership, o
case under Title 11 in any United States court or
under its ¥ upervision, knowingly or fraudulently
enters into’any agreement, express of implied, with
another such party in interest or attorney for
another such party in interest, for the purpose of
fixing the fees or other compensation to be paid to
any party in interest or to any attorney for any
party in interest for services rendered in
connection therewith, from the assets of the
estate;

Shall be fined not more than $5,000 or imprisoned
not more than cne year, ¢ both,
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The obvious purpose of this section is the prohibition against the
exacting of unreasonable fees for service performed by all those involved in
a case under Title 11. In effect it is a safeguard to protect ajainst
allowing named participants in a bankruptcy proceedima from dividing up a
debtor's estate., However, this section is not intended to orevent a debtor
from agreeing to compensate his/her attorney, in any awunt areed upon so
lona as the-compensation was to be paid after the bankruptcy proceedinas had
been closed. In re Trans-State 0il Co., 24 F. Supp. 454 (Tex. 1938), rev'd
on other grounds, 99 F. 658 (5th Cir. 1938).

9-41.300 IMMUNITY PROVISION
Title 11 Section 343 provides,

The debtor shall apoear and submit to examination
under oath at the meeting of creditors under
section 341(a) of the title. Creditors, any
indenture trustee, or any trustee or examiner of
the case may examine the debtor,

The purpose of the examination is to enablé creditors and the trustee
to determine if assets have been improperly disposed of or concealed,

Efforts to thwart examinations through the exercise of the privilege
against self-incrimination have been met with the enactment of the immunity
section (11 U.S.C. §344) which provides,

Immunity for persons reguired to submit to
examiration, to testify or to provide information
in a case under this fitle may be granted under
part V of Title id.

This section carries part V, (section 6001 et . of Title 18, Crime
and Criminal Procedure), over into bankruptcy cases. us, for a witness to
be ordered to testify before a bankruptcy court, in spita of a claim of
privilege, the U.S. Attorney for the district in which the court sits would
have to request the immunity order from that district court. The rule would
apply to both debtors, creditors, and any other witnesses in a bankruptcy
case, If the immmity were granted, the witness would be required to
testify. If not, the witness could claim the privilege ajainst self-
incrimination.

dnfitiatnkiiniee
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Inmunity provision of this section prohibits mot only evidentiary use
of compelled testimony, but its use as an investigatory lead, and bars the
use of any evidence obtained by focusing investication on witness as a
result of compelled disclosure. In re Grand Jury Proceedinas, 497 F. Supp.
979 (=.D. Pa. 1980).

tnder 18 U.S.C. $£3057 bankruptcy judges, receivers and trustees are
required to report crimin.l violations to U.S. Attorneys. The following
safequards have been recommended by the Bankruotcy Division, Administrative
Office of the United States Courts, in order to mrotect against inadvertent

use of the bankrunt's testimony in developinq a criminal case against the
- bankrupt. : '

In criminal referrals based upon evidence or leads not directly or
"indirectly obtained from the testimony of the bankrupt, the existing
referral procedures will be followed, :

In any case in which the debtor testifies and a criminal investigation
is underway or is anticipated, the bankruptcy judge will order that no
one shall have access to the transcript of the debtor's testimony without
first identifying himself/herself and signing an aporopriate record
reflecting that hé/she’ has requested and been granted access to the
transcript. Adootion of this procedure will assist the government in
showing in any subsequent criminal proceedina that the prosecution did not
have the benefit of a review of that portion of the debtor record.

] In addition, in any case under Title 11 in which the debtor testifies,

and a criminal investigation is underway or is anticipated, the bankruptcy
judge will appropriately alvise trustees, creditors, attorneys, amd other
persons who heard the dehtor's testimony that, in the event they are
interviewea concerniig criminal aspects of the - se, no disclosure should be
made concerning the content of the immunized testimony of the debtor.

In any instance in which the only evidence of criminality is developed
is the debtor's testimony, the referee will refer the case to the U.S.
Attorney for possible criminal investigation without making reference to any
information based directly or indirectly upon the debtor's testimony. The
U.S. Attorney will request the Federal Bureau of Investigation to conduct a
limited investigation, possibly including a review of available books and
records and the bankrupt's schedules, to determine whether there is
independent evidence upon which a criminal investigation may be predicated.

However, since in Kastigar v. United States, 406 U.S. 441 (1972) the
court stated:
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" This total prohibition on use provides a
conprehensive safequard, barring the wuse of
conpelled testimony as an ‘investigatory lead' and
also barring the use of any evidence obtained by
focusing investigation on a witness as a result of
his compelled disclosures.

The Criminal Division recognizes that the argument may be raised that the
immunity bars a referral based solely upon the immunized testimony, but it
is believed that in cases of significant import, at least, the Department
has a responsibility to investigate regardless of this factor.

When the debtor is a corporation, bankruptcy judges will consider the
feasibility of clearly designating an individual not suspected of criminal
conduct as the person to represent the debtor, thus possibly avoiding a
grant of immunity to a prospective criminal defendant. However, if a
corporate officer woluntarily testified without being clearly designated to
speak for the corporation, it has been held that the immunity provisions

are applicable under these circumstances. United States v. Coyne, 587 F.2d
111 (24 Cir. 1978).

Where the bankrupt or officer of a bankrupt corporation designated to
represent the corporation is the defendant in a bankruptcy prosecution and
has testified at the first meeting of creditors, the burden of proof is on
the government to show that its evidence is independent of such testimony;
however, such proof is by preponderance of the evidence rather than beyond a
reasonable doubt, United States v. Seiffert, 501 F.29 974 (5th Cir., 1974);
(Bloch v. Consino, 535 F.2d 1165 (9th Cir.), cert. denied, 429 U.S, 86
(7976). It has also been held that the books and records of the debtor and
the bankruptcy documents are not subject to the immunit provisions of

Title 11. United States v. Seiffert, a; United Srates v. Falcone, 544
F.2d 607 (2d Cir, 1979), cert. denied, U.S. 916 (1977).

9-41.400 PLANNED BANKRUPTCY

One aspect of bankruptcy fraud to which particular consideration should
be given is the planned bankruptcy or “"scam” cperation. While the scheme
has many variations basically it involves the purchase of merchandise from
many creditors, the disposal of the goods for cash, the concealment of the
proceeds, and then either claiming bankruptcy or having the creditors force
the bankruptcy.

APP I PAGE 288
(1/87)

FE:BE%AR%', 1984




UNITED STATES ATTORNEYS' MANUAL
TITLE 9—-CRIMINAL DIVISION

A-1.19.17

In some instances the perpetrators of this scheme purposely purchase
relatively small gquantities of merchandise fram a large nurber of suppliers.
Since no one creditor suffers a great loss, no complaint may be made unless
one or more of the creditors organizes the others to pursue the matter,
Since frequently the books and records disappear with the perpetrator, one
of the major tasks of the investigation is to find all of the victims,

All of the schemes employed cannot be set forth, a few entail the
following:

A. Setting up a new company, with a bank account, a legitimate o
apparently legitimate balance sheet, paying injtial invoices in full on
modest orders, increasing orders and paying less and finally placing large
orders which are not paid for, with the merchandise being sold at cost o
shipped to other locations, and with the operations of the scheme
disappearing with the proceeds or the merchandise.

B. Setting up a company with a name similar to one with an established
credit rating with ®"new” branches, placing large crders and absconding with
goods or proceeds.

. C. Acquiring control or purchasing a company with a good credit rating
and employing the scheme before suppliers became aware of a change in
Mership-

In addition to the use of the statute designed to combat bankruptcy
frands as to the concealment and transfer of assets, in these matters
consideration should be given to the use of the mail and wire fraud
statutes, 18 U.S.C. §1341 and §1343, and the interstate transportation of
property cbtained by fraud statute, 18 0U.8.C. §2314. See United States v.
Castellana, 34¢ 7.2d 264 (24 Cir. 1965), cert. denied, 383 U.5. 92R (1966);
Onited States v. Jacobs, 395 F.2d 469 (8th Cir. 1968); United . .ates v.
WolcofL, 379 F.2d 52T (7th Cir, 1967); United States v. Dioquardl, 428 F.2d
033 (24 Cir.). cert. denied, 400 U.S. §25 (1970); nited States v, Goodman,
285 F.2d 378 (5¢h Cir. 1960) and United States v. Harris, 388 F.2d 373 (/th
Cir. 1967).

9-41.500 REPORT CF VIOLATIONS

Title 18, United States Code, Section 3057(a) requires the 3judge,
receiver or  trustee having reasonable grounds for believing that any
violation of laws of the United States relating to insolvent debtors,

APP I PAGE 289
. 41, p§'116964 (1/87)




UNITED STATES ATTORNEYS®' MANUAL
TITLE 9—CRIMINAL DIVISION _ A-1.19.18

receiverships or reorganization plans have been camitted, to report all the
facts and circumstances to the appropriate U.S, Attormey. This report has
been made mandatory in crder that the United States Attorney be apprised of
possible violations which ordinarily would not come to his attention. Tpon
receipt of this report, the U.S. Attorney determines whether an FBI
investigation should be commenced; and upon completion of this investigation
decides whether criminal action is warranted, ‘The ju ge's report of
possible violations is not a condition precedent to the initiation of an FBI
investigation,

Investigations are often begun as the result of information furnished
by creditors or other interested parties, rather than by report pursuant to
18 U.S.C. §3057(a), and it is thus immaterial, when prosecuting an offender
under any of the criminal provisions, whether the procedure set forth in 18
U.S8.C. §3057(a) has or has not been followed, Dean v. United States, S1
F.2d 481 (9th Cir. 1931); 2 COLLIER ON BANKRUPTCY (l4th ed.), 1236. This
section does not confer any procedural rights upon a defendant. United
States v. Filiberti, 353 P. Supp. 252 (D. Conn. 1973).

The U.S. Attorney, in declining prosecution, should furnish the
Department with a cogent and reasonably detailed explanation of his reasons
for declination, together with specific reference to the facts of the case.
The mere conclusion that the facts of the case do not warrant criminal
prosecution or that the facts do mot indicate that an offense has been
comnitted is not sufficient. This requirement is applicable regardless of
the method by which the investigation was initiated and as well to those
cases in which a report is received pursuant to 18 U.S.C. §3057(a) and the
United States determines that no investigation is necessary. However, where
the report ie rereived under 18 U.S.C. §3057(a) the judae should be advised
of action taken or declination, alihough reasons for declination need not be
indicated.

It is to be noted that the personal opinion of the judge or trustee as
to whether a criminal offense has occurred or as to whether criminal
proceedings should or should not be cammenced is in no way binding on the
J.S. Attorney or determinative of the issues involved. Similarly, the
Jecision of an officer of the Bankruptcy Court not to refer a matter to the
U.S. Attorney should be determinative in any prosecutive analysis.
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TORTS BRANCH REPRESENTATION MONOGRAPH I:
REPI.ZSENT.ATION PRACTICE AND PROCEDURE

I. INTRODUCTION

Tort suits seeking money damages against federal employees
in their individual or personal capacities is a phenomencn
of serious and growing concern. As of this writing, there
are approiimately 2,500 lawsuits of this nature involving
apprcximately 10,000 federal employees. Prompt and effective
legal representation in the appropriate cases is criticzl to
successful defense on both a tactical ard strategic level.
This monograph will address the criteria, process &nd problars
involved with Department of Justice representation.

A. THE CONTEXT

*

This ménograph addresses tort suiis. In a limited
sense, it also addresses criminal matters filed against federal
employees in state courts, but the thrust of t..e Despartm:nt of
.Justice representational effort is in tort suits.

The elements of a tort case are:

1. A duty running from the defendant to the
rlaintiff;

2. A brea:h of that duty by the defendant;
3. Proxinate causation of an injurv;

4. Resulting in damages.
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I1f a lavsuit seeks money damages personally against a federal
employee, it is likely a tort suit with which the Torts

Branch is concerned and to which the p*ocedures and concarns
outlined below apply. The Torts‘?ranch processes approximately
75% of all cuits against individual federal employee defendants.
If in doubt, forward the matter to the Torts Branch. If it
belongs elsewhere, it will be promptly transferred.

B. INDIVIDUAL CAFPACITY VIRSUS OFFICIAL CAPACI

Personal representation of government employees is necessary

orly when they are sued in an individual capacity. This capacity

is to be distinguished from official capacity. When a government
emplovee is sued in an official capacity, the real defendant is
the United States. Should the court award relief, it wetld be
awarded against the resources of the Unxted States. A pue_zc
ocficial c¢an quickly be rid of an official capacity lawsuit
simply by changing jobs and leaving the cffice which is the
real target of the suit. The Dep:=tment of Justice will repre-
sent federal officials (who in turn are representat*'es cf the
real deZendant, the United States) sued in their official
capacity for declaratory, injunctive or other forms ~f relief.
No formal request for representation is necessary. United

States Attorney's Manual, Title 4, % 4-13.000.
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Wren an employee is sued in his or her individual capacity, .
however, he or‘she is the personal tarcet of the lawsuit.

The plaintiff seeks recovery from his or her personal assets

as opposed to the assets of the Gnited States. The official
cannot shed the suit by shedding the job, even though it may
have arisen cut of_performance‘of official duties. The defend-
ant is just as much a personal defendant as if sued in ->rt by
a neighbor for a personal trespess or as though sued by a
motorist for negligence when not on government business. Thus,
the context of the normal personzl reguecst for Departmert of
Justice represerntation is a tort suit arising out of that
federal employment, b.:t filed zgainst the employee in his or
her individual capacity.

The initizl inguiry upon receipt of a new tort suit againct .
named individuals then must be to determine whether they afe
sued in their individua” or official capacities. This is not
alwzys easy. Among %<he indicié to be reviewed are the caption
of the complaint, the body of the complaint and, particularly,
the ad ézonum clause. The clezrest hallmark of an Individual
capacity suit is that the ég damnum, or prayer for relief,
cseeks money damages personally from the named individual. If
that is the case, the suit is against the employee in his or
her individual capacity. When in doubt, it Is safer to tresat

the case as ore against the official in his or her individual

a- ®
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Cc. TORT SUITS AGAINST THE UNITED STATES

The United States can also be sued in tort, but only in
a limited way. 1In 1946, Congress passed the Federal Tort
Clzims Act, 28 U.S.C. §§ 1346(b), 2671-2680 (FTCA). The
FTCA is a limited waiver of sovereign immunity which does
not extend to all causes of action which might exist under’
the common law or to any cause of action based upon an alleged
violation cf the Constitution. Moreover, if a plaintifl
attempts to sﬁe the Unitéd States, but does not strictly
comply witih the procedural requirements of the FTCA, such as
filing an adrinistrative claim within two years (28 U.s.C.
§§ 2401, 2675), there is no subject matter jurisdiction.
Individual federal emplcyees do not enjoy sovereign
immunity. Accordingly, neither the prgcedural requirements of
the FTCA nor limitations on the typés of actions Zor which
the United States can be sﬁed are applicatle. When an emplovee
is named as a co-defendant with “he United States, there must
be a distinct jurisdictional basis alleged in the ccmplaint, and
the analysis of applicable defenses and tactics on bzhalf of
the employee is usually entirely distinct from an analysis of

defznsas availacle tc the United States. */

:/ An exception to this rule exists when a federal employee
Ts sued for conduct which has been declared by statute to De
exclusively remedial against the United States. See 28

U.S.C. § 2679 (federal drivers): 10 U.5.C. § 1088; 22 U.S.C.

§ 817; 38 U.S.C. § 4116; and 42 U.S.C. § 233 (re2dical personnel
of most federal agencies). In that particular =ipe of case,
the Unitec Z2iates is substituted as the defendant for . e
employee. See part vi, L, infra. However, it muc: be st-essed
that this is the exception, not the nomm.
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II. AUTHORITY FOR DOJ REPRESENTATION .

A. STATUTORY AUTHORITY

The authority for Department of Justice Representation
is found in 28 U.S.C. §§ 516—519; it is the responsibility of
the Attorney General to "attend to the interests of the United
State:-" in any court in the land (28 U.S.C. § 517) and "to
supervise all litigation to which the United States, an agency,
or officer thereof is a par:ty, . . ." (23 U.S5.C. § ElS).
Among thel“interests" of the United States is the representation
of its employees who are sued for acting within the scope of

their employment. Eooth v. Fletcher, 101 F.2d4 676 (D.C. Cir.),

cert. denied, 307 U.S. 628 (3.938); Berr v. Mattec, 360 U.S.

564, 591 (1959). This rerresentaztion is proviced more to

protect :-ie interest ¢of the United S:atés in defending the .
federal conduct or program than the-individual interest of the
erployee. Happily, the private and publi interests usually

coincide. There is no obligation to any particular employee to

provide representation. Ryan v. United States, 227 Cz, Cl. 711

(1981). |
B. PRESENT AND PORMER EMPLOYEES OF THE UNITED STATES

Pursuant to its statutory authority and responsibility,
it has bee- the practice and the policy of the Department oif
Jucstice to represent present and former employees who are
Perzonally sued for money damages in their individual capacities

kaseé upon actions taken in pdrsuit of their official duties.
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Guidelines were publiished in 1677 and revised in 1982, They
appear at 28 C.F.R. §§ £J.15 anc 50.16. Such representation
is not nrcessarily limited to tort cases, but may extend to
congressional and deposition testimony as well. Sée Part V,

C. CTHERS

In addition to federal employees, whose represzntation
is covared by the guidelines, there may be sufficient interest
of the United States in a particular matter to warrant repre-
sentation b a2 Department of Justice of persons who are not
foderal erployees. Under the gereral authority of 28 U.5.C.
§§ 517, et sed., the Attorney General has, on occasion, repre<
sented such persons as key informants and cooperating citizens
when <heir efforts have been or contin&e to be vital to a law
enforcement effort. A request for such represeniation reguires
a strong expression of interest from the ~oncerned United
States Attorney and sponsoring agency. gince such ‘representa-

tion is not the norm, it is given careful scrutiny.

I11. CRITERIA

Representetion of Federal officials sued in their cfficial
capacities is virtually automatic. By contrast, Department
c: Justice representation is never available in a federal
criminal proceeding or investigation or in an agency disci-

plinary proceeding. 28 C.F.R. § 50.15(a)(4) and (b). Nor
-G
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is it available in a civil case if the employee is the subject
of a federal criminal investigation for the same act or acts. .
28 C.F.R. § 50.15(a)(4)~(6).

The criteria for personal representation of an employee
personally sued for damages or the subject of state criminal
proceedings or the subject of a congressional or judicial
subpoena are:

l. Scope of employment. The employee's actions
must reasonably appear to have been performed
within the scope of his or her federal emplcyment.

2. Interest of the United States. It must also
appear that it is in the interest of the
United States to provide the regquested
representation.

28 C.F.R. § 50.1c5(a).,

Scope of employment is determined: by reference to generally
understood concepts of tort law. The issue is: was ‘the employee .
about the master's (federal_government's) tusinezs at the time
of the occurrence? Because of time constraints in the ear-
stage of the case, extensive fact finding cannot be undertaken
by the Department and any doubt is usually resolved in the
employee's favor.

The second criterion éf *interest of the Unitec States"
is harder to define. As a practical matter, there is usually
an interest in the United States in cdefending the conduct of
the program in which the employee was engaged. There is also

an additional interest in employee morale generally. Interest

of the United States has been found to be lacking in cases that:
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1) were of a de minimis nature (minor traffic ticket);

2) involve a swearing contest Letween two co~equal employeeS
arising out of an altercation; 3) where the subject employees
apparently did not tell the truth or otherwise covered up
wrongdoing in the course of an official investigation follow-
ing the incident; 4) where another federal agency.has fourd
the conduct to have been wrongful, and, at least, the subject
of formal punishment (e.g., court nartial); and 5) where the
Department has been asked to undertake representation at so
late a stage in the proceedings as to be handicapped in
effectively doing so.

A representation decision is not irreversible. It is
pased upon matters as th¢y rveasonably appeared” at the times.
New information mdy lead to recons ideration and, pocsibly.
withdrawal or initiation of representaeion'that was eriginal;y

denied.

IV. PROCEDURE

a. LEQUESTS FOR REPRESENTATION

_ Every individual defendant c¢r subject of a subpoena

eho pelieves that he or she needs and qualifies for Depaftment
of Justiee representation must request it in writing. Before
Department attorneys can establish an attorney-cliernt relation=
ship, they must know that the individual defendant desires

that relationship to exist. Every defendant has the cight t©
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hire private counsel at his or her own expense and the Depart-
ment has no right to intrude (except perhaps in an amicus
capacity) unless reguested. The written request should be
submitted to the individual's employing agency (usually the
Office of the General Counsel,'Cﬁief Counsel, Solicitor, etc.)
along with a copy of the summons and.complaint or other
legal papers. Unless representation is clearly unwarranted
(e.g., in a federal criminal case), the agency should ther
forward the request with all available factual information
to the Department with a recommendation as to whether repre-
sentation should be rrovid«d bared upon the criteria of
"scope" and "interest®. Sound practice dictates that a
courtesy ccpy of the papers should also be provided to the
United States Attorney in the district:where the suit is
filed. B |

Most requests fcr representation are within the province
of the Civil Division of the Department of Justice and should
be sent there by the employing agency. The matter will then
be assigned tc¢ the appropriate branch of the Division (usually
the Tort- Zranch). In the Torts Branch, the Assistant Director
in charge of representation may approve routine regquests.
Cases that zre difficult or involve reguests that should be
denied (except for denials in ¢2 minimis cases which can be
handled at the Eranch level) are forwarded to the Assistant

Attorney Gereral throuéh the "Civil Division Representation

-9-
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Committee®". This Committee, which meets informally when
necessary and is oﬁen to presentations, makés a recommendation
to the Assistant Attorney General, who then renders a decision.

Other litigating éivisions gf the Department may authorize
representation in cases within their sphere of activity. The
Criminal, Tax, Civil Rights, and Lands Divisions have all had
occasion to do so. However, most individual representation
cases are handled by the Ccivil Division and should be forwarded
there when douﬁ£ exists.

E. CONDITIONAL AUTHORIZATION BY TELEPHONE

Since each case is given careful individual consideration,
the written authorization obviously takes time. Frequently.,
for one reason or another, the matter must be determined quickly.
In such a case, telephone zpproval may be secured from the
2esistant Director in charege of representation in the ToTts
Branzh. 28 C.F.R. § 50.15(a)(1l). This spprovel is conditional
and must be supplemented by the aforesaid written materials.
In addition, United States Attorneys have automatic authority
to seek 60 days in which to respond to a complaint. Uaited
States Attorney's Manual, Section 4-13.361.

C. CABINET OFFICERS AND AGENCY HEADS

There is a partial exception to one aspect of the process
described above. Cabinet 0£ficers and Agency Hezds need not

personally request representation if:

-10-
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l. The plaintiff dces not allege his or her .
personal involvement in the alleged tortious
conduct;
2, It is clear from the representations of the
agency that the official was not personally
involved.
In such a case we will attempt to treat the suit as one
against the Cabinet Officer or Agency Head in hi: -or her
official capacity. Moreover, governme:% officials cannot
be held vicariously liable for the actions of their subordi-

nates. Lander v. Morton, 518 F.2d 1084 (D.C. Cir. 1975).

If, however, a plaintiff either subsequently alleges personal
involvement or it is a fact that the officer was personally

involved, a personal, written reguest must be forwarded.

D, CIVIL DIVISION REPRESENTATION:LETTER AGREEMENT

Upon formal approval of repfesentation,_ the litigating .
attorney should, in every case; forward a Representation Letter
Agreement to the client with a copy for signature and return.
The letter should set forth the limitations of Justice Department
representation so that the client fully understands and enters
the attorney-client rélationship on a basis of informed consent.
A copy of the letter utilized by the Civil Diviesion is incluaded

as an appendix to this monograph.
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V. DEPOSITION AND OTHER TESTIMONIAL REPRESENTATION

Federal officials may be subpoenaed toO give testimony at a

deposition, judicial proceeding or before Congress concerning

matters involving their official .duties. However, unless Depart-

ment of Justice representation has been specifically authorized
or the witness is testifying ir an offical capacigy, a Department
of Justice attorney present at the testimony does not represent
the witness and no attorney=-client relationship exists between
tre witness and the attorney.

A. OFFICIAL CAPACITY WITNESSES.

If the witness is testifying in an official capacity, such

as pursuant to a desigration by the employing agency under Rule
30(b)(6), Fed. R. Civ. P., then he or she Is serving as spokes-
person for the United States. Since tée Department of Justice
attorney represents the interests of the United States, the
attorney represents the witness in his‘or her nfficial capacity.

B. INDIVIDUAL CAPACITY WITNESS.

1. Representaticn Already Authorized.

1f testimony is sought in connection with a proceeding for
which Department of Justice represe..tation has been reguested
ana authorized pursuant to 23 C.P.R. § 50.15, irdividual repre-
sentation will be provided and & attorney-client relationship
exists between the Department of Justice attorney and the
witnecs. The most common example would be when the Department
represents a federal employee/defendant who iz being deposed by
the plaintilf.
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2, Representation Not Authorized.

A federal offical subpoenaed to give testimony in an .
individual capacity may request personal representation by the
Department of Justice pursuant to 28 C.F.R. § 50.15. In addition

to determining whether the “scopé“ and "interest of the United

States™ criteria are satisfied, inquiry must also be made as to
whether there is a demonstrable need for personallrepresentation,
i;g;, whe.her representation is warranted to protect the witness
from adverse legal consequences. For example, representation
might be provided if "Jcan Doe" defendants were named in the
complaint and the witness was involved in the conduct giving

rise to tﬁe suit and is likely to be named as a defendant. On

the other hand, representation cannot and will not be provided

to protect a witnez—:é from the possibilzity of federal criminal .
investigation or prosecution. in most instances, a federal |
employee providing testimony does not need personal representation
and De_'artment of Justice representation will no: be authorized
for a federal employee/witness.

While the Department of Justice may not represent a federal
emplorse/witness, and there is no attorney-client relationship
established prior to or during the testimony, there is neverthe-
less a mdtuality of interests which offers a measure of comfort
and protection to a vitness. 1In many cases, when a federal
employee is called upon to serve as a witness, his or her
cZficial conduct is at issue and the Department of Justice

-13- | .
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attorney is, in effect, defending, or seeking to explain, thle
actions of the witness on behalf o the em?ldyer of the witness,
the United States. Consultation with a present or_former

federal employee prior to a depogition or testimony, regzrdless

of whether personal representation by the Department has been
requested or authorized, is entirely aﬁpropriate,‘as is assisting
the expeditious processing of a request for persconal representa-
tion should the federal employee/witness have a valic basis for
pbelieving that personal re-resentation is hecéssary and warranted.
The Department attorney should ensure that the witness is

placed at ease, fully understands the nature, scope and potentiél
consequences of the proceedings and testimony, and is briefed
generally on what to expect and the appropriate manner in which
to respond. During a deposition, it may be approrriate té
attempt to make the witness comfortable and to prevent unwarranted
harass~ent or irtimidation by counsel. After all, the witness

is a present or former emplcoyee of the United States, which is
the main client of the Department attorney.

It muct also be remembered, however, thaz situzlions may
arise where the Department.attorney may have to cross-examine
the federal emplo&ee/witness, even vigorously, in order to
fully protect the interest of his or her client(s). For this
reason, care must be taken to ensure that the witness has o
basis for an impression that a Deuartment cf Justice attorney
is providing personal represeriztion to the witness or that

-l4=
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an attorney=-client relationship exists such that communications
between the attorney and the witness ar: protected from
disclosure or use by the attorney. Similarly, Department
attorneys must take no action which would impinge upon the
rights or prerogatives of present or former employees who are
called upon to testify as.witnesses. For example, in the
~absence of specific consent by the witness, Departm:nt attorneys
should not agree to accept subpoenas or other process on

behaif of the witness and c:re must be taken in arranging for

schedules, interviews, etc.

VI. ISSUES, PROBLEMS AND LIMITATIONS

A. TIME TO ANSWER OR OTHERWISE RESPOND TO A
COMPLAINT AND TO APPEAL

r.

Rule 12(a) of the Federal Rules of Jivil Procedure
provides that "[t]he United States'or an officer or agency
thereof shall serve an ¢ swer to the complaint . . . within
60 davs after the service upon the United States attorney of
the pleading in which thé claim is asserted." Thzsre has been
some coniusion as td whether a defendant in a 3ivens case
gets 60 days by virtue of Ais status as a federal oZficer or
20 days because a Bivens action is, by definition, against him
or her personally or individually. The Department of Justicé
position is that all federzl employees who are sued for mcney
dzmages are entitled under Rule 12 to 60 days within which to
answer. United States Attorneys are authorized without further

-15=
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communication from the Department to provide federal employees
with representation fof the limited purpose of assuring that
they receive 60 days. See U.S. Attorneys Manual, Section
4-13.361.

However, the Suprene Court recently denied certiorari in

the case of Robinson V. Chapman, u.s. , S.Ct.

No. B83-5293, and thereby left intact an unpublished holding of
the 1lth Circuit Court of Appeals that a federal employee,
Bivens defendant, was not an officer of the United States for
purposes of Rule 4(a)(l), Federal Rules of Appellate Procedure.
Therefore, the 30 day time periocd to appeal was applied rather
than che 60 day appeal period for a suit against the United
States or an agency or officer thereof. The effect of this
ruling is to place a cloud; at least within the 1llth Circuit,
upon the Department's position and practice of seeking 60 days
in which to respond to a complaint in the district courts under
Rule 12 of the Civil Rules. This is sc because the langu&zge
describing an "officer" of the United States in both rules is
identical. Some courcs, particularly in the 1lth Circuit, may
take the view that a Bivens defendant has only 20 days to
respond to a complaint.

The Ninth Circuit Court of App:als, in a published
opinion, £found that 60 cays was proper in an appeal context.

Wallace v. Chappell I, 637 F.24 1345 (9th Cir. 1981). Recently

the Fifth Circuit also adopted that Rule. williams v. Collins,

-]16=-
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F.2d r No. B2-4434 (April 2, 1984). A Federal .

District Court has also specifically held that the longer

period applies to answer complaints. Joam Co. v. Stiller,

N.D. Ca., No. C=82-4392 -Rhs (Dec;mber 14, 1982); 83-1 U.s.T.C.
9195. R

Until the issue is finally settled, prudence dictates that
care be taken to protect individuals who are served with a summons
which appears to reguire an answer or responsive pleading in less
than 60 days. In.;ddition, individual Bivens defendants should
be advised that it is the position of the United States that the
60-day time period is appropriate. 1In the event that the defendant
is éuccessful in the trial court and a plaintiff files an appeal
more tha:a ‘30 days but less than C_O cays after judgment, the .
United States will not take the position that such appeal is
untimely. To the contrary, the United States will be asserting
in both the Distrizt and Appellate Courts_that 60 days is the
proper time limit.

B. REMOVAL

28 U.S.C. § 1442 provides, inter alia, that a civil action

or criminal prosecution commenced in a state court against any
officer of the United States, or any agency thereof, or person
acting under him, for any act under color of such office, may be

removed to the United States District Court for the district

and division embracing the place where it is pendinc.

-17- ®
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In a case broucht against a federal employee in state
court, removal to federal court should be undertaken in almost
every instance. There may be tactical reasons why removal is
not in the interest of an employee-client in an isolated case,
but it is generally to the strong advantage of the employee toO
nhave the matter heard in federal court. If an in@ividual
client elects to disregard advice to remove and chooses to stay
in state court, the appropriate departmental officer should be
impediately informed. 28 U.S.C. § 144€ requ.res that a case

must be removed within 30 days after the receipt by the defendant

through service "or otherwise" of a copy of the initial pleading.

Thus, Department of Justice authority for representation,'
inecluding removal, shoulé be quickly sought. A removal bond is
required pursuant to 28 U.5.C. § 1446(6), and the premium for
such a bond is payable from the United States Atssrney's liti-
gaticn expense account. United States Attorney's Manual, Title
4, % 4-13.360; Civil Division practice Manual, ¥ - 1.3(c).

¢. SERVICE OF PROCESS

It is not in the scope of thnis monograph to exhaustively
+reat service of process requiremnents 2-.4 their impact on
defenses under Rule 12 of the Federal Rules of Civil Procedure.
See, Torts Branch Representation Monograph II. However, Depart-
ment of Justice attorneys gefending Bivens cases must be alert
to such defernses as an initial concern when first reviewing a

complaint. The validity of such process as has been received

-]18=-
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by the defendant is often dispositive of the entire case. Note
that Rul~ 4 of the Federal Rules of Civil Procedure was recently
revised to authorize service of process by first class mail
against individuals and corporations. See new Ru;é 4(c)(2)(C).

In summary, the new rule provides for the suﬁmons and
complaint to be accompanied by two copies of a "notice and
aéknowledgment' form, one of which is to bg returned to the
Plaintiff in a postage paid envelope also provided by plaintiff.
Assistant Attorney General J. Paul McGrath issued guidance on
February 19, 1983, to all U.S. Attorneys and General Counsels
advising that no federal employee should acknowledgé receipt of
such service of process by first class mail before consulting
with competent counsei, either at the ?gency or Department of
Justice level. Department attorneys wére also ‘given broadened
authority to render advice on the validity of service of process
prior to receiving specific representation authority.

D. ATTORNEY-CLIENT PRIVILEGE

Department of Justice attorneys who undertake representation
of individual clients personally sued for money damages have a
full attorney-client relationship with those individuals. 28
C.F.,R. § 50.15(a)(3). This also extends to agency attorneys of
Devartment components such as the FBI. The attorney-client
relationship cormences at such point as the individual requests
representation and applies to communications made for the
purpose of securing such representation. No materizl contzined
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in the request nor confidences exchanged during the process may
be used against the individual défendant in agency disciplinary
or other proceedings. Such information may. however, be part

and parcel of the data determini;g whether representation is to
be authorized or maintained. Once a caseé has reached disposition
in the courts, attorney-client material must continue to be
protected and a separate file containing such material should
usually be retained after the case is closed and the ofﬁicial
file forwarded to a record center.

E. CONFLICZS

1. Among Defendants.

Eighty percent of the damages suits against individual
federal employees involve multiple defendants. In some of
those cases individual defendants will have different versions
of the underlying facts and will accuse each other of wrongdoing.
Usually, these contlicts do not ripen antil threshsld legal
motions to dismiss or for summary judgment have been filed
ar.d lost. In addition, it is frequently very much in the
cactical interest of the defendants toO assume a jecint defensive
front and not be divided ahd weakened by Cross accusations.
However: in the event that a conflict persists be?ond threshold
motions, the Assistant Attorney General may decide that the
Department of Justice will pay private counsel toO represent
the defendants, grouping them jnto the largest compatible
groups possible to minimize thé number of private counsel
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needed. See 28 C.F.R. § 50.16 and Civil Division Directive
2120 (Revised). The Civil Division Directive prescribes .
a maximum fee of $75 an hour and sets forth the details as
to how a private counsel contract is to be establizhed ang

maintained. If the United Staies is not a party to a lawsuit

wherein private counsel are retained because of a conflict
among defendants, the United States Attorney will-withdraw
completely from the case so as not to create an unfavorable
inference against any of the defendants. If the United States
remains a party, a different AUSA may be assigned in deference
to the azttornev-client relaﬁionship which existed between the
original AUSA and the defendants.

2. With a Position or Interest of :the United States.

On occasion, a position or argumeiut might be available - .
to a defehdant, the assertion of which would not be in the
interest of the United States. Department of Justice attorneys
Primarily represznt the interest of the United States. Where
there is a tension between the interest of the‘individual
client and the interest of the United States, the Department
attorney -annot advance the interest of the individual client.

The attorney must advise the individual defendant of the available
argument or position but that the Department cannot assert it.

The defendant's option then is to specifically agree to continue
with Department of Justice representatizn and expressly waive

the right to hzve the argument made or the position asserted.
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Alternatively, the defendan£ can terminate that representation
and hire private counsel at his or her own expense. In some
cases where these interests do not coincide but are not in direct
" contradiction, the Department may fund private counsel. Accord-
ingly, a request for such funding will be entertained. However,
it must be recalled that a basic tenet of Department sponsored
representation is "interest® of the United States. If that
interest is defeated by a certain argument, it is probably not
in the interest of the United States to either represent oOr
fund private counsel.

Department attorneys handling such a case may be legiti-
mately troubled by the ethical aspects. Canon Five of the
Rules of Professidnal Conduct generally prohibits the zerving
of two masters. However, inherent in ihe policy decision to
provide represeﬁtation to individually sued employees was the
prospect of diverging interests in the course of litigation.
Every case carries with it a bundle of public and private
interests. The Attorney General must, perforce, determine and
then assert the primary interest of the United States when
these interests d=. in fact-diverge. The only antiseptic solution
would be to cezse representing individuals altogether. This
would be neither fair to employees nor wise for the Uaited
States. The Attorney General ijs unlike a private attorney in

this role. He must look to all of the public interests involved,
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including defense of the individual employee. In this connection,
Attorney-General Benjamin R. Civiletti, in correspondence to the .
ABA Commission on Evaluation of Professional Standards on May %3,

1980, stafed, *In such circumstances I believe it is the respon-
sibility of the Attorney Generalato determine the appropriate

course of conduct for federal att.r-neys."

F. COUNTERCLAIMS AND OTHER AFFIRMATIVE ACTIONS

As a general rule, Department of Justice representation
only extends to defensive representation of individual
employees. Neither counterclaims nor other affirmative actions
are authorized. However, in compelling cases, United States
Attorneys, clients, and their agencies may write to the Department
seeking an exception to the general rule.

Other possible aggressive actions:that may be considered .
against a hectoring plaintiff include the following:

l. Sanctions under Rule 11, Fed. R. Civ. F.,

C.F. Tapp and Sons v. Arnet%, et al.,

(D. N.M., Feb. 7, 1984);
2. Attorney's Il-2s for the United Statec based upon

pPrinciples of bad faith., See Alyeska Pipeline

Service Co. v. Wilderness Societv, 421 U.S. 240

(1975):; 42 U.S.C. § 1988; Moon v. Smith, 823

F. Supp. 1332 (E.D. Va. 1981);
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3. Injunctive action against frivolous suits.

See, In re Anthony R. Martin-Trigona v. Lavien,

et al., 573 F. Sup;. 1245 (D. Conn. 1983).
These remedies are being increasingly utilized by United States
Attorneys throughout the country. Nonetheless, care should be
taken to seek the advice of the Department before initiating
their pursuit.

G. TPAYMENT OF JUDGMENTS AND SETTLEMENTS

With few excaptions, there is no provision for the United
States to pav a2 judgment or settle a case by paying money in a
case solely involving individual federal defendants. (A specific

. statutory exception can be found at 26:U.S.C. § 7423 concerning
Int -rnal Revenue activities.) Accordingly, responsxbxlxty for
payment of any judgment or settlement rests with the individual
defendants. If the United StatES, however, is also properly
sued under the Federal To t Craims act and there is & judgment
on the merits, no judgment can be entered against the individual
defendants. 28 U.S.C. § 2676. Similarly, the United States
car settle if it is a viabie defendant under the FTCA. Short
of that, the only recognized vehicle for relief from a final
judgment awarded against an lndlvxdual federal employee is to

seek a private relief bill in the Congress for payment.

-24=

APP I PAGE 317
(1/87)




A-1.20.28

H., CRIMINAL MATTERS .

As previously mertioned, there is no Department of Justice
representation available in federal criminal matters or investi-
gationé. Representation may be available in state criminal
proceedings if the tests of‘scopé of employment and interest of
the United States are satisfied. EKowever, in every such case,
close consideration is given to both criteria.

In cases where a federal employee is the subject of a
federal cfiminal proceeding or investigation, Department of_
Justice representation cannot be provided in a related civil
suit. 28_C.F.R. § 50.15 (a)(4)-6). 1If, however, an unrelated
civil suit happens to be filed againét the employee, repre-
sentatior could be provided. Moreover, if an indiectment cr
information has not yet been issued ag:ainst the federal .
employee, a request for private counsel will be entertained
in a related eivil case. If it were approved, funding would
have ti be wichdrawn upon indictment or issuance of an
information.

In Bivers cases, it is important for United States Attorneys
and other Department of Justice attorneys to be alert to the
pPossibility of the existence of a related federal criminal
matter. Contact with the prosecuting unit mus: be promptly
initiated when there is reason to believe that there may be a
federal criminal proceeding to determine if the civil cefendant
is also a subject or whether he or she has been cleared. |

- 25 - APP I PAGE 318

(1/87)



A-1.20.29

I. REPRESENTATION OF JUDGES AND LEGISLATORS

Representation of employees of co=equal branches oi the
government, including judges and legislators, is ipherently
sensitive and should be approached with care in every case.

In particular, careful coordination of requests for representa-
tion is required. The legislative branch, for example, often
chooses to defend its own cases. Beyond these observations,
the general concepus concerning representation also apply to
these officials.

As a general :ule, the Department may represent a member
of the judiciary when the only relief sought is money damagesS.
The Department, however, will-not represent a judge in a
collateral proceeding, such as a mandamus action, whicn is
in the nature of an appeal to overturn a decision of the‘
judicial officer rendered in favor of one party or another.
Such a proceedi. 3 normally would see the decision of the court
defended by the real party in in=erest, i.e., the party that
benefited from the ruling. Unless that party happered to be
the United States, there would be no federal interest. See,
United States Attorney's Manual, 9 1-10.100, et seq.

A pelated issue has to do with the propriety of a United
States Attorney or an Assistant continuing to appear before a
judge, having undertaken representation of the jadicial officer

in another case. See 28 U.S.C. §§ 455 and 144. The position

- 26 -
APP I PAGE 319
(1/87)




of the Department is that no unfairness or appearance of unfair-
ness is created in the normal cace .due to the fact that repre-
sentation of judicial officers rarely involves_the disclosure

of attorney-client type cqnfidences. Virtually every case

finds disposition through the doétrine of judicial immunity.
Thus, there would be no basis for disqualification or any
requirement to notifv opposing counsel in other uﬁrelated cases
of the representatior. See lette: of Attorney General Richard
G. Kleindienst to Roland F. Rirtz, January 31, 1973, reprinted
at United States Attorneys Manual, ¢ 1-10.111. If, however,
compe tent representation will require attorney/client discussions
and a defense peyond the assertion of judicial immunity,
consideration should be given to representation by Department
attorneys or an Assistant United Stateé Attorney from a neigh-
boriﬁg district.

J. TRAFFIC CASES AND OTHER DE MINIMIS MATTERS

Traffic cases and ¢ her small matters may be the subject
of representation requests. Unless the employing agency reason-
ably concludes that representation ic "clearly unwarranted"
(28 C.F.R. § 50.15(a)(1)),.the regquest should be forwarded to the
Department. Whether representation is then afforded turns on
an anzlysis of the interest of the United Staﬁes. Heavy weight
is given to the position ¢£f the United States At.orney as to

whether it would impact unduly on available staff and re-ources.

-27-

APP I PAGE 320
(1/87)




A-1.20.31

The other primary factors are whether the incident involved

personal or property injury that may result in a tort claim
against the United States or jts individual employee and whether
the supremacy clause of the Cons;itution or similar federal
concepts may be implicated. Representation in such cases may

be considered and denied at the Torts Branch level.

K. SUITS CONCERNING CEPARTMENT OF JUSTICE REPRESENTATION

The Attorney General is not required to provide represen-=

tatien. Expeditions Unlimited Aquatic Enterprises, Inc. v.

Smithsonian Institution, 566 F.24 289, 292 n. 7 (D.C. Cir.

19777, cert. denied, 438 U.S. 915 (1978); Booth v. Fletcher,

101 F.24 676, 681-682 (D.C. Cir.), cert. denied, 307 U.S. 628

. (1938); Rvan v. United States, 227 Ct..Cl. 711 (198l1).

Similarly, plaintiffs have failed in attempts to disqualify
Department attorneys on the grounds of conflict of interest.

Aetna Casualty and Security Co. ‘. United States, 570 F.24 1197

(4<h Cir.), cert. denied, 439 U.S. 821 (1978); Halperin v.

Kissinger, et al., 542 F. Supp. 829 (D. D.C. 1982).

Recently, however, the U.S. Court of Rppeals for the
District_of Columbia held that a decision by the Attorney
General not to reimburse a federal employee for private
counsel expenses was subject to xPA judicial review for tha

reasonableness of the decision. Falkowski v. EEOC, et al.,

No. 82-1446 (January 12, 1984). The issue of whether to

,‘ . file a petiticn for certiorari is now under review.
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L. DRIVERS' ACT AND SIMILAR EXCLUSIVE REMEDY STATUTES :
There are statutes that provide an exclusive remedy against .
the United States for certain kinds of tortious conduct and |
thereby effectively immunize federal employees engaged in the
covered activities, The primary.beneficiaries of such legisla-
tion are drivers of motor vehicles acting within the scope of
federal employment (28 U.S.C. § 2679) and medical personnel of
various federal agencies (10 U.S.C. § 1089, Armed Forces;
22 U.5.C. § 817, State Department; 38 U.S.C. § 4116, Veteran's
Administration; and 42 U.S.C. § 233, Public Health Service).
In such cases, the United States Attorney has authority to
affirmatively determine that the employee was acting in the
scope of employment and to then certify that finding to the
court, substitinting the United States as the defendant and; .
where appropriate,.removing the case from state to federal
court. See 28 C.F.R. §§ 15.1-15.3. The scope of this monograph
does not include discussion of such statu.es. Suffice it to
say that Department attorneys should be alert for the possibility
that such a statute may be applicable and the individual defendant

thus immunized by statute from suit and personal liability.

VII. ELEMENTS OF EFFECTIVE REPRESENTATION

The observation was made at the outset of this monograph
that there have been approximately ten thousand individual
capacity, tort lawsuits filed against federal employees since

1971. Of those, only seventeen havs resulted in verdicts

Y
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entered against individual federal employees and only five

have ultimately resulted in the payment of money from the
defendants to plaintiffs. The reasons for this laudable win-
loss record are varied. Primaryaémong them is the fact that
the Department of Justice, its trial attorneys and Assistant
United States Attorneys place great emphasis on these cases,
which generally and specifically go to the_heart of the ability
of £be Government and its employees to function. Key elements
have been:

First, timeliness.- Agency and Department attorneys have
been alert to the need for expeditious, even immediate, processing
of representation requests and prompt action in court. These
cases ‘simply cannot afford to sit. With individual liability
the issue, there is too much at s+ake.

Second, alertness to igsues and defenses unique to the
individual. The Department attorney representing "n individual
defendant must pay close attention to the defenses set forth in
Rule 12 and Rule 8 of the Federal Rules of Civil Procedure. In
addition, an individual defendant has available certain immunity
defenses, such as qualifieé immunity in constitutional tort
cases and absolute immunity in common law tort cases, which must

be asserted in every case. See, Torts Branch Representation

Monograph III.
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Third, close coordination. The involved offices have .
usually stayed in close touch with the cases, assuring that all
defenses arc¢ raised and that all facts and arguments are properly
marshalled. “

Fourth, personal attention. Testimony in the Congress
has revealed that Bivens cuases involve twenty to fifty percent
more attorney tir: because cf the need to attend to the legitimate
fears and concerns of individual c¢lients. It cannot be over-
emphasized that -this must be done in every case, and the client
must know that his interests are, in fact, being looked to.

Finally, since the cases can so rarely be settled, the
only true assurance is a vigorous defense. Usually ®"no quarter"”
is asked or given in the defense of Bivens cases. Aggressive ‘
motions practice is followed by -aggressive discovery and aggres-
sive trial litigation. All federal attorneys need to be sensitive
to the frame of mind of being, "agile, mobile and hostile,” in
Bivens cases in order that individual defendants prevail and
the p=ovle of the United States continue to enjoy the benefit

of effective government.
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i In-the -event of "an adverse money judgment en tered ‘solely against ’

: i 1ig cdse, you will be personally responsible for the . i
S of.. tHis Jjudgment; there 'is no- right ‘to “{Ademnification

= from tﬁgﬁﬁhiﬁﬁdgstétés.;However, if the Uniteg:Sﬁhﬁés‘iS%properly

.. made ;a defénddnt by ‘the plaintiff and th re is ‘&“judgme:

~prentg:§d;ﬁpig§i¥gaggiﬁstVYQu and the United SﬁéggéﬁjtheﬁUniEed"
'hStateS[wowld"Péy'Ehé;judgment. By statute, thé‘OUnited’'States

lable for punitive damages (damages awarded to

; : nt). Therefore, you would be-personally
‘responsib _nﬁghggunlige;y event ﬁunitive;d§@§g'”“agghéssgsgéd.

. .We look forward to'a close and prodquctive working'relationship
:With you. on this' case ‘should You elect to’'be Féprésénted by
*‘Departméntﬁdf“Juétice attorneys, If SO, please sign the 'attached
copy of ‘this letter and return it for our files. Our office is

a _qumitted~ﬁd;vigorou51y defending this action and we share your
fflcqhﬁ;den; hope in a favorable resul ) L

v o LA

R e e

:ACKNOWEEDGEMEN§¥ﬂ-
AND ACCEPTANCE:

DATE:

R f e Cen e
e ot -,

Re: Case'bf” _ Ve
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T OIEG Erge s g S ‘Ssmawzg_ 8 o L3
T8 L SAMPLEs REPRESENTATION LETTER AGREEMENT> 52 . B
P ECTVTE e E oot G

United'Statesfﬂhmherefore; I
represbntationﬂinath15hcase by attorne
DepartmemtfoﬂTJustite:is available to

by

You are, of cource,. free to retain private Counsel.at: your own
€Xpense to represent . your interests in this:case_nowiand at -
any time in the .-future, vou are not required to -accept .

Tepresentation by Department of Justice attorneys.&nﬁ;it is the

and under: certain circumsfances..limit actions whieh might .
otherwise be taken on your behalf, For these reasons, you -~
Should be aware of the following points concerning the
representation i lawyers which we are
offe*ringn yous: . L - .

1. Attorney 1 -not zssere
on your behalf a against the United -
tates in this case alm. you
might have against ot 5
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2., As @ general policy. Department attorneys can only
undertake O deﬁénﬁj&guﬁ;ﬂjhey will not-asgggg;ﬁgggf@irmative
claim on your pehalf against the plaintif? or anyone clse.

1f you strongly believe that such & claim should be_asserted,
your normal recourse would pe for You to hire ¢ priyate

3. Ii'xhere-is:a~1egal argument wnichﬂmay:bynmaﬁe:in' LE
your defenseiwbutnwhich conflicts with anlegalvppsitipn%takenf-
py the UnitedJStamesJin this or anotheT casey:Departmemtaof‘-=
Justice atborneySLwiilgnot make the argumentl_¥ou;wil1_be,advised'
of this fact%and‘afforded the opportunity to retain;privateuw; ,
counsel at your expense if you choose to pursue the argument.
1t must be nobedfthat,.within these constraints.,Departmentg;;

attorneys wildc:fully represent you an will asscrtrall legal.~
positions appropriate to your defense which are not precluded_ v
py their responsibility ro attend t° the interests;oﬁuthe-- L
United?StateSﬁze% : SR oL e 3

e Y Y R e T

PO & xhn'ﬂnited grates, any agency °F any-oifiCT:uin4
his official capacity is also sued/ Department“attorneys-are,__
required to assert all appropriate defenses ©on their pehalf
even if it {s:t ot YOuUr detriment in defending the casej LT

g, 1f the ﬁudgment of the court is in your favoruand the
losing plaintifi:appeals. representation «ould-continue;: LT
throughout the'appellate stages of this case.r;Innthe event: of -
an adverse judgment..the golicitor General would:determine; SR
whether an appealuwould pe in the interest-oﬁ:the;Uni;ed:Statest
If so,'Department:attorneys would continue-to;rep:;eentayou,-_ :
1f the golicitor generals urgsuant to_the.statutoryfob&igatipns1.

gtates may preciude such representation at any givenﬂtime.
any events the circumstances of this case at the present-time:g_
permic direct representation by Department of Justice attorneys:
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