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Chapter 1

General Overview of the Surety Bond Guarantee (SBG) Program

1. What is the General Scope and Purpose of this Standard Operating
Procedure (SOP)?

This SOP is a reference for all SBA personnel involved in surety bond guarantee
activities. It explains the policies and procedures for the acceptance, control, and
processing of applications for surety bond guarantees in the Prior Approval
Program. Additionally, it clarifies the role of field personnel in default, claim, and
settlement situations related to those guarantees. Participating sureties, including
their agents, are required by regulation to follow the underwriting standards set
forth in Chapter 7. They should also be familiar with the balance of this SOP.

2. What is a Surety?

Generally, a surety is a party that is liable to the project owner for the successful

performance of the contract and to subcontractors, laborers, and suppliers for the

payment of supplies, labor, materials, and equipment. By regulation, SBA also
considers a surety to be an agent, independent agent, underwriter, or any other
company or individual empowered to act on behalf of the surety.

3. What is a Surety Bond?

a. A surety bond is a three party agreement that ensures that the contractor will
comply with the terms and conditions of a contract. The three parties to the
bond are:

(1) Surety (guarantor);
(2) Contractor (principal); and
(3) Project Owner (obligee).

b. The three kinds of surety bonds that SBA will guarantee are as follows.

(1) Bid bond - A bond given by the bidder on a contract, which ensures that
the bidder will furnish the required performance and payment bonds if

awarded the contract.

(2) Performance bond - A bond that ensures the contractor's successful
completion of a contract.

(3) Payment bond - A bond that ensures that the contractor will pay for
subcontractors, labor, and materials used on a project.
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4. When is a Surety Bond Needed?
A contractor, subcontractor or supplier will need a bond when:
a. There is a requirement for the bond in the contract; or

b. Itis a Federal project valued at $100,000 or more, as required by the Miller
Act; or

c. The project is in a State, county, or municipality that has a law similar to the
Miller Act. These laws are commonly called "Little Miller Acts."”

5. Who Needs a Surety Bond Guarantee?

Contractors who are unable to obtain necessary bonds on reasonable terms and
conditions in the surety market need a surety bond guarantee. They often lack the
experience and financial resources needed to get bonding through regular surety
channels. SBA’s bond guarantee to its participating sureties often gives
contractors the added strength needed for them to compete in the construction
industry.

6. What is the Purpose of the SBG Program?

The primary objective of the Surety Bond Guarantee (SBG) Program is to provide
bonding assistance to the maximum number of qualified small businesses
possible. By helping these small and emerging businesses, we hope that many of
them can become bondable without SBA's assistance.

7. How Does the SBG Program Work?

Under the SBG Program, SBA guarantees bonds that are issued by commercial
surety companies on behalf of small contractors. If a default occurs, SBA
reimburses the surety a specified percentage of losses and expenses incurred. The
program is delivered through the Prior Approval Program and the Preferred
Surety Bond (PSB) Program. Under the Prior Approval Program, SBA approves
each surety bond guarantee individually. Under the PSB Program, participating
sureties can issue, service, and monitor bonds without SBA’s prior approval.

8. What Laws and Regulations Govern the SBG Program?
Authorization for the SBG Program is found in the Small Business Investment
Act of 1958, Title IV, Part B, Sections 410 and 411 through 412, as amended.

Program regulations are in Chapter 13 of the Code of Federal Regulations (CFR),
Part 115.
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9. Who Administers the SBG Program?

The Office of Surety Guarantees (OSG), located at SBA Headquarters,
administers the SBG Program. SBG area offices, located throughout the country,
process guarantee applications for the Prior Approval Program. The OSG staff
administers the PSB Program and handles claim and recovery activities under the
Prior Approval Program.

a. Responsibilities of Headquarters Staff

Headquarters is responsible for:

(1) Establishing plans, operating procedures, policies, and standards for the
program;

(2) Developing legislative proposals about relevant program issues;

(3) Developing program goals and objectives;

(4) Reviewing and evaluating program effectiveness;

(5) Coordinating marketing activities for the program and assisting SBG area
offices and district offices with their marketing efforts by providing

educational materials, training, and support;

(6) Maintaining liaisons with surety companies, industry associations, Federal
and State agencies as they relate to the program;

(7) Monitoring program allotments and budget appropriations;
(8) Reviewing surety qualifications and approving admittance of new sureties
into the program, and monitoring the performance of participating sureties

and imposing sanctions, if needed,;

(9) Planning, coordinating, and conducting surety and SBG area office
reviews;

(10) Preparing and/or presenting reports about the SBG Program at the
request of the White House, Congress, OMB, other Federal agencies, State
and local governments, and other interested parties; and

(11) Coordinating SBG Program activities with other areas in SBA.
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b. Responsibilities of SBG Area Office Staff

Within an assigned geographical area, each SBG area office is responsible for:

1)

)

(3)

(4)
()
(6)

(7)

(8)

Processing, and approving or declining applications for surety
bond guarantees;

Conducting, coordinating, and evaluating SBG activities according
to rules, regulations, SOPs, and notices;

Performing marketing and outreach activities to promote and
increase awareness of the program and assisting the district offices
with their marketing efforts by providing educational materials,
training, and support;

Monitoring assigned budget allotments and guarantee authority;
Assisting in conducting reviews of participating sureties;
Maintaining liaisons with surety companies and agents, industry
associations, and Federal and State agencies within its
geographical area;

Coordinating external reports about the SBG Program with OSG
(these reports may be requested by the White House, Congress,
other Federal agencies, State, and local governments, or other
interested parties); and

Coordinating SBG program activities with other areas of SBA.

c. Responsibilities of District Office Staff

Within an assigned geographical area, each district office is responsible for:

(1)

)

(3)

(4)

Performing marketing and outreach activities to promote and
increase awareness of the program;

Coordinating the SBG Program with other SBA programs within
the district to provide full service to small business contractors;

Providing training to all district employees so that they can
respond to inquiries about the SBG Program; and

Referring applicants to proper SBG area offices for assistance.
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10.  Who Has the Authority to Approve Surety Bond Guarantee Agreements?

a. Deleqgation of Authority for Approval of Surety Bond Guarantee Agreements

The following SBA personnel can approve surety bond guarantees within the

specified limits.

Individual Dollars
Regional Administrator $1,250,000
Deputy Regional Administrator $1,250,000
District Director and Deputy District Director for $1,250,000
the following District Offices: Philadelphia, PA;

Atlanta, GA; Denver, CO; and Seattle, WA

Assistant District Director for Capital Access for $1,250,000
the following District Offices: Philadelphia, PA;

Atlanta, GA; Denver, CO; and Seattle, WA

Supervisory Surety Bond Guarantee Specialist $1,250,000
Senior Surety Bond Guarantee Specialist $ 750,000
Surety Bond Guarantee Specialist $ 500,000

b. Rule of Two

The approval or declination of a surety bond guarantee application requires the
combined action of two SBA officials who hold the delegated, or re-delegated
authority. An SBG professional must recommend the action and an approving
official must concur with the recommendation. If the action official and the
originator disagree, the application package must proceed through the chain of
command until two concurring opinions are reached.

Oral Approvals

SBG personnel can not give oral approvals for surety bond guarantee agreements.
They can advise the surety of SBA’s decision if the guarantee agreement has been
signed, but has not been received by the surety. If there is a conflict between the
oral advice and the written form, the written form controls.

Prerequisite to Approval or Decline

SBG personnel must not process an application until the surety has determined
that it will issue the bond with SBA’s guarantee, except if the applicant or the
bond is clearly ineligible for assistance.
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e. SBG Claim Payments and Recovery Settlements

Field office staff do not have the authority to take final action on claim payments
or recovery settlements. These actions are processed and approved by OSG
personnel who hold delegated authority. If SBG field personnel have questions
concerning a defaulted contractor and the related case file, they must contact OSG
in Headquarters.
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Chapter 2

SBA’s Surety Bond Guarantee Agreement

1. What is a Guarantee Agreement?

SBA Form 990, “Surety Bond Guarantee (SBG) Agreement,,” (Appendix 2) is a
written contract between SBA and a surety company. Under the terms of the SBA
990, SBA reimburses a surety company for a specified percentage of losses and
expenses incurred under the guaranteed bond if a contractor breaches its contract.
No rights or benefits are granted to any other party under the SBA 990. Bond
claimants do not have a right of action against SBA.

2. What are the Terms and Conditions?
The terms and conditions are on the back of the SBA 990. They are:

a. Responsibilities of the Surety

The surety, including its authorized representatives, should be aware of its
responsibilities under the SBA 990.

b. Surety’s Reaction to Problems or Disputes

If a contractor has problems or disputes on a contract, the surety may take
action, as authorized by SBA and in accordance with applicable regulations.
These problems may involve a potential or actual claim, a default or imminent
breach situation. SBA should be advised of all such actions by the surety.

c. Requirements of the Surety

By signing the SBA 990, the surety:

(1) Represents that the application forms submitted to SBA are complete and
accurate and underwritten by the surety in accordance with generally
accepted surety industry practices;

(2) Will issue the required bonds if the contract price is reasonable and not
more than $1.25 million, the underwriting conditions have been met, and
no adverse information arises

(3) Represents that the bonds are required by the contract, could not be

reasonably obtained without SBA’s guarantee, and are in accordance with
industry standards for the type of contract; and
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(4) Will inform SBA within 30 days of notice of any suit or claim filed under
the bond. Unless SBA notifies the surety otherwise, the surety will take
charge of the suit or claim. The surety will compromise, settle, and defend
it, and will take all steps necessary to mitigate the loss. The surety will not
join SBA in a lawsuit, unless SBA has denied liability or has agreed to be
S0 joined.

d. Other Conditions of the SBA 990

Other binding conditions of the SBA 990 are as follows.

(1) No SBA employee has the authority to unilaterally waive, change, or alter
the terms of the SBA 990. Both SBA and the surety must agree, in
writing, to any changes.

(2) Both the SBA and the surety must initial the SBA 990 if a minor change is
made. A new SBA 990 must be completed and signed by SBA before the
surety agrees to or acquiesces to any material alteration in the terms,
conditions, or provisions of the bond.

(3) If the surety becomes insolvent, SBA is liable to the trustee or receiver
only for losses incurred and monies actually paid by the surety, its trustee,
or receiver under SBA guaranteed bonds.

(4) SBA regulations are controlling if there is any conflict with the terms or
conditions of the SBA 990.

(5) The SBA 990 contains a notice about false statements and/or
misrepresentations, violations, and related penalties.

3. What is the Maximum Contract Amount Eligible for the Program?
The amount of the contract to be bonded cannot exceed $1.25 million in face
value at the time that the surety executes the bond. A service or supply contract
that covers more than a 1-year period is eligible if the annual contract amount or
bond penalty is not more than $1.25 million at any time.

4, What are the Guarantee Percentages?

SBA’s guarantee percentage is based on the following.

a. Ninety Percent (90%) Guarantee

SBA guarantees the surety 90 percent of the loss incurred and paid if:
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(1) The total contract amount at the time of the bond’s execution is
$100,000 or less; or

(2) The bond was issued on behalf of a small business owned and
controlled by economically and socially disadvantaged individuals.
Individuals who are members of designated socially disadvantaged
groups are presumed to also be economically disadvantaged. The
following criteria must be met to be considered disadvantaged.

Q) The firm must be at least 51 percent owned by socially and
economically disadvantaged individuals. These individuals
include Black Americans, Hispanic Americans, Native
Americans, Asian Pacific Americans, Subcontinent Asian
Americans, and other minorities or individuals found to be
disadvantaged by SBA according to Section 8(a) of the Small
Business Act (See 13 CFR, Part 124).

(i) The firm and its daily business operations must be managed
and controlled by at least one disadvantaged individual.

(iii)  Principals must certify to SBA information about their minority
status. If they make false representations, they are subject to
criminal prosecution, significant civil penalties, and denial of
the bond guarantee (18 U.S.C. 1001; 13 CFR, Part 142.1).

a. Eighty Percent (80%) Guarantee

SBA guarantees to reimburse the surety for up to 80 percent of any losses
it incurs and pays if:

(1) The contract is more than of $100,000; and
(2) The bond is executed on behalf of a non-disadvantaged concern.

Subsequent Increases and Decreases

(1) If the contract amount increases to more than $100,000 after the bond
is executed, the guarantee percentage decreases by one percentage
point for each $5,000 increase or part thereof. The guarantee
percentage does not decrease below 80 percent. This provision does
not apply to disadvantaged firms.

(2) If the contract amount decreases to $100,000 or less after the bond is
executed, the guarantee percentage will increase to 90 percent. The
surety must provide SBA with evidence to support the decrease and
other requested information.
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(3) If the contract amount increases above the statutory limit of $1.25
million after the bond is executed, SBA’s guarantee percentage is
reduced. SBA’s share of the loss would be the percentage of the
increased contract amount that the statutory limit represents,
multiplied by the guarantee percentage approved by SBA. For
example, if the contract amount was increased to $1.375 million
SBA'’s guarantee percentage would be calculated as: $1.250 divided by
$1.375 equals 90.91 percent times 80 percent equals 72.73 percent.

5. What is the Cost to the Surety?

SBA does not charge sureties an application or bid bond fee, but does charge to
guarantee final bonds.

a. Amount of Fee Charged to the Surety

SBA charges the surety 20 percent of the bond premium that the surety
charges the contractor. The surety fee is rounded to the nearest dollar.

b. Basis for the Amount of Bond Premium Charged by the Surety

The surety must not charge the contractor a bond premium that is greater
than that authorized by the appropriate insurance department.

C. Non-Premium Charges by the Surety to the Contractor

(1) The surety must not charge the contractor any non-premium charges
unless:

Q) The surety performs other services for the contractor, and
(i)  The additional fee is permitted by State law, and
(ili)  The contractor agrees to the fee.

(2) SBA does not receive any portion of the non-premium charges.

b. Other Requirements by the Surety to the Contractor

The surety must not require the contractor to purchase insurance or any
other services from the surety, its affiliates, or its agents.
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6. What is the Cost to the Contractor?

SBA does not charge the contractor an application or bid bond fee, but does
charge to guarantee final bonds.

a. Amount of Fee Charged to the Contractor

SBA charges the contractor $6.00 per $1,000 of the contract amount. The
contractor fee is rounded to the nearest dollar.

b. Payment of Contractor’s Fee

The contractor’s fee check must be submitted to SBA with the application
package for a final bond guarantee.

C. Unpaid Fees

If the contractor’s fee is not paid, SBA will not issue additional guarantees
on behalf of the contractor and is not liable under the guarantee for which
payment has not been received. This includes any additional fees due from
change orders or otherwise.

7. How Do Changes in the Contract/Bond Amount Affect the Fees?

a. Notification of Increases and Decreases

The surety must notify SBA of any increases or decreases in the contract
or bond amount that aggregate 25 percent or $50,000, as soon as it obtains
knowledge of the changes. If a single change order increases the bond
amount by at least 25 percent or $50,000, the surety must submit a
supplemental SBA 990 to SBA for prior approval and the contractor’s fee
for the increase.

b. Additional Fees Due as a Result of Increases

If SBA is notified of an increase as described in paragraph 7a above,
additional surety, and contractor fees must be paid. The surety must pay
SBA a supplemental fee of 20 percent of the additional premium charged
to the contractor. The contractor must pay SBA $6.00 per $1,000 of the
increase of the contract amount. Increases in the surety and contractor fees
are not due until they aggregate at least $40, respectively.
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C. Refunds Due as a Result of Decreases

If SBA is notified of a decrease in the contract or bond amount, it will
refund proportionate amounts of the surety and contractor fees. When it
receives the refund from SBA, the surety must promptly pay a
proportionate amount of its premium to the contractor. Refunds to the
surety and contractor will not be paid by SBA until they aggregate at least
$40, respectively.
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Chapter 3

Surety Eligibility and Participation Requirements

1. How Does a Surety Apply to Participate in the SBG Program?
If a surety wants to participate in the SBG Program, it should apply in writing to
OSG at SBA Headquarters. OSG will consider the surety’s standards and
procedures for underwriting, administration, claims, and recovery.

2. What Criteria Must the Surety Meet to Participate in the SBG Program?

a. Treasury Requirements

(1)  Treasury List

To participate in the SBG Program, a surety company must be
acceptable to issue bonds on Federal procurement contracts under
the surety acceptability requirements found in Treasury Circular
Number 297, “Regulations Governing Surety Companies Doing
Business With The United States” (Appendix 3). Eligible sureties,
co-sureties, and reinsurers are listed in Treasury Circular Number
570, “Companies Holding Certificates of Authority as Acceptable
Sureties on Federal Bonds and as Acceptable Reinsurance
Companies.” Treasury Circular 570 is published annually on July
1st. Any surety additions or status changes are published in the
Federal Regqister.

2 Treasury Limits

The surety underwriting limitations published in Treasury Circular
570 are on a per bond basis, but this does not limit the amount of a
bond that a company can write. If the bond’s penal sum (face
amount) exceeds the surety’s underwriting limitation, the excess
must be protected by either co-surety or reinsurance. (See
paragraph 3-4 in this chapter.)

3) Use of Treasury Department’s Underwriting Limitations
Q) SBA’s guarantee does not increase the Treasury
Department’s underwriting limitation for a surety. The
Treasury’s limit applies despite SBA’s guarantee.
(i)  The Treasury Department changes a surety’s underwriting
limitation only on an annual basis.
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(iii)  The Treasury Department’s underwriting limit for a surety
applies to all bonds, not just those for Federal projects.

b. State Licensing Requirements

To receive an SBA guarantee, a surety must be licensed in the State or
other area in which it provides a bond and where the contract will be
performed. The term “other area” includes United States’ Territories and
Possessions, the Commonwealth of Puerto Rico, and the District of
Columbia. Participating sureties must comply and be in “good standing”
with licensing authorities and State Insurance Departments, which have
the skills, knowledge, and manpower to regulate the industry properly.

C. Certification of Surety About Debarment

The surety must certify to SBA that it is not presently debarred,
suspended, proposed for debarment, or voluntarily excluded from
transactions with any Federal department or agency. SBA Form 1623,
“Certification Regarding Debarment, Suspension, and Other
Responsibility Matters-Primary Covered Transactions,” (Appendix 4) is
used for this purpose.

3. What are the Conditions of a Surety’s Participation in the SBG Program?

a. General Conditions of Participation

Participating sureties must comply with SBA policies, procedures, and
regulations. They must also follow the terms and conditions of the SBA 990.

b. Surety Industry General Practices and Procedures

Participating sureties must use standards generally accepted by the surety
industry in evaluating the credit, capacity, and character of a contractor. Once
a contractor submits a bond application to the surety, the surety must process
and underwrite the application data following the standard practices and
procedures used on non-SBA guaranteed bonds. The surety then decides to:
(1) Execute the bond without SBA’s guarantee; or

(2) Execute the bond only with SBA’s guarantee; or

(3) Decline the bond even with SBA’s guarantee.
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C. Powers-of-Attorney

A surety must give SBA current powers-of-attorney for each of its
brokers, agents, and company personnel that has the power to obligate the
surety (including its reinsurers) on bonds and on the SBA 990. Each
power-of-attorney must state the dollar amount of actual authority, and the
effective and expiration dates. The surety must advise SBA, in writing, of
any limitations on or modifications to each power. The surety must give
SBA renewals of powers-of-attorney on or before their expiration dates.

Transfers or Sales by Surety

The surety must not sell or transfer its files or accounts unless it has
obtained SBA’s prior written approval. This applies whether it occurs
before or after a contractor has defaulted. This provision does not apply to
the sale of an entire business division, subsidiary, or operation of the
surety. If a surety violates this provision, there may be grounds to
terminate it from participation in the program.

4, How Do Reinsurance and Co-Suretyship Affect a Surety’s Participation?

Generally, SBA will not guarantee a surety bond if the penal sum exceeds the
surety’s underwriting limitation in Treasury Circular 570, as amended. SBA will
guarantee surety bonds when there is reinsurance or a co-suretyship arrangement
and the following conditions are met.

a.

Reinsurance

The bond is issued by the surety for a prime contractor under the Miller
Act where the U.S. Government is the obligee. The area office must obtain
a copy of the signed Federal reinsurance form within 45 days of the
issuance of the bond. In this form, the reinsurance company agrees to pay
the United States the amount of reinsurance that is necessary to pay for
losses and expenses resulting from a default and not paid by the surety.
This form also says that the United States may bring suit against the
reinsurer for the full amount of the loss, up to the amount of reinsurance.
The reinsuring company must be clearly identified on the SBA 990.

Co-Suretyship

The bond is issued with two or more surety companies on Treasury
Circular 570 that directly participate in the bond and share liability. Each
co-surety’s pro-rata portion of the penal sum must be within its
underwriting limitation. SBA must receive a copy of the bond within 15
days of its execution. Each co-surety must be named on and must sign the
SBA 990, with the percentage or dollar limitation of their respective
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exposures stated. SBA must have a valid power-of-attorney for each
attorney-in-fact signing the SBA 990 for a co-surety. The surety assuming
the larger/largest share of the penal sum is the lead or primary surety.
After the SBA 990 is signed, SBG personnel should communicate only
with the lead or primary surety. That company is responsible for
communicating with its co-surety partners.

How Reinsurance Affects Recovery Due to SBA

1)

(2)

If a surety has a reinsurance or coinsurance agreement (whether or
not for a Miller Act Bond) or any other arrangement to reduce its
percentage of loss on an SBA-guaranteed bond, the surety must
estimate its recovery under the agreement. Before submitting a
claim to SBA, the surety must reduce its “loss” (as defined in 13
CFR Part 115) on the bond by the estimated recovery amount. If
the surety receives any actual recovery under the agreement or
arrangement that exceeds the estimated recovery amount, it must
pay SBA its pro-rata share as required in 13 CFR Part 115.

If SBA has paid the surety under its guarantee, any future recovery
that the surety obtains from any source must first be applied to
reimburse SBA in full for its pro-rata share. The surety must
submit the recovery to SBA within 90 days of receipt. In other
words, the surety cannot enter into an indemnity agreement to
recover 10 percent or 20 percent exposure on any SBA-guaranteed
bond unless SBA receives its pro rata share of the recovery.

5. Can SBA Limit a Surety’s Program Involvement?

a.

Actions That SBA Can Take to Limit a Surety’s Program Involvement

The following are actions that SBA, in its sole discretion, can do to limit a
surety’s program involvement:

1)

(2)
(3)

(4)

Deny, suspend, or terminate a surety’s participation in the
program;

Refuse to issue further guarantees to a surety;

Vary the terms and conditions of its guarantee commitments from
surety to surety; or

Renegotiate the percentage of its guarantee or its charge to a
surety.
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b. Grounds for Action

SBA’s determination to deny, limit, or control the involvement of a surety
in the SBG Program depends largely on its experience with the surety.
Reasons for such actions include the following:

1) Imprudent Practices

SBA may refuse to issue further guarantees if it determines that the
surety failed to adhere to prudent standards or practices, as
compared to other participating sureties. This includes, but is not
limited to, unacceptable actions/results in the following areas:

(a) Underwriting of SBA-guaranteed bonds;

(b) Efforts to minimize loss;

(c) Claims and recovery practices;

(d) Documentation related to any of these activities; or

(e) Practices or standards required by SBA.

2 Acts of Wrongdoing

SBA may refuse to issue further guarantees if the surety is
involved in acts of wrongdoing. These acts include:

(a) Fraud;

(b) Material misrepresentation;

(c) Breach of the Guarantee Agreement; or
(d) Regulatory violation.

3) Failure to Consent to an Audit

If a surety fails to consent to an audit or fails to maintain and
produce records, SBA may refuse to issue further guarantees or to
honor claims submitted by that surety until it does consent to an
audit.
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4) Excessive Losses

SBA may require the renegotiations of the guarantee percentage or
fee charged to a surety if that surety experiences excessive losses
on SBA bonds, as compared to other participating sureties.

(5) Lack of Business Integrity

(a) SBA may deny, suspend, or terminate a surety’s participation
in the program if it determines that the surety lacks business
integrity. The “surety” includes any of the following:

(i)

(i)

The surety or any of its officers, directors, partners, or
other individuals that hold at least 20 percent of its
voting securities; or

Any agents, underwriters, or any individuals
empowered to act on behalf of the preceding persons,
such as a claims attorney.

(b) A lack of business integrity occurs if a:

(i)

(i)

(iii)

(iv)

(v)

(vi)

Effective Date: March 8, 1999

Person’s license to engage in surety business is
revoked, canceled or suspended by the State or other
authority;

Person has been indicted or formally charged with a
misdemeanor or felony that bears on that person’s
fitness to participate in the program;

Final civil judgment has been entered that pertains to a
breach of trust or violation of law or regulation that
protects the integrity of business transactions or
relationships;

Person makes a material misrepresentation or willfully
false statement in the written or oral information
supplied to SBA in connection with a surety bond
guarantee application or presentation of a claim;

Person breaches the guarantee agreement or makes a
material violation of the regulations; and/or

Person is debarred, suspended, voluntarily excluded
from, or declared ineligible for Federal programs.
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C. Actions Taken by SBA to Impose Sanctions

Decisions to suspend, terminate, deny participation in, deny reinstatement
in, or limit a surety’s involvement in the SBG Program are made by the
Associate Administrator/Office of Surety Guarantees (AA/OSG). As an
SBG employee, you can, however, make a recommendation to sanction a
surety.

1) Recommendation to Sanction a Surety

Before you initiate a recommendation to sanction a surety, you
should discuss it with the AA/OSG. If you decide to submit a
formal recommendation to the AA/OSG, you must prepare a
memorandum and include a written report of perceived violations.
The memo must go through the chain of command, following the
“Rule of Two.” You should include any comments from the local
SBA counsel with your recommendation.

@) Notification to Surety

The AA/OSG must inform a surety of SBA’s decision to impose
sanctions by written notice. The notification must state reasons for
the decision and the effective date.

3) Surety’s Right to Petition for Review of Sanctions

A surety may file a petition for review of a suspension and
termination with SBA’s Office of Hearings and Appeals (OHA).
The Administrator may suspend the participation of the surety until
OHA reaches a decision.

d. Effect of Sanctions on Guarantee.

The guarantees issued before a suspension or termination remain in effect.
However, they are subject to SBA’s right to deny liability.
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Chapter 4
Contractor Eligibility Requirements
1. What Certifications Does SBA Require from the Contractor?

To be eligible for SBA guarantee assistance, the contractor must certify that:

a. It Needs a Bond

A bond is required by the bid solicitation or the original contract to bid on
the contract or to serve as the prime contractor or subcontractor.

b. A Bond is Not Available

A specific bond is not obtainable on reasonable terms and conditions
without SBA’s guarantee.

C. It Will Limit its Subcontracts

The percentage of work to be subcontracted is not excessive. SBA will not
guarantee bonds for contractors who are primarily brokers or who transfer
control of the project to one or more subcontractors.

d. It Has Not Been Debarred

The contractor is not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from transactions
with any Federal department or agency, under Government debarment and
suspension rules.

2. What SBA Size Standards Must a Contractor Meet?
A contractor is eligible for SBG assistance if it is independently owned and
operated and, together with its affiliates, qualifies as a small business under 13
CFR Part 121. The following standards apply for SBG assistance:

a. General SBG Rule

Found at 13 CFR Part 121.301(d), this rule provides that:
1) “Any construction (general or special trade) concern or concerns

performing a contract for services is small if its average annual
receipts do not exceed $5 million.”
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2 Any concern not specified in the paragraph above must meet the
size standard for the primary industry in which it, combined with
its affiliates, is engaged.

3 Annual receipts are calculated as discussed in 13 CFR Part
121.104.

b. Rule for Minority Enterprise Development (MED) Participants

Found at 13 CFR Part 121.604, this rule provides the following.

1) Automatic Size Eligibility

“A concern which SBA determines to be a small business for the
award of a MED subcontract will be considered to have met
applicable size eligibility requirements of other SBA programs
where that assistance directly and primarily relates to the
performance of the MED subcontract in question.”

@) Limitations

The automatic size eligibility applies only if the SBG assistance is
for an MED subcontract. It does not relate to any other contracts of
the MED participant or to any contract that is more than $1.25
million.

C. Affiliates
SBA considers a contractor’s affiliates in determining size eligibility for
the SBG Program. Specific regulations about affiliations and their impact
on eligibility are found at 13 CFR Part 121.103.

d. Joint Ventures
SBA considers parties to a joint venture as affiliates if any of them seeks
SBA assistance for the joint venture. Specific regulations about joint
ventures and their impact on eligibility are found at 13 CFR Part
121.103(f).

e. Initial Determination of Size Eligibility

Persons in the area office who are authorized to approve or decline SBG
applications make the initial determinations about SBG size eligibility.

Effective Date: March 8, 1999 Page 26



50452

f. Request for a Formal Size Determination

1)

The following may request a formal size determination:
@) The contractor that is applying for assistance; and/or

(b) The SBA official with authority to take final action on the
assistance requested.

2 The contractor must complete an SBA Form 355, “Application for
SmallBusiness Size Determination” (Appendix 5).
g. Appeal of Size Determination

Specific regulations about the appeal of size determinations are found at
13 CFR Part 121.1101.

3. What Factors Determine “Good Character” of the Contractor?

To be eligible for SBG assistance, the contractor must possess good character and

reputation.

a. Determination of Character

(1)

()

Presence of Good Character

A contractor possesses good character and reputation if each owner
of 20 percent or more of its equity, and each of its officers,
directors, or general partners possesses good character and
reputation. This includes managers that have authority to speak for
or commit the company. In applying for SBG assistance, each such
owner, officer, director, or manager must complete an SBA Form
912, “Statement of Personal History” (Appendix 6). Processing
instructions are found in Chapter 6, “SBG Application
Procedures.”

Absence of Good Character

The following constitute the absence of good character:

@ The person is under indictment for or has been convicted of
a felony; or
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(b) A final civil judgment has been entered stating that the
person committed a breach of trust or has violated a law or
regulation protecting the integrity of business transactions
or business relationships; or

(©) A regulatory authority has revoked, canceled, or suspended
a person’s license which is necessary to perform the
contract; or

(d) The person has obtained a bond guarantee by fraud or
material misrepresentation; or

(e) The contractor fails to inform the surety of unbonded
contracts or of a contract bonded by another surety, as
required by a bonding line commitment.

b. lllegal Activity

SBA cannot approve guarantees for firms that participate in clearly illegal
pursuits or are involved with otherwise legal products that will be used in
connection with an illegal activity. SBG field personnel must exercise
prudent judgment when processing and reviewing an SBG application.
The primary guideline to use is whether taxpayers funds should be used to
finance the enterprise.

C. Probation, Parole, or Pending Criminal Charges

SBA cannot approve an application for persons:

(1)  Who are currently incarcerated, on parole, or on post-conviction
probation; or

2 Whose probation or parole is lifted solely because it is an obstacle
to obtaining SBA assistance; or

3) Who have criminal cases pending against them.
4, What Factors are Considered in Evaluating a Contractor’s “Capacity?”
The contractor’s “capacity” involves its ability to successfully perform the

contract. Capacity considerations include a mixture of strengths, abilities, and
relationships.
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5. What Types of Organizations are Eligible?

The contractor’s form of organization does not determine eligibility for SBG
assistance. Proprietorships, partnerships, corporations, associations, or joint
ventures can receive SBG assistance if they meet the other eligibility
requirements.

6. Are Non-Profit Institutions Eligible?

The Small Business Act precludes SBA assistance to charitable institutions and
nonprofit enterprises. However, surety bond guarantee assistance can be provided
to a cooperative if it carries on a business activity for the purpose of obtaining
monetary benefits for its members. It must otherwise be an eligible small business
concern.

7. How Does Doing Business in Foreign Countries Affect Eligibility?

If a contractor indicates that some or all of its commercial activity involves
dealing in or with a foreign country, SBG field personnel should refer the
application to the AA/OSG for review. If necessary, SBA will confer with
appropriate U.S. departments to see if there is an official position about American
businesses operating in the country or countries involved. Use the following
guidelines to determine the eligibility of contractors doing business in foreign
countries:

a. Firms Located in U.S.Territories and Possessions

The Small Business Act defines the term “United States” as including
“...the several States, the Territories and Possessions of the United States,
the Commonwealth of Puerto Rico, the Trust Territory of the Pacific
Islands and the District of Columbia.” Firms located in these areas are
eligible for SBG assistance.

b. Firms Located in a Foreign Country

If a firm is located in foreign country and has no activities in the United
States, it is not eligible for SBG assistance.

Effective Date: March 8, 1999 Page 29



50452

C. Firms Partially Outside the United States

If some or all of a domestic contractor’s commercial activity involves
dealing in or with foreign countries or if its operations are conducted
partially within and partially outside of the United States, its contribution
to the well-being of the American economy is a factor in determining
eligibility. Generally, the assets and principal activities of an applicant
should be located within the United States, and only its domestic
operations should be considered in evaluating credit factors.

d. Businesses Owned by Resident Aliens

A business owned and controlled by a resident alien is eligible for SBG
assistance. The contractor must provide resident alien status by showing
issuance of registration (green card), alien registration number and date of
expiration.

e. Businesses Owned by Nonresident Aliens

A business owned and controlled by a nonresident alien is not eligible for
SBG assistance. The surety must determine the resident status and the
ownership percentages of the alien contractor. Illegal aliens are not
eligible.

8. Are Contractors Who Obtain Bonds Without an SBA Guarantee Eligible?

a. In its application for SBG assistance, the contractor must certify that it
cannot obtain a bond on reasonable terms and conditions without SBA’s
guarantee. If a surety is writing SBA guaranteed bonds for a contractor,
then all of that client’s eligible bonds must be SBA guaranteed for that
contractor to remain eligible for the program. This limitation applies only
to bonds and contracts that are eligible for the program. For example, if a
contractor obtains a non-guaranteed bond for a contract greater than $1.25
million, the contractor would remain eligible for the program since the
contract amount exceeded SBA’s statutory limit.

b. Occasionally a contractor may obtain a non-SBA guaranteed bid bond, but
applies for an SBA guarantee for the final bonds. “Post bid” application
procedures are found in Chapter 7, “Underwriting Considerations.”

9. How Does Graduation Affect a Contractor’s Eligibility?
Although one program goal is to assist small and emerging contractors to become
bondable on their own, there is no time limit for a contractor’s graduation from

the program. However, participating sureties should assist contractors in
achieving this goal. Once a surety issues a non-SBA guaranteed bond for a
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contractor, that contractor is then able to obtain bonds without needing an SBA
guarantee and is no longer eligible for SBG assistance. If, in the future, the surety
determines that it cannot write bonds on non-guaranteed terms for a graduated
contractor, it must submit the same application package as an initial submission
for a new account. SBG field personnel should review this new submission
carefully, considering changes in the contractor’s financial condition, and should
be reasonably assured that SBA’s graduation policy is not being circumvented.

How Does a Potential Conflict of Interest Affect a Contractor’s Eligibility?

No SBG assistance will be provided if a known or possible conflict of interest
exists until the situation is resolved. SBG field personnel must use care and good
judgment to assure that potential conflicts of interest or the appearance of
conflicts of interest involving SBA or surety personnel are identified and handled
appropriately. Specific regulations about some conflicts of interest are found at 13
CFR Part 105.

a. Known Conflict of Interest

SBA will not issue a surety bond guarantee if the participating surety or
any of its affiliates holds a significant (10 percent or greater) direct or
indirect interest in the applicant. This prohibition also applies to
ownership interests in any of the contractor’s affiliates. This includes:

1) An associate of the surety (individual empowered to act on behalf
of the surety): or

2 A close relative of a surety associate (e.g., father, mother, brother,
sister, spouse, lineal descendent, in-law); or

3) A member of a surety associate’s household.

b. Possible Conflict of Interest

A possible conflict of interest may exist when:

(1)  An SBA employee or member of an employee’s household or
immediate family has any financial interest in the contractor;

(2 A former SBA employee, separated for less than 1 year, has any
financial interest in the contractor;

3) A member of Congress or person within the member’s household
is an officer, director, or shareholder with 10 percent or more
interest in the contractor;
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4) A sole proprietor, partner, officer, director, or shareholder with 10
percent or more interest in the contractor is:

@) An appointed official or employee of the legislative or
judicial branch of the Federal Government; or

(b) A member or employee of a Small Business Advisory
Council; or

(c) A SCORE volunteer, or a member of the household of the
official or employee; or

(d) An individual currently involved in the SBDC Program
(e.g., coordinator, instructor, student, director).

5) A Government employee who is at the GS-13 level, or above, or
who holds the military rank of Major, Lieutenant Commander, or
higher (including members of his/her household) has a significant
interest in the contractor. The applicant must submit a written
statement of no objection from the individual’s department, agency
or branch of the military.

C. Resolution of Possible Conflict of Interest

If a possible conflict of interest exists, as an SBG field employee, you
must refer the case to your district counsel, who has the delegated
authority to act as an assistant standard of conduct counselor. The district
counsel will either make a determination or refer it to the standards of
conduct committee if required. When you receive the determination from
the district counsel, you may take appropriate action on the SBG
application.
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Chapter 5

Eligibility Requirements for Contracts and Bonds

1. What Types of Contracts are Eligible?

SBA guarantees contract bonds for construction, service, and supply contractors
or manufacturers. A contract is a written obligation that requires the contractor to
furnish services, supplies, labor, materials, machinery, equipment, or
construction.

a. General Contract Requirements

To be eligible for the program, the contract must have the following.
1) A specific period for contract performance.

2 A specified contract amount stated in dollars. This amount cannot
exceed $1.25 million when the surety executes the bonds.

@ Cost Plus Contract

For a cost-plus contract, a written estimate of the contract
amount by the obligee will satisfy this requirement.

(b) Service and Supply Contract

A service or supply contract that covers more than a 1 year
period is eligible if neither the annual contract amount nor
the penal sum of the bond exceeds $1.25 million at any
time.

b. Bonding Requirements

To be eligible for the program, the contract specifications must include
certain bonding requirements.

1) Competed Contracts

The Invitation for Bids must specify that bid security is a
requirement for a responsive bid. It must also specify that a
payment and/or performance bond is required to be awarded the
contract either as the prime contractor or a subcontractor.

Effective Date: March 8, 1999 Page 33



(2)

50452

Negotiated Contracts

The contract must specify that delivery of a performance, payment,
or payment and performance bond is required to serve as the prime
contractor or a subcontractor.

2. What Types of Contracts are Ineligible?

A contract is ineligible if it:

a. Prohibits the surety from performing the contract if the contractor defaults.
The surety must have the option to perform the contract or to pay the penal
sum of the bond.

b. Includes a:
1) Permit;
(2) Subdivision Contract;
3) Lease;
4) Land Contract;
(5) Evidence of Debt;
(6) Financial Guarantee (a contract requiring any payment by the
contractor to the obligee);
@) Warranty of Performance or Efficiency;
(8) Warranty of Fidelity; or
9) Release of Lien (other than for claims under a guaranteed bond).

3. Are Indefinite Quantity Contracts (IDQ) Eligible?

a. Eligibility of an IDQ Contract

Indefinite quantity contracts are eligible only if the contract amount is not
more than $1.25 million. This applies even when the minimum amount or
the estimated amount of the contract range is $1.25 million, but the
maximum contract amount is more than $1.25 million.
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b. Calculation of Fees on an IDQ Contract

1) SBA’s contractor fee is based on the minimum or estimated
contract amount, whichever is greater, only if the bond
requirement is of equal or lesser value.

2 SBA’s contractor fee is based on the maximum contract amount if
the bond requirement equals the maximum amount, but the
estimated amount is lower.

3) If the original contract and/or bond amount is later increased, the
contractor may be required to pay an additional fee. If the contract
and/or bond amount is later decreased, the contractor may receive
a refund. Refer to chapter 2 for details concerning how changes in
the contract and/or bond amount affect the contractor fees.

4, Are Design-Build Contracts Eligible?
Design-build contracts are eligible if the bond and contract exclude design
responsibility. If covered by the SBA guarantee, the surety or the principal must
not have any obligation under the bond for any liabilities for any design
obligations.

5. Are Contracts That Include Maintenance Agreements Eligible?

Contracts that contain certain types of maintenance agreements are eligible.

a. Maintenance Agreements That Do Not Require SBA’s Approval

To be eligible, a contract can include a maintenance agreement of 2 years
or less which covers defective workmanship and materials only.

b. Maintenance Agreements That Require SBA’s Approval

SBA'’s written approval is needed if it includes a longer maintenance
agreement covering defective workmanship or materials or if it covers
something other than defective workmanship or materials. To qualify for
approval, the maintenance agreement must:

1) Be ancillary to the contract for which SBA is guaranteeing the
bond,;

2) Be required to be performed by the same contractor; and

3) Be customarily required in the relevant trade or industry.
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6. How Do Multiple Bond Guarantees on a Single Project Affect the Contract
Amount?

On multiple bond guarantee requests by one contractor on a single project, the
aggregate amount of the contracts must not be more than $1.25 million in face
value.

a. Meaning of “Single Project”

A “single project” is one represented by two or more contracts of one
principal or its affiliates with one obligee or its affiliates for performance
at the same location. This meaning applies regardless of the job title or the
nature of the work to be performed.

b. Aggreqgation of Contract Amounts

The amounts of two or more contracts for a single project are aggregated
to determine the contract amount unless:

1) The contracts are to be performed in phases (see paragraph 5-7
about phased projects);

(2 The prior bond is released before the beginning of each succeeding
phase (a bond can be considered released even if the warranty
period that it covers has not expired); and

3) The contract has been completed and the principal has been
completely released in writing by the obligee.

C. Determination of “Single Project”

If the aggregate contract amount of bond guarantee requests is more than
$1.25 million, SBA will, in its sole discretion, determine if they are a
single project. If the surety disagrees with SBA’s determination, the surety
must demonstrate that it is not a single project.

7. What Types of Phased Projects are Eligible?

a. Meaning of “Phased Project”

A “phased project” is a total work project that is divided into two or more
parts. For each part or phase of the project, there must be a separate and
identifiable contract and bond. Each phase must be completed, and the
surety and SBA released in writing by the obligee before the next phase is
begun. This is to avoid aggregating the contracts to determine the $1.25
million eligibility limitation.

Effective Date: March 8, 1999 Page 36



50452

b. Properly Phased Projects

An example of a properly phased project is a single building project
divided/phased into grading, construction of the building, and landscaping.
Each phase would require a separate and identifiable contract and bond,
and a definitive release from the obligee.

C. Improperly Phased Projects

An example of an improperly phased project is one that has separate
contracts and bonds for walls, flooring, wiring, and plumbing, but does not
require definitive releases after completion of each phase. In this example,
much of the work must proceed simultaneously.

d. Instances in Which Improper Phasing Usually Occurs

Improper phasing usually occurs when:
1) A single contract would exceed the statutory limit; or

2 The surety’s underwriting limitation is too low to issue a bond to
cover one contract for an entire project; or

3) The contractor would not qualify for a bond for the entire project;
or

4) A single contract would exceed the 80/90 percent split; or
(5) The surety prefers not to enter into a co-suretyship agreement; or

(6) There is an advantage to paying the surety fee on each phase’s
contract bond versus one larger total project.

e. Control Requirements

To safeguard SBA’s interests regarding phased projects, SBG field
personnel must:

1) Obtain and review a copy of the contract; and
2 Consult with the local SBA counsel if necessary; and
3) Contact the obligee, architect, or engineer to determine if the

project is being arbitrarily phased for the benefit of the surety or
contractor.
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8. Which Contract Bonds are Eligible?

a.

Bid and Final Bonds

Bid and final bonds are generally eligible if they:

Q) Are issued in connection with an eligible contract and of a type
listed in the “Contract Bonds” section of the Manual of Rules,
Procedures, and Classifications published by the Surety
Association of America (SAA).

(2) Do not prohibit a surety from performing the contract if the
contractor defaults.

Ancillary Bonds

Ancillary bonds are eligible if they are incidental and essential to a
contract for which SBA has guaranteed a final bond.

Maintenance Bonds

Generally, maintenance bonds are not eligible. However, SBA can
guarantee a maintenance bond as an ancillary bond if the original contract
specifically requires a maintenance period of no more than 2 years,
regardless of whether the contract required a separate maintenance bond.
This covers defective materials and workmanship only.

Reclamation Bonds

A reclamation bond is eligible if it is issued:
(1)  Toreclaim an abandoned mine site; and

2 For a project undertaken for a specific period of time.

9. Which Contract Bonds are Ineligible?

a.

Ineligible Bonds Listed in the Manual of Rules, Procedures, and
Classifications Published by the Surety Association of America (SAA)

Not all bonds listed in the “Contract Bonds” section of the SAA
publication are eligible for SBA’s guarantee. The following is a list of
some ineligible contract bonds that are included in the SAA Manual:

1) Advance Payment Bonds (generally);
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Coal Leases;
Completion Bonds;

Efficiency Guarantees or Warranties (including reclamation work
done by strip miners);

Financial Guarantees;

Forfeiture Bonds (other than bid bonds);

Gas Leases;

Grain Elevators (warehousemen);

Lease Bonds (though not lease backs);

Lien Bonds (except in default/claims situations);
Maintenance Bonds (except ancillary - see paragraph above);
Oil Leases;

Reclamation Bonds for New Mining (an indefinite period of time-
see paragraph above); and

Subdivision Bonds.

b. Bonds That Do Not Comply With SBA Statutory/Requlatory

Requirements

Bonds issued in the following situations are ineligible for the SBG
Program due to their noncompliance with SBA statutory/regulatory
requirements:

(1)

Performance Bond Amount Greater Than the Contract Amount

If the performance bond amount is greater than the contract
amount, it is ineligible for the SBG Program, unless the bond is for
a demolition contract. SBG authorizing legislation (P.L. 91-609)
and regulations found at 13 CFR 115.15 require SBA to determine
that “the terms and conditions of any bond guaranteed under the
authority of this part are reasonable in light of the risks involved
and the extent of the surety’s participation.” A situation in which
the surety and SBA have a greater liability than the obligee does
not comply with the statutory language.
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3) Bonds for Contracts Requiring Surety as Signatory to the Contract
and Bond

Bonds for contracts that require the surety to sign the contract and
issue the bonds are ineligible for the SBG Program. This is based
on the same statutory language as cited in (1) above. It is not
prudent for a surety to sign the contract for which it is providing
the bonds because it may create a conflict of interest. If the surety
co-signs the contract between its client/contractor and the obligee,
the contractor could accuse the surety of interfering in its
contractual relationship with the obligee.

C. Other Situations Where Bonds are Ineligible

1) Awarded Bid Bonds

SBA will not accept applications for bid bond guarantees after the
job has been bid and the contract has been awarded.

@) Completed Contracts

SBA will not accept applications for final bonds (payment,
performance, and maintenance) if the contract has been completed.

3) Monopoly

SBA will not approve a surety bond guarantee if the result would
be to encourage a monopoly or would be inconsistent with the
accepted standards of the American free enterprise system.

4) Same Surety Bonding Both Prime and Subcontractors

@ In accordance with generally accepted and prudent
underwriting practices, most sureties do not bond both the
prime and subcontractors on the same project. Generally,
SBA will not knowingly guarantee bonds to the same
surety covering both the prime contractor and the
subcontractors on the same project. In this situation, a
surety may not be able to protect its interests and resolve
issues without injuring (or appearing to injure) one of the
parties.
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(b) Exceptions to bonding both the prime contractor and
subcontractors must be approved, in writing, by the
AA/OSG. SBG field personnel must submit requests for
exceptions to OSG with an explanation from the surety
about why it wants to bond both parties and a description of
the safeguards it would establish to avoid conflicts.

10.  Are Dual Obligee Bonds Eligible?

a.

Meaning of a Dual Obligee Bond

A dual obligee bond provides for payment under the bond to an entity in
addition to the original obligee. Usually the co-obligee is a lender, lessor,
or owner.

Eligible Dual Obligee Bonds

Dual obligee bonds are eligible for an SBA guarantee if the co-obligee on
the bond or bond rider is bound by the contract to the principal to the same
extent as the original obligee. If the surety has arranged for completion of
the contract, then the co-obligee must be bound to the surety to the same
extent as the original obligee. The addition of co-obligees to the bond or
bond rider cannot increase the aggregate liability of the surety under the
bond.

Savings Clause

To guarantee a dual obligee bond, the following “savings clause” must be
added as a rider to the SBA 990:

“The surety shall not be liable under this bond to the obligees, or either of
them, unless the said obligees, or either of them, shall make payments to
the Principal or in the case where the Surety arranges for completion of
the Contract, to the Surety, strictly in accordance with the terms of said
Contract as to payments, and shall perform all other obligations to be
performed under said Contract at the time and in the manner set forth
therein; provided, however, that the aggregate liability of the Surety under
said bond, to the Owner and the Co-obligee, as their interests may appear,
is limited to the penal sum of said bond, and provided, further, that the
surety may at its option, make any payments under said bond by check
issued jointly to the Owner and the Co-obligee.”

This “savings clause” is not used if the dual obligee is a Federal
department or agency.
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Chapter 6

SBG Application Procedures

1. Who Can Submit an Application Package to SBA?

SBA accepts SBG applications only from those persons who are empowered and
authorized in writing by the surety to execute bid, payment, or performance bonds
on its behalf. The surety must give SBA powers-of-attorney for these persons, as
discussed in chapter 3. SBA requires that contractors work through their
authorized insurance/surety bond agents or brokers to prepare data needed by the
SBA and/or the surety company. SBA does not require that the contractor employ
independent packagers to prepare an SBA application package.

2. When the Surety Submits an Application Package to SBA, What Does SBA
Require the Surety to Certify?

The surety must certify and represent the following.

a. Contractor is a Small Business Concern. The surety shall represent that
the contractor meets SBA’s size standards.

b. Bond Requirement. The surety shall represent that the original contract
requires the bond(s), and that the bond(s) are appropriate to the contract.

C. Terms and Conditions of the Bond. The surety shall represent that the
terms and conditions of the bond(s) are appropriate, according to those
generally used by the surety industry for the type of bond involved.

d. SBG is a Prerequisite to Bonding. The surety shall affirm that without the
SBA guarantee to surety, it will not issue the bond(s) to the principal.

e. Reasonable Expectation of Successful Completion. The surety shall
represent that it reasonably expects that the contractor will successfully
perform the conditions of the contract.

3. How Does the Surety Order Forms from SBA for the Surety Bond Guarantee
(SBG) Program?

SBA will distribute a supply of forms to participating surety companies, as

needed, from the SBA warehouse. Sureties should order them in advance, from
the appropriate SBG area office.
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4, Where Does the Surety Send the Application Package?

The surety must send the application package to the SBG area office serving the
territory in which the contractor’s business is located. Only one SBG area office
shall provide assistance to a given firm at any one time. In the event a contractor
has facilities in two or more SBA area office territories, the location of the
contractor’s home office determines which SBG area office processes its
applications. The surety may verify a contractor’s home office through the
contractor’s Federal Income Tax Return.

5. What Happens When a Contractor Relocates?

If the contractor relocates to another SBG area office territory, the current SBG
area office will transfer the entire case file and all relevant information to the
receiving SBG area office.

6. Where Does the Contractor Send the SBA Contractor’s Fee?

The contractor must give the check (made payable to SBA) for the contractor’s
fee to the agent/surety. The agent/surety must remit the contractor’s fee check
with the application package for a final bond. The SBG area office collateral
cashier will hold the fee check until SBA takes final action on the application.

7. When Does SBA Process the Contractor’s Fee?

When the surety sends the completed SBA 990 to SBA, SBA simultaneously
processes the contractor’s fee.

8. What Happens When the Contractor’s Fee Has Not Been Paid?

SBA is not liable under a guarantee if the contractor’s fee is not paid. However,
the guarantee may be reinstated if the contractor is not in default on the project
and a valid reason exists why a timely submission was not made. Additional SBA
guarantees will not be issued unless all of the contractor’s fees have been paid,
including any additional fees generated by change orders or otherwise.

9. How are Unpaid Surety Fees Collected?
SBA’s client server system generates a screen which shows a surety its
outstanding surety fees payable to SBA. The surety must print a copy of this

screen, attach its check for the amount due, and send it to SBA’s Denver Finance
Center on a monthly basis.
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10. What Information Must the Surety and/or Contractor Complete in a

Standard Application Package?

The SBG initial application package consists of a set of required forms, a copy of
the General Indemnity Agreement, and, except for bid bond applications, the
contractor’s check for the guarantee fee. The contractor and/or surety must
complete, sign (where indicated) and date each of the forms. The surety then
submits the completed package to SBA. The following forms and information are
necessary to apply for an SBA surety bond guarantee:

The contractor ordinarily submits the following information to the surety (if not already

on file with the surety.

FROM THE CONTRACTOR

PURPOSE

e SBA Form 994, “Application for
Surety Bond Guarantee Assistance,
(Appendix 7)

This one page form provides basic
information regarding the
contractor/principal and the surety; gives
a brief description of the contract and the
work that the contractor must perform
thereunder; evidences the contractor’s
request for SBG assistance; and contains
various certifications attested to by the
contractor’s signature. This form must be
submitted with each application for a final
bond guarantee. It also includes the
disclosure authorization required by
Section 1104(a) of the Right to Financial
Privacy Act (12 U.S.C. 3404), which
authorizes the surety, etc., to release
information to SBA.

e SBA Form 912, “Statement of
Personal History,” (Appendix 6)

This one page form is used to record
personal information concerning
principals of the company and/or those
with the ability to commit the firm. The
SBA 912 specifies who must complete the
form. See instructions for processing later
in this chapter under the paragraph 6-12,
“What is a Name Check and How is it
Conducted?”

e SBA Form 994F, “Schedule of
Uncompleted Work,” (Appendix 8)

This form provides basic information on
all uncompleted work (bonded and
unbonded) that the contractor has on
hand.
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FROM THE CONTRACTOR

PURPOSE

e SBA Form 994F, “Schedule of
Uncompleted Work,” (Continued)

Uncompleted work should include any
awarded jobs not yet started. It must be
signed by an individual who has an SBA
912 on file with SBA, or included in the
application package. This form should be
submitted at least quarterly and may be
required more frequently by the SBG area

office.

e SBA Temporary Form 1624,
“Certification Regarding Debarment
Lower Tier,” (Appendix 9)

This certification-type form must
accompany each application for a bid
bond, final bond, or bonding line. Its
basic purpose is to ensure that the
contractor is not debarred or otherwise
ineligible to perform the covered
transaction. SBA is prohibited from
accepting applications that involve a
debarred or suspended entity or person.

e SBA Form 1261, “Statements
Required By Laws and Executive
Orders,” (Appendix 10)

This form identifies various requirements
with which a recipient of SBA assistance
must comply. A copy must be signed by
the principal and by each indemnitor, to
indicate their understanding of SBG
requirements and their agreement to
adhere to them.

e SBA Form 413, “Personal Financial
Statements,” (Appendix 11)

This form(or equivalent) is required from
proprietors, general partners, or holders
of 20 percent or more interest in the
applicant company, and from any other
person or entity required as a guarantor.
All statements must include signatures
and dates.
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FROM THE CONTRACTOR

PURPOSE

e Business Financial Statements
(Continued)

The surety uses this information to
evaluate a company’s financial condition.
The applicant should attach copies of
his/her financial statements, or income
tax returns to the SBA 413. All statements
must include signatures and dates.
Additional requirements are detailed in
Chapter 7, “Underwriting
Considerations.”

e Surety’s Contractor’s Questionnaire

The surety uses this form to obtain
background information. The applicant
must complete, sign, and date this form.
The surety may also require a business
plan and/or resume, including the
contractor’s past growth, forecasts of
business activity, management experience,
continuity provisions, training, and work
history of officers, owners, partners, or
key people.

e Bank Letter(s)

The bank letter(s) should identify the
existence or non-existence of a line of
credit (LOC). It should reflect the
checking account balance, loan position,
and should include a general statement
concerning the bank’s relationship with
the contractor. It should also specify the
amount of the line, expiration date, and
collateral security.

e Reference Letter(s)

The applicant should supply the surety
with reference letters from past suppliers
and owners. The surety and SBA use this
information to evaluate the contractor’s
credit history, capacity, and performance.
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FROM THE CONTRACTOR

PURPOSE

e General Indemnity Agreement (GIA)

The GIA is necessary to secure the
corporate and/or personal indemnity of
the applicant(s) and each holder of at
least 20 percent ownership thereof, and
any spouses of the personal indemnitors
and/or holders.

e Bid Invitation/Contract (copy)

Generally, SBA examines this information
for the bond requirement.

Note: Any person who knowingly makes false statements or representations are subject to
criminal prosecution, significant civil penalties, and denial of the bond guarantee (18

U.S.C. 1001 and 13 CFR Part 142.1).
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The SURETY must perform its underwriting analysis, determine that it will issue the
bond only with SBA’s guarantee, and forward the following information to the
appropriate SBG area office upon completion.

FROM THE SURETY

All items identified under the information from the contractor, unless already on file with
SBA (except those items required with each application).

SBA Form 994B, “Surety Bond Guarantee underwriting, review,” (Appendix 12), or
SBA Form 994C, “Surety Bond Guarantee Review Update,” (Appendix 13).

SBA Form 994B — The surety must complete this form in its entirety and must provide
SBA with additional information as indicated. It reflects the nature, location, duration,
and extent of the contract; background information on the applicant; and the surety’s
underwriting analysis and determinations. A new 994B is required when the contractor’s
financial or other pertinent information changes and when new financial statements are
submitted.

SBA Form 994C - The surety should use this form for interim periods, or for bonding
lines, when an SBA 994B is already on file with SBA and no new financial statements or
other pertinent information is available.

How are these “review” Forms used by SBA?

The intent of the SBA 994B and 994C is threefold:

To place the underwriting responsibility clearly upon the participating sureties;

To provide the participating sureties with a uniform format to present their underwriting
data; and

To provide SBG Program personnel with a simple mechanism to satisfy legislative and
administrative requirements for performing their underwriting review functions.
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...FROM THE SURETY

An authorized surety representative must sign both the 994B and 994C. Either
form is mandatory for all applications, but in no case must both be submitted
together for the same application. If the surety fails to complete one or more items
on either form, SBG field personnel should return the entire application package to
the surety for completion.

SBA Form 990, “Surety Bond Guarantee Agreement,” (Appendix 2). This form is
the agreement entered into between a surety and SBA under which SBA guarantees a
specific bond. As a legal document, all parties must sign this agreement (e.g., no
stamped signatures), including the surety’s authorized representative. This form must
be fully complete and must include the surety’s bond numbers.

SBA Form 991, “Surety Bond Guarantee Agreement Addendum,” (Appendix 14).
This form is used when work is already underway on a job. While it shouldn’t be a
common occurrence (and is to be discouraged), the surety may submit an application
to SBA after a job is in progress and the contracted work is already underway. SBA
considers work having begun when a contractor takes any action at the job site that
exposes its surety to liability under applicable laws. This would include the purchase
and/or delivery of materials or actual construction. In such cases, the surety must
fully support its recommendation in writing, and submit an SBA 991.

a) What are the exceptions and who has the authority to approve the
SBA 99172

SBA will not issue a guarantee where the work is already underway unless
the surety fully justifies the action in writing. Such actions may be
authorized (following the “Rule of Two”), by an SBA official who has
delegated authority to approve the SBG application in question.

b) What additional information must the surety submit with the SBA
991?

In all such situations, the surety must submit as part of the application, the
following additional information.

1) Documentation of Bond Requirement. The contractor must
provide evidence (certified copy of contract or sworn affidavit)
that the original job contract requires the bond.
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...FROM THE SURETY

2) Basis for Lack of Surety Bond. The contractor must provide
adequate documentation to explain why a surety bond was not
previously secured and is now being required.

3) Certifications and Waivers of Lien from Suppliers and/or
Subcontractors. The contractor must certify that all suppliers are
paid to date, together with a listing of those suppliers and a waiver
of lien from each; that all subcontractors are paid to date, together
with a listing of those subcontractors and a waiver of lien from
each; and that all taxes and labor costs are current.

4) Certification by Obligee. The obligee must certify that all
payments due under the contract to present status have been made
and that the job has been satisfactorily completed to present status.

e Copy of Bonds and Contract. The surety must maintain signed copies of all bonds
and contracts for which an SBA guarantee was issued. Supervisory SBG specialists
and SBG specialists should request copies of the executed final performance and/or
payment bond(s) and contracts as needed for eligibility and program decisions.

e Payment to SBA. The surety must submit the required contractor’s fee.

e Prior Default Status. The surety or agent/broker who submits the application must
provide the SBG area office underwriting staff with the specifics on any previous
bond default(s) and/or claim(s) involving the contractor and/or principal(s), and the
present status of the same.

e Other Information. The surety must submit any other pertinent underwriting
information to SBA with the application. It must also submit any additional
information requested by SBA.

e Updated Information. The surety must update SBA when the information changes or
additional, pertinent information is available.

Note: Any person who knowingly makes false statements or representations are subject to criminal prosecution,
significant civil penalties and denial of liability (13 CFR Part 115.19, 18 U.S.C. 1001, and 13 CFR Part 142.1).
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11. How is the Minority Code Classification Documented?

As an SBG specialist, you must screen all applications from companies new to the
program, and those that have experienced a change of ownership, to ensure that a
proper classification code is entered. If the bond application does not identify a
minority code classification in Section h.(3) on the SBA 994, or if code number
(6) has been checked, or the classification code selected is questionable (e.g.,
illegible), you must determine the proper classification. You may accomplish this
by contacting the company, agent, or by other means.

a. Where Do | Put the Documentation?

You must document the file in the format outlined in Appendix 15,
“Documentation of Minority Code Classification.” The individual making
the determination must sign and date this form and attach the completed
documentation to the SBA 994. Do not amend the SBA 994. Put this
documentation in the contractor’s case file and record it in the SBG
information system.

b. What Happens When a Contractor is Unresponsive?

If the person you contact is unwilling or unable to disclose the necessary
information, put pertinent comments on the “Documentation of Minority
Code Classification” and check code number (6) (Undetermined).

C. When a Case Involves Multiple Principals, How Do | Document the
Minority Code Classification?

If a case involves multiple principals, notate the appropriate information in
the “Comments” section of “Documentation of Minority Code
Classification,” and check the appropriate classification box.

12. What is a NAME CHECK and How is it Conducted?

Use the SBA Form 912, “Statement of Personal History,” (Appendix 6), to obtain
background character information on the principal(s) of all surety bond guarantee
applicants. Return this form for completion if it is not signed, or if required items
are omitted.

a. When Does SBA Require the SBA 9127

SBA requires this form with the initial and each subsequent application, as
of the current date, or written certification that the prior SBA 912 remains
accurate. (See SBA Form 994 for certification statement.)
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b. Who Must Submit an SBA 9127

The following individuals must submit an SBA 912:

Q) Each individual who serves as proprietor, general partner, director,
or officer; and

2 Each owner or limited partner who owns 20 percent or more of the
applicant’s voting stock; and

3 Any other person, including hired managers, who has authority to
speak for and commit the applicant in the management of the
business.

C. Does SBA Require Inactive Spouses to Complete the SBA 91272

In accordance with the Equal Credit Opportunity Act, SBA does not
require spouses who are not active in the company to complete this form
for the purposes of an SBA surety bond guarantee.

d. What Happens When the Applicant Indicates No Criminal Activity on the
SBA 912?

If the applicant doesn’t include adverse information on this form (i.e., all
questions were answered in the negative) and no other adverse information
is known, process the application without further advice. In such
instances, it is not necessary to forward copies of the form to the Office of
the Inspector General (OIG). Retain the original in the contractor’s case
file and discard pages 2 and 3.

e. What Happens When the Applicant Identifies Criminal Activity on the
SBA 912?

In any case where an applicant answers affirmatively to question numbers
6, 7, or 8 on the SBA 912, or in any other case (at the discretion of the
senior SBG area office program official, or designee), certain information
will undergo the following special review process.

1) Fingerprint Card (Form FD 258). All individuals who report
criminal activity on the SBA 912 must provide legible fingerprints
that the Federal Bureau of Investigations (FBI), will accept.
Supply such persons with a Fingerprint Card and advise them that
it is a necessary prerequisite to applying for the guarantee. Note:
Local law enforcement agencies may be helpful in preparing
acceptable prints since this usually requires the assistance of a
skilled technician.
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2 Review/Distribution of the Completed Fingerprint Card. Upon
receipt, review the Fingerprint Card to ensure that the appropriate
information has been supplied, i.e., name, signature, sex, etc..
Enter the SBA office ID number and the name of the business
applicant on the back of the card (e.g., SBA Office ID 01" “The
XYZ Company, Inc.”). Mail the card directly to the FBI in special
envelopes for this purpose.

3) Distribution of the SBA 912 (Criminal Activity Identified). Send
pages 2 and 3 of the SBA 912 to the Office of the Inspector
General (OIG), Office of Security Operations (OIG/OSO). Retain
the original in the SBG case file, containing the following notation:
“Fingerprint Card forwarded to FBI on (date).”

f. What Does the SBG Area Office Do When it Receives Other Adverse
Information?

Attach any other adverse information received to all copies of the SBA
912 and forward it in memo form to the OIG/OSO (see SOP 90 22).

g. Where Does the SBG Area Office Report Suspected or Bonafide False
Representations?

Report to the OIG any false data (including financial information) that the
applicant submits to induce approval of a guarantee.

h. What Effect Does Adverse Information Have on the Application Process?

Get special clearance before processing an application that has adverse
information concerning criminal activity from the SBA 912 or otherwise.

1) What if the case involves a single/remote incident?

As the senior SBG official or his/her designee, you can clear cases
involving single minor offenses and single offenses remote in time.
The deciding official must document the file with support for the
clearance and must note the SBA 912: “Cleared for Processing,”
initial it, and forward it to OIG. He/she must also notate the SBA
912 with: “Fingerprint Card forwarded to FBI on (date).”

@) What happens in all other instances of reported criminal activity?

Discontinue processing an application in all other instances of
reported criminal activity (e.g., recent convictions, lengthy record).
OIG/OS0 and OSG, Headquarters must first clear all such matters.
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OIG and OSG will then advise the SBG area office when
processing may continue. OSG will furnish OSO with a copy of
the final disposition.

Note: Clearance to proceed merely permits the SBG Area
Office to process the guarantee. SBG personnel must carefully
consider the information provided by the surety and oig about
the applicant in reaching a decision to approve or disapprove
the application. This is especially important where there are
adverse indicators in the background of the applicant, such as
criminal conviction(s).

What Information May You Divulge to an Qutside Source Regarding an
SBA 912 That Has Been Sent to OIG/OSO for Clearance?

Once you send an SBA 912 to OIG/OSO for clearance, do not give a
statement of any kind to the contractor, contractor’s representative,
participating surety company, or to any person outside SBA. This
includes information that SBA receives or any action(s) that SBA takes
regarding the information transmitted. You will communicate only “final
decisions” to the surety.

How Does SBA Process Applications for Surety Bond Guarantees?

You should give a timely “turnaround” when processing a surety bond guarantee
application. To accomplish this task, the surety must submit applications to SBA
that are complete in every detail. Return incomplete forms and applications to the

surety.
below.

Once you determine that an application is complete, take the actions

Prepare a new case file if it is an initial application, or retrieve the
appropriate case file if it is a subsequent application.

Enter the contractor’s business ID number in the computer system. The
system will reflect “new” if the number is being input for the first time or
“modified” if the number is already established in the system.

Some area offices use the SBA Form 990A, “Applicant’s Control Card,”
(Appendix 16), to manually record a contractor’s applications.

The computer will assign an SBG number, including an application
number (see Appendix 17, “Surety Bond Guarantee Numbers™). If a
contractor has moved from one SBG area office jurisdiction to another, the
new SBG area office should acquire the old file and should cross-
reference both offices’ card files.
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Process a name check on the SBA 912 (see paragraph 6-12).

Compute the amount of the contractor’s guarantee fee due SBA and
compare it with the check amount. Request a replacement check if the
amount sent is incorrect.

Control the guarantee fee check by annotating it with the SBG number,
putting the contractor’s name on it, and inputting the check information in
the computerized check register. If the application is not approved or
declined on the day the check is received, the check must be held
overnight. Forward the check file to the collateral cashier for safekeeping.
The cashier must not send the check to the Denver Finance Center (DFC)
for deposit until the SBG personnel takes final approval action.

Deliver the file and application package to the SBG professional.

14. How Does SBA Review Application Packages?

As a surety bond guarantee professional, you must review the complete
application package and recommend approval or declination based on the
information provided by the surety. Accomplish this recommendation by
performing the actions below.

a.

Underwriting Criteria. Perform a review of the application package,
information submitted by the surety and the surety’s underwriting
determination using the steps in Chapter 7, “Underwriting
Considerations.”

Addition of Special Conditions. In rare cases, you may require the
surety’s agreement to a separate writing that requires additional special
conditions as a prerequisite to approval. Both the surety and SBA must
agree to this separate writing and both parties must sign the document.
Once the surety returns the signed document, retain the information in the
SBG case file as an attachment to the SBA 990.

Recommendation/Sign Off. Recommend approval or declination by
signing the “Recommendation/Action” section of the SBA 994B or the
SBA 994C. Those who sign the SBA 994B or 994C must document their
action (approval, declination, withdrawal, or request for further
information) and rationale on the form.

Delivery to Approving Official. Once you make a recommendation and
sign the SBA 994B or 994C, forward the application package and file to
the SBA approving official(s).
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SBG Approving Official. SBA policy requires the signature of two
concurring officials on the SBA 994B or 994C to authorize a final
approval or decline action. The person signing the SBA 990 does not
necessarily have to be the second concurring signer on the SBA 994B or
994C. Paragraph 1-10, “Who has the Authority to Approve Surety Bond
Guarantee Agreements?” contains details regarding this “Rule of Two”
and the levels of approval authority.

Note: Proposed Change(s). If the action official proposes a change or
a different recommendation, he/she should consult with the
recommender before sending a case to the approving official. If the
recommender concurs with a change and the action official has
approval authority for the size contract involved, he/she may take the
final action.

What Actions Does SBA Take When an Application Has Been Approved?

a.

Bid Bonds

1) Forward the original and one copy of the SBA 990 to the surety
and put one copy in the contractor’s case file.

2 Record the data on the control card (SBA 990A or similar PC
screen).

3) Enter the bid bond information in the SBG information system.

Unsuccessful Bidder

Record data on the control card and terminate the application in the SBG information
system.

Successful Bidder

Verify that the surety notified SBA in a timely manner.

Record the data on the control card.

Annotate the front of the contractor’s guarantee fee check with the SBG number and
contractor’s name.

Forward the check to Denver Finance Center for deposit.

b. FEinal Bonds
1) Record its approval on the SBA 990A or PC Screen.
(2 Detach and forward the original and one copy of the SBA 990 to the
surety and put one copy in the contractor’s case file.
3) Pull the contractor’s guarantee fee check from the check suspense file and

annotate the SBG number and contractor’s name on the front.
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It is essential that the surety’s agent or producer follow up with SBA for the Agency’s
surety bond guarantee to be in effect. If the contractor is the successful bidder, the

surety must complete the required contract information on the SBA 990 (Sections 19 -
26), and return a completed copy with the contractor’s guarantee fee check within 45
days after the later date of the award of the bonded contract, or bond execution. If the
surety fails to submit such information and check in a timely manner, SBA’s guarantee of
the bond shall be void from its inception. SBA may reinstate it (at its discretion) upon
the surety showing that the contract is not in default and a valid reason exists why they
did not make a timely submission.

16.  What Procedures Does the SBG Area Office Follow When an Application is
Returned/Withdrawn?

Returned/Withdrawn
Application

1l

Denote Action on the SBA
990A or the Computerized
Control Card

1l

Send thru Senior SBG
Program Official, Who
Must Sign the SBA 990

1l

Return to Surety

“Returned” disposition indicates an incomplete submission. That is, SBA did not ““decline” the application
(based upon merit) or act upon it because it was not complete. When SBA marks an application
“withdrawn,” it means that the surety voluntarily withdraws the application and requests its return.
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17. What Procedures Does the SBG Area Office Follow When an Application is
Declined?

Declined Applications

1l

Denote Action on the SBA
990A or the Computerized
Control Card

11

Send thru Senior SBG
Program Official, Who
Must Sign the SBA 990

1l

Return to the Surety

A “decline” is when the SBG official has a complete file to review and does not extend SBA’s guarantee
due to the lack of merit within the submission. The SBG official sends a decline letter along with the SBA
990 (marked “decline” to the surety. If the application is for a final performance and/or payment bond,the
SBG official pulls the contractor’s guarantee fee check and returns it to the surety with the decline letter
and SBA 990. The surety must inform the contractor that SBA has declined its application.

18. What Process Does the SBG Area Office Follow When the Surety Resubmits
an Application That was Returned/Withdrawn?

Input the application information into the computer system again. Follow
procedures for reviewing and approving/declining applications.

19. What Process Does the SBG Area Office Follow When the Surety Resubmits
an Application That SBA Declined?

Treat these applications as entirely new submissions and input them into the
computer system as a new application. The system will generate a new SBG
number. The surety should resubmit new SBA forms and other supporting
documentation, if the information previously submitted is not current.
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20.  What Information Must the Surety Supply to SBA When There is a Change
of Surety, Agent, or Both?

Change of Surety Only 1

Change of Agent Only 2

Change of Both Surety and Agent 3

If the contractor’s surety
changes (old agent
retained), the new surety
must submit:

1) New GIA; and

2) Any additional
information that
SBA requests

If the contractor’s agent of
record changes (old surety
retained), the agent must
submit the following before
SBA will issue any
additional bond guarantees:

1) A copy of the signed
Agent of Record Letter;

2) Evidence that the new
Agent has everything
he/she needs to properly
Underwrite the account
(e.g., evidence that the
new agent has current
and comprehensive
information in its
contractor file)s and

3) Agent’s Power-of —
Attorney unless already
on file,

In addition to the information
that SBA requires under
columns (1) and (2), the surety
must submit the following
information in a new
underwriting package, before
SBA will issue any additional
bond guarantees:

1) The contractor’s financial
statements;

2) Work on hand information;

3) Contractor’s questionnaire;
and

4) Other data of sufficient
scope to indicate the
surety’s/agent’s ability to
perform the necessary
underwriting.

21. What Information Must the Surety/Agent or Broker Submit to SBA When
There is a Change in the Ownership of a Principal’s Business?

a. New SBA 912(s), personal financial statement(s) for the new owner(s),
and a new GIA;

b. A new or revised contractor’s questionnaire;

C. A newly signed SBA 1261,

d. A new or revised business plan;

e. A new SBA 1624; and

f. Any other pertinent information related to the change of ownership.
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22.  What are the SBG Program’s Data Entry Procedures?

“The Surety Bond Guarantee System Users Guides” contain the procedures for
putting the necessary data entries into the computerized information system.

23. Where Can | Find Information on the Disposition of Non-Defaulted
Contractor Case Files for the Surety Bond Guarantee Program?

Please see SOP 00 41, “Records and Management,” for information on that
subject.
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Chapter 7

Underwriting Considerations

1. What Requirements Must the Surety Adhere to in Its Underwriting of SBA-
Guaranteed Bonds?

SBA requires the surety to adhere to those rules, principles, and practices
published from time to time by SBA’s Office of Surety Guarantees (OSG) and the
criteria set forth in this chapter. In underwriting an SBA-guaranteed bond, SBA
also expects the surety to follow the surety industry’s general principles and
practices used to evaluate the credit, capacity, and character of a principal, while
considering the reason a contractor needs SBA’s guarantee. In this regard, the
surety must ensure, through verification and other means, that the data is accurate
and complete when it submits a guarantee request. The surety must provide the
required information fully and accurately and must update that information
promptly whenever changes occur.

2. Does SBA Have Any Underwriting Guidelines for the Surety Bond
Guarantee (SBG) Program?

SBA will not approve an application for surety bond guarantee assistance until the
SBG professional and the authorized action official have reviewed the application
package, and concur that the application meets program requirements and has
acceptable risk factors. Their decision to approve is based upon the surety’s
recommendations and information that it submits. This shall include assessments
of eligibility, feasibility, character, capacity, credit factors/special requirements,
experience, indemnity, etc. In assessing each of these factors, SBA’s first level of
review should be the surety’s underwriting analysis. SBA must maintain
confidentiality and discretion in handling information that it obtains from the
surety in the underwriting process.

a. Eligibility

1) SBA determines eligibility early in the review process. Eligibility
determinations are based on statute, SBG program rules and
regulations and information in the application package. Following
the “Rule of Two,” the official with authority to take final action
on the guarantee request should affirm the initial eligibility
recommendation. The eligibility requirements for the surety,
contractor, and contract can be found in the 13 CFR Part 115
(program regulations) and in other chapters of this SOP. Specific
requirements are fully detailed in chapters 3, 4, and 5, respectively.
If you have any questions, consult the local SBA counsel before
proceeding with the application.
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In cases where an eligibility question arises during application
processing, advise the surety that there may be a delay in the final
decision on the bond application. Any such delays must be
minimal, due to the time factor inherent in surety bond guarantee
matters. Forward an eligibility matter to OSG if it cannot be
resolved at the senior staff level. The senior SBG staff member
shall prepare the OSG referral, which should include all pertinent
facts and a clear statement of the action recommended. It should
also include a copy of the legal surety bond guarantee application
if determined to be ineligible.

b. Feasibility

The information that the contractor provides SBA and the surety’s
underwriting determinations of the case must satisfy SBA that there is
reasonable expectation that the contractor will successfully complete the
contract (containing the bond requirement) according to its terms and
conditions. Evaluate the various factors necessary for successful
completion of the contract by considering surety industry standards and
principles.

C. Character

The applicant’s good character is a fundamental necessity in surety bond underwriting
and must be assessed by the surety. SBA relies upon the surety’s assessment and gives
special attention to this factor by requiring the applicant to complete the SBA 912 and by
conducting a name check to determine if the applicant has had any criminal convictions.
See Chapter 4, “Contractor Eligibility Requirements,” and Paragraph 6-12, “What is a
NAME CHECK and how is it conducted?”

d. Capacity

The contractor’s capability to perform the contract is a primary concern.

(1)

The surety must certify that it reasonably expects that the
contractor will successfully perform the contract to be bonded.
Based upon the information submitted by the surety and its
determinations, consider the following factors when evaluating the
contractor’s capacity:

@ The contractor’s experience and reputation;
(b) The contractor’s present and projected financial condition;

(©) Reasonableness of the cost of the contract; and
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(d) Feasibility of the successful completion of the contract.

(2 Consider the surety’s recommendations and review the factors that
are covered individually below and throughout the remainder of
this chapter.

@) BUSINESS PLAN - Obtain a business plan (including
plans for management continuity) from all relatively new
contracting firms. At a minimum, a plan should include a
summary of the contractor’s growth to the present, its plans
for business activity for the next 12 months, and a
description of management experience.

(b) MANAGEMENT CONTROL, LABOR, AND
LOGISTICS - Review management control, to determine if
a company has strained lines of communication, logistical
problems, need for new equipment, new supervisory
personnel, changes in labor union conditions,
subcontractors, and other situations.

(©) GEOGRAPHICAL AREA - Consider the location,
distance, and accessibility of the contract site. The
tendency toward geographical expansion by a contractor is
a prime factor in many surety losses. A firm can
experience extremely adverse effects outside of its local
and familiar geographical area due to unforeseen situations
involving labor, politics, weather, laws, ground conditions,
etc. Use extreme caution in approving bond guarantees
outside the contractor’s normal area.

(d)  ADEQUACY OF BID - A company’s estimating capability
is a key factor in its ability to succeed as a contractor. Poor
bid preparation/pricing leads to underbidding, which is a
very frequent cause of contractor failure. It is important
that you know the bid preparation process (e.g., performed
by owner or estimator, depending on the level of estimating
experience) and check the range of bids, i.e., the “bid
spread” before recommending a final bond approval. If the
bid spread is greater than 10-15 percent, you should request
a justification and a cost breakdown from the surety.

e REDFLAG ALERT SIGNALS o
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SBA 990

When a large bid spread exists between the applicant’s bid and the next higher bid, the
surety must justify the large bid spread and note any such factor that might mitigate the
spread. The surety must also provide an adequate reason for proceeding.

Be alert to the following “yes,

SBA 994B

no,” or “no response” on the SBA 994B. In these cases,

you must obtain the appropriate follow-up documentation from the surety.

YES:
Contractor started job yet?
Financial statement show disclaimer?
Any disputes?
Contractor ever failed to complete job?
Has contractor ever defaulted on a contract forcing a surety to
suffer a loss?

NO:
Present project similar to previous work performed?
Bond required by original contract document?
Work in progress verified by obligees?
Has surety checked with suppliers?
Payables current?
Working capital sufficient?
Schedule of aged payables & receivables attached?
Verification of payables?
Verification of receivables?
Surety verified bank balance?
Contractor have bank line of credit?
Indemnities posted?
All work on schedule?
Contractor have adequate equipment?
Contractor taxes current?
Contractor insurance coverage sufficient?
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NO RESPONSE:

e How many work in “progress” obligees verified?
NO RESPONSE:

e Total number of “work in progress” obligees.
e How many “work in progress” suppliers checked?
e Total number of work in progress suppliers.

Note: Be alert to situations where the second low bid and contract amount appears to be
excessive in light of the contract size. The surety should justify bid spreads in excess of
10-15 percent.

SBA 994C

Be alert to the following “yes” and/or “no” responses on the SBA 994C and obtain
appropriate follow-up documentation from the surety:

YES:
e Phased project?
e Contractor started job?

NO:
e Bond required by original contract document?

Note: Be alert to situations where the second low bid and contract amount appears to be
excessive in light of the contract size. The surety should justify bid spreads in excess of
10-15 percent.

e. Credit Factors/Special Requirements.

The surety must provide enough information to SBA so you can evaluate
the financial condition of the firm, its cash flow needs during the period of
the contract (ability to cope with the demands of the proposed contract as
well as its other work outstanding), and the availability of monies
necessary to maintain contract performance. Make sure you evaluate the
following credit factors and special requirements.

1) EVIDENCE OF BANK CREDIT - This includes the name and
address of the company’s bank, the bank officer involved,
outstanding debt, amount of available credit, collateral
endorsement requirements, etc.

()
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FINANCIAL ANALYSIS - Analyze the applicant’s financial
statements and the surety’s underwriting of the contractor’s
financial condition, as well as other aspects of the case. Your
analysis should be commensurate with the size, duration, and risks
of the proposed contract. You may invoke special requirements
when necessary. The first level of your underwriting review
should be the surety’s analysis. The surety’s adequate initial
analysis is necessary to ensure a prompt response and fast
turnaround time from SBA. Sureties representing firms that have
an ongoing need for SBG assistance should provide financial
information on a semi-annual basis. This provides you with
increased familiarity and allows you to significantly reduce your
review time.

3) FINANCIAL STATEMENTS - Any surety or agent requesting a
bond guarantee for a small contractor, must provide a copy of that
contractor’s financial statements with the application. Sureties
should use IRS Form 4506, “Request for Copy or Transcript of
Tax Form” to verify the accuracy of the information on the
contractor’s financial statements. Sureties should notify the
appropriate SBG area office of any suspected or apparent fraud.
Area offices should contact OSG, and, if fraud is confirmed, OSG
will report it to the OIG. OSG will then notify all sureties that the
contractor is no longer eligible for SBG assistance. These financial
statements must be current and in an acceptable format for
analysis. Thus, you must be aware of the basis for the statements
(cash, accrual, percentage of completion). There is an increase in
the potential for future problems (e.g., underestimating of contract
costs) when a firm does not maintain careful records. You should
not rely on low-quality statements, especially when the guarantee
request is substantial or when there are perceived problem areas.
See section of this chapter on “Red Flag Alert Signals.” PLEASE
NOTE: According to 13 CFR 121.104 (Effective January 31,
1996), SBA must make size determinations based on a company’s
Internal Revenue Service (IRS) Federal Tax Return Forms.

- TYPES OF ACCEPTABLE FINANCIAL STATEMENTS-

Minimum Requirements

The financial data must be complete and in a form that allows the SBG professional to
decide the financial merits of the cases based on substance, rather than on the type of
statement and data.

Prepared by an Independent Public Accountant (AICPA)
These financial statements must be complete and include, at a minimum: a balance sheet,

Effective Date: March 8, 1999 Page 66



50452

income statement, statement of cash flow, appropriate footnotes, and the accountant’s
cover letter describing the scope of the work in preparing the statements. They should be
“review” statements as defined by AICPA, or their equivalent as determined by the SBG
professional.

Audited and Prepared by Independent Public Accountant

These statements must include all of the schedules identified above, as well as opinion
statements (as defined by AICPA), or their equivalent as determined by the SBG
professional.

Age of Financial Statements

Primarily, the surety industry uses year-end statements to conduct financial analysis, even
though they often require interim data to supplement them. Financial statements shall be
provided to SBA based on the following:

e Year-end - If the surety presents the application within 9 months of the firm’s fiscal
year-end.

e Interim & Year-end - If the surety presents the application more than 9 months from
the firm’s fiscal year-end, 6-month interim statements should be provided.

Required Certifications

The proprietor, partner, or authorized officer (who has submitted an SBA 912) of the
applicant company must sign and date all financial statements (regardless of contract size
or lack of complexity), unless an outside accountant prepares them and they are properly
certified. SBA does not consider “Qualified” statements properly certified.

4) OTHER FINANCIAL DATA - SBA may require additional or
higher quality financial information in any instance. When you
perceive that such data is necessary for adequate analysis (e.qg.,
complexity, size, indications of problem areas), require additional
financial information. You may also waive certain data
requirements if you determine that the data at hand is sufficient for
the required review. You have the option of requiring as much or
as little information as you legitimately need to form a reasoned
and logical decision, including the risk to the Government. On any
size case, you have discretionary authority to approve the quality
of statements rather than the format. You also have flexibility
relating to the timing of receipt of statements (considering the date
of the last statements), and their relative completeness. Note: The
participating agent/surety should understand that while justification
for an exception may be found from time to time, it must comply
with the requirements set by SBA. If the surety cannot or will not
comply, then SBA may deny applications for additional
guarantees.

(5)
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PERSONAL FINANCIAL STATEMENTS - Require personal
financial statements from the proprietors, general partners, limited
partners, or stockholders owning 20 percent or more of the
business, and each guarantor/indemnitor. The SBA 413 is used for
this purpose, although other forms are acceptable if they are
current and provide adequate information. The aforementioned
individuals must sign and date their personal financial statements.

(6) CASH FLOW PROJECTIONS - Cash flow projections during the
term of a job for both the specific contract and a firm’s overall
contracting activity can be most helpful. While they are not a
mandatory requirement, you may request them in cases where a
firm has had little or no known experience in performing the size
and/or type of contract and/or work program. You must be
reasonably satisfied that the contractor will have sufficient cash
flow from its operations to meet all obligations as they occur. The
recommending official or the approving official may require that a
company provide cash flow projections on any specific case.

@) OTHER SBA ASSISTANCE - The file should include specifics on
any other SBA assistance that the contractor has received. Use the
status/condition of any such assistance in determining whether to
provide SBG assistance.

f. Experience

1) Based on the information submitted by the surety, your review
should include an accounting of the contractor’s work history, type
of jobs previously undertaken, largest previous jobs, etc. Also
consider the firm’s length of time in business, its specialty area,
and the related prior experience of the firm’s principals. If not
already submitted by the surety, you may request bank, obligee,
architect, and/or suppliers reference letters in addition to the
narrative. Except as noted below, SBA has no percentage limit on
new work, as it relates to previous successfully completed jobs of a
contractor. However, SBA carefully evaluates previous experience
(size and type), as it is an important underwriting consideration.
The Agency does a disservice to a small contractor if it guarantees
bonds on jobs beyond its capacity, which may contribute to its
business demise.

(a)
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First Time SBG Program Participants - The amount of the
first guarantee for contractors who are first time
participants in the SBG Program should be limited to 150
percent of the company’s largest, previously successfully
completed contract. SBG field personnel should document
the SBA case file for any exceptions.

(b) Part-Time Contractor - A part-time contractor is one who
has regular, simultaneous outside employment. SBA must
exercise extreme caution with these cases. The surety must
provide a detailed, written justification to explain its
decision to issue bonds for the part time contractor. This
justification must be submitted with the initial application
for guarantee.

(2) The file must reflect the current status of all contracts awarded and
in progress (bonded and unbonded) for the subject contractor,
including outstanding bids. Likewise, the file must show the status
of all of the contractor’s previous SBG program contracts (if any),
whether in default, completed, or in process. SBG field personnel
must carefully consider any prior defaults of a contractor and/or
any adverse information concerning a contractor. The surety
should submit information to you concerning the reason(s) for and
details of the default or problem situation and any other
information requested by SBA. Based upon the surety’s
recommendation, field personnel must assess the potential impact
that this information may have on a contractor’s ability to perform
the subject job.

3) Over-extension is taking on more work than one can finance and
manage. It is one of the most common causes of contractor failure.
Therefore, field personnel must be fully aware of the total amount
of work on hand. At a minimum, require the information contained
in the SBA 994F. These work on hand schedules must include all
jobs (bonded or unbonded), regardless of whether or not the work
has begun on the job, as well as all outstanding bids.

g. Indemnity
Common law may give the surety and SBA a right of action against a

principal in the event of loss, an indemnity agreement gives further
protection against a wider range of contingencies. The surety must obtain
a written indemnity agreement that is signed by the contractor and other
indemnitors and must provide SBA with a copy. If the contractor changes
sureties, then a new indemnity agreement must be obtained from the new
surety. SBG personnel should not base the Agency’s guarantee solely on
the strength of the indemnity furnished.

Effective Date: March 8, 1999 Page 69



INDEMNITY

50452

USUAL INDEMNITORS

OTHER INDEMNITORS

The surety shall obtain the
corporate indemnity and/or
personal indemnity of the
applicant(s), and each
holder of at least 20 percent
ownership thereof, and any
spouses of the personal
indemnitors and/or holders.

The surety or SBA may, at
their discretion, require
personal indemnities of key
personnel, or others who
may act officially on behalf
of the applicant, regardless
of his/her stock ownership.
The need for additional
indemnitors may be due to
insufficient personal
resources on the part of the
principal, the need for
additional commitment or
control, or any other needs
of the case as perceived by
the underwriting officials.

CORPORATE
INDEMNITIES

When taking a corporate
indemnity, the surety must
be satisfied that the
individual signing has the
authority to sign.

3. How Does SBA Handle Applications for Asbestos and Hazardous Waste

Jobs?

The surety must determine and advise SBA as to whether a contract or change
order(s) for demolition, rehabilitation, remodeling, or addition to existing

Effective Date: March 8, 1999

structures includes asbestos work or involves other hazardous waste. The surety
must satisfy special conditions and retain appropriate documentation after
furnishing it to SBA, when the contract involves asbestos exposure or hazardous
waste disposal. An exception to this occurs when the SBA-guaranteed contractor
is bonded back by a treasury listed surety.

What Certificates and Coverage are Required on Asbestos and Hazardous
Waste Jobs?

The contractor must provide SBA with the certificates of liability and workers
compensation insurance in amounts and coverage required by the contract and/or
appropriate to the risk involved. The insurance must be written on a pure
occurrence basis (e.g., no sunset or discretionary clauses). The certificate of
insurance must include a statement that the liability insurance meets the above
requirements, and covers all operations, completed operations, and contractual
liability for the specific job.
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5. What Training Prerequisites are Required for Jobs Involving Asbestos
Work?

All asbestos abatement contractors must have earned “Certificates of Training in
Asbestos Abatement and Supervision of Asbestos Abatement Contracts” from an
Environmental Protection Agency (EPA) accredited program.

6. Does SBA Require a Contractor to Meet Any Statutory and/or Regulatory
Requirements for Asbestos and Hazardous Waste Jobs?

Contractors must comply with applicable local, municipal, county, and State
requirements, regulations, ordinances, and laws pertaining to asbestos abatement
or hazardous waste disposal.

7. Does SBA Require a Contractor to Own Specialized Equipment for Jobs
Involving Asbestos and Hazardous Waste?

A contractor must have available, adequate specialized equipment necessary for
successful completion of the contract.

8. What Transportation and Disposal Requirements Must a Contractor Meet
for Asbestos and Hazardous Waste Jobs?

The surety must submit (when appropriate) evidence that the contractor has
acquired the right to an EPA-approved disposal site, and that the method and
means of transportation to the disposal site is authorized and approved. For
example, “evidence” includes copies of:

a. MUNICIPAL MANIFESTS APPROVING THE TRANSPORTATION
ROUTE;

b. CONTRACTS WITH EPA-APPROVED DUMP SITES; and

C. VEHICLE AND CONTAINER PERMITS.

9. Are There Any Limitations to the SBA Guarantee on Asbestos Abatement
Bonds?

SBA guarantees asbestos abatement bonds on non-Federal contracts only with the
addition of a rider similar in intent to the one found in this SOP, (appendix 18).
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How Does SBA Handle Change Orders to Asbestos and Hazardous Waste
Contracts?

SBA considers a change order introducing asbestos work to be a substantial
alteration to the original contract. As such, you must approve the change order
prior to its execution. The surety must show SBA that all conditions required by
the sections of this SOP on asbestos related contracts are met, or that the asbestos
work is subcontracted and bonded back by a Treasury listed surety company.

What Special Advice Must the Surety Give SBA on Asbestos Projects?
The surety must advise SBA of the following:
a. Any asbestos projects prematurely terminated and the reason therefore;

b. Any penalties in the contract documents for breach of contract or
noncompliance with contract specifications; and/or

C. Any Federal, State, or local citations that the contractor receives for
asbestos-related violations.

Does SBA Accept “Post-Bid”” Applications for Final Bonds?

SBA presumes a contractor who obtains a non-SBA guaranteed bid bond to be
able to obtain the final bond without SBA’s assistance. Ordinarily, the surety
underwrites a bid bond with the intent of issuing the required final bond if the
contractor is the successful bidder. Occasionally, however, such a contractor
applies for an SBA surety bond guarantee. You should handle these cases in the
following manner.

a. PRIOR CONTACT/DOCUMENTATION - The surety should advise SBA
in advance that time constraints preclude the filing of an SBG application
and should explain the intent of the parties. You must document
telephone comments by memoranda to the file. Retain written
notification, pending further advice from the surety. This material
supplements the application and allows underwriting to proceed in the
ordinary course.

b. NO PRIOR CONTACT - Occasionally, the surety intends that the bonding
be SBA-guaranteed, but time precludes their advance notice to SBA.
Evaluate these submissions very carefully, making no commitment on the
final bond until obtaining and reviewing all relevant information. The
surety must provide adequate documentation explaining why they did not
provide the SBG area office with advance notice of writing the bid bond.
If the contractor has had no prior SBG guarantees, you must exercise
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special care in your underwriting review. If SBA approves the guarantee
for the final bond, documentation to support the decision must be put in
the case file.

13. Can SBA Decline to Provide a Final Bond Guarantee Even if It Provided the
Bid Bond Guarantee?

SBA may guarantee a bid bond, but refuse to guarantee the required performance
and/or payment bonds. This should be relatively rare, since the surety should
provide all pertinent information with the application for the bid bond guarantee.
SBG field personnel must mitigate the loss by comparing the potential loss of a
bid bond default with a potentially much greater loss resulting from issuing the
final bonds. Field personnel should discuss the facts and situation with the surety.
SBA'’s decision to decline the final bonds should be based on the information and
recommendations provided by the surety.

-EXAMPLES-

This could happen in situations where SBA doubts the contractor’s ability to complete the
project at the amount bid and:

e The amount of the contract price exceeds the amount authorized by SBA by more
than 25 percent or $50,000 than the original bid; or

e The actual contract price is more than 10-15 percent below the next low bidder.

-REMEDIES OF THE SURETY-
In such instances, the surety would either join SBA in refusing to issue the final bonds, or
issue the final bonds without SBA’s guarantee. If the surety defaults in fulfilling the bid
bond, this could result in claims against the surety and SBA. If SBA did not reach a prior
agreement with the surety, the surety may file claims against SBA.
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Chapter 8

Bonding Lines

1. What is a Bonding Line?
A bonding line is a written commitment to a surety company by the SBA that
allows the surety to issue multiple bonds to a specified eligible contractor within
pre-approved terms, conditions and limitations. Since bonding lines hasten
assistance to small firms and reduce SBA workloads, you are encouraged to use
them. However, you must use extreme caution in issuing new lines and you must
closely monitor existing lines.

2. How Long Can a Bonding Line Last?

A bonding line can last up to 1 year. However, bonding lines must expire at fiscal
year end (September 30) since appropriation authority runs out on that date.

3. What Contractors are Eligible for Bonding Lines?
If the contractor is eligible for individual surety bond guarantees, the SBA may, at
its discretion, issue a bonding line for that applicant with a specified surety.
Eligibility is based on SBA's prior experience with the requesting surety and a
satisfactory underwriting review of the contractor. Newly formed concerns or
contractors new to the SBG program are not normally eligible for a bonding line.
4, How Does a Surety Apply for a Bonding Line for a Contractor?

The surety must request SBA to establish a bonding line for a specific contractor.
The surety must submit an application package that includes:

a. SBA Form 994, "Application for Surety Bond Guarantee Assistance;"

b. Updated SBA Form 994B, "Surety Bond Guarantee Underwriting
Review;"

C. SBA Form 1624, "Certification Regarding Debarment-Lower Tier;"

d. Current Financial Statements;

e. Current Bank Letter if bank line of credit is available;

f. Current SBA Form 994F, "Schedule of Uncompleted Work;”

g. The contractor must sign and submit the following forms to SBA if they

are not already on file:
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1) SBA Form 1261, "Statements Required by Law and Executive
Orders;"

2 SBA Form 912, "Statement of Personal History;" and
3) General Indemnity Agreement;

Any Other Data That SBA Requests or That is Pertinent.

5. What Limitations and Restrictions Must the Surety Recommend?

The surety must recommend specific limitations and restrictions to be controlling
during the bonding line period. These recommendations are as follows.

a.

b.

A single contract dollar limitation.

A total dollar amount and number limitation of all outstanding bids plus
uncompleted work on hand that the contractor can reasonably be expected
to perform at the same time. The uncompleted work on hand must include
both bonded and unbonded jobs.

A specific type of work that the contractor will be restricted to under the
bonding line.

A specific geographical area that the contractor will be restricted to under
the bonding line.

A restriction on high risk work. Contractors specializing in hazardous
waste and other high risk work are not eligible for an SBA bonding line.
This restriction does not apply to normal asbestos abatement, lead
removal, and tank removal/replacement. However, these types of contracts
must be carefully underwritten. (See paragraphs 7-3 through 7-11.)

How Do You Process a Surety's Application for a Bonding Line?

You must review the surety's proposed limitations and restrictions. You must also
establish necessary requirements that include the following:

a.

The allowable period for the bonding line. Generally, the bonding line
should expire within 90 days after the contractor's year-end,;

Limitations on the number of contracts and dollar value of contracts to be
covered by the bonding line at any one time; and

Any necessary credit and support requirements.
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7. Who Can Approve a Bonding Line?

You can approve a bonding line if you have the delegated, or re-delegated,
authority to approve the maximum single contract amount allowed under the line.
The "Rule of Two" also applies. See Paragraph 1-10, entitled “"Who Has the
Authority to Approve Surety Bond Guarantee Agreements?"

8. How is an Approved Bonding Line Recorded?

After you approve the bonding line, you should notify the surety by letter. The
letter should include SBA’s authorization and specific conditions of the bonding
line. You must also input the bonding line information into the computer. The
following information is included in both the written notification to the surety and
in the computer input:

a. Date request is received,

b. Effective date of the bonding line;

C. Expiration date of the bonding line;

d. Maximum dollar amount of any single guaranteed bonded contract;

e. Aggregate contract dollar limitation. This is the total dollar amount of the

contractor’s bonded and unbonded work on hand at any time, including
outstanding bids;

f. Aggregate number of contracts limitation. This includes bonded and
unbonded contracts;

g. Geographic limitations;
h. Work type limitations; and
I. Other limitations.

9. When is the Surety Required to Notify SBA of Bonds Issued Under the
Bonding Line?

a. Bid Bonds
The surety must notify SBA of any bid bonds issued under a bonding line

within 15 business days of the bid bond execution date. The surety must
submit an SBA 994C to SBA within the required time frame.
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Final Bonds

The surety must notify SBA of any final bonds issued under a bonding
line within 15 days of the final bond execution date. The surety must
complete an SBA 994C and an SBA 990 and submit both forms to SBA
within the required time frame. The contractor's check for the guarantee
fee must be sent to SBA with these forms.

Lack of Notice

If the surety fails to notify SBA of bid or final bonds issued under a
bonding line within the required time frames, SBA's guarantee will be
void from its inception. SBA may, at its discretion, reinstate the guarantee
if the surety submits adequate justification for the untimely submission
and the contractor is not in default.

Timeliness of Bond Execution

The bond must be executed before work on the project has begun. If work
has begun before the bond's execution, SBA has additional requirements.
These requirements can be found in chapter 6.

What Must You Do if You Receive Notification of Bonds Issued Under a
Bonding Line?

When you receive notification of bonds issued under a bonding line, you must
check the bonding line limitations. You must be sure that each bond issued is
within the limitations of the bonding line and that the surety notified SBA within
required time frames. Information about the bonds issued under the line must be
input into the computer.

Can Bonding Lines be Renewed?

a.

A bonding line can be renewed for a subsequent period if the activity and
performance of both the surety and the contractor have been satisfactory
under the expiring line. To request the renewal of a bonding line, the
surety must submit a new application package to SBA. This application
package includes the same information that was required with the initial
request for a bonding line. You must review the new application submitted
by the surety, as well as the existing file information, to determine
approval or disapproval.

If you approve the renewal of a bonding line, you must send written
notification to the surety to authorize the renewal and to specify conditions
of the line. Written notification must not be an extension of the old letter.
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12. Can a Contractor Get a Guarantee Outside of the Bonding Line?

Yes, the contractor can get a guarantee outside of the bonding line. The surety
must apply for the guarantee using regular application procedures.

13. Can a Bonding Line be Canceled?

A bonding line may be canceled at any time by the surety or by SBA by written
notice to the other party.

a.

Cancellation by SBA

If the surety receives any adverse information about the contractor, the
surety must promptly notify SBA. SBA may then cancel the bonding line.

Cancellation by the Surety

If the contractor defaults on any contract, the surety must immediately
cancel the bonding line and notify SBA of the cancellation. This applies to
a default on contracts bonded by the same or another surety and unbonded
contracts.

Effective Date of Cancellation

Cancellation by SBA is effective when the surety receives SBA's written
notice. You must send the surety's written notice by certified mail, "Return
Receipt Requested.”

Effect of Cancellation on Outstanding Bonds

All bonds issued under the bonding line before the date of the cancellation
will be guaranteed by SBA.

Notification to the Contractor

If the bonding line is canceled by either SBA or the surety, the surety must
promptly notify the contractor in writing.
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Chapter 9

Claims and Recovery Activities

1. Who is Responsible for Claims and Recovery Activities?

a.

Claims and Recovery Division

The Claims and Recovery Division (CRD) in Headquarters is primarily
responsible for claims and recovery activities. This division:

1) Monitors claims and recovery practices and procedures of
participating sureties;

(2)  Authorizes the reimbursement of claims to sureties on defaulted
contractors case files;

3) Reviews and determines concurrence or non-concurrence on
recovery settlements; and

4) Performs other necessary claims and recovery activities.
Field Offices

The field offices must support CRD in its responsibilities.

2. When is the Contractor’s Case File Transferred to OSG?

The contractor’s case file is transferred to OSG if it is requested by CRD. Field
personnel should respond to a request for files within 3 working days.

3. When is the Contractor Ineligible for Additional Guarantees?

The contractor is ineligible for additional guarantees if:

a.

b.

The obligee has declared the contractor to be in default under a contract;
Legal action against a guaranteed bond has been instituted,;

The surety has established a claim reserve of at least $1,000 for a bond;
The surety has requested reimbursement for loss under a bond; and

The contractor has not paid the required guarantee fee.
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4. Is the Contractor Eligible for Additional Guarantees if His/Her File Has
Been Transferred to OSG?

The contractor is not eligible for additional guarantees if his/her file has been
transferred to OSG.

5. What Should a Field Office Do if It Receives Adverse Information About a

Contractor?
a. Notify CRD of the adverse information or potential problem.
b. Notify the surety if the adverse information was obtained from another

source. The surety should not be notified of adverse information on in-
house Agency actions.

C. Notify the appropriate district office on 8(a) contractors or contractors that
have loans.
d. Re-assess contractor data in the case file. Field personnel should review

financial and credit data to determine if sufficient assets exist to absorb the
potential loss or mitigate losses to the surety and SBA.

e. Consult with the surety about the contractor’s and indemnitor’s assets.
Field personnel should contact the surety to request that the assets be
closely monitored and that the surety provide SBA with updates on the
situation.

f. Document the contractor’s file and the computer records about the adverse
information and any action taken.

6. What Does SBA Do When It Receives Notice of an Actual Default?

When the surety notifies SBA of a bonafide contractor’s default and its intent to
request reimbursement from SBA, the CRD will request the case file from the
respective SBG area office and put the computerized record in a default status.

7. How Does SBA Handle Inquiries from Contractors and/or Their
Representatives?

CRD will communicate only with the surety on any particular claim file.
Accordingly, the SBG area office staff should refer all requests from the
contractors or their representatives concerning payments or other information, to
the surety company representative. The SBG area office staff should not refer
these inquiries to Headquarters, unless there are unusual circumstances involved
or there are adverse allegations against the surety.
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What Should the SBG Area Office Do if It Needs Information or
Clarification to Answer a Contractor’s Inquiry?

The SBG area office should contact Headquarters directly.
What are the Claims Reimbursement Processing Procedures?

Please see SOP 50 46, “Claims and Recovery Procedures,” which contains
detailed directions and guidelines in this area.

What Guidelines Must SBA Follow for Recovery and Indemnity Pursuit?

Please see SOP 50 46, “Claims and Recovery Procedures,” which contains
detailed directions and guidelines in this area.

What Happens When a Settlement Occurs?

A settlement occurs when a defaulted contractor and its surety agree upon a total
amount and/or conditions which will satisfy the contractor’s indebtedness to the
surety, and will result in closing the loss file. The surety must pay SBA its pro
rata share of such settlement. When this occurs, CRD will close the file and
return it to the SBG area office if appropriate.

How and When Does SBA Reinstate a Contractor’s File After a Default?

CRD may allow a contractor’s case file to remain in the SBG area office. The
SBG area office may resume issuing further bonds if CRD determines that such
action will prevent or eliminate a loss to SBA. CRD may also recommend that
the SBG area office consider future bonding for a contractor if he/she pays all
appropriate fees and the surety fully reimburses SBA (due to imminent breach or
principal’s default), or if one of the following circumstances exists:

a. The surety and principal settle the claim for a specific amount and under
terms that OSG accepts;

b. The principal contests a claim and provides collateral acceptable to the
surety that has a liquidation value of not less than the amount of the claim
including, related expenses;

C. The principal receives a discharge of his/her indebtedness to the surety by
operation of law as in bankruptcy or any judicial or quasi-judicial process;
or

d. OSG and the surety determine that further bond guarantees are

appropriate.
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13. How Does SBA Handle Underwriting After Reinstatement?

a. As an SBG area office professional, you must subject a post-default
guarantee application to the most stringent review, including evaluating:

1) Previous Default(s);

2 Past Work Experience;

3) Present and Future Financial and Work Capability; and
4) SBA’s Budgetary Constraints.

b. While a settlement may permit reinstatement, you must be prudent in your
underwriting review, and must consider all experience. If a surety with
full knowledge of past experience is willing to bond the principal again,
and states its belief that the principal can complete a proposed contract

successfully without loss, you may carefully consider the surety’s
guarantee application.
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Chapter 10

Preferred Surety Bond (PSB) Guarantee Program

1. How Does SBA Administer the Preferred Surety Bond (PSB) Guarantee
Program?

SBA authorizes Preferred Sureties to commit the Agency to a guarantee, but
limits any such guarantee to 70 percent of the loss on a bond. Surety companies
must direct any application for admission to the PSB Program to the Associate
Administrator, Office of Surety Guarantees (OSG) in Headquarters. OSG
conducts eligibility determinations and underwriting review processes for
purposes of uniformity and control. Authorized officials of the surety and SBA
must sign a PSB Agreement. SBA will then allot a specific level of guarantee
authority to the surety for them to issue guarantees during an allotment period.
When an SBG area office employee receives information relative to the PSB
Program or a PSB Program participant, they should promptly direct it to OSG
Headquarters. SBA provides detailed guidelines for the PSB Program in “The
Information Book of the Preferred Surety Bond Program.”

2. How Does SBA Limit a Surety’s Participation?

SBA regulations prohibit a surety company participating in the PSB Program to
also participate in the Prior-Approval Surety Bond Guarantee (SBG) Program.
The PSB Agreement between the surety and SBA expands this prohibition by
specifically stating: “This prohibition...shall also apply to any and all sureties
which are now, or hereafter may become, members of a group of companies
related by affiliation, common directors or officers, or controlling, controlled by,
or under common control with surety.”
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Index to Forms and Reports

Form
SBA Form 990, Surety Bond Guarantee Agreement

SBA Form 1623, Certification Regarding
Debarment, Primary Transaction

SBA Form 912, Statement of Personal History

SBA Form 994, Application for Surety Bond
Guarantee Assistance

SBA Form 994F, Schedule of Uncompleted Work

SBA Form 1624, Certification Regarding Debarment
Lower Tier

SBA Form 1261, Statements Required by Law
and Executive Order

SBA Form 413, Personal Financial Statement

SBA Form 994B, Surety Bond Guarantee
Underwriting Review

SBA Form 994C, Surety Bond Guarantee
Review Update

SBA Form 991, Surety Bond Guarantee
Agreement Addendum

SBA Form 990A, Applicant’s Control Card

Reports

Reserved
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Paragraph

2-1, 6-10

3-2

4-3, 6-12

6-10

6-10

6-10

6-10

6-10

6-10

6-10

6-10

6-13
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Appendix 2
(Paragraph 2-1,6-10)

U.S. SMALL BUSINESS ADMINISTRATION
SURETY BOND GUARANTEE AGREEMENT

OMB No 3245-0007

Exp. Date 6/30/00
See Reverse Side lor
Public Comment Information

guarantees

ﬁ By its authorized signature in Block 16 on the date stated in Block 18, SBA agrees to guarantee the bond(s) described
herein as of the time of the issuance, as defined in 13 CFR 115.4, subject to the regulations in 13 GFR 115. SBA
% (not 1o exceed B0%) of the loss, in consideration, among other things, for $
of the bond or contract amount, according to surety’s own premium base.

on each $1000

2. Surety Name

3. Principal's Trade Name

4. Surety Underwriter's Name

6. Principal's Name

5. Principal's Trade Address:

Street

Codes: City, State, Zip and County

—_——— — e —

date:

7. CONTRACT—Description of nature and extent (volume) of work, location, starting date and anticipated completion

8. Obligee (include address)

Typed Name: ’

[] Declined

Disposition: [[] Approved [] Returned/Withdrawn

9. Estimated Contract Amount: 10. Contract
(] 8id: Date & Time (3 Negotiated

11. Bonds Required 12. Angcillary Bond(s)

OBid []JPayment [JPerformance [J Yes [ No It yes, Explain:
13. Bond Amount (%)

Bid Payment Performance

14. Signature of Surety's Attomey-in-Fact: 15. Date:

Typed Name:
16. SBA Signature: 17. Title: 18. Date:

tems (19-26) to be completed only for contracts awarded and final bond guarantee requests

19. Date of Contract Award

20. Contract Amount

21. SBA Guarantee Fee From Contractor
$ (remitted herewith)

22. Bond Amounts 23. Based on: [ ] Bond Amt [] Contract Amt
Bid Payment Performance Premium Charged By Surety:
$ $ $ 3 %

24. Surety’s Bond Number(s) 25. Project for: {] Federal ] State
Payment Performance [] Special District [] Private
# # | Y Local M Other

26. If awarded job was bid, BID SPREAD:
low § 2nd Low $ 3rd Low $ Highest$

27. SBA's SBG No. w/Suffix

28. Date Received

29. Received By:

Signature:

SBA Form 990 (6-86) REF SOP 50 45
Previous editions obsolete
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Page 85



50452

Appendix 2
(Paragraph 2-1,6-10)
Sample SBA Form 990, Surety Bond Guarantee Agreement

By the signature of its authorized representative on the reverse side of this form (Blocks 16-18), the (J.S. Small Business
Administration guarantees the Surety named in ltem 2 against loss resulting from the breach by the Principal of the terms of the
bond(s) described in Blocks 11, 12, 13, 22 and 24, pursuant and subject to 15 U.S.C. §694a and b, the regulations thereunder
(13 CFR Part 115) and the conditions and representations stated below, in reliance on the declarations made on the reverse
side hereof, and on the several forms submitted and signed by surety as applicabie. This guaranty shall become effective upon
the issuance (as defined in sdid regulations) of the SBA-guaranteed bond by the Surety.

1. Surety represents that it has determined the accuracy and completeness of the information in the Forms subrnitted by Surety
which relate to this agreement, in accordance with generally accepted surety industry underwriting practices. Said Forms are
incorporated herein by this reference.

2. Surety shall, conditional on the execution of this guarantee by SBA, if the Surety determines that the Contract price is
reasonable and the contract amount does not exceed $1,250,000, become Surety on bid, performance, payment, and other
anciliary and coterminous bond(s) required for the award of the Contract. Surety may withdraw its decision to issue such
bond(s) if prescribed underwriting conditions are not met or it additional information comes to the attention of Surety of a nature
s0 as to change its underwriting determination, and notice is given to SBA.

3. The terms and conditions of such bond(s) will be in accord with those generally established and accepted by the surety
industry for the type of contract for which such bond(s} are required to be furnished by Principal, and Surety represents that
such bonds would not be provided for Principal on this Contract without this SBA guarantee.

4. If any suit or claim is filed against Surety upon said bond(s), Surety shall inform SBA of the same within 30 days of receipt of
notice therof in the Surety's home office. Unless SBA decides otherwise, and so notifies Surety, Surety shall take charge of all
8uits or claims arising under said bond(s) and compromise, settle or defend such suit or claim until so notified. Surety shall take
all steps necessary to mitigate any loss resulting from Principal's default. Surety shail not join SBA in any lawsuit to which
Surety is a party unless SBA has denied liability or has agreed to such joinder in writing.

5. No employee of SBA has authority fo waive, change or alter the terms of this Agreement, unless such alterations are
separately attached hereto and both the SBA and Surety’s authorized representatives have signed and dated their assent
thereto.

6. This Agreement is made exclusively for the benefit of SBA and the Surety, and does not confer any rights or benefits cn any
other party, such as any right of action against SBA by any person claiming under SBA-guaranteed bonds or otherwise. In the
event of the Surety’s insolvency, SBA shall not be liable to the receiver or other representative of the surety except for any loss
incurred and monies actually paid by such representative under the bonds guaranteed by SBA.

7.1 any provision of this Agreement is in conflict with any SBA reguiation, such regulation shall prevail in construing or applying
this Agreement.

8. Any intentionally false statement or willful misrepresentation in connection with the procurement of the Guarantee or claim
for payment pursuant to this Agreement is a violation of Federal faw, subject to criminal and civil prosecution under 18 U.S.C.
§§ 287, 371, 1001, 15 U.S.C. §645, or 31 U.S.C. §231, carrying fines up to $10,000 and imprisonment of up to five years.

PLEASE NOTE: The estimated burden for completing this form is 10 minutes per
response. You are not required to respond to any collection of information unless it
displays a currently valid OMB approval number. Comments on the burden should be
sent to U.S. Small Business Administration, Chief, AIB, 409 3rd St,, S.W., Washington
D.C. 20416 and Desk Officer for the Small Business Administration, Office of Management
and Budget, New Executive Office Building, Room 10202, Washington, D.C, 20503. OMB
Approval (3245-0007).

*U.S. GPO: 1996-411-497/40274
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PART 223—SURETY COMPANIES
DOING BUSINESS WITH THE UNIT-
ED STATES

Sec.

223.1 Certificate of autharity.

223.2 Application for certificate of author-
ity.

223.3 Issuance of certificates of authority.

2234 Deposits.

223.5 Business.

223.6 Requirements applicable to surety
companies.

223.7 Investment of capital and assets.

2238 Financial ceports,

223.9 Valuation of assets and liabilities.

223.10 Limitation of risk.

223,11 Limitation of risk: Protective meth-
ods.

223.12 Recognition as reinsurer.

22313 Full penalty of the obligation re-
garded as the labiliry; exceptions.

223.14 Schedules of single risks.

223.13 Paid up capital and surplys far Treas-
ury rating purposes; how determined.
22316 List of certificate holding companies,

223.17 Revocation.
223.18 Performance of agency obligations.
223.1% Informal hearing on agency com-
plaints.
223.20 Final decisions,
223.2]1 Reinstatement.
223.22 Fees for services af the Treasury De.
partment.
AUTHORITY: 80 Stat. 379; 5§ US.C. 301; &
USs.C &

§223.1 Certificate of authority.

The regulations in this part will gav-
ern the issuance by the Secretary of
the Treasury of certificates of author-
ity to bonding companies to do busi-
ness with the United States as sureties
on, or reinsurers of, recognizances,
stipulatians, bonds, and undertakings,
hereinafter sometimes called obliga-
tions, under the provisions of the Act
of July 30, 1947 {61 Stat. 646, as amend-
ed; 6 U.S.C, 6-13}, and the acteptance of
such obligations from such companies
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so long as they continue to hold said
certificates of authority.

[28 FR 1039, Feb. 2, 1963, as amended at 40 FR
6499, Feb. 12, 1975; 40 FR 8335, Feb. 27, 1975]

§223.2 Application far certificate of
authority.

Every company wishing to apply for
a certificate of authority shall address
the Assistant Commissicner, Comptrol-
ler, Financial Management Service,
U.S. Department of Treasury, Washing-
ton, DC 20226, who will notify the com-
pany of the data which the Secretary
of the Treasury determines from time
to time to be necessary to make appli-
cation. In accord with 6 U.S.C. 8 the
data will include a copy of the appli-
cant’'s charter or articles of incorpora-
tion and a statement, signed and sworn
to by its president and secretary, show-
ing its assets and liabilities. A fee shall
be transmitted with the application in
accordance with the provisions of
§223.22(a)(i}.

[34 FK 20188, Dec. 24, 1969, as amended at 37
[FR 1232, Jan. 27, 1972; 40 FR 6499, Feb. 12,
1975; 43 FR 12678, Mar. 27, 1978, 49 FR 47002,
Nov. 30, 1984)

§223.3 Issuance of certificates of au-
thority.

{a) If, from the evidence submitted in
the manner and form herein required,
subject to the guidelines referred to in
§223.9 the Secretary of the Treasury
shall be satisfied that such company
has authority under its charter or arti-
cles of incorporation to do the business
provided for by the Act referred to in
§223.1, and if the Secretary of the
Treasury shall be satisfied from such
company’s financial statement and
from any further evidence or informa-
tion he may require, and from such ex-
amination of the company, at its own
expense, as he may cause to be made,
that such company has a capital fully
paid up in cash of not less than $250,000,
is solvent and financially and other-
wise qualified to do the business pro-
vided for in said Act, and is able to
keep and perform its contracts, he will,
subject to the further conditions herein
contained, issue a certificate of author-
ity to such company, under the seal of
the Treasury Department, to qualify as
surety on obligations permitred or re-
quired by the laws of the United States

Effective Date: March 8, 1999
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to be given with one or more sureties,
for a term expiring on the last day of
June next following. The certificate of
authority shall be renewed annually on
the first day of July, so long as the
company remains qualified under the
law and the regulations in this part,
and transmits to the Assistant Com-
missioner, Comptroller by March 1
each year the fee in accordance with
the provisions of §223.22(a) (3).

(b} If a company meets the require-
ments for a certificate of authority as
an acceptable surety on Federal bonds
in all respects except that it is a Unit-
cd States branch of a company not in-
corporated under the laws of the Unit-
ed States or of any State, or it is lim-
ited by its articles of incorporation or
corporate charter to reinsure business
only, it may be issued a certificate of
authority as a reinsuring company on
Federal bonds, The fees for initial ap-
plication and renewal of a certificate
as a reinsuring company shall be the
same as the fees for a certificate of au-
thority as an acceptable surety on Fed-
eral bonds.

133 FR 8380, .June 6, 1968, as amended at 34 'R
20E88, Dec. 24, 1968; 37 FR 1232, Jan. 27, 1972;
40 I'R 6499 Feb. 12, 1975; 40 FR 8335, Feb. 27,
1873; 42 FR BG37, Feb. 11, 1977; 43 FR 12578,
Mar. 27, 1978; 43 FR 39089, Sept. 1, 1978; 49 FR
47002, Nov. 30, 1984]

§223.4 Deposits,

No such company will be granted au-
tharity to do business under the provi-
sions of the act referred to in §223.1 un-
less it shall have and maintain on de-
posit with the Insurance Commis-
sioner. or other proper financial offi-
cer, of the State in which it is incor-
porated, or of any other State of the
United States, for the protection of
claimants, including all its policy-
holders in the United States, legal in-
vestments having a current market
value of not less than $100,000.

[36 FR 9630. May 27, 1971]

§223.5 Business.

(a) The company must engage in the
business of suretyship whether or not
also making contracts in other classes
of insurance, but shall not be engaged
in any type or class of business not au-
thorized by its charter or the laws of
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the State in which the company is in-
corporated. It must be the intention of
the company to engage actively in the
execution of surety bonds in favor of
the United States.

(b} No bond is acceptable if it has
been executed (signed and/or otherwise
validated) by a company or its agent in
a State where it has not obtained that
State’s license to do surety business.
Although a company must be licensed
in the State or other area in which it
executes a bond, it need not be licensed
in the State or other area in which the
principal resides or where the contract
is to be performed. The term other area
includes the Canal Zone, District of Co-
lumbia, Guam, Puerto Rico, and the
Virgin Islands.

{40 FR 6499, Feb. 12, 1975]

§223.6 Requirements
surety companies.
Every company now or hereafter au-
thorized to do business under the act of
Congress referred to in §223.1 shall be
subject to the regulations contained in
this part.

(38 FR 22779, Aug. 24, 1973]

applicable to

§223.7 Investment of capital and as-
sets.

The cash capital and other funds of
every such company must be safely in-
vested in accordance with the laws of
the State in which it is incorporated
and will be valued on the basis set
forth in §223.9. The Secretary of the
Treasury will periodically issue in-
structions for the guidance of compa-
nies with respect to investments and
ather matters. These guidelines may be
updated from time to time to meet
changing conditions in the industry.

[42 FR 8637, Feh. 11, 1977]

§223.8 Financial reports.

(a) Every such company will be re-
quired to file with the Assistant Com-
missioner, Comptraller on or before the
last day of January of each year, a
staternent of its financial condition
made up as of the close of the preced-
ing calendar year upon the annual
statement blank adopted by the Na-
tional Association of Insurance Com-
missioners, signed and sworn to by its
president and secretary,

Effective Date: March 8, 1999
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On or hefare the last days of April,
July and October of each year, every
such company shall file a financial
statement with the Assistant Commis-
sioner, Comptroller as of the last day
of the preceding month. A form is pre-
scribed by the Treasury for this pur-
pose. The quarterly statement form of
the National Association of Insurance
Comunissioners when modified to con-
form to the Treasury’'s requirements,
may be substituted for the Treasury's
form. The quarterly statement will be
signed and sworn to by the company's
president and secretary or their au-
thorized designees.

{b) Every such company shall furnish
such other exhibits or information, and
in such manner as the Secretary of the
Treasury may at any time require.

(10 FR 2348, Mar. 1, 1945, as amended aL 42 FR
B637, Feb. 11, 1477; 48 FR 47002, Nov. 30, 1984]

§223.9 Valuation of assets and liabil-
ities.

In determining the financial condi-
tion of every such company, its assets
and liabilities will be computed in ac-
cordance with the guidelines contained
in the Treasury's current Annual Let-
ter to Executive Heads of Surety Com-
panies. However, the Secretary of the
Treasury may value the assets and li-
abilities of such companies in his dis-
cretion. Credit will be allowed for rein-
surance in all classes of risks if the re-
insuring company holds a certificate of
authority from the Secretary of the
Treasury, or has been recognized as an
admitted reinsurer in accord with
§223.12.

(42 FR 8637, Feb. II, 1977]

§223.10 Limitation of risk.

Except as provided in §223.11, no com-
pany holding a certificate of authority
shall underwrite any risk on any bond
or policy on behalf of any individual,
firm, association, or corporation,
whether or not the United States is in-
terested as a party thereto, the amount
of which is greater than 10 percent of
the paid-up capital and surplus of such
company, as determined by the Sec-
retary of the Treasury. That figure is
hereinafter referred to as the under-
writing limitation.

[34 FR 20188, Diec. 24, 1569)
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§223.11 Limitation of risk: Protective
methods.

The limitation of risk prescribed in
§223.10 may be complied with by the
following methods:

{a) Coinsurance, Two or more compa-
nies may underwrite a risk on any
bond or policy, the amount of which
does not exceed their aggregate under-
writing limitations. BEach company
shall limit its liability upon the face of
the bond or policy, to a definite speci-
fied amount which shall be within its
underwriting limitation.

{(b) Reinsurance. (1) In respect to
bonds running to the United States, li-
ability in excess of the underwriting
limitation shall be reinsured within 45
days from the date of execution and de-
livery of the bond with one or more
companies holding a certificate of au-
thority from the Secretary of the
Treasury. Such reinsurance shall not
be in excess of the underwriting limita-
don of the reinsuring company . Whexe
reinsurance is contemplated, Federal
agencies may accept a bond from the
direct writing company in satisfaction
of the total bond requirement even
though it may exceed the direct writ-
ing company’s underwriting limitation.
Within the 45 day period, the direct
writing company shall furnish to the
Federal agency any necessary reinsur-
ance agreements. Howewver, a Federal
agency may, at its discretion, require
that reinsurance be obtained within a
lesser period than 45 days. and may re-
quire completely executed reinsurance
agreements in hand before making a
final determination that any bond is
acceptable, Reinsurance may protect
bonds required to be furnished to the
United States by the Miller Act (40
U.5.C. 270a through 270d) covering con-
tracts for the construction, alteration,
or repair of any public building or pub-
lic work of the United States, as well
as other types of Federal bonds. Use of
reinsurance or coinsurance to protect
such bonds is at the discretion of the
direct wriring company. Reinsurance
shall be executed on reinsurance agree-
ment forms (Standard Form 273 for
Miller Act Performance bonds (for-
merly form No. TFS 6317). Standard
Form 274 for Miller Act Payment bonds
(formerly form No. TFS 6318), and
Standard Form 275 for other types of

Effective Date: March 8, 1999
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Federal bonds (formerly form No. TFS
6319)). Federal bond-approving officers
may obtain the forms by submitting a
requisition in FEDSTRIP/MILSTRIF
format to the General Services Admin-
istration regional office providing sup-
port to the requesting Goverrument or-
ganization. In addition, the forms are
available to authorized sureties and re-
insurers from the Superintendent of
Documents, Government Printing Of-
fice, Stop: SSMC. Washington, DC
20402.

(2} In respect to risks covered by
bonds or policies not running te the
United States, liability in excess of the
underwriting limitation shall be rein-
sured within 45 days from the date of
execution and delivery of the bond or
policy with:

(i} One or rore companies holding a
certificate of authority from the Sec-
retary of the Treasury as an acceptable
surety on Federal bonds or one or more
companies holdieg o cervifivars of wa-
thority as an acceptable reinsuring
company on such bonds, or

(ii} One or more companies recog-
nized as an admitted reinsurer in ac-
cord with §223.12, or

{iil} A pool, association, etc., to the
extent that it is composed of such com-
panies, or

(iv} An instrumentality or agency of
the United Stares which is permitred
by Federal law or regulation to execute
reinsurance contracts.

(3) No certificate-holding company
may cede to a reinsuring company rec-
ognized under §223.12 any risk in excess
of 10 percent of the latter company’s
paid-up capital and surplus.

{c} Other methods. In respect to all
risks other than Miller Act perform-
ance and payment bonds running to the
United States, which must be coin-
sured or reinsured in accord with para-
graph (a} or (b){1) of this section re-
spectively, the excess liability may
otherwise be protected:

(1) By the deposit with the company
in pledge, or by conveyance to it in
trust for its protection, of assets ad-
mitted by the Treasury the current
market value of which is at least equal
to the liability in excess of its under-
writing limitation, or

(2) If such obligation was incurred on
behalf of or on account of a fiduciary
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halding property in a trust capacity,
by a joint control agreement which
pravides that the whole or a sufficiens
portion of the property so held may not
be disposed of or pledged in any way
without the congent of the insuring
cornpany.

{34 FR 720186, Uec, 24, 1969 as amended ac 40
FR 5499, TPeb. 12, 1875, 44 'R 19605, Mar. 12,
1976; 42 FR 8637, Feb. 11, 177; 43 'R 39089,
Sept. 1, 1978}

§223.12 Recognition as relnsurer.

(a} Application by U.5. company. Any
company organized under the laws of
the United Scates or of any State
thereof, wishing to apply for recogni-
tion as an admitted reinsurer (except
on excess risks running to the United
States) of surety compantes doing busi-
ness with the United States, shall file
the follawing data with the Assistant
Comptroller for Auditing and shall
transmit therewith the fee in atcord-
ance with the provisions of
§223.22{a)(2):

(1) A certifled copy of wts charter or
articles of incorporation, and

{2) A certified copy of a license from
any State in which it has been author-
ized to do busipess, and

(3 A copy of the latest available re-
port of its examination by a State In-
surance Department, and

(4} A statement of its financial condi-
tion, as of the close of the preceding
calendar year, on the annual statement
form of the Narional Association of In-
surance Commissioners, signed and
sworn ta by two qualified officers of
the company, showing that it has a
capital stock paid up in cash of not fess
than $250,000, in the case of a stock in-
surarnce company. or has net assets of
not. less than 3500 000 qver and ahove ail
liabiliries, in the case of a mutual in-
surance company, and

(8) Such other evidence as the Sec-
retary of the Treasury may determine
necessary to establish that it is solvent
and able to keep and perform its con-
{racts.

() Application by a L85 branch. A
U.S. branch of an alien company apply-
ing for sach vecognition shall file the
following data with the Assistant Com-
missioner, Comptreller and shall trans-
mit therewith the fee in accordance
with the provisions of §223.22(al(2):

Effective Date: March 8, 1999
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(1) The submissions listed in para-
graphs (a) (1) through (5) of this sec-
tion, except that the financial state-
ment of such branch shall show that it
has net assets of not less than $250.000
aver and ahove all liabilities, and

{2) Evidence satisfactory to the Sec-
retary of the Treasury to establish
that it has on deposit in rthe United
States not less than $250,000 available
to its policyholders and creditors in
the United States.

¢} Ffinancial reports. Each company
recognized as an admitted reinsurer
shall file with the Assistant Commis-
sioner, Comptroller on or before the
first day of March of each year its fi-
nancial statement and such additional
evidence as the Secretary of the Treas-
ury determines necessary to establish
that the requirements of this section
are being met. A fee shall be transmit-
ted with the foregoing data, in accord-
ance  with  the  provisions  of
§223.22(a) (4).

i34 FR 20182, Dec. 24, 19589, as amended at 37
FR 1232, Jan. 27, 1972; 40 FR 6499, Feh. 12.
1975. 43 FR 12678, Mar. 27, 1978; 49 FR 47002,
Nov. 30, 1984]

§223.13 Full penalty of the obligation
regarded as the liability; excep-
tions,

In determining the limitation pre-
scribed in this part, the full penalty of
the obligation will be regarded as the
liability, and no oftset will be allowed
an account of any estimate of risk
which is less than such full penalry, ex-
cept in the following cases:

{a} Appeal bonds; in which case the
liability will he regarded as the
amount of the judgiment appealed from,
plus 10 percent of said amount to cover
interest and costs.

{t) Bands of executors, administra-
tars, truystees, guardians, and other fi-
duciaries, where the penaity of the
bond or other obligation is fixed in ex-
cass of the estimated value of the es-
tate; in which cases the estimated
value of the estate, upon which the
penalty of the bond was fixed, will be
regarded as the liability.

(¢} Credit will also he allowed for in
demnifying agreements executed by
sole heirs or beneficjaries of an estate
releasing the surety from liability.
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{d) Contract bonds given in excess of
the amount of the contract; in which
cases the amount of the contract will
pe regarded as the Wability.

(e) Bonds for banks or trust compa-
nies as principals, conditioned to repay
moneys on deposit, whereby any law or
decree of a court, the amount to be de-
posited shall be less than the penalty
of the bond; in which cases the maxi-
murmn amount on deposit at any one
time will be regarded as the liability,

[Dept. Circ, 297, July 5, 1822)

§223.14 Schedules of single risks.

During the months of January, April,
July, and October of each year every
company will be required to report to
the Secretary of the Treasury every ob-
ligation which it has assumed during
the 3 months immediately preceding,
the penal sum of which is greater than
10 percent of its paid up capital and
surplus, together with a full statement
of the facts which tend to bring it
within the provisions of this part, on a
form suitable for the purpose.

[Dept. Clre. 297, July 5, 1822}

§223.15 Paid up capital and su
for Treasury rating purposes,
determined,

The amount of paid up capital and
surplus of any such company shall be
determined on an insurance accounting
basis under the regulations in this
part, from the company's financial
statements and other information, or
by such exarnipation of the company at
its own expense as the Secretary of the
Treasury may deern necessary or prop-
er.

[42 FR 8637, Feh. 11, 1977]

lus
oW

§223.16 List of certificate holding com-
panies.

A list of qualified companies is pub-
lished annually as of July 1 in Depart-
ment Circular No. 370, Companies Hold-
ing Certificates of Authority as Ac-
ceptable Sureties on Federal Bands and
as Acceptable Reinsuring Companies,
with information as to underwriting
limitations, areas in which licensed to
transact surety business and other de-
talls. If the Secretary of the Treasury
shall take any exceptions to the annual
financial statement submitied by =a

Effective Date: March 8, 1999
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company, he shall, before issuing De-
partment Circular 570, give a company
due notice of such exceptions. Copies of
the Circular are available from the As-
sistant Commissioner, Comptroller
upon request. Selection of a particular
qualified company from among all
companies holding certificates of au-
thority is discretionary with the prin-
cipal required ta furnish bond.

[34 FR 20189. Dec. 24. 1969, as amended at 40
FR 6499, Feb. 12, 1975; 42 FR 8637, Feb. 11,
1977 49 ¥R 4TO0Z, Nov. 30, 1984)

§223.17 Revocation.

Whenever it appears that a company
is not complying with the require-
ments of 6 U.S.C. §-13 and of the regu-
lations in this part, the Secretary of
the Treasury will:

(a) In all cases notify the companyv of
the facts or conduct which indicate
such failure, and provide opportunity
to the company to respond, and

(b) In those cases where the public in-
terest in the constant financial stabil-
ity of such a company allows, also pro-
vide opportunity to the company to
demonstrate or achieve compliance
with those requirements. The Sec-
retary shall revoke a company's cer-
tificate of authority with advice to it
if:

(1) The company does not respond
satisfactorily to his notiftication of
noncompliance, or

{2) The company, provided an oppor-
tunity to demonstrate or achieve com-
pliance, fails to do so.

|34 FR 20183, Dec. 24, 1969. Redesignated at 38
FR 22779, Aug. 24, 1973, as amended at 42 FR
8637, Feb. 11, 1877]

§223.18 Performance of agency obliga-
tions.

fa) Every company shall promptly
honor its bonds naming the United
States or one of its agencies or instru-
mentalities as obligee. If an agency's
demand upon a company on behalf of
the agency or laborers, materialmen,
or suppliers (on payment bonds), for
payment of a claim against it is not
settled to the agency's satisfaction,
and the agency's review of the situa-
tion thereafter establishes that the de-
fault is clear and the company's refusal
to pay is not based on adeguate
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grounds, the agency may mmake a re-
port to the Secretary of the Treasury,
including a copy of the subject bond,
the basis for the claim against the
company, a chronological resume of ef-
forts ta obtain payment, a statement
of all reasans offered for non-payment,
and a statement of the agency’s views
on the matter.

{b} On receipt of such report from the
Federal agency the Secretary will, if
the circumstances warrant, aocify the
company concerned that the agency re-
port may demonstrate that the com-
pany 1s not keeping and performing its
contracts and that, in the absence of
satisfactory explanation, the compa-
ny's default may preclude the renewal
of the company’s certificate of author-
ity, or warrant prompt revocation of
the existing certificate, This notice
will provide opportunity to the com-
pany to demonstrate its qualification
for a continuance of the certificate of
autharity.

(3¢ TR 20189, Dec. 24, 1968, Redesigraced at 38
FR 22779, Aug. 24, 1473, as amended at 42 FR
8638, eb. 11, 1877]

§223.19 Informal hearing on agency
complaints.

{a) Reguest for informaj hearing. If a
company determines that the oppor-
wanity to make koown its views, as
provided for under §223.18(b), is inad-
equate, it may, within 20 business days
of the date of the notice required by
§223.18(b), request, in writing, that the
Secretary of the Treasury convene an
informal hearing.

(b} Purpase. As soon as possible after
a written request for an informai hear-
ing is received, the Secretary of the
Treasury shall convene an informal
hearing, at such time and place as he
deems appropriate, for the purpose of
determining whether revocation of the
company’s certificate of authority is
Justified,

(¢} Notice. The company shall be ad-
vised, in writing, of the time and place
of the informal hearing and shall be di-
rected to bring all decuments, recards
and other information as it may find
necessary and relevant to substantiate
its refusal to settle the claims made
against it by the Federal agency mak-
ing the report under §223.18(a).

Effective Date: March 8, 1999
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(d) Canduct of hearings. The hearing
shall be conducted by a hearing officer
appointed by the Secretary. The com-
pany may be represented by counsel
and shall have a fair opportunity to
present any relevant rnaterial and to
examine the agency’s evidence. Formal
rules of evidence will not apply at the
informal hearing,

{8} Report. Within 30 days afrer the
informal hearing, the hearing officer
shall make a written report to the Sec-
retary setting forth his findings, the
basis for his findings, and his rec-
ommendations. A copy of the report
shall be sent to the comnpany.

{38 FR 22779, Aug. 24, 1973]

§223.20 Final decisions.

If, after review of the case file, it is
the judgment of che Secretary that the
complaint was unfounded, the Sec-
retary shall dismiss the complaint by
the Federal agency cancerned and shall
sa notify the campany. If, however, it
is the judgment of the Secretary that
the company has not fulfilled its obit-
gations to the complainant agency, he
shall notify the company of the facts
or conduct which indicate such failure
and allow the company 20 business
days from the date of such notificacion
to demonstrate or achieve tompliance,
If no showing of compliance is made
within the pericd allowed, the Sec-
retary shall either preclude renewal of
a company’'s certificate of authority or
revoke it without further notice.

138 FR 227179, Aug. 24, 1973, as amended at 42
FR 8638, Feb. 11, 19771

§223.21 Relnstatement.

If, after one year from the date of the
expiration or the revocation of the cer-
tificate of authority, under §223.20 a
company can show that the basis for
the non-renewal or revocation has been
eliminated and that it can comply with
the requirements of 6 U.S.C, §-13 and
the regulations in this part, a new cer-
tificate of authority shall be issued
without prejudice.

[38 FR 2277%, Aug. 24, 1973, as amended ar 2
FR B638. Feb. 11, 1977)
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Regulations Governing Surety Companies Doing Business With the United States

Fiscal Service, Treasury

§223.22 Fees for services of the Treas-
ury Deparyment.

(a) Fees shall be imposed an coil-
lected, for the services listed in para-
graphs (a) (1) through (4} of this section
which are perfarmed by the Treasury
Department, regardless of whether the
action reguested is granted or denied.
The payee of the check or other instru-
ment shall be the Financial Manage-
ment Service, Treasury Department.
The amount of the fee will be based on
which of the following categories of
service is requested:

(1) Examination of a company's ap-
plication for a certificate of authority
as an acceptable surety on Federal
bonds or for a certificate of authority
as an acceptable reinsuring company
on such bonds (see §223.2);

{2} Examinacion of a company's ap-
plication for recognition as an admit-
ted reinsurer (except on excess risks
running to the United States) of surety
companies doing business with the
United States (see §223.12(a) and {b);

(3] Determination of a company's
continuing gualifications for annual re-
newal of its certificate of authority
{see §223.3}; or

4} Determination of a company's
continuing qualifications for annual re-
newal of its authority as an admitted
reinsurer (see §223.12(c)}.

{b) In a given year a uniform fee will
pe collected from every company re-
questing a particular category of serv-
ice, e.g., determination of a company's
continuing qualifications for annual re-
newal af its certificate of authority.
However, the Traasury Department re-
serves the right to redetermine the
amounts of fees annually. Fees are de-
termined in accordance with Office of
Management and Budget Circular A-25,
as amended.

{c} Specific fee information may be
obtained from the Assistant Comimis-
sioner, Comptroller at the address
shown in §223.2. In addition. a notice of
the amount of a fee referved to in
§223.22(a) {1} through (4} will be pub-
lished in the FEDERAL REGISTER as
each change in such fee is made.

{43 FR 12678, Mar. 27, 1978, as amended at 49
ER 47001 and 47002, Noy. 30, 198¢)
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Sample SBA Form 1623, Certification Regarding Debarment,
Primary Covered Transactions

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters
Primary Covered Transactions

NS ek

% &
1953

‘\"Ws? T

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 13 CFR
Part 145. The regulations were published as Part Vil of the May 26, 1988 Federal Register (pages 19160-19211). Copies of
the regulations are available from local offices of the U.S. Small Business Administration.

{BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective primary participant certifies to the best of its knowledge and belief that it and its
principals:

(a) Are not presently debarred, suspended, proposed for disbarment, declared ineligible, or voluntarily
excluded from covered transactions by any Federal department ar agency;

(b} Have not within a three-year period preceding this application been convicted of or had a civil
judgment rendered against them for commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public (Federat, State, or local} transaction or centract
under a public transaction; violation of Federal or State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements,
of receiving stolen property,

© Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity
(Federal, State, or local) with commission of any of the offenses enumerated in paragraph (1)(b) of
this certification; and
@ Have not within a three-year period preceding this application had one or more public transactions
(Federal, State, or local) terminated for cause or default.
Where the prospective primary participant is unable to certity to any of the staements In this ceruticauan,
(2) such prospective primary participant shall attach an explanation to this proposal.

Business Name

Date By

Name and Title of Authorized Representative

Signature of Authorized
Representative

SBA Form 1623 (10-88)  resws feorig peogram 'ﬁ Frinned on Flacyciec Pager This form wes slectronically produced by Elite Federal Forms, Inc.
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Sample SBA Form 1623, Certification Regarding Debarment,
Primary Covered Transactions

-2

INSTRUCTIONS FOR CERTIFICATION

1. By signing and submitting this proposal, the prospectivé primary participant is providing the certification set aut
below.

2. The inability of a person to provide the certification required below will nat necessarily result in denial of
participation in this covered transaction. The prospactive participant shall submit an explanation of why ik cannot provide
the certification set out below. The certification or explanation will be considered in connection with the department or
agency's determination whether to enter into this transaction. However, failure of the prospective primary participant 1o
furnish a cerification or an explanation shall disqualify such person from participation in this transaction.

3. The certification in this clause is a material representation of fact upon which refiance was placed when the
department or agency determined to enter into this transaction. Ifis is later determined that the prospective primary
participant knowingly rendered an errongous ceriffication, in addition to other remedies available to the Federal
Government, the department or agency may terminate this transaction for cause or default.

4, The prospective primary participant ghall provide immediate written notice to the department or agency to wnich
this proposal is submitted if at any time the prospective primary participant learns that its certification was erroneous
when submitted or has become erroneous by reason of changed circumstances.

5. The terms "covered transaction,"” "debarred,” "suspended,” “ineligible," "lower tier covered transaction,”
“participant,” “person,” "primary covered transaction,” "principal,” "proposal,” and "voluntarily excluded.” as used in this
clause, have the meanings set out in the Definitions and Coverage sections of the rules implementing Executive Order
12549. You may contact the department or agency to which this proposal is submitted for assistance in obtaining a copy
of those regulations (13 CFR Part 145).

8. The prospective primary parficipant agrees by submitting this proposaf that, should the proposed covered
transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless
autharized by the department ar agency antering inta this transaction.

7. The prospective primary participant further agrees by submitting this proposal that it will include the clause titled
“Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Lower Tier Covered
Transactions,” provided by the department of agency entering into this covered transaction, without modification, inall
lower tier covered transactions and in all solicitations for lower tier covered transactions.

8. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier
covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaciion,
unless it knows that the certification is erfoneous. A participant may decide the method and frequency by which it
determines the ineligibitity of its principals. Each participant may, but is not required to, check the Nonprocurement List.

9. Nothing contained in the foregaing shall be construed o require establishment of a system of records in order to
render in good faith the certification required by this clause. The knowiedge and nformaion of a paracipantis not
required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

10. Except for transactions authorized under paragraph 6 of these instructians, if a participant in a covered
transaction knowingly enters into a lower tier Covered transaction with a person who is suspended, debarred, ineligivle,
or voluntarily excluded frorm participation in this transaction, in adoition 1o other remedies available to the Federal
Government, the department or agency may terminate this transaction for cause o default,

Effective Date: March 8, 1999 Page 96



50452

Appendix 5

(Paragraph 4-2)
Sample SBA Form 355, Application for Small Business Size Determination

SMALL BUSINESS ADMINISTRATION
APPLICATION FOR SMALL BUSINESS SIZE DETERMINATION

Part I. Information refating to Applicant Only:

1a. Name and address of applicant: 1b. Name and titie of person authorized to provide more information:
(Street, City, State & Zip Code)

Telephone No.:
1c Located in county. 1d.  Size/Status Determination requested for purpose of receiving:
If determination is needed for a financial assistance program Business Loan Section 8(a) Eligibility
other than surety bond guarantee, will assistance funds be Econ. Injury Di .
used in a lbor SUIpIuS area? con. Injury DisasterLoan _~~~ Section 8(a) Contract
Yes No Cert. of Competency Surety Bond Guarantee
Gov't. Prime Contract Women-Owned Status
Gov't. Subconiract . Qther (Specity)
fe. Date apf 's busi was established or incorp d:

Note: if applicant is & corporation, a copy of its latest annual report to stockholders, by-laws, and articles of incorporation must be atiached to this
application. If applicant is a partnership, a copy of the Partnership Agreement must be attached.

. Qverzll primary business activity (including Standard 1g. Has applicant previously been the subject of a formal SBA size determination?

Industrial Classification (SIC) Code). Yes No. ifyes, by which SBA office?

When?
2. Applicant's major products or services:
. Standard Industrial Share of Sales or Receipts for most
ProductServices Classification (SIC) Code recently completed fiscal year
% of total sales Doltar value
M
@
@)
“
{5)
3. Does applicant issue or operate under a franchise, ficense, or other Jal ag with ancther ?
Xes Na. ffanswer is yes, a capy of the agreement must be atiached.

4. Name & address of owner, partners, & principal stockholders of applicant: (Street, % of voting stock

City, State & Zip Code) (Parinerships must denote all general partners.) or of business owned
3. Names & addresses of all Officers of applicant QOffice(s) held in applicant.
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Sample SBA Form 355, Application for Small Business Size Determination

Names & addresses of all Officers of applicant (Centinued) Office(s) heid in applicant.

6, Names & add of all Dil of appli {if a corps ).

7a. Are any stock opticas outstanding? Yes No. If yes, identify person or concem holding option(s) on attached sheet and furnish
2 copy of agreement(s).

7b. is the stock held by a lender or other party as piedged collateral? Yes No. If yes, attach a copy of the agreement.

Tc is any stock voled under a proxy agreement, a trust or votirig trust? Yes No. If yes, attach a copy of the agreement or trust,
together with any explanatory material.

[ Has applicant agreed to combine with or merge with another concem in the future by sale of stock or asseis? Yes No. If yes,
fumish details and copies of applicable documents.

fa. |s applicant or any of the persons listed in questions 4, 5 or € above an owner, partner, director, officer, employee or n any other
concem(s)? Yes No. If yes, complete section &b below.

ob. Names of individuals Names of concems and addresses Position held % of voting stock

{Street, City, State & Zip Code) or of business owned

Effective Date: March 8, 1999
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Part ll. Information relating to employee-based size standards.

10. Applicant's number of employees. (See instructions for definition of term “number of employees.”)

Part lll. Information relating to revenue-based size standards.

11. What is the applicant's fiscal year ending date?
12. Total sales of receipts of applicant for each of its most recently completed three fiscal years as of the date of application or offer. For the purpose of
Economic Injury Disaster Loans, show the sales for the three fiscal years completed prior to the disaster.
19 $
19 $
19 $
Total §

Part IV. Information relating to alleged, acknowledged, or possible affiliates of applicant, including
those firms listed under Part [, item 9b.

13. Affiliates of applicant: (domestic and foreign)
NOTE: For each concern which is a corporation, a copy of the latest annual report to the stockholders, if availabie, and a copy of its articles of
incorporation and by-laws must be attached. For each affiliate which is a parinership, attach a copy of its partnership agreement.

13a. Names & addresses % of voting stock or ownership % of voting stock or ownership Major products or services of
{Street, Gity, State & Zip Code) of concern held by applicant of applicant held by concern concem (include SIC code)
13b, Names & add! of owners, p officers, directors, and principal Position Held % of voting stock or
stockholders of each concern listed 13a. {Street, City, State, & Zip Code) ownership of concem
13¢. Number of empioyees of each concem listed in 13a. (Attach separate sheet if needed.)
1.
— concem # of employees
2.
concem # of employees
3. )
concem # of employces
13d Total rales or raceipts of each concem for each of its most recentlv completed three fiscal vears as of the date of application or offer. For the purose

of Economic Injury Disaster Loans, show the sales for the three fiscal years completed prior fo the disaster.

1, 2, 3,
concern concem concern
19 s 19 § 19 3
19 s 19 ¢ 19 s
19 s 9 s 197 s
TO!? Sﬁ Tota_l s——m Tola_l $ -
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—

14a. Are any of the persons listed in question 13b above also owners, partners, directors, officers or principal stockholders in any other company?
. Yes No If answer |s yes, complete section 14b below.
14b. Name of Person Name of company and its address Position Held % of voting stock or
(Street, City, State & Zip Code) ownership of company held
Part V. Information relating to applicant and alleged, acknowledged or possible affiliates.
Note: Complete questions 15 through 22 in all cases where you are contesting an alleged sifiliztion. Hf you are nat cantesting an alleged
affiltation, p ti 15 through 22 only If requested hy SBA. For size determinations pertaining to procurement programs,
questions 23-29 mun also be leted. Attacha lanation for any answered "yes."
15, Have any owners, officers, directors, key employees or supervisors of applicant ever been employed by or performed similar work for any of the alleged,
acknowledged or possible affiiates? Yes No
16. At the time of bid opening Of application for assistance of at the present, have any services been performed by appiicant for any of the alleged,
acknowledged of possible affiliates, or vice versa? Yes No
17. At the time of the bid opening or application for assistance, did applicant share any facilities, equipment, or personnel with any of the alleged,
acknowledged or possible affiliates? (e.g. telephone lines, office space, vehicles, receptionist, etc.) __Yes No
18. In prepating the subject bid oOr application for 2ssi was any assi e provided by an alleged, acknowledged or possible affiliate to the applicant
or by the applicant to an aileged, acknowledged or passible affiliate? Yes No
19. Have there been or are there any current financial obligations between applicant and an alleged, acknowledged or possibie affiliate?
Yes No
20. Are there any individuals who have signed or are expeciled o sign documents to facilitate the ability of appli 1o receive indemnifications. or credit
guarantees, who are not owners, officers, directors, employees, partners, or principal st of appli ? Yes No
2. Does any famity member of an owner, pariner, officer, director, or principal stockholder of applicant have an ownership interest in any of the alleged,
acknowledged or possible affiliates? Yes No
22, Has SBA ever determined the applicant to be affilizted with any of the afleged, acknavdedged o passitie affiales, of, & the best of yaur knowdedge,
determined any of the alleged, aekmwledged 0! possible affiliates to be affiliated with each other? Yes No. Ifyes,
attach @ copy of the determinati or describe the determination(s) made by SBA.
23. Will any of the alleged, acknowledged or possible affiliates, or any of their principais, provide an indemnity or guaranty to a surety to facilitate
& contract award to applicant? Yes No. Has such an indemnity or guaranty been provided within the past two years?
o Yes No
24, Have any of the alleged, acknowledged or possible affiliates assisted in amanging for any of the subcontractors needed for performance of this contract
or any contract awarded to applicant within the past two years? Yes No
25, Have there been or are there any actual or proposed subcontracts between applicant and any of the alleged, acknowledged or possible affiliates?
Yes No
26 Were there any discussions as to specific terms or conditions relating to the subject contract which took place between applicant and any of the alleged,
acknowledged or possible affiliates prior to bid opening? Yes . No
27. Will any of the alleged, acknowiedged or possible affifiates perform more than 25 percent of this cantract? Yes No
28 tf applicant were 10 be terminated for default on this or any other contract, would there be any financial impact en any of the alleged, acknowledged or
possible affiliates or their principals? Yes Ne
29, Did the procuring activity mail your current bidding documents directly to any address other than applicant's current business address?
Yes No
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SMALL BUSINESS ACT PENALTIES FOR VIOLATIONS:

Section 16(a} of the Small Business Act, as amended, (the "Act") (15 USC 645 (a)), makes it a
criminal offenge punishable by fine of not more than $5,000 or imprisonment for ot more than two (2)
years, or both, to make a willfully false statement or misrepresentation to the Small Business
Administration (SBA) for the purpose of influencing in any way the action of the SBA for the purpose of
obtaining a loan or extension thereof by renewal, deferment of action, or otherwise, or the acceptance,
release, or substitution of security thereof, or for the purpose of obtaining money, property, or anything
of value.
Section 16(d) of the Act, (15 USC 645(d)), makes it a criminal offense tq misrepresent in writing the
status of any concern as a "small business concetnt” in order to obtain for oneself or another any prime
contract to be awarded pursuant to section 8 or 15 of the Act, or any subcontract to be awarded
pursuant to section 8(a) of the Act, or any subcontract included as part or all of a goal contained in a
subcontracting plan required pursuant to section 8(d) for the Act, or any prime or subcontract to be
awarded as a result or in furtherance of any other provisions of Federal law that specifically references
section 8(d) of the Act a definition of program efigibility {such as the Small Disadvantaged Business
contracting program). Violations of section 16(d} are punishable by a fine of not more than $500,000
or by imprisonment for not more than ten years or both, and can result in certain administrative
remedies, including suspension and debarment.

CERTIFICATION:

1 hereby certify that all information contained above and in exhibits and attachments hereto is true and
complete to the best knowledge and belief of the applicant and is submitted for the purpose of
inducing the Smali Business Administration to make a determination as to the size of the applicant, in
order that the applicant may receive assistance as a small business under any of the laws
administered by the Small Business Administration.

(Individual, partnership, frade name or corporation)

By

Title

Date

PLEASE NOTE: The estimated burden hours for the completion of this form is 4 hours per response.
You wilt not be required to respond to this information coltection if a valid OMB approval number is not
displayed. If you have any questions or comments concerning this estimate or any other aspect of this
information collection, please contact the U.S. Small Business Administration, Chief, Administrative
Information Branch, 408 3rd St., S.W., Washington, D.C. 20416 and/or Office of Management and
Budget, Clearance Officer, Paperwork Reduction Project (3245-0101), Washington, D.C. 20503.
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S.\J Bls, OMB Approval No. 3245-0101
By Expiration Date: 9-30-99
sl SBA FORM 355
64"”!8‘:‘"“\0 APPLICATION FOR SMALL BUSINESS SIZE DETERMINATION
Carefully read these instructions and the SBA Size Regulations befare completing this form.
Applications not fully completed will not be accepted.
General Instructions
1. This application should be used by anyone seeking a size determination for the purpose of receiving assistance

available to small businesses under any program administered by this Agency, except for the SBIC program which
utilizes SBA Form 480. A small business is a concern which is independently owned and operated, not dominant in
its field of operation, and does not exceed the size standard applicable to the procurement or program for which the
business is applying.

2. SBA is authorized to make size determinations pursuant to the Small Business Act and regulations thereunder for
the purpose of deciding small business protests and to determine eligibility for program assistance. SBA's size
regulations are found generally at Title 13, Code of Federal Reguiations, Part 121. SBA may, at its discretion,
request additional relevant information not specifically identified on this form.

3. The original and one copy of SBA Form 355, with additional sheets attached as needed, should be returned to the
SBA Area Govemment Contracting or Disaster Office closest to the applicant's principal place of business. The
person signing this form must be authorized by the applicant to do so. Non-employee representatives of the
applicant, such as attomeys or accountants, must provide a letter authorizing them to represent the firm for this
purpose. All information requested must be supplied. Failure to do so will cause a delay in making the size or
status determination.

4, All possible affiliates of the applicant, whether acknowledged or not, and whether foreign or domestic, must be
included in compieting this form. SBA criteria for defining affiliates should be carefully reviswed, and can be found
at Part 121.103 of the Regulations. Completion of Parts IV and V of this form does not constitute an admission that
the concerned entities are affiliated.

5. Where the applicable size standard involves *number of employees,” a concem's average employment for the 12
months preceding the application or offer is examined, including all employees of both domestic and foreign
affiiates, and including persons employed on a full-time, part-time, temporary or other basis. See Part 121.106 of
the Regulations. For purposes of Economic Injury Disaster Loans, the 12 months preceding the disaster are
examined.

8. Where the appiicable size standard involves " annual receipts,” a concerm's annual receipts mean total income (or
gross income in the case of a sole proprietorship) plus the cost of goods sold, as reported to the Internal Revenue
Service on its Federal Income Tax Return. See Part 121.104 of the Regulations.

7. In some cases, SBA must determine the primary business activity of a concem as part of its size determination
process. In making that determination, consideration is given to various criteria, such as distribution among a firm's
activities of receipts, employment, and costs of doing business.

8. For purposes of this form, consider principal stockholders as those persons or concerns which own 10 or more
percent of the voting stock. In cases where no individual or concern owns at least 10 percent of the voting stock,
the five largest stockholders and their percentages of stock must be listed.

9. Where certain financial assistance programs are involved, applicants must include the county in which they are
located, and state whether the funds to be received will be utilized in a Labor Surplus Area. Labor Surplus Areas
are defined in the Department of Labor publication "Area Trends.” See Part 121.301(e) of the Regulations.

10, Certain industries require special additional information. Consult the Size Standards Table and its footnotes at Part
121.201 of the Regulations. These special industries are:

Depository Institutions (SICs 6021, 6022, 6029, 6035 or 6036) Tires and Inner Tubes (SIC 3011)
Dredging and Surface Cleanup Activities (SIC 1629) Real Estate Agents and Managers (SIC
Conference Management Services (SIC 8741, part) 6531)
Petroleum Refining (SIC 2911) Travel Agencies (SIC 4724)
3 § Food Canning and Preserving (SIC 2033)
SBA Form 355 (9-96) Previous Edition is Obsolete Advertising (SICs 7311-19)

Electric Services (SIC 4911)

This form was slectronically produced by Eiite Federal Forms, Inc.
mmmﬁm-mn
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Retumn Executed Gopies 1, 2, and 3 to SBA OB o Bata T oire

Please Read Carefully - Print or Type
. g Each member of the small business concern or the deve), 1
United States of America assistance must Submit this form in TRIPLICATE for filing with the SBA application. This
formn must be flled out and submitted by:
3« SMALL BUSINESS ADMINISTRATION |1. ira sole proprietorship by the proprietar.
=l é- 2. if a parinership by eacn pariner,
F 3. ftacop by each officer, direclor, and additionally by
4,,4, 1953 ‘ STATEMENT OF PERSONAL HISTORY e e e et o
4. Any other person including a hired manager, who has authofity 10 speak for and commit
. | the in the J of the busi
Name and Address of Applicant (Firm Name){Street, City, State, and ZIP Code) SBA District/Disaster Area Office

Amount Applied for {when applicable) File No. (if known)

1. Personal Statement of- (State name in full, if no middle name, state {(NMN), or if initial ! Name and Address of paricipating lender of surety oo, (when applicable and known)
only, indicate initial.) List all former names used, and dates each name was used. Use
separate sheet if necessary.

First Middle Last
3. Daté of Birth (Month, gay, and year

3. Place of Birth: (City & State or Foreign Country)

US. Citizen? [ JYES []NO
¥ no, give alien registration number:

Most recent prior address (omit if over 10 years ago):

From:
To: Yo:
Address; Address;

Home Telephone No. (Include AKC).

Business Telephone No. {lnclude ALC):
T 1S AGAINST SBA'S POLICY TO PROVIDE ASSISTANCE TO PERSONS NOT OF GOOD CHARACTER; THEREFORE, CONSIDERATION IS GIVEN
TO A PERSON'S BEHAVIOR, INTEGRITY, CANDOR, AND DISPOSITION TOWARD CRIMINAL ACTIONS. IT 1S ALSO AGAINST SBA'S POLICY TO
PROVIDE ASSISTANCE NOT IN THE BEST INTEREST OF THE UNITED STATES; FOR EXAMPLE, IF THERE IS REASON TO BELIEVE THE EFFECT
OF SUCH ASSISTANCE WILL BE TO ENCOURAGE OR SUPPORT, DIRECTLY OR INDIRECTLY, ACTIVITIES HARMFUL TO THE SECURITY OF THE
UNITED STATES.
THEREFORE, IT 1$ IMPORTANT THAT THE NEXT THREE QUESTIONS BE ANSWERED TRUTHFULLY AND COMPLETELY. AN ARREST OR
CONVICTION RECORD WiLL NOT NECESSARILY DISQUALIFY YOU; HOWEVER, AN UNTRUTHFUL ANSWER WILL CAUSE YOUR APPLICATION
TO BE DENIED.
IF YOU ANSWER “YES" TO 6, 7, OR 8, FURNISH DETAILS IN A SEPARATE EXHIBIT. INCLUDE DATES, LOCATION, FINES, SENTENCES,
WHETHER MISDEMEANOR OR FELONY, DATES OF PAROLE/PROBATION, UNPAID FINES OR PENALTIES, NAME{S) UNDER WHICH CHARGED,
AND ANY OTHER PERTINENT INFORMATION.
8. Are you p y under indk an parele of P ion?

D Yes [ Ne {if yes, indicate date parole or prabation is {0 expire )

7. Have you ever been charged with and or amested for any criminal affense ather thian d miror motor veficte violation? inciude ofienses which have been dismissed, discharged, or
not proseclitéd (All arrests and charges must be tisciosed and explained on an attached sheet)

[ Yes [ Ne
8. Have you b:g‘n “w:nn;nm ‘placed on pretrial diversion, or placed on any form of prabation, including adjudication withheld pending probation, for any criminal offense other than
a minor [al
[ yes ] N
the Srnall Busi Adrmini Office of General 10 request cfiminal record Information about” me from criminal justice agencies for the purpose of
dmrmlnlng my eligibility for programs authorized by the Small Business Act, as amended, J
CAU?TOM Knowingly making & {mke mtememm Wiz fonm n‘s ] m(anon of Fedenal faw and could nesult in ¢riminal p i efvil fties, and a deniai of your foan,
‘surety bond, or other A false st tis under 18 USC 1001 by imprisonment of not more than five years andlor a fine of not more than $40,000;

under 15 USC 645 by imprisonment t of not more than two years and/or a fine of not more than $5,000; and, if submitted to a Federally Insured institution, under 18 USC 1014 by
imprisonment of not more than twenty years and/or a fine of not more than $1,000,000.

_ e —
Signature :l‘ﬁtle Date
Agency Use Only T B
10. [ Fingerprints Waived 7 |1 [ Ceared for Processing
Oata Approving Authorty Date Approving Authority
[ Fingenints Required ) [ Request a Character Evaluation )
Date Sent to OIG Date Approving Authority Date Approving Authority
“zase No(e The estimated burden brcomplew this form is 15 minutes per response. You will not be required to respond to this information if a vaiid OMB approval number is >
ot ., yed. ”you have v this estimate or other aspects ol this information collection, please contact the U.S. Small Business Administration, w
thief, itistrative Inf i Branch ashi LD.C. 20416 and/or Office of t and Budget, Cl Officer, Pap R ion Project.

3BA 912 (5-97) SOP 5010.4 Previous Edmon Obsolete This form was electranically produced by Elite Federat Forms, Inc.
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w

OMB NQ. 3245-0007

PRINCIFAL'S BUSINESS ADDRESS: STREET, CITY, COUNTY, STATE & 2IF

PRINCIPAL'S EMPLOYER 1D NUMBER

U.S. SMALL BUSINESS ADMINISTRATION Exp. Date: ~ g/ 30/00
APPLICATION FOR SURETY BOND GUARANTEE ASSISTANCE See Reverse Side for'
Public Comment Information
TO BE COMPLETED BY PRINCIPAL TC BE COMPLETED BY BROKER / AGENT {Producar) ]
TRADE NAME COF PRINCIPAL NAME OF SURETY
PRINCIPAL'S HOME ADDRESS: STREET, CiTY. STATE & 2IF NAME OF BRODWER ! AGENT {Producer)

BROKER ! AGENT {Producar's) ADDRESS: Sueel, City, County, State and Zig

BROKER / AGENT (Producer's) TELEPHONE NUMBER (nciuce Area Code)

BROKER / AGENT (Producer's) EMPLOYER ID NUMBER

t.

Applicant haraby Stales and allirms the lolowing:

#. The arnual grosy receipis of my business (including sffillates, as st forth In Part 121 of S50A’s Rules snd Regulstions) as ennually averaged over tha past 3
liscalyoars, was $__ | (to the nesrest wm) W there ary affiliates, auach an explanalion sheel, delinealing annual gross receipts of each as their
interesis appear. If theve are allach an sheet ilying whal the shares ol the organization(s) are.

o ip, [

/. JointVentwre [JYes [JNo  Number of Employees _

A bid, paymant tv periomance bond is recuiced on tha following (roject in Grder for me 10 zerve anp(mnrw-lwuor or [0 subcantraciar thereon

c. Contracior certifies having attempled (and faiied) 1o oblain the required bonds withoul the SBA's . the cariities baing aware that

$OMa Surelios ctharge higher pramiums rales Ior bonds Lhan others do, i ac: wilh cale filed i1 various Slales.

{1} Byrisl descrption of this contract work:

(2} Estimated time required for completion; {months! Contract have Liquidaled damages? [ Yes [JNe.

W 'yes”, how much? §. . .._.._. — por calendar or why, day.
{3} Anticipated project stant date: mo. __ day ___ yr. . __ (1) Fiojecied complehon dale: mo. ____ day . yr.
(5} Project Lacalion: {6) Name of [Jobligee or [ Prime C
Subconlfattor ifvolved in this job? []Yas [JNo
H yos, C cartilivs that in_work under conbract is _ %
Approximate value of contract: §.
9. App In i of i from the SBA. herawith agrees it wil comply with the nondiscrimination requirements of Title 13, Code ot Federal
Reguiailons, Part 113 and Exacutive Order 11248,

. SBA is authorized 10 request this intosmation undar Executive Order 11625, )t will ba used only lor siatistkical purposes. You are not required 10 disclosa this
informalion. Failure o do so will nol atlecl your application
(1} Principal is a (] Velteran |] vietnam-ERA Velaran or [[] Non Veleran (Chack ore)
{2) Principal is a [(JMale () Fernae
{3) Principal is a (0) [] Biack, (1) [ Pueno Rican, (2) ] Amwrcan indian, {3} { ] Hisaanic (oihes than Pueno Rican) Inciudes Mexican-American, Cuban, Cental
o Scuth American or others of Spanish Descent, (4) 77 Asian {Includes original peoples of the Far Easl, Soulheast Asia, the india Subcontinem or Pacitic Isiands )
{5} [0} Eskimas and Aleuts {8} [ Undetermined, {7} [ Whits (8} (| Multi Groups

-3

s

F.3

~

The Dale, e and place of the bid opensig s as Icliows: (| appkcabie)
Date Time Place

! have read the “Conlracior's Fea™ saction (reverse side) and agres 10 abide by this Jee schedule, PROVIDED | receive the contract sought ang S84 exlends its bond
guarantee.

t []Joo not have an SBA Loan. | [Jhad a previous SBA Loan. | (3 do have an SBA Loan through the SBA Ciiice in

with a balance of § as of (Date) Loan No.
5. 1 [Jam [Jam nol an SBA B(a} Qualiied Contracior 7. T {]have C} nave nol received pravious SBA bond guaraniee,
{Appeoved business plan on lie) aither urdler Ihis irade name or another

It under ancther trade Rame. spacily
This bond spplication ] 9098

[ does not pedtain ko an B(a) mnluct
D

B ¥do[] ordanct[] request B
Vhave[J of have not(] previously received SBA Business Development T'a"l" houg
Assistance. City'State
When? 18 1o 18
8.

Have you sver delauited on any previous surety bands (SBA of oiher) (8ither under ihis conlracting concenm s rade name or any other concern's ol which you have boen
apancipal)? [JYes [JNo

H “yes", delailed particulars are 10 be aitached 10 &l lour (4) copies of this applicalion iorm. Panticulars should inciude at lezst the Ioliowing’ {1} Name ol Surety: (2) Name
ol obligae: {3} SBA No. with sutlix Numbe:. i apolicable: (4) Yalue of Contracta; (S| Date of Datault: (6] Status 9t Detoult clakm, 5. amaount ol ks W Suhy, etz 1
Conlractor's nairative sxplanalion as 1o relson Kr defawlt and actions laken to meet the cbligations 1o the Surety undor 1arm of the bondis).

Have you made. of are you planning 1o make. any payments, excopt lor premiums, 1o the Surety or Agent o+ whalever purpnse as B condition of, or in connection with,
the issuance of tha bond(s) 1o be guaraniesd by SBAT [ Yes [No ! “ves'. deiailed pariculars are Lo be allached to all four (4} copias of this application [orm.
Apphicant hersby suthonzes any agenl, hroker, surety or financial institution in of credil, financial or wark exp i the

and the 's L 10 relaase tha same 1o SBA. in ordar thal SBA may evaluate the same lor the purposs 0! bond guaranies assistance.
Apgiicant certifies thal any information he Submils o any agani. brokes or surely tor their ion ag 1o the ity of \his is correct and
accuraia 10 the bost of the coniracion's knowledga.

Ay i i y lalsg in this or witllul N relalive thereto is a vialalion of federal law, which may subject you to Criménal and civil
proseculion, |a US.C. Sections 267, 371, 1001; 15 W.S.C. Secnon 645 31 U.S.C. Seclion 231, carrying fines up to $10.000 and imprisanmant up 1o five ysars

Cartificaiion: | hareby cerlity that all hargin is and sccurate 1o the bast of My knowledge and thal the praviously submitted “Siatement of
Personal Hislory” (SBA Form 912) remains complate and accurale o a ravised SBA Form 812 has bedn submilled

- Gartilication” | hereby cerify thal | am curanlly not delinquent on any Fadaral Debt or Federally Guaranived Dobt

TG GE COMPLETED BY SBA

Tive:

WHITE COPY—SBA REGIONAL OFFICE PINK COPY—SURETY
YELLOW COPY—SBA DISTRICT OFFICE GOLDENROD COPY—PROCUCER (AGENT BROKER}

OATE REC'D BY S8A

BY: (NAME)}
$8G NO.

S8A FORM 004 (8-95) USE 10-68 EDITION UNTIL EXHAUSTED

Effective Date: March 8, 1999
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Appendix 7
(Paragraph 6-10)
Sample SBA Form 994, Application for Surety Bond Guarantee Assistance

SURETY BOND GUARANTY APPLICATION PROCEDURES

1. Applicant contacts a surety, or its representative, which participates in SBA’s Surety
Bond Guarantee Program. The nearest SBA Regional Office may refer applicant to
these sureties.

2. Surety will provide applicant with:

SBA Form 912 (Statement of Personal History)

SBA Form 1261 (Statements Required by Laws and Executive Orders)

SBA Form 994 (Application for Surety Bond Guarantee Assistance)

SBA Form 994F (Schedule of Uncompleted Work)

Documents relating to credit information and business history which are

standard to the surety industry.

Applicant completes these documents and returns them to the surety.

3. If the applicant is for final (performance and/or payment) bonds, it must be
accompanied by the Contractor Fee. The check is payable to SBA (or Small Business
Administration).

4. Upon completion of favorable underwriting, surety forwards all required documents,
including SBA Form 990 (Guarantee Agreement) and SBA Form 991 (Surety Bond
Guarantee Agreement Addendum), to the appropriate SBA Regional Office.

5. The SBA Surety Bond Guarantee staff reviews the application, makes the final
determination, and notifies surety of its decision. SBA returns the countersigned
Guarantee Agreement to the surety. Where SBA declines to issue the guarantee, the
check for the Contractor Fee is also returned to the surety.

6. If any adverse information develops subsequent to SBA’s approval to the guarantee,
surety may decline to issue the bonds.

®o0 o

PLEASE NOTE: The estimated burden for completing this form is 5 minutes per
response. You are not required to respond to any collection of information unless it
displays a currently valid OMB approval number. Comments on the burden should be sent
to U.S. Small Business Administration, Chief, AIB, 409 3 St., S.W., Washington, D.C.
20416 and Desk Officer for the Small Business Administration, Office of Management and
Budget, New Executive Office Building, Room 10202, Washington, D.C. 20503. OMB
Approval (3245-0007).
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Sample SBA Form 994F, Schedule of Uncompleted Work
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Appendix 9

(Paragraph 6-10)
Sample SBA Form 1624, Certification Regarding Debarment, Lower Tier

Certification Regarding
By Debarment, Suspension, Ineligibility and Voluntary Exclusion
Y Lower Tier Covered Transactions

e 53 08
NS TR

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 13
CFR Part 145. The regulations were published as Part VIl of the May 26, 1988 Federal Register (pages 19160-19211).
Copies of the regulations may be obtained by contacting the person to which this proposal is submitted.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its
principals are presently debarred, suspended, proposed for disbarment, declared ineligible, or veluntarily
excluded from participation in this transaction by any Federal department or agency.

{(2) Where the prospective lower tier participant is unable to certify to any of the statements in this certification,
such prospective participant shall attach an explanation to this proposal.

Business Name

Date By

ame and Title of Authonzed Representative

Signature of Authonzed
Representative

SBA Form 1624 (12/92)
Trits Torm wias Slecroricaily protuced by Eite Feders) Foms, inc. G
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Appendix 9
(Paragraph 6-10)
Sample SBA Form 1624, Certification Regarding Debarment, Lower Tier
-2-
INSTRUCTIONS FOR CERTIFICATION

1. By signing and submitting this proposal, the prospective lower tier participant is providing the
certification set out below.

2. The certification in this clause is a material representation of fact upon which reliance was placed
when this transaction was entered into. If it is later determined that the prospective lower tier
participant knowingly rendered an erroneous certification, in addition to other remedies available to the
Federal Government, the department or agency with which this transaction originated may pursue
available remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person to which
this proposal is submitted if at any time the prospective lower tier participant learns that its
certification was erroneous when submitted or has become erroneous by reason of changed
circumstances.

4. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “person,” “primary covered transaction,” “principal,” “proposal,” and
“voluntary excluded,” as used in this clause, have the meanings set out in the Definitions and Coverage
sections of the rules implementing Executive Order 12549. You may contact the person to which this
proposal is submitted for assistance in obtaining a a copy of those regulations (13 CFR Part 145).

LIS 7 LIS

5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed
covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction
with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by the department or agency with which this
transaction originated.

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the
clause titled “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion—
Lower Tier Covered Transactions,” without modification, in all lower tier covered transactions and in
all solicitations for lower tier covered transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a
lower tier covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from
the covered transaction, unless it knows that the certification is erroneous. A participant may decide
the method and frequency by which it determines the eligibility of its principals. Each participant may,
but is not required to, check the Nonprocurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of records
in order to render in good faith the certification required by this clause. The knowledge and
information of a participant is not required to exceed that which is normally possessed by a prudent
person in the ordinary course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to other
remedies available to the Federal Government, the department or agency with which this transaction
originated may purse available remedies, including suspension and/or debarment.
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Appendix 10

(Paragraph 6-10)
Sample SBA Form 1261, Statements Required by Law and Executive Orders

Statements Required by Laws

and Executive Orders

Federal executive agencies, including the Small Business Administration (3BA), are required to withhold
or limit financial assistance, to impose special conditions on approved loans, to provide special notices
to applicants or borrowers and to require special reports and data from borrowers in order to comply
with legislation passed by the Congress and Executive Orders issued by the President and by the
provisions of various inter-agency agreements. SBA has issued regulations and procedures that
implement these laws and executive orders, and they are contained in Parts 112, 113, 116, and 117,
Title 13, Code of Federal Reguiations Chapter 1, or Standard Operating Procedures.

This form contains a brief summary of the various laws and executive orders that affect SBA’s business
loan programs and gives applicants and borrowers the notices required by law or otherwise. The
signatures required on the 1ast page provide evidence that SBA has given the necessary notices.

Freedom of Information Act

{5 U.S.C. 552)

This law provides, with soma exceptions, that SBA must supply information reflected in agency files
and records to a person requesting it. Information about approved loans that will ba automatically
released includes, among other things, statistics on our loan programs (individual borrowers are not
identified in the statistics) and other information such as the namaes of the borrowers {and their officers,
directors, stockholders or partners), the collateral pledged to secure the loan, the amount of the loan,
its purpose in general terms and the maturity. Proprietary data on a borrower would not routinely be
made available to third partias. All raquaests under this Act ara to ha addrassad tn the nearsst SRA
office and be identified a8 a Freedom of Information request.

Right to Financial Privacy Act of 1978

{12 U.S.C. 3401}

This is notice to you as required by the Right to Financial Privacy Act of 1978, of SBA’s access rights
to financial records held by financial institutions that are or have been doing business with you or your
business, including any financial institutions participating in a 0an or loan guarantee. The law provides
that SBA shall have a right of access to your financial records in connection with its consideration or
administration of assistance to you in the form of a Government loan or loan guaranty agreement. SBA
is raquired to provide a certificate of its compliance with tha Act to a financial institution in connection
with its first request for access to your financial records, after which no further certification is reguired
for subsequent accesses. The law also provides that SBA’s access rights continye for the term of any
approved loan or loan guaranty agreement. No further notice to you of SBA’s access rights is required
during the term of any such agreerment.

The law also authorizas SBA to transfer to another Government autharity any financial records included
in an application for a loan, or concerning an approved loan or l0an guarantee, as necessary to process,
service or foreclose on a loan or loan guarantee or to collect on a defaulted loan or foan guarantes. No
other transfer of your financial records 1o another Government authority will be permitted by SBA
except as required or permitted by law.

SBA FORM 1261 (2-21) REF: SOP 50 10 USE 4-89 Edition until Exhausted
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Appendix 10
(Paragraph 6-10)
Sample SBA Form 1261, Statements Required by Law and Executive Orders

Flood Disaster Protection Act

{42 U.S.C. 4011)

Regulativns have beon issued by the Federal Insuranca Administration (FIA) and by SBA implementing
this Act and its amendments. These raguiations prohibit SBA from making certain loans in an FIA
designated floodplain unless Federal flood insurance is purchased as a condition of the loan. Failure 10
maeintain the required level of fiond insurance makes the applicant ineligible for any future financial
assistance from SBA under any program, including disaster assistance.

Executive Orders -- Floodplain Managemant and Wetland Protection

(42 F.R. 26951 and 42 F.R. 26961)

The SBA discourages any settiement in or devaiopment of a floodplain or a wetland. This statement
is to notify all SBA loan applicants that such actions are hazardaus to both lite and property and shoud
be avoided. The additional cost of flood praventive construction must be considered in addition to the
possible loss of all assets and investments in future floods.

Lead-Based Paint Poisaning Prevention Act

{42 U.S.C 4821 et saq.)

Borrowers using SBA funds for the construction or rehabilitation of a residential structure are prohibited
from using lead-based paint (as defined in SBA regulations} on all interior surfaces, whether accessible
or not, and exterior surfaces, such as stairs, decks, porches, railings, windows and doors, which ara
readily accessible 1o children under 7 vears of age. A “residential structure” is any home, apartment,
hotet, motel, orphanage, boarding school, dormitory, day care center, extended care facility, college or
other school housing, hospital, group practice or community facility and all other residential or
institutional structures where persons reside.

Equal Credit Opportunity Act

(15 U.S.C. 1691}

‘The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants
on the basis of race, color, religion, national origin, $ex, marital status or age {provided that the
applicant has the capacity to enter into a binding contract); because all or part of the applicant’s income
derives from any public assistance program, or because the applicant has in good faith exercised any
right under the Consumer Credit Protection Act. The Federal agency that administers compliance with
this law conceming this creditor is the Federai Trade Commission, Equal Credit Opportunity,
Washington, D.C. 20580.

Civil Rights Legislation

All businesses receiving SBA financial assistance must agree not 1o discriminate in any business
practice, including employment practices and services to the public, on the basis of categories cited in
13 C.F.R., Parts 112, 113 and 117 of SBA Regulations. This includes making their goods and services
available to handicapped clients or customers. All business borrowers will be required to display the
"Equal Employment Opportunity Poster® prascribed by SBA.
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(Paragraph 6-10)
Sample SBA Form 1261, Statements Required by Law and Executive Orders

Executive Order 11738 -- Environmental Protsction

{38 F.R. 25161)

The Exscutive Order charges SBA with administering its loan programs in a manner that will result in
affectiva anforcement of the Claan Air Act, the Faderal Water Poilution Act and other environmental
protection legislation. SBA must, therefore, impose conditions on some loans. By acknowiledging
receipt of this form and presenting the application, the principals of all smali businesses borrowing
$100,000 or more in direct funds stipulate to the following:

1. That any facility used, or t0 be used, by the subject firm is not cited on the EPA list of
Violating Facilities.

2. That subject firm will comply with all the requirements of Section 114 of the Clean Air Act
{42 U.S.C. 7414) and Section 30B of the Water Act {33 U.S.C. 1318) relating 10
inspection, monitcting, entry, reports and information, as well as all other requirements
specified in Section 114 and Section 308 of the respective Acts, and all regufations and
guidelines issued thereunder.

3. That subject firm wiil notify SBA of the raceipt of any communication from the Director
of the Environmental Protection Agency indicating that a facility utilized, or to be utilized,
by subject firm is under consideration to be tisted on the EPA List of Violating Facilities.

Occupational Safety and Health Act

{15 U.S.C. 651 et seq.)

This legislation authorizes the Occupational Safaty and Health Administration in the Department of
Labor to require businesses 10 modify facilities and procedures 1o protect amployees or pay penalty
fees. in some instances the business can be forced to cease operations or be prevented from starting
operations in a new facility. Therefore, in some instances SBA may require additional information from
an applicant to determine whether the business will be in compliance with OSHA regulations and
allowed to operate its facility after the loan is approved and disbursed,

Signing this form as borrowar i8 3 certification that the OSA requirements that apply to the borrower’s
business have been determined and the borrower to the best of its knowledge is in compliance.

Debt Collection Act of 1982 Deficit Reduction Act of 1984

(31 U.S.C. 3701 et seq. and other titles}

Thesse laws require SBA to aggressively collect any loan payments which become dalinquent. SBA must
obtain your taxpayer identification number when you apply for a loan. |If you recsive a loan, and do not
make payments as they come dus, SBA may take one or more of tha following actions:

-Report the status of your loan(s) to credit bureaus

-Hire a collection agency to coliect your loan

-Offset your income tax refund or other amounts due to you from the Federal Gavernment
-Suspend or debar you or your company from doing business with the Federal Government
-Refer your loan to the Dapartment of Justice or other attorneys for litigation

-Forsclose on collateral or take other action parmitted in the loan instruments.
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Sample SBA Form 1261, Statements Required by Law and Executive Orders

Immigration Reform and Control Act of 1986

(Pub. L. 99-603)

If you are an alien who was in this country illegally since before January 1, 1982, you may have been
granted lawful temporary resident status by the United States Immigration and Naturalization Setvice
pursuant 1o the Immigration Reform and Controf Act of 1986 (Pub. L 99-603). For five years from the
date you are granted such status, you are not eligible for financial assistance from the SBA ip the form
of a loan of guaranty under section 7(a) of the Small Business Act unless you are disabled or a Cuban
or Haitian entrant. When you sign this documaent, you are making the certification that the Immigration
Reform and Control Act of 1986 does not apply to you, ar if it does apply, more than five years have
elapsed since you have been granted jawful temporary resident status pursuamt to such 1986
legislation.

Applicant’s Acknowledgement

My signature acknowledges receipt of this form, that | have read it and that | have a copy for my files.
My signature represents my agreement to comply with the requirements the Small Business
Administeation makes in cannection with the appraval of my loan request and to comply, wheneves
applicable, with the hazard insurance, lead-based paint, civil rights or other limitations in this notice.

Business Name

By,
Date Signature and Title

The Proprietor, each General Partner (or Limited Partner owning 20% or more}, each Guarantor, each
Corporate Officer, each Director, each Stockholder owning 20% or more, and where appropriate, the
spodses of each of these, must sign. The person signing on behalf of the business must also sign

individually.

Date Signature
Date Signature
Date Signature
Date Signature

$BA FORM 1261 (2-91) REF: SOP 50 10 USE 4-89 Edition until Exhausted

3.5 Goverormard Printiog Ot 132 — 212-62042877
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(Paragraph 6-10)
Sample SBA Form 413, Personal Financial Statement

PERSONAL FINANCIAL STATEMENT

U.S. SMALL BUSINESS ADMINISTRATION Asof .19

Complete this form for.:{1) each proprietor, 01:(2) each limited pariner. who "owns 20% Or. more Tnterest and each general pariner, or ) each stockhoider
owhning 20% or more of voting stock, or {4) any persan or entity providing @ guaranty on the Joan.

Name Business Phone
dResidence Address Residence Phone
City, State, & Zip Code

Business Name of Applicant/Borrower

B (LRBILTIES . (omitgens)
$ Accounts Payable_ ,,,,,,,,,,,,,,,,,,,,,,,,,, $
H Notes Payable to Banks and Others .~~~ $
$ (Describe in Section 2)
Accounts & Notes Receivable $ instaliment Account (Auto) $
Life Insurance-Cash Surrender Value Only ~ $ Mo. Payments s
(Complete Section 8) Instaliment Account (Other) $
Stocks and Bonds. ... ............._._... $ Mo. Pay s T |
(Describe in Section 3) Loanon Life Insurance. .. ... ... . ..., ., _, $
Real EState. . ... oo $__ = |MorgagesonRealEstate. .. . . .. .. s
(Describe in Section 4) (Describe in Section 4)
Automobile-Present Value, . ... . . ... $___ 000 |unpaidTaxes................._........_.. $
Other Personal Property. . . . ... s (Describe in Section 6)
{Describe in Saction §) Other Liabiities .. _....._........_ .. §
OtherAssets . . .. $_ | (Describein Section7)
{Describe in Section &) Total Liabilities - - - - - - <<~ o o oeeeeaaan $
NetWorth .- ... ... ... .. $
Total s Total $
[Sectiond.. Source of Income - - TR Contingent Liabilities o
Salaty $ As Endorser or Co-Maker . $
Net Investment Income | ... . $ Legal Claims & Judgments $
Real Estate Income $ Provision for Federal Income Tax. $
Ofther Income (Describe below)* $ Other SpecialDebt $

DeScription of OtherIncome In Section

unlesa desiFad t have such payments count=d toward folal ficome:
éﬁeézs)ary Each attachment st be identified as a part of

Yony.or Cikt SUpport payments need Nt be disciased

Fa How Secired of £

@ammﬁ'&?’w"“’:b"“’“ﬂa ‘:Bglanqé e (mm!y.”_e'_tc.) e T o

SBA Foom, 413 (2-94) Use 5-91 Edition uatil stock is exhausted. Ref. SOP 50-10 and 50-30
This form was slectronically produced by Ee Federal Forms, Inc.

{tumble)

e ﬁ Pt e
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Appendix 11
(Paragraph 6-10)
Sample SBA Form 413, Personal Financial Statement

Section 3.

e Market Valye
Nummber of Shares Name of Securities e JQunta!ionlExchaﬂge

Date of
l Quotation/Exchange Total Value

Section 4, (List each parce| separately.: Use attachment if necessary.. Each attachment must be identified as a pant
E of this statement and signed.)
N “Proparty A Property 8 Property C ]
Type of Property i

Address -

Date Purchased

g (Destribe, and oy i8] security, state name and address of lie : ien. of
R s g i e e e Uikn et s of e s

Section §. Unpaid Taxes. {Describe in detail, as to type, to whom payable, when due,-amount, and to what property, i any, a tax fien atlaches.}

Section7. . Other Liabliities. - ‘(Describeindetail). -+ = - . e 2 T
Sectiond, . . Life ance Held. . (Give face amount and cash surender value of policies - name of insur y and't iaries)

| authorize SBA/Lender to make inquiries as necessary to verify the accuracy of the statements made and to determine my creditworthiness. 1 certify
the above and the statements contained in the attachments are true and accurate as of the stated date(s}. These statements are made for the purpose
of sither ebtaining a loan or guarantesing a loan. | understand FALSE statemante may raailt in farfaitura of hanafite and pascihle prasacaition hy tha
U.S. Atternay General (Reference 18 U.S.C. 1001).

Signature: Date: Social Security Number,
Signatute: Date: Sacial Security Number:
PLEASE NQIE The estimated average burden hours for the completion of this form is 1.5 hours per response. If you have questions or comments

conceming this estimate or any other agpect of this information, pleasa contact Chief, Administrative Branch, U.S. Small Business
Administration, Washingten, D.C. 20416, and Clearance Officer, Paper Reduction Project {3246-0188), Office of Managemant and Budget,
Washington, 0.C. 20503,
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Sample SBA Form 994B, Surety Bond Guarantee Underwriting Review

U.S. SMALL BUSINESS ADMINISTRATION
SURETY BOND GUARANTEE UNDERWRITING REVIEW

OMB APPROVAL Mo. 3245-0007
Exp Dew 6/3022000

508G No. wih Sufta

PART | SURETY'S REVIEW

SURETY COMPANY

on sech

NOTE: homs 117 arw 1o be
initiad and all Bubsecrant Submissions

CONTRACTORS TRADE NAME 8 ADDRESS tnc. Cowsy & Zo)

THIS FORM 1S MANDATORY. NO SURETY SUBSTITUTE WILL BE ACCEPTABLE BY SBA.

1{a). JOB DESCRIPTION AND LOCATION finciucing coiges):

SUBCATEGORY CODE(S) OF CONTRACT TYRE (0P 5045)

1. COMTRACTOR IS oM 1e). TYPE OF CONTRACT
sU8. ™S
OPRMEOR  (JCONTRACTOR 100 CJCONSTRUCTION  (JSEAVICE  [JSUPPLY (] OTHER (Specity)

2(b)
CNEGOTWTED (T80

2a). CONTRACT AMOUNT
$

2(c). IF BID WHAT IS 2ND LOW BID?

L) * TN

PERFORMANCE
s

Ha). BOND AMOUNT (5d)
$

PAYMENT
)

Ab). IF LQUIDATED DAMAGES AMT / WORKING OR 4. PRESENT PROJECT SIMILAR TO PRENOUS WORK
PERFORMED?

s CALENOAR DAY CYes  Ow

5. BOND REQUIRED BY ORIGINAL CONTRACT DOCUMENT?

QYEs aso

6(). SCHEDULED STARTING DATE 6(b). SCHEQULED COMPLETION DATE

OYEs O~

6&(cl. CONTRACTOR STAATED J08 YET?

# “YES" DATE

F “YES™ 5BA FORM 991 MUST BE COMMLETED N 178
STARTED ENTIRETY ANC SUBMITTED

TO S8A BEFORE THE
CAN BE

7. WORK IN PROGRESS

(%) WORK IN PROGRESS STATUS AEPORT ATTACHED

+ I NO, REVIEW YOUR FILE AND ATTACH YOUR REPORT OR SBA FORM 994F
OYeEs 0w

ib). VERIFIED BY OBUGEES?

ovEs O

Tic). HOW MANY? 7(d). OF HOW MANY?

). HAS SURETY CHECKED i), HOW MANY? 7(g). OF HOW MANY?
WISUPPUERS?

QOYES TINO

AYABLES CURRENT?
W NO PROVIOE
SPECACS

7.

8. FINANCIAL STATEMENT

COPY OF CURRENT FINANCIAL STATEMENTS
(Compeny & perscwyl) (JATTACHED OR

[ AREADY ON FRE W/SBA

8(n). DATE OF FINANCIAL STATEMENT 8(b:. FISCAL YEAR ENDS

Bc). FINANCIAL STATEMENT PREPARED BY WHOM?

8(d}. F/5 SHOW DISCLAIMER? 8(e). TYPE OF FINANCIAL STATEMENT

SWPLE COMPLETED ~ OF QTHER
OYES  ONO CJCASH  [JACCRUAL  TICONTRACT  [JOOMPLETION (] (Specwy)
8{f). NET WOHTH B(g). NET QUICK ASSETS 8(h). WORKING CAPITAL
$ COMPANY- § PERSONAL 3 COMPANY 3 COMPANY:
8(i). WORKING CAPITAL SUFFICIENT?
F NG HOW MUCH
Oyt Omo 'S NEEDED? SOURCE?

9g). SCHEDULE OF AGED PAYABLES & 9ib). VERIFICATION OF PAYABLES?
RECEIVABLES ATTACHED?

% OVER
OYEs  gmo QYES N0 SIDAYS

9(c). VERIFICATION OF RECEIVABLES?
OVER

%
OYES  [ONO: M DAYS

10. BANK RELATIONS

10(a). SURETY v?zmnen BANK 10(b). AVERAGE BANK BALANCE

OYes_ Owe 3 Oves 0Om8o

10(e). WITH WHOM?

10(f), SECURED? 10(g). TERMS

Oves Do

10{c). CONTRACTOR HAVE BANK LINE
OF CREDIT?

10{h). HOW MUCH PRESENTLY OWING

10(d). HOW MUCH?” (Gross)

3
). HOW MUCH L/C PRESENTLY
UNUSED?

11. BONDING AVAILABILITY?

13{a). CONTRACTOR HAVE SURETY BONDWNG LINE? 1(b). 'F YES WHAT AMOUNT?

-

11(¢). SURETY BONDING LINE WITH?

QOYEs OwNO 3
11(d). INDEMNITIES POSTED? F "NO" ATTACH W TYES" ATTACH COPIES OF INDEMNITY AGREEMENTS AND PERSONAL FINANCIAL STATEMENTS
(Company and person) Oves O~ EXPLANATION ONALL riutmg 11008 OF VWO DIrbes uss praviclsly ubmetied © 5BA;

12. HAS SURETY REQUIRED EXTRA SECURITY 8. A CD COR CASIHERS CHECK MR CONTRACTOR

OYes [Owno ¥ YES; WHAT TYPE IRSTRUMENT AMOUNT §
13a}. SUBCONTRACTORS INVOLVED IN THIS JOB? 13(b). IF YES. SUBCONTRACTOR PAARTICIPATION 13{(c). PRINCIPAL SUBCONTRACTOR BONDED?
gves "o IN WORK UNDER CONTRACT %, IF YES, AND BY YOUR COMPANY THADUGH
a _ OYES ([OINO  THE $BG PROGAAM. ATTACH SPECIFCS
Skt ihteh e sl i |

SBA FORM 9948 (10-38) REF . SOP 50 45

mmmﬁmnw’—

Effective Date: March 8, 1999

PREVIOUS EDITIONS OBSOLETE
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Appendix 12
(Paragraph 6-10)
Sample SBA Form 994B, Surety Bond Guarantee Underwriting Review

14. DOES SURETY RECOMMEND FINANCIAL | MANAGEMENT / TECHNICAL ASSISTANCE BY SBAT(JYES [JNO I YES, WHAT TYPE & WHY

15. CHECXLIST OF REQUIRED ITEMS

" o - ﬂﬁfg‘! COPES OF BONDS F
[JAPPUCATION FEE (] PROCESTING FEE ) FORM 994 {J Foms mee CI70MM 392 D.‘m 0 ADDED ) AGREEMENT
18, CONTINUATION SHEETS ATTACHED? 17. RESUME(S) OF QFFICERS, OWNERS AMD/OR KEY EMPLOYEES ATTACHED?
Jves [OnG Oves v
18. CONTRACTOR'S QUESTIONNAIRE ATTACHED? 19. BUSINESS PLAN ATTACHED?
QYes [(Jwo OYEs pOwo
20. TYPE OF CONTRACTUAL WORK THIS FORM HAS DONE PREVIOUSLY
21a). LARGEST PREVIOUS (b). LARGEST PREVIOUS WORK 22(y). ANY DISPUTES? 22(b). ON SCHEDULE?
CONTRACT UNDERTAKEN? PROGRAM UNDERTAKEN? e £ AL
§ $ # OF X008 COYES (JNO  TACH DETALS OYES [OND  TACH DETALS
23{s). CONTRACTOR EVER FALED TO COMPLETE JOB? M).HASGON:WOHEVERDEMMEDONAWMAWTD
CYES [CING ¥ YES" ATTACH SPeCIFCS OYes (INO ¥ TES ATTACH SPECICS
24{s). CONTRACTOR HAVE ADEQUATE EQUIPMENT? 24{b}. OWNED? 24{c). LEASED?
Oves OmO gves O OvYEs DOwo
25. CONTRACTOR TAXES CURRENT? 28, CONTRACTOR INSURANCE COVERAGE 7). CONTRACTOR PREVIOUSLY BONDED?
OYES [JMO I "WO" ATTACH SPECIRCS Oyes O Oves Owo
27). LARGEST AMOUNT BONDED? 27(c). WITH WHOM?
WORK
s X8 3 PROGRAM
2M). IF CHANGE OF SURETY, whiy?
28, ATTACHED RESUME(S) OF OFFICERS. DWMERS ANO/OR KEY EMPLOYEES
o Ow
29{n). MANAGING AGENCY OF SURETY (v anpuctie) 20b). MANAGING AGENCY'S EMPLOYER s LD,

X, REMARKSCONCLUSIONS. INCLUDE OVERALL FINANCIAL CONDITION, COMPARATIVE TREHDS AND JUSTWICATION FOR SBA ASSISTANCE.

IN OUR OPNION THE PRINCIPAL APPEARS TO HAVE THE FINANCIALMANAGEMENT/TECHMICAL ABILITIES TO SUCCESSFULLY mmmmmmtg
SUBCONTRACTOR

FALLS BELOW THE NORMAL UNDERWRITING STANDARD OF QUR COMPANY, AND WE WILL NOT ISSUC BONDS TO THIS CONTRACTOR WITHOUT THE
SGNA‘I'UE.OFUGDERWNTER DATE
TYPED NAME TELEPHONE NO. (e dves Code)
TITLE OF UNDERWRITER AGENCY NAME (v sppicetis)
ADORESS OF UNDERWRITER ary STATE .3
OATE RECEIVED BY SBA 8Y: ;way

SBA Form #48 {10-99)

Effective Date: March 8, 1999 Page 118
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Appendix 12
(Paragraph 6-10)
Sample SBA Form 994B, Surety Bond Guarantee Underwriting Review

T0O BE COMPLETED BY S8A
1. MEETS SBG NOARL 2. FINANCIAL | MANAGEMENT / TECHNICAL
MEETS SRE STANDARDS - ASSISTANCE REQUESTED CR
Oves [N Ovs 0w
2(e). BY WHOM? 2(b). WHAT TYPE?
2(c). SBA ACTION TAKEN
3(8) IF NECESSARY ASSISTANCE IS NOT READILY AVAILABLE IN GOVERNMENT HAVE YOU REFERRED APPLICANT TO FUNDED ASSISTANCE PROGRAMS. .e. MINOAITY CONTRACTORS
ASSISTANCE PROJECT (MCAF), ETC.?
avs Ow
Ab). IF YES NAME THE PROGRAM(S):
4. BASED ON THE UNDERWRITING DATA SUBMITTED:
dle). 4{b). THE COSTS
REASOM TO BXPECT SUCCESSRA COMPLETION QpoNoT oo APPEAR TD BE REASONABLE TN ACCORDANCE WITW
THERE O [JISMOT  OF THE CONTRACT STO. SURETY NDUSTRY S

5. IT HAS BEEN DETERMINED THAT THE REQUESTED BONDNS) [(JIS [ 1S NOT NECESSARY, REQUIRED BY THE CONTRACT DOCUMENT S TERMS, AND THE SURETY HAS INDICATED
THAT IT W1 NOT ISSUE THE BOND(S) WITHOUT THE SBA GUARANTEE. FURTHERMORE, NO ADVERSE DATA CONCERNING THE SURETY'S PREMIMWFEE SCHEDULE WAS
REVEALED IN THE CONTRACTOR'S APPLICATION (584 Fom 004}

6. ATTACHMENTS (Check apprpries toras)

CONTINUATION SHEETS INDEMNITY AGREEMENT(S) CONTRACTOR'S QUESTIONNAIRE SBA FORM 9§91
CONTRACTOR'S CURRENT BUSINESS | | PERSONAL FINANCIAL

FINANCIAL STATEMENT STATEMENT(S) SBA FORM 912 SBA FORMA 950
RESUMES OF PRINCIP, . OWNER(S)

Privepd st 1 CONTRAGTOR'S BUSINESS PLAN SBA FORM S94F

7. REMARKS/CONCLUSIONS

4 PRINCIPAL'S TRADE NAME

8. RECOMMENDATIONAGTION
APPROVE DISAPPROVE SIGNATURE TIME DATE

SBA FORM 9048 (10-08)

PLEASE NOTE: The estimated burden for completing this form is S minutes per response. You are not required to
respond to any collection of information unless it displays a currently valid OMB approval number. Comments on the
burden should be sent to U.S. Small Business Administration, Chief, AIB, 409 39 S¢, S.W., Washington, D.C. 20416
and Desk Officer for the Small Business Administration, Office of Management and Budget, New Executive Office
Building, Room 10202, Washington, D.C, 20503, OMB Approval (3245-0007),

Effective Date: March 8, 1999 Page 119



50452

Appendix 13

(Paragraph 6-10)
Sample SBA Form 994C, Surety Bond Guarantee Review Update

U.S. Small Business Administration OMB Approval No. 3245007
SURETY BOND GUARANTEE REVIEW UPDATE Exp. Date: 4-30.97

SURETY'S REVIEW

. CONTRACTORS TRADE NAME & ADDRESS (City, Counly & Zip) ~ . —

All items are to be completed for each submission.
Except: Form 994B will be completed entirely when new
financial statements or pertinent information is received.
Place 1e- marks on reverse.

THIS FORM IS MANDATORY, NO SURETY SUBSTITUTE WILL BE ACCEPTED BY SBA
a1, JOB DESCRIPTION ANU LOCATION (inciiding cbigea):

BUBCATEGORY CODELS) OF CONTRACT TYPE {50P5045)

1(6). CONTRACTOR IS - %r: s (). TYPE OF CONTRACT 1(d). PHASED PROJECT
I

[ PRIME [ SUBCONTRACTOR  JOB G CONSTRUCTION [ SERVICE O SUPPLY [ OTHER (Specity) O YES g NO

2{a). CONTRACT AMOUNT 2(p). 2(<). IF BID, BID AMDUNTY 2(d). IF BIO WHAT IS 2NO LOWBID 2(e). BID: DATE & TIME

) NEGOTIATED

1 BID

8{c). CONTRACTOR STARTED JOB e ae w
- FORM 091 MUST BE COMPLETED
(bt sy TS ENTIRETY AND SUBMITTED TO 684 BEFGRE
CYES o NO ™E AGREEMENT CAN BE
10, DATE OF LAST FINANGIAL STATEMENT

9. CHANGE OF SURETY O YES [ NO EXPLAIN ON REVERSE SIDE

M OUR OPINION THE PRINCIPAL APPEALS TG HAVE THE FINANCIAL / MANAGEMENT ¢ TECHNICAL ABILITIES TO SUCCESSFULLY COMPLETE THIS CONTRACT, HOWEVER, WE FEEL
THIS CONTRACTOR FALLS BELOW THE NORMAL UNDERWRITING STANDARD OF CUR COMPANY, AND WE WILL NOT ISSUE BONDS TO THIS CONTRACTOR WITHOUT THE SBA
GUARANTEE.

SIGNATURE OF URDERNRITER T OATE
TYPE NAME TELEPHONE NO. (inclde Area Code) h
TME oF onpeewmmer. AGENCY NAME (7 appicabie] -
ADDRESS DF UNDERWRITER B [5iag STATE [ fod
DATE RECEVED BY SBA o BY: (Initials] T
BASE DN THE UNDERYRITING DATA SUBMITTED: -~ TO BE COMPLETED BY SBA ~
— - 2 THE COSTS -
REASON TO EXPECT SUCCESSFUL COMPLETION APPEAR TQ BE REASONABLE IN ACCORDANCE WITH
[ THERE IS =i NOT OF THE CONTRACT o oo ) BONOT STD. SURETY INDUSTRY PRACTICES

3717 HAS BEEN OETERMINED THAT THE REQUESTED BOND(S) J IS 0 ISNOT REQUIRED BY THE CONTRACT DOCUMENT'S TERMS, AND THE SURETY HAS INDICATED THAT
WILL NOT ISSUE THE BOND(S) WATHOUT THE SBA GUARANTEE. FURTHERMORE, NO ADVERSE DATA CONCERNING THE SURETY'S PREMIUMIFEE SCHEDULE WAS REVEALED R
THE CONTRACTGR'S APPLICATION (SBA Form 994).

4. REMARKS/CONCLUSIONS

5 PRINCIPALS TRADE NAME - ‘ T € SBG NUMBER

7. RECOMMENDATION/ACTION
APPROVE T DISAPPROVE o ] SIGNATURE C ] TITLE
il i |
T ~,}7 — -

SBA FORM 994C (10-68) mmmobwmw}bh&&ﬂ,émesml Forms, nc.

PLEASE NOTE: The public reporting burden for this of , is esti mavmgammm»wrosponsa Mnmm&nelunvmhmumu sg-i\aaxisﬁngﬂal
sources, gathering wnd maidtaming the data needed, mmp\mwmmmm Send this barden eslimate or any other aspect of this colleciion
of information, including suggestions for reducing this burdan, to: Chief, Administrative Information Sranch, William A. Cmo Rodm 200 U.S. Smalt Businese Adminisiration, 1441 L St., NV
Washingten, DC 20416; and to the Offica of Information and Regulatory Affairs, Office of and Budaet.
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Appendix 14

(Paragraph 6-10)
Sample SBA Form 991, Surety Bond Guarantee Agreement Addendum
1.5, SMALL BUSINESS ADMINISTRATION

SURETY BOND GUARANTEE AGREEMENT ACDENDUM CM8 NO. 3245-0007
Exo. Daw: §/30/00

When the work under a contract has aclually bequn. an SBA official having delegaled authonty 10 approve the Lond in question
(see 13 CFR part 101). may nevertheless guaraniee a pond or bonas pursuant to §115.3(e) of the Regulations. upon receipt,
satisfactory 10 SBA. of all the items beiow.

1. Evidence (cerufied copy of contract or sworn atfidavit) from Principal that the surety bond requirement was contained in the
onginas job contract, or documentation. sausfactory 1o SBA. as to wny a surety bond was not previously secured and is now
being requireq is attached hereto,

2. inthe spaces pelow ine FPrincipal nas cerutied that ail sucpuers and subcontractors are paid to date. If addiional spaces are
needed attach herelo. A waiver ¢t ien from eacn. or an expianauon satistaciory 10 SBA why such cernfication can not be
produced. is attached hereto.

Waiver of
Billeg 10 Paid to Lien Attached
Supphers: date date hereto

g0 COQSIES

Subcontractors:

LU

The Principal hereby certifies that all taxes and labor costs In connection with this job are current.

Signature of Princiai Date

3. The Obligee nas cerufied below that ail payments due unaer the contract to present status have been made and that the job
has been sausiaclorly compigia o present siatus.

Signature of Obligee Date

4, Ali documents required from the Principal ana Cbligee are attachea hereto and all items on this form have been certrfied 10
SBA's saustacton.

SBA Signature Date

5. Certification: Any intentionally faise statement in this application or wiliful misrepresentation reiative thereto 1s a violation of
federal law. which may subject you lo criminal and civil prosecution, 18 U.S.C. Sections 287, 371, 1001; 15 U.S.C. Section 645;
31 U.S.C. Section 231. carrying fines up to $10.000 and imprisonment up to five years.

PLEASE NOTE: The estimated burden for completing this form is 20 minutes per response. You are not required to
respond to any collection of information unless it displays a currently valid CMB approval number. Comments on the
burden shouid be sent to U.S. Smail Business Administration, Chief, AIB, 409 3™ St., S.W., Washington, D.C. 20416
and Desk Officer for the Small Business Administration, Office of Management and Budget, New Executive Office
Building, Room 10202, Washington, D.C. 20503. OMB Approval (3245-0007).

SBA Form 991 (10-88) Yellow Copy—SBA Regonel Ofcs

White—Surety
REF SOP 50 45 Pink~—AgentProducer Goldenrod—Pnncipal
Blue—Obigee

DO NOT REMOVE ANY COPIES OF THIS FORM. UPON COMPLETION AND APPROVAL THE SBA REGIONAL OFFICE WILL KEEP THE YELLOw
COPY AND FORWAAD ALL OTHER COPIES TO THE SURETY FOR FINAL DISTRIBUTION.
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Appendix 15

(Paragraph 6-11)
Documentation of Minority Code Classification

Documentation of Minority Code Classification

Company contacted:

Individual contacted:

Minority Code Classification (disclosed by individual contacted): Principal is a :

(0) __Black; (1) __ Puerto Rican; (2) __ American Indian; (3) __ Hispanic (other than
Puerto Rican) includes Mexican-American, Cuban, Central or South American or others
of Spanish Descent; (4) __ Asian (includes original peoples of the Far East, Southeast
Asia, the India Subcontinent or Pacific Islands); (5) _ Eskimos, Aleuts and Native
Hawaiians; (6) __ Undetermined; (7) __ White; (8) __ Multi Groups

Comments:

SBA Signature Date

Instructions for Use

SBG Specialist shall screen for minority code classification, all new account applications
and applications from companies wherein a change of ownership has occurred. In the
event item 1h(3) of SBA Form 994 has not been completed or code number (6)
“Undetermined” has been checked, contact should be made to the company, agent, or
some other way, to determine the proper classification. If the person contacted is unable
or unwilling to disclose subject information, so notate in “Comments” above and check
item (6). If disclosure is made, check the appropriate block.

If multiple principals are involved, notate the appropriate information in “Comments”
above and check appropriate classification box. The SBA Form 994 shall not be
amended. This document shall be attached to the Form 994 and forwarded to the SBG
clerk for input in the SBG Data System.

Effective Date: March 8, 1999 Page 122
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Appendix 16

(Paragraph 6-13)
Sample SBA Form 990A, Applicant’s Control Card

APPLICANT'S CONTNOL RECORD
b #9G NG (12 DIGITT

e —
ADDSESS (INCLUDE I¥P COOE)

TELEPHONE WO (IWCLUGE 47C) PRINCIAL WHNORITY CODE

APPLICATION DATA

04 ATTORNEY CONTRACY CONTRACTY sctuat, U umie's
afPucATION ‘ 1 lpd
NECEIVED SURETY [ OATE AWARD VALUE DATE COMPLETION BOND
10ATE} HoeEn FACT DATE {8 "IN OATE NUMBER

SBA FORM SE0A (8-77) BEF SOP B0 &5 USE (8-73) EDITION UNTIL SXHAUSTED -~
: Mmm‘}mnmm

COMTRAGT CONTRACT | GUARANTEE | — acTuAL SURETY'S
necEWED | APRLICATION suneTY ATTOMNEY OATE AWARD VALUE I_OA{E comeLeTion | sonD
(DATE) NUMBER IN-FACT BATE w e LR (Y53 HINATS

SBA, FONS, WOA 8T

Effective Date: March 8, 1999 Page 123
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Appendix 17

(Paragraph 6-13)
Surety Bond Numbers
(Reserved)
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Appendix 18

(Paragraph 7-9)
Sample Asbestos Rider
(Not an Official Form)

SAMPLE ASBESTOS RIDER

(Not An Official Form. Shown
Only to Illustrate Intent)

This bond is executed on the following express conditions which are precedent to any
recovery hereunder:

FIRST: That no claim, suit or other action can be brought against this bond
because of any insurance requirement contained in the related contract, including
but not limited to the lack of any insurance coverage or inadequate insurance
coverage.

SECOND:  That no claim, suit or other action can be brought against this bond
by anyone other than the named obligee and those expressly allowed by the
statutes applicable to this bond.

DATED: 19

Attorney-in-Fact

Effective Date: March 8, 1999 Page 125



50452

Appendix 19

Glossary
The terms listed below are frequently used in SBA's Surety Bond Guarantee Program.
The definitions are quoted or paraphrased from published definitions, and reflect
common usage and connotation within the program. (See list of references at the end of
this chapter.)

Ad Damnum: In pleading, "To the damage.” The technical name of that clause of the
writ, declaration, or, more commonly, the complaint, which contains a statement of the
plaintiff's money loss, or the damages which he claims. The "ad damnum™ in the
complaint is more than $100,000.

Amicable Demand: Agreed or assented to by parties having conflicting interests or a
dispute; as opposed to hostile or adversary.

Attorney-In-Fact: Any person who is authorized by another to act in his/her place, either
in a particular matter or generally. The authorization is embodied in a document known
as a "letter of attorney” while the authority itself is known as "power of attorney."

Balance Sheet: A statement of financial position of any economic unit disclosing its
assets, at cost, depreciated cost, or other indicated value, its liabilities, and the equity of
the owners in conformity with generally accepted accounting principles.

Bankruptcy: The state or condition of being unable to meet one's financial obligation;
the legal procedure under which the affairs of an insolvent person's business are turned
over to a receiver or trustee for the administration and payment of debts.

a) Voluntary Bankruptcy: When a person or business cannot pay its debts, it
an voluntarily petition the court to declare it bankrupt.

b) Involuntary Bankruptcy: The creditors of a person or business file the
petition for bankruptcy against the debtor.

Types of
Bankruptcies:

Chapter 7: A Chapter 7 bankruptcy is known as a liquidation. Generally, the
debtor has few, if any, assets. What assets a debtor may have are sold and the
money distributed to its creditors. Again, those assets are in the vast majority of
cases, non-existent. Chapter 7 is available to individuals. The court will,
however, allow a corporation to change from a Chapter 11 bankruptcy to a
Chapter 7 bankruptcy.

Chapter 11: A Chapter 11 bankruptcy is known as a reorganization. It is

available to both corporations and individuals. Under a Chapter 11 bankruptcy,
the debtor usually possesses sufficient assets, or has the capacity to obtain them,
to satisfy at least a portion of the creditors' claims. In the case of a corporation,
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the debtor will remain in business and the future income is used to pay the
creditors. An individual who files a Chapter 11 usually is a person that is capable
of earning a good living but does not have a regular wage, such as to allow him to
file a Chapter 13. In a Chapter 11, the payoff may be in any amount, from 1 cent
on the dollar through 100 cents on the dollar.

Chapter 13: A Chapter 13 bankruptcy is known as the wage earners' bankruptcy.
To qualify, an individual must have a steady source of income, though not
necessarily wages. The court determines the "disposable” amount of the debtor's
income. Again, a prepayment schedule is worked out which allows for partial or
full reimbursement of all creditors.

Bid Bond: A bond given by a bidder for a supply, service, or construction contract to
guarantee that the bidder, if awarded such a contract within the time stipulated, will enter
into the contract and furnish the prescribed performance bond. Default will ordinarily
result in liability of the principal and the surety for the difference between the amount of
the principal's bid and of the next low bidder who can qualify for the contract.

Bond: An agreement whereby one party, called the surety, obligates itself to a second
party called the obligee, to guarantee the successful performance of a contract by a third
party, called the principal.

Bond Penalty: The amount by which a surety must respond for loss under the terms of
the given bond, i.e., the face amount of the bond.

Bonding Line: A commitment to a surety company by the SBA that allows the surety to
issue bid, payment, and performance bonds to a specified small contractor within pre-
approved terms, conditions, and limitations.

Bordereau: A report listing a number of transactions regarding a surety bond guarantee
under the Preferred Surety Bond (PSB) Guarantee Program (plural is "bordereaux").
Such reports are furnished to SBA by PSB sureties to report and remit monies for fees, as
well as to request claims reimbursements.

Cede: To pass on to another insurer (the reinsurer) all or part of the insurance written by
an insurer (the coding insurer) with the object of reducing the possible liability of the
latter.

Ceding Company: An insurer which has bought reinsurance protection as distinguished
from the reinsurer which has issued the reinsurance protection.

Cession: 1) The unit of insurance passed to a reinsurer by a primary company
which issued a policy to the original insured. A cession may accordingly be the whole or
a portion of single risks, defined policies, or defined divisions of business, as agreed to in
the reinsurance contract. 2) The act of ceding where such an act is necessary to invoke
the reinsurance protection.
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Claim: A party’s demand for something believed due from another party.

Collateral: Personal or business possessions assigned by the principal as a pledge of
repayment to the surety in the event of default by the principal. Collateral Document: A
legal document securing the item pledged as collateral, i.e., promissory notes, mortgages,
assignments, etc.

Collection Agency: A private firm hired by the surety to locate the principal and
indemnitors in an effort to collect the debt owed to the surety. Generally, they work on a
contingency basis so there is no cost to the surety or SBA unless monies are recovered.

Contract Funds: Funds that are paid to the principal for the completion of the project.
These progress payments are usually cash and made monthly, based upon estimates of
work completed and materials used. These funds are also usually escrowed in a bank by
the obligee, and have a direct effect on the principal's financing of the job and his
working capital.

Contract Price: The whole sum of money which passes from the obligee to the principal
when final settlement is made between the two under the contract. It is the basis of the
premium charge on most types of construction bonds.

Co-Surety: One of two or more surety companies participating directly in a bond.
Their obligation to the obligee (owner) is joint and several, but sometimes a limit of
liability for each surety is stated between themselves. An authorized representative of
each co-surety must sign the guarantee agreement (SBA Form 990) and the lead or
primary surety must be designated. If a default occurs, claim payments are made to the
lead surety only.

Current Assets: Items of ownership of a person or business that will be converted into
cash in the normal operation of business at an early date, usually within 1 year. These are
also referred to as "short term" assets.

Discharge of Debtor: The debtor is legally released from the obligation of all his or her
debts which were or might be proved in the bankruptcy proceedings so that he or she may
thereafter engage in business and acquire property without its being liable for the
satisfaction of such former debts.

Dun and Bradstreet: Dun and Bradstreet is a private firm which gathers financial
information about individuals and firms and prepares a report describing the financial
condition of the subject. Dun and Bradstreet deals only with its subscribers and in no
way assumes any of the subscriber's risk.

Equifax: A claim investigative firm whose services are available to the general public.

The types of reports available include a Current Assets and Income Report, a Skip-Trace
Locate Report, and the Recovery and Subrogation Report.
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Estimated Loss: An estimate of the amount that a surety expects to pay for reported and
unreported claims under the terms of the bond.

Faculative Reinsurance: Reinsurance in which specific coverage is arranged individually
for each exposure. This is contrasted with treaty reinsurance, under which each

Financial Reports: Reports which describe the financial condition of a business or
individual at a specific period of time.

Foreclosure: The action or legal proceeding brought by the creditor against a debtor
under which the debtor is required to pay the debt in total or forfeit his right of
redemption of the property put up as security. The creditor, upon gaining full possession
of the property may keep it or sell it in a foreclosure sale, depending upon State laws.

Garnishment: A statutory proceeding whereby a person’s property, money, or credits in
possession or under control of, or owing by another, are applied to payment of former's
debt to third person by proper statutory process against debtor and garnishee. Usually the
defendant is required to surrender a percentage of his future wages in order to satisfy an
outstanding debt.

General Indemnity Agreement: A written contract between the surety and the indemnitor
whereby the indemnitors undertake and agree to reimburse the surety for monetary loss
suffered by the surety as a result of a default by the principal. It may be signed by
individual or corporate indemnitors, which determines which assets are liable for the loss.

Guaranty: An undertaking or contract to assume the liability for a debt, to perform a duty
upon the default of another, or in general to give assurance that a thing will be done, or an
obligation filled as promised. It provides that the guarantor will be liable for the failure
to perform.

Homestead Exemption Laws: Laws passed in most of the States allowing a household or
head of a family to designate a house and land as his or her homestead, and exempting
the same homestead from execution for his or her general debts.

Improvement: A change in the condition of the property in real estate, often the addition
of a building to a vacant lot.

Incurred Loss: The total of actual surety payouts plus outstanding reserve less recovery
received, contract funds anticipated, and collateral (e.g. cash, certificates of deposit, and
irrevocable letters of credit).

Indemnitor: A person or company which agrees with a surety to hold that surety
harmless from any loss or exposure incurred on a bond that it issues.

Indemnity: A collateral contract or assurance by which one person engages to secure
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another against an anticipated loss; this term pertains to liability for loss shifted from one
person held legally responsible to another person.

Insolvency: The condition in which one's total assets, if realized, would not be sufficient
to cover one's total liabilities; the inability of a borrower to meet financial obligations as
they mature; or having insufficient assets to pay legal debts.

Judgment: The final decree, ruling, or sentence handed down by a court after hearing all
of the evidence in a trial or other proceeding.

Consent Judgment: A judgment given in the progress of a cause upon some plea,
proceeding, or default, which is only intermediate and does not finally determine
or complete the suit.

Default Judgment: A judgment rendered in consequence of the non-appearance
of the defendant.

Interlocutory Judgment: A judgment given in the progress of cause upon some
plea, proceeding, or default, which is only intermediate and does not finally
determine or complete the suit.

Judgment Creditor: One who has obtained a judgment against his or her debtor,
under which he or she can enforce execution.

Judgment Debtor: A person against whom judgment has been recovered and
which remains unsatisfied.

Judgment Lien: A lien binding the real estate of a judgment debtor, in favor of the holder
of the judgment and giving the latter a right to levy on the land for the satisfaction of his
judgment.

Lien: The right or claim which a creditor has against the property of a debtor, under
which he may detain or seize the property pending the payment of a debt.

Liquidation: The disposal of the collateral securing a loan; conversion of assets into
cash.

Liquidated Damages: The term is applicable when the amount of the damages has been
ascertained by the judgment in the action, or when a specific sum of money has been
expressly stipulated by the parties to a bond or other contract as the amount of damages
to be recovered by either party for a breach of the agreement by the other.

Lis Pendens: A pending suit. Jurisdiction, power, or control which courts acquire over
property in suit pending action and until final judgment. Notice of Lis Pendens: A notice
filed on public record for the purpose of warning all persons that the title to certain
property is in litigation, and that they are in danger of being bound by an adverse
judgment. The notice is for the purpose of preserving rights pending litigation.

Litigation: Contest in a court of law for the purpose of enforcing a right or seeking a
remedy; the practice of taking legal action through the judicial process.
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Long Arm Statute: Various State legislative acts which provide for personal jurisdiction,
via substituted service of process over persons or corporations which are nonresidents of
the State, and which voluntarily go into the State. This may be directly, by agent, or by
communication with persons in the State, for limited purposes in actions which concern
claims relating to the performance or execution of those purposes.

Maintenance: In general, the work of keeping up property or equipment in good sound
condition or the cost of doing so; the upkeep or preservation of the condition of property.

Material Misrepresentation: Any statement of alleged fact which is untrue or partly
untrue or which is so stated as to lead to false conclusions and which has an important or
critical effect on the outcome.

Miller Act: Federal statute which requires the posting of performance and payment bonds
before an award may be made for a contract beyond a certain amount for construction,
alteration, or repair of a public building or public work of the U.S. Government.

Net Worth: The total assets of a person or business less the total liabilities (amounts due
to creditors).

Non-Recoverable Expenses: Expenses incurred but not legally recoverable from the
borrower.

Novation: Substitution of a new contract debt, or obligation for an existing one, between
the same or different parties. The substitution by mutual agreement of one debtor for
another or of one creditor for another, whereby the old debt is extinguished. The
requisites of a novation are a previous valid obligation, an agreement of all the parties to
a new contract, the extinguishment of the old obligation, and the validity of the new one.

Obligee: (Also called "owner™) the party to whom someone else is obligated under a
contract; the party protected by the bond against loss; an obligee may be a person, firm,
corporation, government, or an agency of a government.

Payback: A plan which specifies the gross sum of recovery money to be paid to the
surety by the principal and/or indemnitors and specifies a time schedule to be adhered to
for reimbursement; it also applies to a payment schedule which will be utilized for
reimbursement from the surety to SBA.

Payment Bond: A bond given for the labor and material used in the work which the
principal is obligated to pay under the contract. This liability may be contained in the
performance bond, in which case a separate labor and material bond (payment bond) is
not given.

Penal Sum of the Bond: Also called "penalty” and "bond penalty,” is the maximum
amount for which a surety company may normally be held liable under the bond.
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Performance Bond: A bond which indemnifies the owner against loss resulting from the
failure of the contractor to complete the work in accordance with the plans and
specifications; performance bonds frequently incorporate payment bond liability.

Power of Attorney: An instrument authorizing another to act as one's agent or attorney to
the extent set forth in the instrument creating the power.

Prime Contractor: Person with whom the obligee has contracted to perform the contract.

Principal: The one who is primarily responsible for fulfilling the obligation set forth on
the contract and for whom the bond is issued. The principal is usually the contractor or
subcontractor for whom SBA's surety bond guarantee is written.

Quota Share Reinsurance: A form of pro rata reinsurance (proportional) in which the
reinsurer assumes an agreed percentage of each insurance policy being insured and shares
all premiums and losses accordingly with the reinsured.

Recovery: Reimbursement received by a surety from subrogation, indemnitors, or from
salvage following a loss.

Refund: The amount returned to SBA as a result of SBA's inadvertent overpayment to a
surety company ("Claims Refunded" items are found in SBG Report 322, "Itemized List
of Defaults™).

Reimbursement: Amount which is repaid for the loss incurred.

Reinsurance: The shifting of risk by a primary insurer (known as the reinsurer).
Retained Funds: A reserve which is usually held by the obligee from the contract funds
until the work has been completed and paid to the principal after the lien period has
expired.

Retention: The portion of a risk kept by an insurer for its own account while ceding the
balance to a reinsurer; also refers to that portion of a risk retained by a corporation for its
own account, the balance being transferred to a commercial insurer.

Risk: The element of uncertainty regarding economic loss.

Rumble: A situation where a claim has been made against a bond, but the surety expects
the claim to be satisfied with no loss or expense.

Salvage: Property which is recovered from the principal or indemnitors which is

liquidated to offset, in whole or in part, the loss and expense incurred by a surety in
satisfying obligations it has sustained under a bond.
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Settlement: An agreement by which parties having disputed matters between them
determine what is coming from one to the other; any agreement for the adjustment,
liquidation, or disposal of obligation; satisfaction of a claim or demand between parties.

Specialty Surety: A surety company which specializes in writing surety bonds for
business which cannot ordinarily obtain bonding through the standard bond market.

Standard Surety: A surety company which charges the standard premium rates for
contract bonds; usually is a well-known company which adheres to a more conservative
underwriting philosophy.

Subrogation: The right of one who has paid to be indemnified by the other; the legal
right of the surety to recover losses it paid to the obligee.

Subcontract: A contract award made by a prime contractor to any contractor for a portion
of the work received by the prime contractor.

Subcontractor: A person who has contracted with a prime contractor or with another
subcontractor to perform a contract.

Surety Bond: A written agreement wherein one party (the surety) obligates itself to a
second party (the obligee or beneficiary) to answer for the default of a third party (the
principal) in failing to perform specified acts within a stated time. Such obligations
include payment of debts and responsibility for defaults.

Surety Company: Usually a corporation listed on the Department of the Treasury
Circular 570, "Surety Companies Acceptable on Federal Bonds," and as otherwise
qualified by the Small Business Administration, which guarantees to the

Treaty: A contract or arrangement under which risks are shared by agreement between
insurers, usually through a process of reinsurance.

Treaty Reinsurance: A reinsurance agreement between an insurance company and a
reinsurer, usually for 1 year or longer, which may be divided into two broad
classifications: a) the participating type, which provides for sharing of risks between the
ceding company and the reinsurer; and b) the excess type, which provides for indemnity
by the reinsurer for losses which exceed some specified, predetermined amount.

Trust Account: Where money or property is deposited to be kept intact and not co-
mingled with other funds or property of the bank, and is to be returned in kind to the
depositor or devoted to the particular purpose or requirement of depositor payment of
particular debts or obligations.
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