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Summary

In accordance with the Panel’s remand instructions in the above-referenced case, we have

re-examined the Redetermination on Remand, Circular Welded Non-Alloy Steel Pipe from

Mexico: Scope Determination - Galvak, March 7, 2003 (“Redetermination”) by the Department of

Commerce (“the Department”) with regard to determining whether ‘mechanical tubing’ produced

by Galvak to ASTM A-787 specifications is within the scope of the Order.  After addressing the

concerns raised by the NAFTA Panel, we determine that some tubing produced by Galvak to

ASTM A-787 is within the scope of the Order.  Mechanical tubing is excluded from this Order

unless it is manufactured with standard pipe characteristics.  If such tubing is manufactured with

standard pipe characteristics, the Department considers it to be standard pipe covered by the Order

and not mechanical tubing, which is not covered by the Order.  Thus, any tubing produced by

Galvak to ASTM A-787 which does not conform to the dimensions and characteristics of ASTM
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A-53 and fence tubing is outside the scope of the Order, as this is mechanical tubing and is thus

excluded. 

Analysis and Redetermination

In its second remand to the Department, the NAFTA Panel instructed the Department to

determine, based on record evidence, whether the Order applies to the specific mechanical tubing

products intended to be exported by Galvak.  In its Opinion, the Panel made the following

observations:

A. “the Redetermination does not make a specific scope determination with respect to the

products that Galvak intends to export” (Page 2), that the Department failed to make an

adequate determination, and failed to address the presumption of whether the merchandise

is within, or outside, of the scope of the Order.

B. “the Redetermination fails to answer the fundamental question: Do the products that

Galvak intends to export meet the dimension and characteristics of ASTM A-53 fence

tubing?” (Page 3) and that “Commerce should more appropriately have focused its energies

on developing the facts concerning each product that Galvak proposed to export.” (Page 5) 

C. “merely citing the dimensional standards set forth in ASTM A-53 for standard pipe does

not comprise record evidence to rebut the presumption created by the Order’s exclusionary

language. . . . nor does it, as the Panel directed, ‘demonstrate that specific mechanical

tubing products are covered by the Order.’” (pages 4-5)

D. “the Department endeavored to articulate a broad rule concerning all mechanical tubing.”

(page 6)
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It is appropriate to address each of these points in this redetermination.

A. Whether The Department’s Redetermination Failed to Make a Scope Determination

As the Department stated in its March 7, 2003 redetermination, the Department determined

that “some tubing produced by Galvak to ASTM A-787 may be within the scope of the Order. 

Specifically, tubing which conforms to the dimension and characteristics of ASTM A-53 and fence

tubing is included within the scope of the Order.”  See Page 1.  Thus, tubing sold by Galvak which

has the identical wall thickness, diameter, and length characteristics (i.e. lengths of between 18' and

24', and generally 21') as ASTM A-53, or fence tubing, is covered by the scope of the Order.  Any

tubing sold by Galvak which does not have identical wall thickness, diameter, and length of ASTM

A-53 or fence tubing is not included within the scope of the Order.  

The Department does not consider tubing which has the identical wall thickness, diameter,

and length characteristics as either ASTM A-53 or fence tubing to be mechanical pipe because it is

not in custom-designed sizes.  As the Panel stated, “the Department may interpret the term

‘mechanical tubing’ - which is not expressly defined in the Order - but must do so starting from the

proposition that ‘mechanical tubing’ is generally excluded from the Order.”  See NAFTA Panel

Decision, November 19, 2002 at 18.   As the Department stated in the Redetermination, tubing

manufactured with standard pipe characteristics is not mechanical tubing.  The Department stated:

Mechanical tubing is custom designed to meet a customer’s specific needs, and
manufactured to non-standard specifications.  While it is possible that such

mechanical tubing could be used in certain limited standard pipe applications, its
custom design and non-standard specifications are what set it apart from standard

pipe.  These differences are driven by the intended uses of the product, which in
turn drive the industry classification of that product.

Naturally, any tubing which is manufactured to a standard pipe specification (i.e.

ASTM-A-53) is not mechanical tubing.  As the ITC noted, the industry guidelines
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for mechanical tubing provide a wide degree of options with respect to size and
other characteristics.  See ITC Final at 16, Note 51.  Thus, it is possible that certain

pipe manufactured to ASTM A-53 or A-500 standards could also be classified
under ASTM A-787, a mechanical tubing standard.  However, unlike line pipe that

it dual-stenciled, the Order does not foresee pipe which could be dual-stenciled as
A-53 and A-787 to be both standard and mechanical tubing.  On the contrary, the

ITC’s determination indicates a clear separation between standard pipe and
mechanical tubing.  Thus, the Department determines that mechanical tubing can be

manufactured to ASTM A-787 standards, whose specifications and physical
characteristics generally will not be recognized as standard pipe.  However, if the

material is manufactured to standard pipe specifications, and has standard pipe
characteristics such as a standard pipe diameter, wall thickness, etc., regardless of

whether it is stenciled as ASTM-A-787 or dual-stenciled, the material is standard
pipe.

 See Redetermination at 16.  In addition, comments submitted to the ITC indicate a separation

between standard pipe and mechanical pipe based on specific characteristics of the pipe (i.e.

diameter, wall thickness, and length), as cited specifically by Galvak:

Standard pipe and hot-rolled mechanical tubing are not interchangeable products. 
As noted, mechanical tubing is custom engineered to fit a particular use designated

by the customer. A general purpose standard pipe, of (sic) for that matter another
mechanical tubing product, would not meet the specification.  There are some

industry guidelines for mechanical tubing, such as ASTM A-513, but these
guidelines provide a wide degree of size, characteristics and chemistry options,

unlike the A-53 standard pipe specification, for example, which provides specific
characteristics.  The mechanical tubing specifications generally serve as a starting

point for a particular customer’s Order, whereas the standard pipe specifications are
a statement of what the end product should be like.

See Letter from Shearman & Sterling to the Department, July 14, 1998, footnote at page 6.  In

summary, the Department believes that it has followed the Panel’s instructions and found

‘mechanical tubing’ to be outside of the scope of the Order.  However, simply stenciling any pipe

or tubing as A-787 is not sufficient to render a product as mechanical tubing.  The physical

characteristics of the merchandise in question are determining factors as well.  Therefore, we do

not believe that the Panel’s statement that “the Redetermination’s reliance on ASTM A-53 thus
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perpetuates the presumption that specific mechanical tubing products are covered by the Order

unless demonstrated otherwise.”  See page 5.  Rather, the Department believes that its decision

indicates that tubing designated as mechanical is excluded unless otherwise demonstrated by the

physical characteristics.

B. Whether The Department Failed to Develop Further the Record on Galvak’s Expected Exported

Merchandise

 The Panel states that “Commerce should more appropriately have focused its energies on

developing the facts concerning each product that Galvak proposed to export” during the time prior

to the Redetermination.  However, as the Panel itself noted, “Galvak submitted very little factual

information about the specific products it intends to export, beyond a reference to ‘green house

tubing’ as an example of one possible use for its products.  Rather, Galvak chose to rely on its legal

argument that all products conforming to mechanical tubing standards are excluded from the

Order.”  See NAFTA Panel Decision, May 16, 2003, page 6.  Given the history of Galvak’s refusal

to provide further details on the products that it intends to export, the Department decided to rely

solely on the evidence which was on the record in making its determination.

In its August 11, 1998 submission, Galvak provided an attachment showing a range of

“galvanized mechanical tubing” that Galvak produces and which of these products Galvak was

considering for export.  See Letter from Shearman & Sterling to the Department, August 11, 1998,

Attachment 1.    A number of the sizes which Galvak produces conform either to the ASTM A-53

characteristics which were attached in the Department’s Redetermination, or the fence tubing

characteristics as submitted by petitioners.  See Letter from Schagrin Associates to the Department,

August 28, 1998, Exhibit 1.  Thus, because the Order covers all pipe produced to ASTM A-53



1The Department acknowledges that this one example does not encompass the entire list of

Galvak products that could be covered by the scope of the Order.  Thus, the Department provides
this example as an aid to understanding which characteristics of Galvak products would be covered

by the Order.
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characteristics at or below 406.4 mm (16 inches) in diameter, except that pipe which is produced to

mechanical pipe characteristics, the Department only seeks to include within this Order that pipe

which is not “mechanical tubing.” 

To illustrate one of Galvak’s products which is within the scope of the Order, the

Department analyzed Galvak’s August 11, 1998 submission.1  Attachment 1 of that submission

contains products which Galvak can produce and compares the outside diameter and wall

thicknesses of these products to ASTM A-53 products.  Attachment 2 provides Galvak’s product

brochure.  According to Attachment 1, Galvak produces tubing with an outside diameter of 48.26

mm, equivalent to 1.900 (1½)  inches.  This diameter of pipe is also produced to an ASTM A-53

specification.  Similarly, Galvak produces pipe with an outside diameter of 33.4 mm , or 1.315 (1)

inch.  Both fence tubing and pipe produced to ASTM A-53 exist with this same diameter.  See

Letter from Shearman & Sterling to the Department, August 11, 1998, at Attachment 1, and

Redetermination attachment.  While Galvak failed to provide more explicit information on the

characteristics of specific wall thickness and diameter sizes, and did not provide any length

information, for all of the products that Galvak intends to export, the Department concludes, based

on the ASTM A-53 standard and the information submitted by petitioners and Galvak, that

Galvak’s products produced with the ASTM A-53 or fence tubing specifications are not

mechanical tubing.  Should Galvak produce and export either of these diameter sizes of pipe with

wall thicknesses which conform to the ASTM A-53 specification or the fence tubing specifications

as presented by the petitioner (see Letter from Schagrin Associates to the Department, August 28,
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1998, Exhibit 1), in wall thicknesses of, for example, 1.83, 2.29, 3.05, 3.68, 5.08, 7.17, or 10.16

mm for 1½ diameter pipe, in lengths of between 18' and 24', then the Department would consider

these not to be mechanical tubing, but standard pipe or fence tubing, and thus included in the scope

of the Order.

C. Whether Citing the ASTM A-53 Dimensional Standards does not Comprise Record Evidence to

Rebut the Presumption Created by the Order’s Exclusionary Language

The Department understands that the ASTM A-53 specifications alone do not constitute

record evidence.  However, the Department finds that citing to the dimensional standards, coupled

with the analysis presented above, demonstrates that the tubing produced to the standards cited is

not mechanical tubing, but merchandise subject to this Order.  The Department reiterates that

mechanical tubing is outside of the scope of the Order.  However, the Department has also

concluded that tubing produced to the diameter, wall thickness, and length specifications of

standard pipe and fence tubing are not mechanical tubing, which is a specialized, made-to-order

product.  Thus, to assist the Department in making its determination, the Department relied upon

the specifications in ASTM A-53 and fence tubing in conjunction with the other submissions and

information on the record.

D. Whether The Department Articulated a Broad Rule Concerning Mechanical Tubing

Finally, the Panel stated that “the Department endeavored to articulate a broad rule

concerning all mechanical tubing” in the Redetermination.  The Department respectfully submits

that this was necessary given the Panel’s request and the lack of certain information provided by

Galvak.  In its initial remand, the Panel instructed the Department to “re-evaluate whether the
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Order applies to Galvak’s mechanical tubing, giving appropriate weight to the fact that the

language of the Order on its face excludes all mechanical tubing.”  Given this instruction, it is

necessary for the Department first to define what is and what is not mechanical tubing.  The

Department has attempted to do so on a reasonable basis, supported by the facts of the case.

Based on the evidence on the record, and in conformity with the Panel’s instructions, the

Department determines that Galvak’s tubing, stenciled as ASTM A-787, which is not

manufactured to the same standard diameters, wall thicknesses, and lengths of pipe manufactured

to ASTM A-53 or fence tubing, is mechanical tubing, and therefore is excluded from the Order. 

However, Galvak’s tubing, stenciled as ASTM A-787, but manufactured to the standard diameters,

wall thicknesses, and lengths of pipe manufactured to ASTM A-53 or fence tubing, is not

mechanical tubing, and therefore is included in the Order.  Such products included within the

Order are those from the list attached in the Redetermination of 16 inches diameter and below,

which is included here, as well as those attached to this redetermination in Attachment 2.

If the Panel affirms this redetermination, we will publish a notice in the Federal Register.

_______________________________________
Joseph A. Spetrini

Acting Assistant Secretary 
  for Import Administration

_____________________________

 (Date)
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Attachment 2

Fence Tubing

Diameter (In) Diameter (mm) Wall Thickness (In) Wall Thickness (mm)

1 (1-3/8 OD) 33.4 .072
.080
.104

1.83
2.03
2.64

1¼ (1-5/8 OD) 42.16 .072
.085
.111

1.83
2.16
2.82

1½ (2 OD) 48.26 .072
.090
.120

1.83
2.29
3.05

2 (2½ OD) 60.33 .072
.095
.130

1.83
2.41
3.30

2½ (3 OD) 73.03 .110
.160

2.79
4.06

3 (3½ OD) 88.9 .160 4.06

3½ (4 OD) 101.6 .160 4.06

ASTM A-53, Schedule 10

Diameter (Inches) Outside Diameter (In) Wall Thickness (In)

1/8 .405 .049

1/4 .540 .065

3/8 .675 .065

½ .840 .083

3/4 1.05 .083

1 1.315 .109

1¼ 1.660 .109

1½ 1.900 .109



2 2.375 .109

2½ 2.875 .120

3 3.5 .120

3½ 4.0 .120

4 4.5 .120

5 5.563 .134

6 6.625 .134

8 8.625 .148

10 10.75 .165

12 12.75 .180

14 14 .250

16 16 .250
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