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SAAB Aircraft AB: Docket No. FAA–2006– 
25271; Directorate Identifier 2006–NM– 
067–AD. 

Comments Due Date 

(a) The FAA must receive comments on 
this AD action by August 7, 2006. 

Affected ADs 

(b) This AD supersedes AD 2005–04–12. 

Applicability 

(c) This AD applies to Saab Model SAAB- 
Fairchild SF340A (SAAB/SF340A) airplanes 
having serial numbers 004 through 159 
inclusive, and Model SAAB 340B airplanes 
having serial numbers 160 through 367 
inclusive; certificated in any category; on 
which Saab Modification 2533 has not been 
implemented. 

Unsafe Condition 

(d) This AD results from reports of 
premature failures of the direct current (DC) 
starter generator prior to scheduled overhaul. 
We are issuing this AD to prevent failure of 
the starter generator, which could cause a 
low voltage situation in flight and result in 
increased pilot workload and reduced 
redundancy of the electrical powered 
systems. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 

Restatement of the Requirements of AD 
2005–04–12 

Inspections for Wear of the DC Starter 
Generator Brushes and Leads 

(f) For generators overhauled in accordance 
with Maintenance Review Board (MRB) Task 
243104: Before 800 flight hours since last 
overhaul, or within 100 flight hours after 
April 1, 2005 (the effective date of AD 2005– 
04–12), perform a general visual inspection 
for wear of the DC starter generator brushes 
and leads, in accordance with Saab Service 
Bulletin 340–24–035, dated July 5, 2004. 

Note 1: For the purposes of this AD, a 
general visual inspection is: ‘‘A visual 
examination of an interior or exterior area, 
installation, or assembly to detect obvious 
damage, failure, or irregularity. This level of 
inspection is made from within touching 
distance unless otherwise specified. A mirror 
may be necessary to ensure visual access to 
all surfaces in the inspection area. This level 
of inspection is made under normally 
available lighting conditions such as 
daylight, hangar lighting, flashlight, or 
droplight and may require removal or 
opening of access panels or doors. Stands, 
ladders, or platforms may be required to gain 
proximity to the area being checked.’’ 

Note 2: Saab Service Bulletin 340–24–035, 
dated July 5, 2004, references Goodrich 
Service Information Letter 23080–03X–24– 
01, dated July 1, 2004, as an additional 
source of service information. 

(1) If the tops of the brush sets are above 
the top of the brush box, repeat the 
inspection thereafter at intervals not to 

exceed 800 flight hours until paragraph (i) of 
this AD is done. 

(2) If the tops of the brush sets are below 
the top of the brush box, before further flight, 
measure the brushes and determine the 
remaining amount of brush life remaining, in 
accordance with the service bulletin. 

(i) If the brush wear is within the limits 
specified in the service bulletin, repeat the 
inspection thereafter at intervals not to 
exceed 800 flight hours until paragraph (i) of 
this AD is done. 

(ii) If the brush wear is outside the limits 
specified in the service bulletin, before 
further flight, replace the starter generator 
with a new or serviceable starter generator, 
in accordance with the service bulletin. 

Inspections for Loose Rivets 

(g) For generators overhauled in 
accordance with MRB Task 243104: Before 
800 flight hours since last overhaul, or within 
100 flight hours after April 1, 2005, 
whichever occurs later, perform a general 
visual inspection of each leading wafer brush 
for loose rivets, in accordance with Saab 
Service Bulletin 340–24–035, dated July 5, 
2004. Repeat the inspection thereafter at 
intervals not to exceed 800 flight hours until 
paragraph (i) of this AD is done. If any rivet 
is loose, before further flight, replace the DC 
starter generator with a new or serviceable 
starter generator, in accordance with the 
service bulletin. 

MRB Task 243103 or 243101 

(h) For generators overhauled or with 
brush replacement accomplished in 
accordance with MRB Task 243103 or 
243101, no action is required by paragraphs 
(f) and (g) of this AD. 

New Requirements of This AD 

Installation 

(i) For all generators: Within 36 months 
after the effective date of this AD, install new 
improved generator control units (GCUs) in 
accordance with the Accomplishment 
Instructions of Saab Service Bulletin 340–24– 
026, Revision 03, dated December 20, 2004. 
Installing the GCUs terminates the repetitive 
inspection requirements of paragraphs (f) and 
(g) of this AD. 

Alternative Methods of Compliance (AMOCs) 

(j)(1) The Manager, International Branch, 
ANM–116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

Related Information 

(k) Swedish airworthiness directive 1–197, 
dated November 5, 2004, also addresses the 
subject of this AD. 

Issued in Renton, Washington, on June 28, 
2006. 
Kalene C. Yanamura, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6–10537 Filed 7–5–06; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Parts 740, 742, 744 and 748 

[Docket No. 060622180–6180–01] 

RIN 0694–AD75 

Revisions and Clarification of Export 
and Reexport Controls for the People’s 
Republic of China (PRC); New 
Authorization Validated End-User 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Proposed rule. 

SUMMARY: It is the policy of the United 
States Government to prevent exports 
that would make a material contribution 
to the military capability of the People’s 
Republic of China (PRC), while 
facilitating U.S. exports to legitimate 
civil end-users in the PRC. Consistent 
with this policy, the Bureau of Industry 
and Security (BIS) proposes to amend 
the Export Administration Regulations 
(EAR) by revising and clarifying United 
States licensing requirements and 
licensing policy on exports and 
reexports of goods and technology to the 
PRC. 

The proposed amendments include a 
revision to the licensing review policy 
for items controlled on the Commerce 
Control List (CCL) for reasons of 
national security, including a new 
control based on knowledge of a 
military end-use on exports to the PRC 
of certain CCL items that otherwise do 
not require a license to the PRC. The 
items subject to this license requirement 
will be set forth in a list. This rule 
further proposes to revise the licensing 
review policy for items controlled for 
reasons of chemical and biological 
proliferation, nuclear nonproliferation, 
and missile technology for export to the 
PRC, requiring that applications 
involving such items be reviewed in 
conjunction with the revised national 
security licensing policy. 

This rule proposes the creation of a 
new authorization for validated end- 
users in certain destinations, including 
the PRC, to whom certain, specified 
items may be exported or reexported. 
Such validated end-users would be 
placed on a list in the EAR after review 
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and approval by the United States 
Government. 

Finally, this rule proposes to require 
exporters to obtain an End-User 
Certificate, issued by the PRC Ministry 
of Commerce, for all items that both 
require a license to the PRC for any 
reason and exceed a total value of 
$5,000. The current PRC End-Use 
Certificate applies only to items 
controlled for national security reasons. 
This rule also proposes to eliminate the 
current requirement that exporters 
submit PRC End-User Certificates to BIS 
with their license applications but 
provides that they must retain them for 
five years. 
DATES: Comments must be received by 
November 3, 2006. 
ADDRESSES: Written comments on this 
rule may be sent to the Federal 
eRulemaking Portal: http:// 
www.regulations.gov, or by e-mail to 
publiccomments@bis.doc.gov. . Include 
RIN 0694–AD75 in the subject line of 
the message. Comments may be 
submitted by mail or hand delivery to 
Sheila Quarterman, Office of Exporter 
Services, Regulatory Policy Division, 
Bureau of Industry and Security, 
Department of Commerce, 14th St. & 
Pennsylvania Avenue, NW., Room 2705, 
Washington, D.C. 20230, ATTN: RIN 
0694–AD75; or by fax to (202) 482– 
3355. 

Send comments regarding the 
collection of information to David 
Rostker, Office of Management and 
Budget (OMB), by e-mail to 
David_Rostker@omb.eop.gov, or by fax 
to (202) 395–7285; and to the Regulatory 
Policy Division, Bureau of Industry and 
Security, Department of Commerce, P.O. 
Box 273, Washington, DC 20044. 
FOR FURTHER INFORMATION CONTACT: 
Bernard Kritzer, Director, Office of 
National Security and Technology 
Transfer Controls, Bureau of Industry 
and Security, Department of Commerce, 
P.O. Box 273, Washington, DC 20044; 
telephone: (202) 482–0092, or e-mail: 
bkritzer@bis.doc.gov. 
SUPPLEMENTARY INFORMATION 

Background 
This rule proposes revisions and 

clarifications to United States policy on 
exports to the People’s Republic of 
China (PRC) of goods and technologies 
controlled for national security and 
foreign policy reasons. As the PRC has 
increased its participation in the global 
economy, bilateral trade between the 
PRC and the United States has grown 
rapidly, and the PRC has emerged as a 
major market for U.S. exports. In 
addition, as the PRC also increasingly 
has allowed foreign investment, many 

U.S. companies have established 
significant business operations there. 
This greatly expanded economic 
relationship is beneficial for both 
nations. The United States and China 
share an interest in expanding free and 
fair trade, which has increased the 
prosperity of both the American and 
Chinese people. At the same time, the 
United States has a long standing policy 
of not permitting exports that would 
make a material contribution to the 
PRC’s military capability. Thus, the 
United States seeks to facilitate trade for 
confirmed civil end-uses and end-users 
in the PRC, while preventing trade that 
would serve military end-uses. 

In 2005, U.S. companies exported 
approximately $41 billion worth of 
items to the PRC. During the same 
period, approximately $2.4 billion 
worth of exports were licensed for 
export to the PRC, while $12.5 million 
worth of exports were denied. In order 
to strengthen U.S. Government 
confidence that these U.S. exports 
conform to U.S. policy and to determine 
the bona fides of potential and actual 
end-users, the U.S. Government 
conducts end-use visits, consisting of 
Pre-License Checks (PLCs) and Post- 
Shipment Verifications (PSVs). In April 
2004, the Vice Minister of Commerce of 
the PRC and the U.S. Under Secretary of 
Commerce for Industry and Security 
exchanged letters transmitting an 
understanding on strengthened 
procedures for conducting such end-use 
visits. This end-use visit understanding 
has facilitated exports of items on the 
Commerce Control List (CCL) in 
Supplement No. 1 to Part 774 of the 
Export Administration Regulations 
(EAR) by providing greater assurance 
that U.S. exports of controlled dual-use 
items are being used by their intended 
recipients for their intended purposes. 

This rule proposes certain revisions 
and clarifications to licensing 
requirements and policies with regard to 
the PRC to more precisely reflect U.S. 
export control policy. 

Revision of Licensing Review Policy and 
License Requirements 

To strengthen U.S. efforts to prevent 
U.S. exports to the PRC that would 
make a material contribution to the 
PRC’s military capabilities, this rule 
proposes revisions to the licensing 
review policy for items controlled on 
the CCL for reasons of national security 
(i.e., controlled pursuant to the 
Wassenaar Arrangement), set forth in 
section 742.4(b)(7) of the EAR. 
Specifically, this rule amends section 
742.4(b)(7) to reaffirm that the overall 
policy of the United States for exports 
to the PRC of these items is to approve 

exports for civil applications but 
generally to deny exports that will 
contribute to the advancement of 
Chinese military capabilities. 

Consistent with this revised policy 
and U.S. commitments as a Participating 
State in the Wassenaar Arrangement 
regarding review of items not on that 
regime’s dual use list that are destined 
for military end-use in a country subject 
to an arms embargo, this rule proposes 
to implement a new control on exports 
to the PRC of certain CCL items that 
otherwise do not require a license to the 
PRC when the exporter has knowledge, 
as defined in section 772.1 of the EAR, 
that such items are destined for military 
end-use in the PRC or is informed that 
such items are destined for such an end- 
use. The additional items that would be 
subject to this military end-use 
restriction are based on careful 
interagency review of items listed on the 
CCL that currently do not require a 
license for export to the PRC but have 
the potential to advance the military 
capabilities of the PRC. For purposes of 
serving this revised policy and U.S. 
commitments as a Participating State in 
the Wassenaar Arrangement, this rule 
proposes to define ‘‘military end-use’’ 
as: incorporation into, or use for the 
production , design, development, 
maintenance, operation, installation, or 
deployment, repair, overhaul, or 
refurbishing of items (1) described on 
the U.S. Munitions List (USML) (22 CFR 
Part 121, International Traffic in Arms 
Regulations); (2) described on the 
Munitions List (IML) (as set out on the 
Wassenaar Arrangement Web site at 
http://www.wassenaar.org); or (3) listed 
under Export Control Classification 
Numbers (ECCNs) ending in ‘‘A018’’ on 
the CCL in Supplement No. 1 to Part 
774 of the EAR. This new control would 
be set forth in new section 744.21 of the 
EAR. 

Applications to export, reexport, or 
transfer items controlled pursuant to 
proposed section 744.21 would be 
reviewed on a case-by-case basis to 
determine whether the export, reexport, 
or transfer would make a material 
contribution to the military capabilities 
of the PRC and would result in 
advancing the country’s military 
activities contrary to the national 
security interests of the United States. 
Other end-use controls in part 744 of the 
EAR will continue to apply. In addition, 
BIS proposes to also review license 
applications for items controlled for 
chemical and biological proliferation, 
nuclear nonproliferation and missile 
technology under sections 742.2, 742.3 
and 742.5, respectively, of the EAR, in 
accordance with the licensing policies 
in both paragraph (b) of the particular 
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proliferation section and section 
742.4(b)(7) of the EAR when those items 
are destined to the PRC. 

Items primarily affected by the 
revisions discussed in this section are 
items controlled for anti-terrorism 
reasons under the EAR. The specific 
items that are subject to the military 
end-use license requirement will be set 
forth, by ECCN, including specific 
parameters, in a list in Supplement No. 
2 to Part 744 of the EAR. 

See sections 744.6 (Restrictions on 
certain activities of U.S. persons), 
744.21 (Restrictions on Certain Military 
End-uses in the People’s Republic of 
China (PRC)), and Supplement No. 2 to 
Part 744 (Supplement No. 2 to Part 
744—List of Items Subject to the 
Military End-Use License Requirement 
of Section 744.21) of the EAR. 

Revision of End-User Certificate 
Requirements 

To strengthen implementation of the 
April 2004 end-use visit understanding 
between the Vice Minister of Commerce 
of the PRC and the U.S. Under Secretary 
of Commerce for Industry and Security, 
this rule proposes that the requirement 
for exporters to obtain PRC End-User 
Certificates from the Ministry of 
Commerce of the PRC be expanded to 
apply to all exports of controlled goods 
and technologies over a specific value 
threshold (and not merely to those 
exports controlled for national security 
reasons, as currently set forth in section 
748.10 of the EAR). Specifically, 
exporters would be required to obtain 
an End-User Certificate, issued by the 
PRC Ministry of Commerce, for all items 
that require a license to the PRC for any 
reason and exceed a total value of 
$5,000 per single ECCN entry. 
Consistent with the existing 
Regulations, BIS will continue to 
require End-User Certificates for all 
computer exports to the PRC that 
require license applications, regardless 
of the dollar value of the export. BIS 
anticipates that this expansion of the 
End-Use Certificate requirement will 
facilitate BIS’s ability to conduct end- 
use checks on exports or reexports of 
controlled goods and technologies to the 
PRC, consistent with the existing end- 
use visit understanding with the 
Government of the PRC. Facilitation of 
end-use checks should facilitate 
increased U.S. exports to the PRC. This 
revised requirement would be set forth 
in revised section 748.10 of the EAR. 

To minimize the impact that this 
expanded support documentation 
requirement will have on exporters, this 
rule also proposes to eliminate the 
requirement that exporters submit PRC 
End-User Certificates to BIS as required 

support documentation provided with 
the license application. Instead, this 
rule would require exporters to include 
the serial number of the PRC End-User 
Certificate in an appropriate field of the 
license application, and to retain the 
PRC End-User Certificate in accordance 
with the recordkeeping provisions of the 
EAR. See section 762.3 (Records exempt 
from recordkeeping requirements) of the 
EAR. These changes would be set forth 
in sections 748.9 (Support Documents 
for License Applications), 748.10 
(Import and End-User Certificates), and 
748.12 (Special Provisions for Support 
Documents) of the EAR. 

New Authorization Validated End-User 
(VEU) 

To facilitate legitimate exports to 
civilian end-users, BIS proposes to 
establish a new authorization for 
validated end-users in section 748.15 of 
the EAR. This proposed authorization 
would allow the export, reexport, and 
transfer of eligible items to specified 
end-users in an eligible destination, 
including the PRC. These validated end- 
users would be those who meet a 
number of criteria, including a 
demonstrated record of engaging only in 
civil end-use activities and not 
contributing to the proliferation of 
weapons of mass destruction or 
otherwise engaged in activity contrary 
to U.S. national security or foreign 
policy interests. 

In conjunction with other relevant 
agencies, BIS proposes to evaluate 
prospective validated end-users on the 
basis of a range of specific factors, 
which include the party’s record of 
exclusive engagement in civil end-use 
activities; the party’s compliance with 
U.S. export controls; the party’s 
capability to comply with the 
requirements for VEU; the party’s 
agreement to on-site compliance 
reviews by representatives of the United 
States Government; and the party’s 
relationships with U.S and foreign 
companies. In addition, when 
evaluating the eligibility of an end-user, 
agencies would consider the status of 
export controls in the eligible 
destination and the support and 
adherence to multilateral export control 
regimes of the government of the 
eligible destination. The proposed rule 
states that requests to be listed as a 
validated end-user should be submitted 
in the form of an advisory opinion 
request as set forth in new section 
748.15(a)(2) (Eligible end-users) of the 
EAR. In addition, requests would have 
to include a list of items identified by 
ECCN that would be exported, 
reexported or transferred to an eligible 
end-user. Those items would have to be 

specified to the extent of the applicable 
subparagraph of the ECCN entry. The 
request also should include a 
description of how each item would be 
used by the eligible end-user in an 
eligible destination. Such requests 
would be accepted from exporters, 
reexporters and end-users. A list of 
validated end-users, respective eligible 
items, and eligible destinations would 
appear in proposed Supplement No. 7 to 
Part 748 (Supplement No. 7 to Part 
748—Authorization Validated End-User 
(VEU): List of Validated End-Users, 
Respective Eligible Items and Eligible 
Destinations) of the EAR. 

The proposed rule also provides, as 
set forth in proposed section 748.15(c) 
(Item restrictions), that some items 
would not be eligible for export, 
reexport, or transfer under this 
authorization. Ineligible items are those 
restricted by statute. 

Finally, under new section 748.15, 
exporters, reexporters and end-users 
who use authorization VEU would be 
required to comply with recordkeeping 
and reporting requirements, as 
described in sections 748.15(e) 
(Certification and recordkeeping) and (f) 
(Reporting and auditing requirements) 
of the EAR. As required in proposed 
section 748.15(e), prior to the initial 
export or reexport under authorization 
VEU, exporters or reexporters would be 
required to receive and retain 
certifications from eligible end-users 
that state that they are informed of and 
will abide by all VEU end-use 
restrictions; they have procedures in 
place to ensure compliance with the 
terms and conditions of VEU; they will 
not use items obtained under VEU in 
any of the prohibited activities 
described in part 744 of the EAR; and 
they agree to allow on-site visits by U.S. 
Government officials to verify their 
compliance with the conditions of VEU. 
Validated end-users found to be not in 
compliance with the requirements of 
VEU as set forth in section 748.15 will 
be subject to removal from the list of 
validated end-users and other action, as 
appropriate. 

In addition, as described in proposed 
section 748.15(f)(1), exporters and 
reexporters who use authorization VEU 
would be required to submit annual 
reports to BIS. These reports must 
include specific information regarding 
the export or reexport of eligible items 
to each validated end-user. Exporters, 
reexporters, and end-users who avail 
themselves of VEU also would be 
audited on a routine basis, as described 
in proposed section 748.15(f)(2) 
(Audits). Upon request by BIS, 
exporters, reexporters, and validated 
end-users would be required to allow 
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inspection of records or on-site 
compliance review. For audit purposes, 
this rule would require records and 
information identified in proposed 
section 748.15 to be retained in 
accordance with the recordkeeping 
requirements set forth in part 762 of the 
EAR. 

Although the Export Administration 
Act expired on August 20, 2001, the 
President, through Executive Order 
13222 of August 17, 2001 (3 CFR, 2001 
Comp., p. 783 (2002)), as extended by 
the Notice of August 2, 2005, 70 FR 
45273 (August 5, 2005), has continued 
the Export Administration Regulations 
in effect under the International 
Emergency Economic Powers Act. BIS 
proposes to amend the EAR in this rule 
under the provisions of the EAA as 
continued in effect under IEEPA and 
Executive Order 13222. 

Expansion of Foreign Policy-Based 
Controls 
[The following language will apply at 
the point the rule passes the proposed 
stage: This action is taken after 
consultation with the Secretary of State. 
This rule imposes new export controls 
for foreign policy reasons. As required 
by section 6 of the Export 
Administration Act of 1979, as amended 
(the Act), a report on the imposition of 
these controls was delivered to the 
Congress on [INSERT DATE OF 
DELIVERY TO THE CONGRESS.]]. 
Although the Act expired on August 20, 
2001, Executive Order 1322 of August 
17, 2001, 3 CFR, 2001 Comp., p. 783 
(2002), as extended by the Notice of 
August 2, 2005, 70 FR 45273 (August 5, 
2005), has continued the Export 
Administration Regulations in effect 
under the International Emergency 
Economic Powers Act.] 

Rulemaking Requirements 
1. This proposed rule has been 

determined to be not significant for 
purposes of E.O. 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection of information subject 
to the requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This proposed 
rule contains collections of information 
subject to the requirements of the PRA. 
These collections have been approved 
by OMB under Control Numbers 0694– 
0088 (Multi-Purpose Application), 
which carries a burden hour estimate of 
58 minutes to prepare and submit form 

BIS–748, and 0694–0093, ‘‘Import 
Certificates and End-User Certificates,’’ 
which carries a burden of 15 minutes 
per submission. This proposed rule also 
contains a proposed revision to the 
existing collection under Control 
Number 0694–0088 for recordkeeping, 
reporting and auditing requirements, 
which would be submitted in 
connection with proposed authorization 
Validated End-User and would carry an 
estimated burden of 30 minutes per 
submission. An amendment to the 
existing collection under Control 
Number 0694–0088 will be submitted to 
OMB for approval. Public comment will 
be sought regarding the burden of the 
collection of information associated 
with preparation and submission of 
these proposed requirements. This 
proposed rule is not expected to result 
in a significant increase in license 
applications or other documentation 
submitted to BIS. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden, to David Rostker, 
Office of Management and Budget 
(OMB), and to the Regulatory Policy 
Division, Bureau of Industry and 
Security, Department of Commerce, as 
indicated in the ADDRESSES section of 
this rule. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined under Executive Order 
13132. 

4. The provisions of the 
Administrative Procedure Act (5 U.S.C. 
553) requiring notice of proposed 
rulemaking and the opportunity for 
public participation are inapplicable 
because this regulation involves a 
military or foreign affairs function of the 
United States (5 U.S.C. 553(a)(1)). 
Further, no other law requires that a 
notice of proposed rulemaking and an 
opportunity for public comment be 
given for this rule. Because a notice of 
proposed rulemaking and an 
opportunity for public comment are not 
required to be given for this rule by 5 
U.S.C. 553, or by any other law, the 
analytical requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., are not applicable. However, in 
order to obtain the benefit of a variety 
of viewpoints before publishing any 
final rule, BIS is issuing this proposed 
rule with a request for comments. The 
period for submission of comments will 
close on November 3, 2006. In 
developing a final rule, BIS will 
consider all comments on all aspects of 
this proposed rule that are received 
before the close of the comment period. 
Comments received after the end of the 
comment period will be considered if 

possible, but their consideration cannot 
be assured. BIS will not accept public 
comments accompanied by a request 
that a part or all of the material be 
treated confidentially because of its 
business proprietary nature or for any 
other reason. BIS will return such 
comments and materials to the persons 
submitting the comments and will not 
consider them in the development of the 
final rule. All public comments on this 
proposed rule must be in writing 
(including fax or e-mail) and will be a 
matter of public record, available for 
public inspection and copying at the 
Federal eRulemaking Portal at http:// 
www.regulations.gov and on the BIS 
Freedom of Information Act (FOIA) web 
site at http://www.bis.doc..gov/foia. BIS 
does not maintain a separate public 
inspection facility. If you have technical 
difficulties accessing this web site, 
please call BIS’s Office of 
Administration at (202) 482–0500 for 
assistance. 

List of Subjects 

15 CFR Parts 740 and 748 
Administrative practice and 

procedure, Exports, Foreign trade, 
Reporting and recordkeeping 
requirements. 

15 CFR Part 742 
Exports, Terrorism. 

15 CFR Part 744 
Exports, Foreign trade, Reporting and 

recordkeeping requirements. 
Accordingly, parts 740, 742, 744 and 

748 of the Export Administration 
Regulations (15 CFR parts 730–799) are 
proposed to be amended as follows: 

PART 742—[AMENDED] 

1. The authority citation for 15 CFR 
part 742 continues to read as follows: 

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.; 
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; Sec. 
901–911, Pub. L. 106–387; Sec. 221, Pub. L. 
107–56; Sec 1503, Pub. L. 108–11,117 Stat. 
559; E.O. 12058, 43 FR 20947, 3 CFR, 1978 
Comp., p. 179; E.O. 12851, 58 FR 33181, 3 
CFR, 1993 Comp., p. 608; E.O. 12938, 59 FR 
59099, 3 CFR, 1994 Comp., p. 950; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Presidential Determination 
2003–23 of May 7, 2003, 68 FR 26459, May 
16, 2003; Notice of August 2, 2005, 70 FR 
45273 (August 5, 2005); Notice of October 25, 
2005, 70 FR 62027 (October 27, 2005). 

2. Amend § 742.2 by adding 
paragraph (b)(4) to read as follows: 

§ 742.2 Proliferation of Chemical and 
Biological Weapons. 

* * * * * 
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(b) * * * 
(4) BIS will review license 

applications for items described in 
paragraph (a) of this section in 
accordance with the licensing policies 
described in paragraph (b) of this 
section and the licensing policies in 
both paragraph (b) of this section and 
§ 742.4(b)(7) when those items are 
destined to the People’s Republic of 
China. 
* * * * * 

3. Amend § 742.3 by adding 
paragraph (b)(4) to read as follows: 

§ 742.3 Nuclear nonproliferation. 

* * * * * 
(b) * * * 
(4) BIS will also review license 

applications for items described in 
paragraph (a) of this section in 
accordance with the licensing policies 
described in paragraph (b) of this 
section and the licensing policies in 
both paragraph (b) of this section and 
§ 742.4(b)(7) when those items are 
destined to the People’s Republic of 
China. 
* * * * * 

4. Amend § 742.4 by revising 
paragraph (b)(7) to read as follows: 

§ 742.4 National Security. 

* * * * * 
(b) * * * 
(7) For the People’s Republic of 

China, there is a general policy of 
approval for license applications to 
export, reexport, or transfer items to 
civil end-uses. There is a presumption 
of denial for items that would make a 
material contribution to the military 
capabilities of the People’s Republic of 
China. Thus, all license applications for 
exports, reexports, and transfers to the 
People’s Republic of China will be 
reviewed on a case-by-case basis to 
determine whether the export, reexport, 
or transfer would make a material 
contribution to the military capabilities 
of the People’s Republic of China. In 
addition, license applications may be 
reviewed under missile technology, 
nuclear nonproliferation, or chemical 
and biological weapons review policies, 
to determine if the end-user may be 
involved in proliferation activities. 
* * * * * 

5. Amend § 742.5 by adding 
paragraph (b)(4) to read as follows: 

§ 742.5 Missile Technology. 

* * * * * 
(b) * * * 
(4) BIS will also review license 

applications for items described in 
paragraph (a) of this section in 
accordance with the licensing policies 
described in paragraph (b) of this 

section and the licensing policies in 
both paragraph (b) of this section and 
section 742.4(b)(7) of the EAR when 
those items are destined to the People’s 
Republic of China. 
* * * * * 

PART 744—[AMENDED] 

6. The authority citation for 15 CFR 
part 744 is revised to read as follows: 

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.; 
42 U.S.C. 2139a; Sec. 901–911, Pub. L. 106– 
387; Sec. 221, Pub. L. 107–56; E.O. 12058, 43 
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O. 
12851, 58 FR 33181, 3 CFR, 1993 Comp., p. 
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994 
Comp., p. 950; E.O. 12947, 60 FR 5079, 3 
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR 
58767, 3 CFR, 1996 Comp., p. 228; E.O. 
13099, 63 FR 45167, 3 CFR, 1998 Comp., p. 
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; E.O. 13224, 66 FR 49079, 3 
CFR, 2001 Comp., p. 786; Notice of August 
2, 2005, 70 FR 45273 (August 5, 2005); Notice 
of October 25, 2005, 70 FR 62027 (October 
27, 2005). 

7. Amend § 744.6 by revising 
paragraph (a)(1)(ii) to read as follows: 

§ 744.6 Restrictions on certain activities of 
U.S. persons. 

(a) * * * 
(1) * * * 
(ii) No U.S. person, as defined in 

paragraph (c) of this section, shall, 
without a license from BIS, knowingly 
support an export or reexport, or 
transfer that does not have a license as 
required by this section or by § 744.21. 
Support means any action, including 
financing, transportation, and freight 
forwarding, by which a person 
facilitates an export, reexport, or 
transfer without being the actual 
exporter or reexporter. 
* * * * * 

8. Section 744.21 is added to read as 
follows: 

§ 744.21 Restrictions on Certain Military 
End-uses in the People’s Republic of China 
(PRC). 

(a) General prohibition. In addition to 
the license requirements for items 
specified on the Commerce Control List 
(CCL), you may not export, reexport, or 
transfer any item listed in Supplement 
No. 2 to Part 744 to the PRC without a 
license or under a license exception 
described in paragraph (c) of this 
section if, at the time of the export, 
reexport, or transfer, you know, 
meaning either: 

(1) You have knowledge that the item 
is intended, entirely or in part, for a 
‘‘military end-use,’’ as defined in 
paragraph (f) of this section, in the PRC; 
or 

(2) You have been informed by BIS 
that the item is or may be intended, 
entirely or in part, for a ‘‘military end- 
use’’ in the PRC. 

(b) Additional prohibition on those 
informed by BIS. BIS may inform you 
either individually by specific notice, 
through amendment to the EAR 
published in the Federal Register, or 
through a separate notice published in 
the Federal Register, that a license is 
required for specific exports, reexports, 
or transfers of any item because there is 
an unacceptable risk of use in or 
diversion to military end-use activities 
in the PRC. Specific notice will be given 
only by, or at the direction of, the 
Deputy Assistant Secretary for Export 
Administration. When such notice is 
provided orally, it will be followed by 
written notice within two working days 
signed by the Deputy Assistant 
Secretary for Export Administration or 
the Deputy Assistant Secretary’s 
designee. The absence of BIS 
notification does not excuse the 
exporter from compliance with the 
license requirements of paragraph (a) of 
this section. 

(c) License Exception. The only 
License Exception that may apply to the 
prohibitions described in paragraphs (a) 
and (b) of this section are the provisions 
of License Exception GOV set forth in 
§ 740.11(b)(2)(i) or (ii) of the EAR. 

(d) License application procedure. 
When submitting a license application 
pursuant to this section, you must state 
in the ‘‘additional information’’ section 
of the BIS–748P ‘‘Multipurpose 
Application’’ or its electronic equivalent 
that ‘‘this application is submitted 
because of the license requirement in 
§ 744.21 of the EAR (Restrictions on 
Certain Military End-uses in the 
People’s Republic of China).’’ In 
addition, either in the additional 
information section of the application or 
in an attachment to the application, you 
must include all known information 
concerning the military end-use of the 
item(s). If you submit an attachment 
with your license application, you must 
reference the attachment in the 
additional information section. 

(e) License review standards. (1) 
Applications to export, reexport, or 
transfer items described in paragraph (a) 
of this section will be reviewed on a 
case-by-case basis to determine whether 
the export, reexport, or transfer would 
make a material contribution to the 
military capabilities of the PRC and 
would result in advancing the country’s 
military activities contrary to the 
national security interests of the United 
States. 

(2) Applications may be reviewed 
under missile technology, nuclear 
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nonproliferation, or chemical and 
biological weapons review policies if 
the end-user may be involved in certain 
proliferation activities. 

(3) Applications for items requiring a 
license for other reasons that are 
destined to the PRC for a military end- 
use also will be subject to the review 
policy stated in paragraph (e) of this 
section. 

(f) In this section, ‘‘military end-use’’ 
means: incorporation into, or use for the 
production, design, development, 
maintenance, operation, installation, or 
deployment, repair, overhaul, or 
refurbishing of items: 

(1) Described on the U.S. Munitions 
List (USML) (22 CFR Part 121, 
International Traffic in Arms 
Regulations); 

(2) Described on the International 
Munitions List (IML) (as set out on the 
Wassenaar Arrangement Web site at 
http://www.wassenaar.org); or 

(3) Listed under ECCNs ending in 
‘‘A018’’ on the Commerce Control List 
(CCL) in Supplement No. 1 to Part 774 
of the EAR. 

Note to paragraph (f) of this section: For 
purposes of this section: ‘‘production’’ means 
integration, assembling, inspection, or 
testing; ‘‘development’’ means design, and 
includes testing and building of prototypes; 
‘‘maintenance’’ means performing work to 
bring an item to its original or designed 
capacity and efficiency for its intended 
purpose, and includes testing, measuring, 
adjusting, inspecting, replacing parts, 
restoring, calibrating, overhauling; 
‘‘operation’’ means to cause to function as 
intended; ‘‘installation’’ means to make ready 
for use, and includes connecting, integrating, 
incorporating, loading software, and testing; 
‘‘deployment’’ means placing in battle 
formation or appropriate strategic position. 

9. Supplement No. 2 to Part 744 is 
added to read as follows: 

Supplement No. 2 to Part 744—List of 
Items Subject to the Military End-Use 
License Requirment of § 744.21 

The following items are subject to the 
military end-use license requirement in 
§ 744.21. 

(1) Category 1—Materials, Chemicals, 
Microorganisms, and Toxins 

(i) 1A290 Depleted uranium (any uranium 
containing less than 0.711% of the isotope 
U–235) in shipments of more than 1,000 
kilograms in the form of shielding contained 
in X-ray units, radiographic exposure or 
teletherapy devices, radioactive 
thermoelectric generators, or packaging for 
the transportation of radioactive materials. 

(ii) 1B999 Equipment controlled by 
1B999.e specially designed for the 
production of structural composites, fibers, 
prepregs and preforms controlled in Category 
1, n.e.s. 

(iii) 1C990 Fibrous and filamentary 
materials, not controlled by 1C010 or 1C210, 

for use in ‘‘composite’’ structures and with a 
specific modulus of 3.18 x 106m or greater 
and a specific tensile strength of 7.62 x 104m 
or greater. 

(iv) 1C995 Mixtures not controlled by 
1C350, 1C355 or 1C395 that contain 
chemicals controlled by 1C350 or 1C355 and 
medical, analytical, diagnostic, and food 
testing kits not controlled by 1C350 or 1C395 
that contain chemicals controlled by 
1C350.d, as follows (see List of Items 
Controlled), except 1C995.c ‘‘Medical, 
analytical, diagnostic, and food testing kits.’’ 

(v) 1C996 Hydraulic fluids containing 
synthetic hydrocarbon oils, having all the 
following characteristics (see List of Items 
Controlled). 

(vi) 1D999 Specific software controlled by 
1D999.b for equipment controlled by 1B999.e 
specially designed for the production of 
structural composites, fibers, prepregs and 
preforms controlled in Category 1, n.e.s. 

(vii) 1D993 ‘‘Software’’ specifically 
designed for the ‘‘development’’, 
‘‘production’’, or ‘‘use’’ of equipment or 
materials controlled by 1C210.b, or 1C990. 

(viii) 1E994 ‘‘Technology’’ for the 
‘‘development’’, ‘‘production’’, or ‘‘use’’ of 
fibrous and filamentary materials controlled 
by 1C990. 

(2) Category 2—Materials Processing 

(i) 2A991 Bearings and bearing systems not 
controlled by 2A001. 

(ii) 2B991 Limited to machine tools 
controlled under 2B991 having ‘‘positioning 
accuracies’’, with all compensations 
available, better than 0.010 mm along any 
linear axis; and machine tools having the 
characteristic of one or more contouring 
‘‘tilting spindles’’ controlled by 2B991.d.1.a. 

(iii) 2B992 Non-’’numerically controlled’’ 
machine tools for generating optical quality 
surfaces, and specially designed components 
therefor. 

(iv) 2B993 Limited to gear making and/or 
finishing machinery not controlled by 2B003 
capable of producing gears to a quality level 
of better than AGMA 12. 

(v) 2B996 Dimensional inspection or 
measuring systems or equipment not 
controlled by 2B006. 

(3) Category 3—Electronics Design, 
Development and Production 

(i) 3A292 Oscilloscopes and transient 
recorders other than those controlled by 
3A002.a.5, and specially designed 
components therefor. 

(ii) 3A999 Limited to items controlled by 
3A999.c. 

(iii) 3B991 Equipment not controlled by 
3B001 for the manufacture of electronic 
components and materials, and specially 
designed components and accessories 
therefor. 

(iv) 3B992 Equipment not controlled by 
3B002 for the inspection or testing of 
electronic components and materials, and 
specially designed components and 
accessories therefor. 

(v) 3D991 ‘‘Software’’ specially designed 
for the ‘‘development’’, ‘‘production’’, or 
‘‘use’’ of electronic devices or components 
controlled by 3A991, general purpose 
electronic equipment controlled by 3A992, or 

manufacturing and test equipment controlled 
by 3B991 and 3B992. 

(vi) 3E292 ‘‘Technology’’ according to the 
General Technology Note for the 
‘‘development’, ‘‘production’’, or ‘‘use’’ of 
equipment controlled by 3A292. 

(vii) 3E991 ‘‘Technology’’ for the 
‘‘development’’, ‘‘production’’, or ‘‘use’’ of 
electronic devices or components controlled 
by 3A991, general purpose electronic 
equipment controlled by 3A992, or 
manufacturing and test equipment controlled 
by 3B991 or 3B992. 

(4) Category 4—Computers 

(i) 4A994 Limited to computers not 
controlled by 4A003, with an Adjusted Peak 
Performance (‘‘APP’’) exceeding 0.1 
Weighted TeraFLOPS ( WT). 

(ii) 4D993 ‘‘Program’’ proof and validation 
‘‘software’’, ‘‘software’’ allowing the 
automatic generation of ‘‘source codes’’, and 
operating system ‘‘software’’ not controlled 
by 4D003 that are specially designed for real 
time processing equipment. 

(iii) 4D994 ‘‘Software’’ specially designed 
or modified for the ‘‘development’’, 
‘‘production’’ or ‘‘use’’ of equipment 
controlled by 4A101, 4A994 with an 
Adjusted Peak Performance (‘‘APP’’) 
exceeding 0.1 Weighted TeraFLOPS (WT), 
4B994 and materials controlled by 4C994. 

(iv) 4E992 ‘‘Technology’’ for the 
‘‘development’’, ‘‘production’’, or ‘‘use’’ of 
equipment controlled by 4A994, as described 
in this Supplement No. 2 to Part 744, and 
4B994, materials controlled by 4C994, or 
‘‘software’’ controlled by 4D993 or 4D994. 

(5) Category 5—(Part 1) Telecommunications 

(i) 5A991 Limited to items controlled by 
5A991.a., 5A991.b.5., 5A991.b.7. and 
5A991.f. 

(ii) 5B991 Telecommunications test 
equipment, n.e.s. 

(iii) 5C991 Preforms of glass or of any other 
material optimized for the manufacture of 
optical fibers controlled by 5A991. 

(iv) 5D991 ‘‘Software’’ specially designed 
or modified for the ‘‘development’’, 
‘‘production’’, or ‘‘use’’ of equipment 
controlled by 5A991 and 5B991. 

(v) 5E991 ‘‘Technology’’ for the 
‘‘development’’, ‘‘production’’ or ‘‘use’’ of 
equipment controlled by 5A991 or 5B991, or 
‘‘software’’ controlled by 5D991, and other 
‘‘technologies’’ as follows (see List of Items 
Controlled). 

(6) Category 5—(Part 2) Information Security 

(i) 5A992 Equipment not controlled by 
5A002, except mass market encryption 
commodities and software described in 
§§ 742.15(b)(1)(i) and 742.15(b)(2); certain 
‘‘short-range wireless’’ commodities and 
software described in § 742.15(b)(3)(ii); and 
commodities and software with limited 
cryptographic functionally described in 
§ 742.15(b)(3)(iii). 

(ii) 5D992 ‘‘Information Security’’ 
‘‘software’’ not controlled by 5D002, except 
mass market encryption commodities and 
software described in §§ 742.15(b)(1)(i) and 
742.15(b)(2); certain ‘‘short-range wireless’’ 
commodities and software described in 
§ 742.15(b)(3)(ii); and commodities and 
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software with limited cryptographic 
functionality described in § 742.15(b)(3)(iii). 

(iii) 5E992 ‘‘Information Security’’ 
‘‘technology’’, not controlled by 5E002. 

(7) Category 6—Sensors and Lasers 

(i) 6A995 ‘‘Lasers’’, not controlled by 
6A005 or 6A205. 

(ii) 6C992 Optical sensing fibers not 
controlled by 6A002.d.3 which are modified 
structurally to have a ‘‘beat length’’ of less 
than 500 mm (high birefringence) or optical 
sensor materials not described in 6C002.b 
and having a zinc content of equal to or more 
than 6% by mole fraction. 

(8) Category 7—Navigation and Avionics 

(i) 7A994 Other navigation direction 
finding equipment, airborne communication 
equipment, all aircraft inertial navigation 
systems not controlled under 7A003 or 
7A103, and other avionic equipment, 
including parts and components, n.e.s. 

(ii) 7B994 Other equipment for the test, 
inspection, or ‘‘production’’ of navigation 
and avionics equipment. 

(iii) 7D994 ‘‘Software’’, n.e.s., for the 
‘‘development’’, ‘‘production’’, or ‘‘use’’ of 
navigation, airborne communication and 
other avionics. 

(iv) 7E994 ‘‘Technology’’, n.e.s., for the 
‘‘development’’, ‘‘production’’, or ‘‘use’’ of 
navigation, airborne communication, and 
other avionics equipment. 

(9) Category 8—Marine 

(i) 8A992 Underwater systems or 
equipment, not controlled by 8A002, and 
specially designed parts therefor. 

(ii) 8D992 ‘‘Software’’ specially designed or 
modified for the ‘‘development’’, 
‘‘production’’ or ‘‘use’’ of equipment 
controlled by 8A992. 

(iii) 8E992 ‘‘Technology’’ for the 
‘‘development’’, ‘‘production’’ or ‘‘use’’ of 
equipment controlled by 8A992. 

(10) Category 9—Propulsion Systems, Space 
Vehicles and Related Equipment 

(i) 9A991 ‘‘Aircraft’’, n.e.s., and gas turbine 
engines not controlled by 9A001 or 9A101 
and parts and components, n.e.s. 

(ii) 9B990 Vibration test equipment and 
specially designed parts and components, 
n.e.s. 

(iii) 9D990 ‘‘Software’’, n.e.s., for the 
‘‘development’’ or ‘‘production’’ of 
equipment controlled by 9A990 or 9B990. 

(iv) 9D991 ‘‘Software’’, for the 
‘‘development’’ or ‘‘production’’ of 
equipment controlled by 9A991 or 9B991. 

(v) 9E990 ‘‘Technology’’, n.e.s., for the 
‘‘development’’ or ‘‘production’’ or ‘‘use’’ of 
equipment controlled by 9A990 or 9B990. 

(vi) 9E991 ‘‘Technology’’, for the 
‘‘development’’, ‘‘production’’ or ‘‘use’’ of 
equipment controlled by 9A991 or 9B991. 

PART 748—[AMENDED] 

10. The authority citation for 15 CFR 
part 748 continues to read as follows: 

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767, 
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66 
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice 

of August 2, 2005, 70 FR 45273 (August 5, 
2005). 

11. Section 748.9 is amended: 
a. By revising paragraph (b)(1) 

introductory text; 
b. By revising paragraph (b)(2) 

introductory text before the list of 
countries; 

c. By revising paragraphs (b)(2)(i) and 
(b)(2)(ii); and 

d. By revising paragraph (c)(1). 
The revisions read as follows: 

§ 748.9 Support Documents for License 
Applications. 

* * * * * 
(b) * * * 
(1) Does your transaction involve 

items controlled for national security 
reasons? 

Does your transaction involve items 
destined for the People’s Republic of 
China (PRC)? 
* * * * * 

(2) Does your transaction involve 
items controlled for national security 
reasons destined for one of the 
following countries? (This applies only 
to those overseas destinations 
specifically listed.) If your item is 
destined for the PRC, does your 
transaction involve items that require a 
license to the PRC for any reason? 
* * * * * 

(i) If yes, your transaction may require 
an Import or End-User Certificate. If 
your transaction involves items destined 
for the PRC that are controlled to the 
PRC for any reason, your transaction 
may require a PRC End-User Certificate. 
Note that if the destination is the PRC, 
a Statement of Ultimate Consignee and 
Purchaser may be substituted for a PRC 
End-User Certificate when the item to be 
exported (i.e., replacement parts and 
sub-assemblies) is for servicing 
previously exported items and is valued 
at $75,000 or less. 

(ii) If no, your transaction may require 
a Statement by Ultimate Consignee and 
Purchaser. Read the remainder of this 
section, then proceed to § 748.11 of the 
EAR. 

(c) License Applications Requiring 
Support Documents. * * * 

(1) License applications supported by 
an Import or End-User Certificate. You 
may submit your license application 
upon receipt of a facsimile or other 
legible copy of the Import or End-User 
Certificate, provided that no shipment is 
made against any license issued based 
upon the Import or End-User Certificate 
prior to receipt and retention of the 
original statement by the applicant. 
* * * * * 

12. Section 748.10 is amended: 
a. By revising the fourth sentence in 

paragraph (a); 

b. By redesignating paragraph (b)(4) as 
paragraph (b)(5) and by adding a new 
paragraph (b)(4) and revising newly 
designated paragraph (b)(5); 

c. By revising paragraph (c)(1); 
d. By revising paragraph (c) (3) 

introductory text; and 
e. By revising paragraph (g). 
The additions and revisions read as 

follows: 

§ 748.10 Import and End-User Certificates. 
(a) Scope. * * * This section 

describes exceptions and relationships 
true for both Import and End-User 
Certificates, and applies only to 
transactions involving national security 
controlled items destined for one of the 
countries identified in § 748.9(b)(2) of 
this part, or, in the case of the PRC, for 
all items that require a license to the 
PRC for any reason. 

(b) * * * 
(4) Your transaction involves an 

export to the People’s Republic of China 
(PRC) of commodities and software 
classified in a single entry on the CCL, 
the total value of which exceeds $5,000. 
Note that this $5,000 threshold does not 
apply to exports to the PRC of 
computers, which are subject to the 
provisions of § 748.10(b)(3). 

(i) Your license application may list 
several separate CCL entries. If the total 
value of entries that require a license to 
the PRC for any reason on the CCL on 
a license application exceeds $5,000, 
then a PRC End-User Certificate 
covering all controlled items on your 
license application must be obtained; 

(ii) You may be specifically requested 
by BIS to obtain an End-User Certificate 
for a transaction valued under $5,000 or 
for a transaction that requires a license 
to the PRC for reasons in the EAR other 
than those listed on the CCL. 

(5) Your transaction involves a 
destination other than the PRC and your 
license application involves the export 
of commodities and software classified 
in a single entry on the CCL, the total 
value of which exceeds $5,000. 

(i) Your license application may list 
several separate CCL entries. If any 
entry controlled for national security 
reasons exceeds $5,000, then an Import 
Certificate must be obtained covering all 
items controlled for national security 
reasons on your license application; 

(ii) If your license application 
involves a lesser transaction that is part 
of a larger order for items controlled for 
national security reasons in a single 
ECCN exceeding $5,000, an Import 
Certificate must be obtained. 

(iii) You may be specifically requested 
by BIS to obtain an Import Certificate for 
a transaction valued under $5,000. 

(c) How to obtain an Import or End- 
User Certificate. (1) Applicants must 
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request that the importer (e.g., ultimate 
consignee or purchaser) obtain the 
Import or End-User Certificate, and that 
it be issued covering only those items 
that are controlled for national security 
reasons. Note that in the case of the 
PRC, applicants must request that the 
importer obtain an End-User Certificate 
for all items on a license application 
that are controlled to the PRC for any 
reason on the CCL. Importers should not 
be requested, except in the case of the 
PRC, to obtain an Import or End-User 
Certificate for items that are controlled 
for reasons other than national security. 
Applicants must obtain original Import 
or End-User Certificates from importers. 
* * * * * 

(3) If your transaction requires the 
support of a PRC End-User Certificate, 

you must ensure that the following 
information is included on the PRC 
End-User Certificate signed by an 
official of the Department of Scientific 
and Technological Development and 
Trade in Technology of the PRC 
Ministry of Commerce (MOFCOM), with 
MOFCOM’s seal affixed to it: 
* * * * * 

(g) Submission of Import and End- 
User Certificates. Certificates must be 
retained on file by the applicant in 
accordance with the recordkeeping 
provisions of part 762 of the EAR, and 
should not be submitted with the 
license application. For more 
information on what Import and End- 
user Certificate information must be 
included in license applications, refer to 
§ 748.9(c) of the EAR. In addition, as set 

forth in § 748.12(e), to assist in license 
reviews, BIS will require applicants, on 
a random basis, to submit specific 
original Import and End-user 
Certificates. 
* * * * * 

§ 748.12 [Amended] 

13. Section 748.12 is amended by 
removing and reserving paragraph (a). 

14. Supplement No. 4 to Part 748, is 
amended by revising the entry for 
‘‘China, People’s Republic of’’, to read 
as follows: 

Supplement No. 4 to Part 748— 
Authorities Administering Import 
Certificate/Delivery Verification (IC/DV) 
and End-Use Certificate Systems in 
Foreign Countries 

Country IC/DV authorities System administered 

* * * * * * * 
China, People’s Republic of ............................. Export Control Division I Department of S&T 

No. 2 Dong Chang An Street Beijing Phone: 
8610–6519–7366 Fax: 8610–6519–7926.

PRC End-User Certificate. 

* * * * * * * 

15. Section 748.15 is added to read as 
follows: 

§ 748.15 Authorization Validated End-User 
(VEU). 

Authorization Validated End-User 
(VEU) permits the export, reexport, and 
transfer to validated end-users of any 
eligible items that will be used in an 
eligible destination. Validated end-users 
are those who have been approved in 
advance pursuant to the requirements of 
this section. To be eligible for 
authorization VEU, exporters, 
reexporters, and potential validated 
end-users must adhere to the conditions 
and restrictions set forth in paragraphs 
(a) through (f) of this section. 

(a) Eligible end-users. The only end- 
users to whom eligible items may be 
exported, reexported, or transferred 
under VEU are those validated end- 
users identified in Supplement No. 7 to 
Part 748. 

(1) In evaluating an end-user for 
eligibility under this authorization, BIS, 
in consultation with the Departments of 
State, Energy, and Defense and other 
agencies, as appropriate, will consider a 
range of information, including such 
factors as: The party’s record of 
exclusive engagement in civil end-use 
activities; the party’s compliance with 
U.S. export controls; the party’s 
capability to comply with the 
requirements of authorization VEU; the 
party’s agreement to on-site compliance 

reviews by representatives of the United 
States Government; and the party’s 
relationships with U.S and foreign 
companies. In addition, when 
evaluating the eligibility of an end-user, 
agencies will consider the status of 
export controls and the support and 
adherence to multilateral export control 
regimes of the government of the 
eligible destination. 

(2) Requests for authorization must be 
submitted in the form of an advisory 
opinion request, as described in 
§ 748.3(c), and should include a list of 
items, identified by Export Control 
Classification Number (ECCN), that 
exporters or reexporters intend to 
export, reexport or transfer to an eligible 
end-user. In addition to the information 
described in § 748.3, the items 
identified by ECCN should be specified 
to the extent of the applicable 
subparagraph of the ECCN entry. The 
request also should include a 
description of how each item would be 
used by the eligible end-user in an 
eligible destination. Requests for 
authorization will be accepted from 
exporters, reexporters and end-users. 
Submit the request to: 

The Office of Exporter Services, Bureau 
of Industry and Security, U.S. 
Department of Commerce, 14th Street 
and Pennsylvania Avenue, NW., 
Room 2075, Washington, DC 20230; 
or to 

The Office of Exporter Services, Bureau 
of Industry and Security, U.S. 
Department of Commerce, P.O. Box 
273, Washington, DC 20044. 
Mark the package sent to either 

address ‘‘Request for Authorization 
Validated End-User’’. 

(3) Exports, reexports, or transfers 
made under authorization VEU may 
only be made to an end-user listed in 
Supplement No. 7 to Part 748 if the 
items will be consigned to and for use 
by the validated end-user. 

(b) Eligible destinations. 
Authorization VEU may be used for the 
following destinations: 

(1) The People’s Republic of China. 
(2) [Reserved]. 
(c) Item restrictions. (1) Items 

controlled under the EAR for missile 
technology (MT) and crime control (CC) 
reasons may not be exported or 
reexported under this authorization. 

(d) End-use restrictions. Items 
obtained under authorization VEU may 
not be used for any activities described 
in part 744. Eligible end-users who 
obtain items under VEU may only: 

(1) Use such items at the end-user’s 
own facility located in an eligible 
destination or at a facility located in an 
eligible destination over which the end- 
user demonstrates effective control; 

(2) Consume such items during use; or 
(3) Transfer or reexport such items 

only as authorized by BIS. 
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1 The comment must be accompanied by an 
explicit request for confidential treatment, 
including the factual and legal basis for the request, 
and must identify the specific portions of the 
comment to be withheld from the public record. 
The request will be granted or denied by the 
Commission’s General Counsel, consistent with 
applicable law and the public interest. See 
Commission Rule 4.9(c), 16 CFR 4.9(c). 

(e) Certification and recordkeeping. 
Prior to the initial export or reexport 
under authorization VEU, exporters or 
reexporters must receive and retain end- 
use certifications from eligible end-users 
stating that: 

(1) They are informed of and will 
abide by all authorization VEU end-use 
restrictions; 

(2) They have procedures in place to 
ensure compliance with authorization 
VEU destination and end-use 
restrictions; 

(3) They will not use items obtained 
under authorization VEU in any of the 
prohibited activities described in part 
744 of the EAR; and 

(4) They agree to allow on-site visits 
by U.S. Government officials to verify 
the end-users’ compliance with the 
conditions of authorization VEU. 

Note to paragraph (e) of this section: These 
certifications must be retained by exporters 
or reexporters in accordance with the 
recordkeeping requirements set forth in part 
762 of the EAR. 

(f) Reporting and auditing 
requirements—(1)(i) Reports. Exporters 
and reexporters who use authorization 
VEU are required to submit annual 
reports to BIS. These reports must 
include, for each validated end-user to 
whom the exporter or reexporter 
exported or reexported eligible items: 

(A) The name and address of any 
validated end-users to whom the 
exporters or reexporters exported or 
reexported eligible items; 

(B) The eligible destination to which 
the items were exported or reexported; 

(C) The quantity of such items; 
(D) The value of such items; and 
(E) The ECCN(s) of such items. 
(ii) Reports are due by February 15 of 

each year, and must cover the period of 
January 1 through December 31 of the 
prior year. Packages containing such 
reports should be marked 
‘‘Authorization Validated End-User 
Reports.’’ Reports should be sent to: 
Office of Export Enforcement, Bureau of 
Industry and Security, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Room H– 
4520, Washington, DC 20230. 

(2) Audits. Users of authorization VEU 
will be audited on a routine basis. Upon 
request by BIS, exporters, reexporters, 
and validated end-users must allow 
inspection of records or on-site 
compliance reviews. For audit purposes, 
records, including information 
identified in paragraphs (e), (f)(1) and 
the note to paragraph (c) of this section, 
should be retained in accordance with 
the recordkeeping requirements set forth 
in part 762 of the EAR. 

12. Supplement No. 7 to Part 748 is 
added to read as follows: 

Supplement No. 7 to Part 748— 
Authorization Validated End-User 
(VEU): List of Validated End-Users, 
Respective Eligible Items and Eligible 
Destinations 

Validated End-Users, Respective Eligible 
Items and Eligible Destinations for Exports 
and Reexports Under Authorization VEU: 

Certified End-User 
Eligible Items 
Eligible Destination 

Dated: June 29, 2006. 

Matthew S. Borman, 
Deputy Assistant Secretary for Export 
Administration. 
[FR Doc. E6–10504 Filed 7–5–06; 8:45 am] 

BILLING CODE 3510–33–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Parts 764 and 766 

[Docket No. 060511128–6128–01] 

RIN 0694–AD63 

Antiboycott Penalty Guidance 

AGENCY: Bureau of Industry and 
Security, Commerce. 

ACTION: Proposed rule; correction. 

SUMMARY: This notice corrects a 
transposition error in the Regulatory 
Identification Number (RIN) in the 
preamble to a proposed rule that the 
Bureau of Industry and Security 
published on June 30, 2006 (71 FR 
37571). The correct RIN is 0694–AD63. 
The RIN was incorrectly listed as 0694– 
AD36. In addition this notice corrects 
that same transposition error that 
appeared in the final sentence of the 
ADDRESSES paragraph of the preamble of 
that propose rule. As corrected, the final 
sentence of the ADDRESSES paragraph 
reads: 

ADDRESSES: * * * Please refer to RIN 
0694–AD63 in all comments. 

FOR FURTHER INFORMATION CONTACT: 
Edward O. Weant III, Acting Director, 
Office of Antiboycott Compliance, 
Bureau of Industry and Security, United 
States Department of Commerce, at 
(202) 482–2381. 

Dated: June 30, 2006. 

Eileen Albanese, 
Director, Office of Export Services. 
[FR Doc. E6–10560 Filed 7–5–06; 8:45 am] 

BILLING CODE 3510–33–P 

FEDERAL TRADE COMMISSION 

16 CFR Part 311 

Test Procedures and Labeling 
Standards for Recycled Oil 

AGENCY: Federal Trade Commission. 
ACTION: Request for public comments. 

SUMMARY: The Federal Trade 
Commission (‘‘FTC’’ or ‘‘Commission’’) 
requests public comment on the overall 
costs, benefits, and regulatory and 
economic impact of its rule specifying 
Test Procedures and Labeling Standards 
for Recycled Oil (‘‘Recycled Oil Rule’’ or 
‘‘Rule’’), as part of the Commission’s 
systematic review of all current FTC 
rules and guides. 
DATES: Written comments will be 
accepted until September 5, 2006. 
ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to ‘‘16 CFR Part 
311 Comment—Recycled Oil Rule, 
Matter No. R511036’’ to facilitate the 
organization of comments. A comment 
filed in paper form should include this 
reference both in the text and on the 
envelope, and should be mailed or 
delivered to the Office of the Secretary, 
Federal Trade Commission, Room H– 
135 (Annex P), 600 Pennsylvania 
Avenue, NW., Washington, DC 20580. 
Comments containing confidential 
material, however, must be filed in 
paper form, must be clearly labeled 
‘‘Confidential,’’ and must comply with 
Commission Rule 4.9(c).1 The FTC is 
requesting that any comment filed in 
paper form be sent by courier or 
overnight service, if possible, because 
postal mail in the Washington area and 
at the Commission is subject to delay 
due to heightened security precautions. 
Comments filed in electronic form 
should be submitted by clicking on the 
following: https:// 
secure.commentworks.com/ftc- 
recycledoil and following the 
instructions on the web-based form. 

The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. The Commission will 
consider all timely and responsive 
public comments that it receives, 
whether filed in paper or electronic 
form. Comments received will be 
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DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Parts 740, 742, 744 and 748 

[Docket No. 06022180–6266–02] 

RIN 0694–AD75 

Revisions and Clarification of Export 
and Reexport Controls for the People’s 
Republic of China (PRC); New 
Authorization Validated End-User 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Proposed rulemaking; extension 
of comment period. 

SUMMARY: This notice extends the 
comment period on a July 6, 2006 
proposed rule in which the Bureau of 
Industry and Security (BIS) proposed 
amending the Export Administration 
Regulations (EAR) to revise and clarify 
the United States’ policy for exports and 
reexports of dual-use items to the 
People’s Republic of China (PRC). 
DATES: All comments on the proposed 
rule must be received by no later than 
December 4, 2006. 
ADDRESSES: Written comments on this 
rule may be sent to the Federal 
eRulemaking Portal: http:// 
www.regulations.gov, or by e-mail to 
publiccomments@bis.doc.gov. Include 
RIN 0694–AD75 in the subject line of 
the message. Comments may be 
submitted by mail or hand delivery to 
Sheila Quarterman, Office of Exporter 
Services, Regulatory Policy Division, 
Bureau of Industry and Security, 
Department of Commerce, 14th St. & 
Pennsylvania Avenue, NW., Room 2705, 
Washington, DC 20230, ATTN: RIN 
0694–AD75; or by fax to (202) 482– 
3355. 

FOR FURTHER INFORMATION CONTACT: For 
further information regarding this notice 
or the proposed rule, contact Sheila 
Quarterman, Office of Exporter Services, 
Regulatory Policy Division, by 
telephone at (202) 482–2440 or by fax at 
(202) 482–3355. 
SUPPLEMENTARY INFORMATION: On July 6, 
2006, the Bureau of Industry and 
Security (BIS) published a proposed 
rule in the Federal Register (71 FR 
38313) that proposed amending the 
Export Administration Regulations 
(EAR) to revise and clarify the United 
States’ policy for exports and reexports 
of dual-use items to the People’s 
Republic of China (PRC). Specifically, 
the proposed rule states that it is the 
policy of the United States Government 
to prevent exports that would make a 
material contribution to the military 

capability of the PRC, while facilitating 
U.S. exports to legitimate civil end-users 
in the PRC. Consistent with this policy, 
BIS proposed to amend the EAR by 
revising and clarifying United States 
licensing requirements and licensing 
policy on exports and reexports of goods 
and technology to the PRC. The main 
amendments in the proposed rule 
include restrictions on certain exports 
and reexports for military end-uses in 
the PRC; a change in scope of end-user 
certificate requirement for the PRC; and 
a new Authorization Validated End- 
User (VEU). 

The proposed rule indicated that the 
deadline for public comments closes on 
November 3, 2006. BIS is now extending 
the comment period until December 4, 
2006, to allow the public more time to 
submit comments in light of discussions 
heard during the public meetings. 

Dated: October 13, 2006. 
Eileen Albanese, 
Director, Office of Exporter Services. 
[FR Doc. E6–17429 Filed 10–18–06; 8:45 am] 
BILLING CODE 3510–33–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[REG–127819–06] 

RIN 1545–BF79 

TIPRA Amendments to Section 199 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations and notice of public hearing. 

SUMMARY: In the Rules and Regulations 
section of this issue of the Federal 
Register, the IRS is issuing temporary 
regulations concerning the application 
of section 199 of the Internal Revenue 
Code, which provides a deduction for 
income attributable to domestic 
production activities. The text of those 
regulations also serves as the text of 
these proposed regulations. This 
document also provides notice of a 
public hearing on these proposed 
regulations. 

DATES: Written or electronic comments 
must be received by January 17, 2007. 
Outlines of topics to be discussed at the 
public hearing scheduled for February 
5, 2007, must be received by January 16, 
2007. 
ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG–127819–06), room 
5203, Internal Revenue Service, PO Box 

7604, Ben Franklin Station, Washington, 
DC 20044. Submissions may be hand 
delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to CC:PA:LPD:PR (REG–127819–06), 
Internal Revenue Service, Crystal Mall 4 
Building, 1901 S. Bell St., Arlington, 
VA, or sent electronically, via the IRS 
Internet site at http://www.irs.gov/regs 
or via the Federal eRulemaking Portal at 
http://www.regulations.gov (IRS–REG– 
127819–06). The public hearing will be 
held in the auditorium of the New 
Carrollton Federal Building, 5000 Ellin 
Rd., Lanham, Maryland 20706. 
FOR FURTHER INFORMATION CONTACT: 
Concerning the regulations, Paul 
Handleman or Lauren Ross Taylor, (202) 
622–3040; concerning submission of 
comments, the hearing, and/or to be 
placed on the building access list to 
attend the hearing, Kelly D. Banks, (202) 
622–7180 (not toll-free numbers). 
SUPPLEMENTARY INFORMATION: 

Background 
Temporary regulations in the Rules 

and Regulations section of this issue of 
the Federal Register amend the Income 
Tax Regulations (26 CFR part 1) relating 
to section 199. The temporary 
regulations provide guidance 
concerning the amendments made by 
the Tax Increase Prevention and 
Reconciliation Act of 2005 to section 
199 of the Internal Revenue Code. The 
text of those regulations also serves as 
the text of these proposed regulations. 
The preamble to the temporary 
regulations explains the amendments. 

Special Analyses 
It has been determined that this notice 

of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations, and because the 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, this notice of proposed 
rulemaking will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment 
on their impact on small business. 

Comments and Public Hearing 
Before these proposed regulations are 

adopted as final regulations, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) or electronic comments 
that are submitted timely to the IRS. 
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Pas i t k? rrr Acc u racy 
As rioted abwe, before a realistic assesslrieiii of the positiortirig accuracies of rnacliine tools 
nsanufacturerf in Taiwan, or elsewhere in the world, can be assessed, 2 soiuid understanding of 
die relationship of cpioted accurxies. nseasured by $iff<renl stanclardsl should bc reatized {Refer 
to Appencfir; ,4>, Withoiit this, :he accuracy o I  a niachine tool often remdjns a relatively 
subjective sta!enienr. 
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Ctassificstlasrs nf Cadence products 





I f  Chinese co! leges and universities shordd conc$ude 1h.t a sigilificant niisrher of their 
graduates would not  be able to use EDA sof rwa .~  from Cadence 3rr the full scope of their. 
employment, they might prefer to use FDA software from r~tfier either indigenous 691 

from third countrKes. Such a reluctance to use X:IM software frum Cadence arid clsher U S .  
cornpanics cvuld have a dmmai-ic impact ofs sales to legitimate end-users in China, jf the "'hest 
a r ~ d  br.ightest" integrated circuit engineers in China learn their trade using EDA softwise frm~1 
Iiidigcnrrsous or third country sources. 
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AM7 woiilcf also I;ke to eniphasize that wlzen drafting the final version of the regulrtttlionsl we belitwe that it 
would. I:te extrmiely importiant to provide for "gmndf~therirrg'' of  opeti ~ unshipped orders or contracts, Capitai 
goods, particulariy machine tools, have long Ieud times arid build cycks, extending o?it n m r y  mo~itfis, even as 
lmg 3.3 more than a year (especially when engineering is in-vulved). %'he regulatiorrs rmtst take into 
sonsideration these charuoteristics of' our industry md cori~ain a d e f t ~ a i  provision that wuuld authorize the 
coiriptetion of any such srders based on binding cantmcts ai the time tlz3.t the f ind mFe is published. 

Withiri ihis saizie c.rrrn:cxt, companies slrorrid. be allowed to continue io satisfy all customary warranty cjbligrttions 
for spare paris, service, and nmaintena~~ce, as well as welI as non-warranty obligations for michines that are 
already installed. RMT would like to remirrd yvri that the uscfirl lives of machine tools nsually extend out past 
ten ycrtrs, and cusiorrrcrs expect that the rrraxiui'acturar will supply critical spare paris arid maintenance for the 
live of ihe rriucfrirre. Zr~dei.d, niany contracts have clarises stating jrrst that. Not to oies such senrice wodd put 
l-:.S. corrrpanics at a signifkant disadvaulagc: in die CLtioese markec. 

Uri the policy le\&, what A M T  Bnds triwbling about. the new reguiations 3s that they indicate that the United 
States Governrrmr intends to send a strong signal to the Glilnese that tliere wilI be new exporr corrtrd 
restrictinns on China trade. Since expoi?. control coopatinn with ike Chincse Government. has been steadily 
improvi:rg over the past few years, it wilI be difficult f ir  the Clzinese to understand what prsvoked this ncrv 
round of restrictions. XS i s  particulxly unhrlurraie to the U.S. high techrroIogy industrial sector, becanse it 
con-tes ar a dme when the Cliimse already perceive the United States to be the most restrictive and least reliable 
tr3.diiag p.mier among alZ tire rrra-jor iradmtrjal courttries as rt c?onsequeace o f  the application o f  &he U.S. export 
control r~:strictioixs already in place arid the nrannea in which they have been applied by tile U.S. Government. 



Other n.alioxis have lost market share io China as well. But Japan has seen a market s1za-e gain of35 percent, 
’Taiwan 13.5 perceat, m d  Souih Korea a wlnolping ’1 24.4 percent, 

Ohvii?usly, export controls are rrot the sok factor in U,S. market share losses. But one corrId nor argue that the 
U.S. Gavenrrrent’s reymtat.ion for being the slowest in appravirrg license applications arid the nmst rigorous in 
its apptrcarian of export corrtrols xo CRixia is a negligible 5acto.fr. in the nrigzatian of Chinese rr:anufacii~rers from 
U.3“ vendors to those witw Lrave a reputxtion fix less stringent npplicatiun ~f the Wassenrir guidelines regarding 
technology transfer. ‘Taiwan arid Smith Korea have haxdly distinguished the~nselvcs as taugh enforcers of the 
rules on  tech&~gt; transfer. Japas? mi the other hand, does foltow esseniiaIly the same glidelines ks those 
in-tposed hy the UriiteQ States, but export license appiicntions Iixm Jztpari, while they are Sike3y to be rigorously 

factory n-ranagcrs o n  a sight deadline for contract fulfXn~ent or in urgent need of producticsn increases. 
Y l  i icwed, are less likely so he denied o x  delayed, which can be a crucial factor in. tbt: purclxasixig decisions of 

http://5acto.fr


Witlat can one conclude from this survey afthe data? AMS caixteixds &at it mikes little sense to include 
rrracfiine tools within the 47 catcgories o f  items that would be specifically designated for additiorial controls 
withiin the proposed “‘Chim hMitary C:ac‘lz-All” regulations;. 

Justlficstiun: This recornnnendation is based upon a significant. review ofthe cajrability of China to either 
obtain or prad;ice eq,uiprneiit with positioning accuracies of marlsine cools that M I  between thc existing 2B00 i 
arid :he proposed (2)jii) in PJN OSjWAP,,’75. “h3s racoimner~datinn is also based oil tlac fact that even if the 
regulation were eizacted, it would laave 1x0 effect on China‘s ability to snake or ptrrchase machines crf the 
acrr:uracies desired fnr n-ditwy elid use ’ireisxg considered for conhol. The resulLs, -therefore, vut:culd only affect 
U.S. Pifachine T{rsol e:<pnrt business that in 200.5 reprewntcd only 3.8 percent rtrf CNC iuscririg, rriilllag, and. 
grinding equipnierrt inspons tc3 China by all nations. 



T h a ~  being said, lroweaw, &e Errited States machine torA i~~diistry has lost 38.8 percent of nisrket share in Chiria 
o ~ e r  the past decade, 'T'hat loss has occurred during a period irr which (:'%tins has become the largest machiiie 
tool rriarket in the wosld. Other nations have lost markel share 113 China as svell, but Japan has seen a maxket 
:&m gairi of 35 percent, Taiwan l.3.4 perccent, and Sough Korea 124.4 percent. Tn fact., as previously noted, tile 
U.S. share of Clnirrese i~riports of CNG rnillhg, turning, and g-jndirrg msachiure tools vsas naiIy 3.8 percent in 2005. 
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v- r,,ven though this n3ay be understood, Biere still remains the fact that China has a growing nuniber of equipinerit 
suppliers aEeriixg products with actci:rmcies bet-ter than 0.01 0 ~m:i irr Chitra. To illl istrate this hct ,  a series of 
tables are provided irzdicsting the positiniiing accuracy uf stme products irr China. 

The i h t  set of  tables shmvs Chinese con-rpanics that have advertised infomation, tzcrt. oaly on the position 
accurai:ics oftheir nzaclzines, hut on the stmdard used to obtain the accuracy' &ta. The second set of tables 
indicates stated accuwcies of equipment, Iiowevea, tlrere is no indicatiuri of the standard iised in miking tlzc 
accrrr-acy clainx. 

Nokc :I :: Only Im& 3nachine mudel i s  listed for e8ch nzentioned ctmipany. Eves1 ih1rrugh other n:odels crr products 
manufactured by the conzpany meet sirrriiav accuracy clainzs, it is believed to be triore sig~~iiicant to uiiderscanit 
which, and die rrtririber of, cnmpanies thar have the c~ipabijity to manufacture accurate machine rsul prodticts. 

Mote 3: Stated positioning accuracies are iri m n ~ .  
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'tV'hat may he of equal impu~-~i~ice i:; the iniprsved ac,curicy o f  products produced In 'T'aisvan r'nat are availabk to 
the C.!hina nza.rket, and in some cases manufactured in China. 'The Taiwan Association of Machinery Industry 
('TApinl> r e p o ~ i ~  that they have a membership of more than 2,375 ma chi^^ tool and component manu.%c.turers. 
Lhfortunately the nunzber of manufiiciurers c,:asd%d as metal-cutking micbinery rriariufacturers is not reporkxi. 

PosOti@rn Accuracy 
A s  rioted ahow, hefore a realistic assessment of the positioning accuracies of machine tools nz;mufiictured in 
'Taiwao., or elsevihac in the war& can he assessed? a sound undexskndilxg of the relationship nf quoted 
iicctracics, nzeasurcd by different standas&, should be reali.zed (Refer to Appendix A j. lil'rthotit this, the 
accuracy rrf a niaclnine tool often remains a relatively subjective statement. 
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Germany 

- $'XBi 3441 (1982) 
Statistical testing ofthe operational and positional accuracy of n?achine tools 
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A 1ar.e portian of' China':; rnachine tool output is coi-tstitntrd by lox% level and cwritnori 
machine tools. with o ~ e r  i ra l fof  China's current machine tool demand fur high and 
niiddle level rnachirse tools imt by fkeign inlpcrts. 
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in  order to nsaintaln i i s  compritivcness irr the ritpidly developing rnachine 
tcrroi market. GM'K has engaged in research and development coeyerarii>n 
with irniversities and research instltrrtes t'iiroughoul: C'hirra siicli as: Beijirig 
University of.Aeronaurics arid :gLstronautics i Beihang briiversity), 
Huazliorrg Gniversity o f  Science and 'Technc~logy, artd e~her research 
instit.utcs. 'Together, thesr: iiniversiries. institutes and GMTC' have 
cooperatcd to raise the company's overall technical level arrd the technical 
irrrtnvalion ability. 
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Majors and courses include the foIlowing areas: 
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? .  * I he deuclopnrent of' appiication terns has also udvanced. Since the 
ufthe Hei,jing HPC.' Applieaiii:tn Center, rieariy I O 0  items oi' 
le arid medinin-scale applicaiinri si:tfiwarc tias been devi.loped thr 

dnzens oferrtlties in the pexr&uin industry, metcorobgy, aviation, life 
science, scient:: reseuch and ei;rtionai defense. 





integrated circuits contr~lied :indm ZAW1 for item goixtg to ;i military cnd-use as 
defined in the rlrafi proposal. 
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i i .  C'hitiese Domestic Market and Capabilities 
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2 I ,  li i s  in the interest of the U.S. Gwemment md l,!.S. jtidustry to increase exporcs 
in the aerospace cilrnposii:: inaterial sector to Iegltimare comincrcial end-users 
arid end-uses in China, Tlxese esports it.o::id take place 1.1nder the supervision of 
the US. e x p t  licensing anJ end-tist: vis i t  system witkt  cooperatirig U.S. industry 
partners. which increases transpat.ency aizd cidiarices U.S. national security,. 
Irrcreasing legitimate conimcr~izl trade strcagtiiens U.S. cornpanies :hat are vital 
to :,he 1,r.S. military irzdiisrriul base :md thus enhances econornk securky 







4. 'The Chinese &i;ve the inlierent cqxbility ti:} priiduce composite parts at t j ie 
current demand ieveis and higher for currirriercial i m ,  but it i s  riot cost 
eUec,tive at this pi-rint. The primary reasc:n fc3r this is that the c;istomers on the 
coniinercial side are foreign companiss such as Soeirrg, Airbus, Einhraer, arid 
Eursrcapter. Ttie pans being produced for these custorriers ha.u.e been 
approved irt their respective countries through a Img arid expensive 
certification process. I lie cost arid h e  involved to test sixd cer~it'), Chiriese 

s, materiais, iools, molds, etc- wisuld he cost pmhibitive i o  
the cirsturrrers. (Note: Chiriri would, however, pursue char: pa.th orr the 
conmttrcial side i f  it is unable ti? participate in. the comnxcucinl aircrailt 
tnanufac~uring i~idt~stry as it global partner, This has in fact happened in the 
machine tooi industry where the Chinese Guvsrnnxenr. fins made the 
developrrient oftlie s:lorrrestic machinc iouS industry a priority. Chin, nctw has 
eight machine toilrl companies that arc i.n direct coinpefiticrn with h r e i p x  
companies.) 

I _ \  





c. Fareign Suppliers 

T- 
1 he lidlowing are i'oreig;n companies that si~pply cimposiw materials i n  China. Some 
or" rfiis rnaterial is  aerospace. zcmposite nrareria!. hut a vast rizajority goes to s p < d n g  
goods, textiles and other industries rerpiiring low level composite matcrials. China's 
psirriary Sotme h r  ncrosyace composite materials appears to hi: F.srqe arid Japan. 



6. Hescel provides campsite material to :tie Chinese SOEs primarily orif of  i ts  
European qxratictn. 



Research has provided a definite distinction berwvxx the military and commercial 
capabilities in the aerospacr: coriipvsite macerial sectc!r iii Chiria. Tlxis clistiucfion .is 
khat wirile 67'hina's military caphilicics in aemspace composite materials do tm rench 
the levels of't.hc U.S. in this ~irea? they are significantly higher than the con-unerclal 
ieve! arid deni;md. 'T'his disiiiictiorr is pertinent in that it appears to gre;iTly reduce the 
likelihood thar. increased i:on:rurercia'r trade in this n:rea woirld .htrtRer Chiixa's tnilirary 
capahilitie:;. 





3. I n  gerierai ternis, it7iiira.q aircraft specif'icstions i:eqiiire higher perf-brrn3nce. 'I'hr 
speed and rnaneuverabiiity {::f':?iilitary aircraR is m w h  grmier h i n  cornniercial 
aircraft and thus need composite materials with a greater Glass Trarisition 
Tea; perst.ure. 





3. China  C0rnposite:s Expo, Shnnghni, 'iepternber 4-6. 2006 









Six-ton ini.diunx sized 
helicopter to be uscd in  
transportation. security, 
xesciie arid crthcr civilian 
,. >_.. 3x?s,:< 
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November 29, 2OQ6 

Ms. Sheila Quaflerrnan 
office of Export sewices 
Regulatory Policy Division 
Bureau of industry and Security 
Department of Commerce 

aPdashington, DC 28230 

14th StFEet & PenrlsydVaflia AVBnLIC, I\d&v 
Room 2705 

Dear Madam: 

BASF Corporation (E%$ is pleased to submit comments in response to the Bureau of 
Industry a n d  SeCUrity's (BIS) proposed rule revising and clarifying the U.S. policy on 
exports to the People's RepLJblir: of China (PWC) published in the  Federal Register on 

proposed amendments  will impact our business processes as we ensure that expm-ts to the 

July 6, 2886, B@ manufactures and exports chemicals cantrolled utrder the Export 
Administration RegLilalions and  the PRC is a rnajor trading partner, As a result, the 

PWC camply with any final R&? that is published in response to the proposal. 

As you are aware,  BC is an active merrabsr of the Americart Chemistry Counsei (ACC). %{e 
are extensively invalved with ACC activities as related to trsde sanctioris, expad controls 
and csrnpliance with the EAR, We have been involved with the monitoring and 
assessment of origeing and  emerging issues such as hhsse outlined in BIS's proposed rule. 
To address members concerns with the proposed ruie, ACC has developed detailed 
comrprenls. &C supports the camrnen'ss submitted by ACC, Although the  comments 

thase issues mincides with theirs. The purpose of our submission is ts emphasis a 
C Q W C B ~  over a p i~W~dar ly  troublesome provision invoiving ECCN 1 C995 mixtures. 

submitted below d s  not address all aspects of the Gommeflls m a d e  by AGC, our positiarl on 

Specificslly, the proposed mle provides for a new cantrd based on knowiedge of military 
end-use on exports to the PRC 0% certain CCL items that otherwise do not require a license 
to the PRC" 'These items are listed its proposed Supplement No. 2 to Pari 744 and include 
ECCN iC:995. f C995 controls mixtures containing chemical weapon precursors contrskxi 
under the Chemical weapons convention (CbVC) and  by the Australia Group (AG) at 
cancentrations gess "ran -IO% or 3Q%. B@ believes that exports ts the PRG 031 the  products 
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that are regulated under 1 C995 will not make a raiaterial contribution to the military 
capabililies of the PRC, %{e believe including Ihese mixtures in the list of items subject to 
the military end-ma requirements imposes an onerous compliance requirement on industry 
without furthering national security. Therefore, we are requesting that B1S remove 4 C995 
from Supplement No, 2 to Part 744. 

The mixtures regu%aS-ed undsr 1 @99% contain chemical weapon preciirsors contra’ced under 

mixtures in the manufacture of a chemicai weapon, the precursor must first be extracted 
from the mixture in which it is contained. BC believes khat because the prk;cursor must first 
be exacted, the utility of obtaining the mixtures for chemical tvaapan purposes is 
rwinirnized, especially when considering the ease of extractability and final yields. Far 
exampie, it may be extremely difficuit if not impossible to remove the precursor from some 
of these mixtures due to the composition of the other components. in those cases where 
the  precursor may he easily extracied, IQW final yields due to the lin7ited amount of the 
precursor contained in the mixture may also be a deterrent from obtaining these mixtures 
for chemical weapons purposes. As a result, BC does not believe that these mixtures are a 
viable alternative for obtaining chemical weapon precursors. There does nat appear to be 
a basis for the contrais envisioned far ‘I C995 and therefore, no basis for the jncrcased 
regulatory burden the proposal will imposs, 

the CWC and the AG at c~~cen t ra t i~ns  less than 40947 or 30*/0. In order to USB these 

BC n~anufdct~res paints and coatings used In the automotive industryg/. Some of these 
coatings contain triethanolamine, methyldiethanolamine and N-N-diettryarrrinosthano1[ in 
concentrations 4#%, In fact, while some of these products contain these chemicals in 
concentrations of 
In addition to the amine, which acts 8s a curing agent, these products also contain 
so1vents, pigments and other resins. The solvents, pigments, and other resins interfere 
with extraction capabilities and make the removal of the amine nearly impossible. Thus, 
there would be no incentive to obtain these mixtures for use in the production of chemical 
weapons. Nonetheless: these products wil! be regulated under BIS‘s proposed rule arid 
require additional compliance oversight. 

?5t3/;r, many others contain betweers 5 % and 0.5 ‘h and some 4,SUi;. 

As fudher suppcxt for our request for the removal o f1  C995 from the proposal, 

chemicals) are praduced in the PRC. We have also determined through a search of a 
database containing a directory of world chemical producers that nearly two thirds of the 
chemicals found irr -I 6350 and CJ55 are produced in the PRC. NQ useful purpose would 
be sawed by controlling products containing these chemicals when the raw nsaterial is 

triethanOlamifIe, mebhy9diethansiami~ie and N-N-diathyaminoethanol (CWC; Schedule 3 

easily sbtainable within the PRC. 
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BC understands that the list of mixtures contral%sd by IC995 contain chemicals other than 
thase specifically mentioned i r i  these mmrnents. However, the argument concerning the 
unlikely use of: these mixtures in the prodr~ction of chemical weapons because af the Sow 
cartcentrations is germane to alI 16995 mixtures. Indeed, other CWC and AG countries do 
not specifically control chemical weapon precursor mixtures containing less than I O %  or 
363% af the listed or scheduled chemical precursor for exactly that reason and imposing 
these control on the W.S, cosmpanjas places them in a competitive disadvantage, 

In srsmmary, BC is requesting that BIS remoue.46995 from proposed Supplement No. 2 to 
Part 744< We believe that these mixtu~es are not a viable afternative for obtaining chemical 
weapons precursors, will not further the military capabilitias of the PRC and gives an unfair 
advantage to European and Asian competitors in the PRC who can sell wdthaut additional 
end use screening, ersd-use certificates 01" license requirement. SASF appreciates the 
apportunlty to submit comments on the proposed rule and respectfully request that 81s 
takes them inta corrsideration when issuing the final rule. 

Since re1 y e. 

CIaudia Elias 
Regulatory Manager 
Product and Trade Regulations 
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Revctsues derived from the sale of device5 using operating systems {converged devices) i t ~  the 
Cbinesc handset market represent a U5$2 BiCtion oppnrtunity in 2W6 and wilt swe!C oyer 50% to 
V5S4 Giilion opportunity in 201 1, T’tie P7-V market, wMe Pacing near-term ~ e p u l a t ~ y  and 
business deliLre1-y issuer, has a krisht lana,-tertrr future and n-rajor service? providers continue ta 
drive deveBopments forward towarti-cis, t he  Bamh of commercial [PPV service. These lucrative 
oppot-turrities have suppiiers) rriulti-natioraal companles based in the  US, Japan, Europe, and 
Asia; positimlrig t o  participate in t h e  market 4n the [my terrt?, and US. specific non-tariff t.rade 
harriers will sigirificaritty restrict US-based operating system sirppli~rs from participating in this 
market, This white paper. provides ai assessrtient of the handsec iwark~% in China and the raie 
operating systems piay in realizing this opportunity. This paper a[si:r surriniarizes t.he key gltlbai 
operatirig system players arid the glabai and mark.et levet strat.egiec: they arc implementing to  
tirive their separate sol tit ion^ into the Chinese converged device market. 



Son-tariff trade barriers wdt significai-itly restrict cperating systern suppliers From participating 
111 the Chinese trtarket. 

........... ........... ............ . __II._ ............ __I ............... IxII_ xII__._ ................ 1_111 .............._I__ ...11_1 II_._ ___ ........- 

The mult.i-functiona1 capabilities and rich apptication sets offered via software-based operating 
systems wiii be tire primary driver' of' the lcmg term appeal of these devices, Basic celluiar 
phones cannot match this capability, and rnohile operators io China are anxious to have richer 
functionality, in order to eriable growth in safes I'CVCIILJ~S via constimption of data services, This 
is the core vabue prapositiirrn of the operating system cn sonwrged devices YS. t he  iower 
Functiilrsalit)c, 1ow value approach vf conventional CelILllar klandrets. 

..............._̂ _I_ ........... l___l .......... __l_l_ ............ 11111 ........... _II__ ............ 1111 .......... LIII1l- ........ _.lll_._ .......... 1 

Canverged devices wi& emerge as one af the  main device segments within the Chinese ceitular 
device market, This total device market, by the end of 2006, w-ipiitt be the secilnd larsest: single 
country marker worldwide. 

Operating system suppliers are each positioning ar-olrrtd the core spp[rration-enhancing assets 
that they  owrt in their systern soiutrons. Strategies are diverw, with Research in Motion using 

........ I _I__, .......... l_l_ ............ I__.__._ ............. ll_l____ ........ _1̂ 1___ ......... _1_1_1_ ........... .1_1_1 .............. II___ .... 
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push email and messaging, Microsoft usirig productivfty via Office” applications and rich ~ e d i a  ~ 

Symbian [everagtrig highiy integrated rornmunicatians utility and rich media frrnctionality ui’i 

Nukia devices, arid AccesslPa[rnsoiirce leveraging Cow-cast open 5cturcs assets, 

Service providers runtincie $0 prjsh for cornnsercialization of [PT‘ir’ services: 

in May 2036, China Teleccrm seiucted infrastnictare equipment providers; In htay 2006 C.hina 
Met.com made i t s  equipment verrdor selections public; 

China’s state administration of radio, Piitn and television {SARFT] i s  reportedly dose to 
issuing licenses for Coca{ (P’I’V services to w e  or m r e  vendors; 

There are concerns with the gnvmmerrt’r ability am2 willingness to offer Licenses fur IPTv 
sewices. There are atso cucicerns aboiit the reqiiirernent fur service providers to  negotiate 
djstribt.rtion agreements with local t e k ~ o m  operators and tlte nerd to se?cure % A R E  approvat on 
these aqreetracnts. However, there issires a r e  centered primarily on kuj i i i iSS issue of the 
acceptable rates and pricing strcrctures, i s % m  that are commos’r with any ncw commercial !P 
services. 

...................... LII____ ............. - ................. .............. ................ 
Page 3 31 26, p Srtratzgy Arralpws 20635 
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2" 1 China Handset Market Overview €3 Summary 

'Tabie 2.1 : Chinese Ceklu:,a!- User ti Subscription Metrics 

'Thir subscription growth, ccmbined with in7proving handset replacement dynamics, creates one  
of the kargcst rell~rtar device markets $lobally. l t l ~  263636, $05 suailiion cellular handsets (pgill be 

Handset saks w e  p m j ~ t e d  to graw at a 6% 5-yeas compound annual grawth rate (CAGR) 
through 295 1 ~ to I 3 8  millfan units annually being said in 2631 1 ', 
aald fn China, makfng ft the cauratry Ydth t h e  second Bargest: handset saies totals p!a$ally. 

in 2006, subscriptioris soid an pepa id  service tariffs wii i grow to accoml: for 66% of total 
subscriptionsl and wil l continue &c rlse through 201 1 to reach 73% oi' total srihscriptions in thar 
year. Furtti~rmol-e, annual reventies par user 6ARBU) wifC reach U5S110, a third crf the global 
average of W S 3 t  B per user. 

Users Dqjng;: on unsubridixed pre-paid tariffs with very low annual spending p:afiles for services 
have historically purcksased handsets in Lower p r m  ranges. in Ckirra, this is  the n o m ?  arid the 
metncs or; Chinese average r e v e n w  per user {IIRPU) and pre-paid penetration contribute to the 
fact that most handsets sold in this market today are tower prdce, more hasic prodlict 
configtmtions, Furthermore, this i s  [ikely to be the caw continuing thraugh the medii-rw term, 
Strategy knalytics estimates that the average seliing price (ASP) for rc[lu!ar handsets in China i s  
approximately L6$85 a t  t h e  end of 21505, and will fail gradualty through 201 1 t o  near LISS%S, 
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2* 2 China operating SystEsm-eunablQd Converged Device Market Potential 

Exhibit 2.2: C.hitier;c Ceiluiar Device Marliet Historical Saies h Projections, 2000-201 I 

<....... ....................................................................................... 

........................ .......................................... 

........................................................ 

r-ll̂ lll .......... LIII_ .......... _x___ ............ LII11- .......... _-1_11_ ........... 1_1___ ......... _l__l__ ......... ll_l_ .. _lll ......... lll_ 

I i The rn~~li- fr irrct i l lnal capabilities and rich agplicattrrr? x!s offered via sof:vme-baseci opei-ating systems 
j wiii be thi:. primary driver cf the long t ~ m  appeal of these devices, 

Basic celluiar phones camat match this capabiiity, and ur\oDite operators in Chiria are anxious to 
have richer functionality, in order tu enable g r ~ w t h  in saks reve11ue5 via consumption of data 
services. This i s  the core vatuc proposition of the  operating system on converged devices vs. the 
lower' funstionaiity? kM#' vatue approach of conventional ceiirrlar handsets. 

.......... ........... .......... ........ ......... ............ ........ I_ ............................ _l_ll 11__1_ _1__1__ __l__l _I___ l_l___ _l__l 
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converged device sales, which are projected to reach 85 milliorr units ghbaity, or 9'% of total 
ceiiuiar-mahiad devices sold ua~ridwide~ ~ 

Exhibit  2.3: China Converged Device Neverrtres, US$ W;llic>r\s, Historical and Projected 

- Lower broadband penetration in houschotds, creating a gencrai lack af a\rr'areness of the 
Rencfitr of internet and connected mubile technologies beyond cclluiar voice and SMS; 

.......... ......... .......... ......... ........ .......... .............. ......... ............_Î _ .......... x____ ___l _II__ _11̂ 1_ ____I_ _1_1_ L___I LI_ 
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................. Attachnent LII--_._ ......... 3 ............ ....................... ......................... ....................... 
. lower spending levels on both services ar:d device prirchases in China. 

I_ Ceiiular service providers are keen to attempt to drive ARPU \weis by offering richer sets cf 
applicat:ons and devices to tlseir. users. China Mrcrbite arid China Ilr-iicom are aiready working 
wit,h nearly all of the t ~ p  origiwl equipment manufacturers {OEMs and Operating System 
( Q S )  suppliers to f m p r o v ~  their coriverged device portfolios and iuN, mreitsingiy brrok to 
thme devices to offer the lrroadilsi: set of data-revenue generating applications in the  h g -  
term; 

. Handset suppliers continue to iaiver the bill of materials @OM) costs in their converged 
device offeriizqs, and 85Ps for these dev-ices are cxpect,ecl to fall significantly over the next 
severak years {see Exhibit 2 . 3 ) .  

As r:onverged device prices faCt, OE%s w i l l  be able t o  increasingly offer. a wider array of 
segmented cotsvergcd devices tarseted far de?liueuing $ptxLC;ifiC: application sets t o  a w-ider 
range of inass market users. Like the Nokia N Series devices, these media-rentr7'c designs, 
a t  much Lower selling prfce points, will dl-iue h y e r  term adopts'on beyond 
busiriessienterprise user5 into more mas5 market, consumer orkntecl user segments, 

['r'he reminder of this page intentionally left btank.] 

.______.__l_l__l __ ............. __ 

Strategy Anaiytiss, Wireless Device Strategies, October 2G86. 5 

..................... _____ ....................... - ~ .................. I_ ....................... ................... 
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2,3 

2.3, d Research in M#&18n 

Qperating system Supplier status in China6 

in &by 2006, Research in #,oaon annvunced a device arrd ernai: solution to be offered vla China 
Mobiie, China's largest cellular seivice provider. To $e offered via i t s  GPRS (2.5Gj network, 
Wcsexch in Pnntiori expects to besin selling dwicer t.hroiigh China Mobile in Q3 2006, 

In Aprii 2006, the second Iatgest ceilutar sctrvke provider In China, China Llrricom, Launched a 
Redbervjm branded piis& ~rvrail service t.haa ciosety copies R.esearch in Motion's strccessftii 
Blackberryw product tine. White there i s  more than anecdotal evidence that  this could 
constitute trademark irndior co9yrighl ini'ringcmer-tt, Research in Motion has been subdued 4n i t s  
response. Confident in the superior nature of i t s  email soitation, Research in %ation appears to  
be wiLIing t o  allow this brand-mimicking to continue in order t o  avoid "'iipsetting the apple cart" 
and possibly derailing its efforts to drive lormptcrm adoption of i t s  own products with a Lav~~:ijt 
against one of the top service providers in China, 

............... l̂ _ll_._ .................. ........................... ................... I__ ..................... _l__l___ .......... 
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As it is experiencing in glohal sates, Symbiars-enabled device sales are being driven in China 
primarily by Nskia, Piokja 's ccrtr!petitive position in rhc giairaS tsmdset market {all device types) 
has seen China become m e  of i t s  core r-riarket.s Far tucalized niar~ufacturing, research ti 
dei&qxmm, and distribution ie~oi l r~es ,  Nokia has consiste;itly had nearly 3 X  market share of 
a!l handsets sold in China for the  past severat years: which equates to rnughly 25 mil[.ion 
Jrandserr' or nearly than ,IO% aF Nokia tot,&, glabat valumes' in 2W5. 

With this Level of rnarket comruitrnent, Nokia has been proactive in 
supporting popiilar Y'ntemet content brancis ar3d service providers in 
China via i t s  Synihimmablad converged devices: 

'. In March 2005, announced that i t ' s  N Series line of 
converged device products, the NZf: N90 and other sekct 
Series QG devices (at[ 5yinbian-enabied) would support. 
Raidti WreLess Search services. I4okia now provides 
customized! m9irile presentation of content reart:hes 
from a varkty of Baidu online communities. 

- l.aunched tl-te Noka 67OR model with Chrnese handwriting recognition feature in October 
2005. 

~ Syrnbian reparted that  it held a 62% shae  of 05-enabled converged device sales in China i a i  
QT 2006. Nokia sotd lOG% of th is  ~ ~ l i ~ m e ! ,  estimated to be approximately ?.  1 million unfts, 
approximately 90% 05 Symbian vo~umes in the qtrarter,' 

Access purchased t h e  Pa\rrisource QS rn Sovember :!DO5 with the interttion of trawtioning the 
8 5  to a l.in\x.u or open soiurce-based platfwm. in February 2806, A C C ~ S S  announced tbmt the OS 
wiit now be Ernawn as the Access Linux PtatForm IALP), an open and flexible Lmx-based 
piatform tailored for converged devices. 

x_I_I ............ l__ll .. II___ .............. - _l_ ................_I__. .......... __I_^_____ ............ l_l__ ............ __II_.. 
Faze 30 0:' 16: 9 str3:egy Ai\at).*ic!! LoL'rj 
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Today, Palm (the des.ice vendor based in the 155 and t8ow separate from the U5 siipplier after a 
spin-ufi in 2084) supports the Pa~msrsurcc OS on an incseasingiy smaiier segment of its device 
sabs globaily, and also supports the Microsoft SPiindows Mohile 05. fiamsung aud several. srnal.ler 
Chinese OEMs are offering Palm-enabled products globally and fn China, respectively, ~ c c e s s  is 
actively invotved in the process of t.ransiticning the OS to an opm~ so~rce  platforn; brrt 
inforn~atisn or1 i t s  status and devices that are avaikable which are supporting the  piatlor13 i s  
rninrn-rat at present, suggesting sk iw take-ap it1 the  global and Chinese device currrrnunity. 

Micfoosoft kas a Iar3er stratesy t.o drive sales or" ips IT 
comp~~tA-q software products and services .in China and has 
been pmmotir;g These corporate. initiatives sirice the early 
2000s. i t s  effort to sell Windows Mob&1" operating system 
enahled converged devices is  ooe of these major corporate 
initiatives in the Chinese market. 

Microsoft has been attemptxig To drive an appircatian 
development comnuriity In China for several years. In mjj 

I 28r16, Microsoft signed a working agreuiient with TechFaith 
WLb'i~ele~s, a handset dcsigri comparr jtr to develop converged 

.. I devices for the C:hin@se market. 

Chinese mohile device manniacturers offering Mksosoft Window &tobile OS-enabled converged 
devices include Lenovo Mokik, Arnoi, HT'UDopod, and N o  'Y'ectinologies. 

2.3.5 Ldrwx 

China Mobile and China Unicas-rr are part. of a regimiat atliance with cellular service providers in 
South Korea and Japan to support the devekprnent of an appiicatian devrtaprnerit ecosystem 
IQr mobile Llnw-based products. 

T'he (Ikinese gnvet~r\me#t, via severs! ditfcrcnt reguiatory bocties includirig the MI1 subsidizes 
kintlx research and cfei~elapment, to sornr ur-ikriown degree, for domestic competitors, i .e. 
RedFlag and others, It i s  iniportant to note, however, that t h i s  support for klnux by these major 
senAce providers i s  riot excLt~ste!, and they continue t o  offer prodiicts from other 235 xippliers. 
In fact, both major cellutar ser-vicu providers c u m n t i y  offer dedces tititizing OS prodwts from 
at  bast three of the faur major OS supplit-n globaliy, 

The mId-tcr???: potential for l,intix,-based 0 5  prodi~ts i s  primarily in bask celiular handsets. in 
tf-tlr; product segment, OEMs stand to benefit from the low csst nature of the system and the 

LII__ ............. xI1_ ......... ___ ......... _II_ ......... __II ........ _.11_1_- 1 __I_ ......... _^__ ......... II__ ....... _I__ ........ _._I. ...... 
Pep? 21  of Xi>, 4 StraLqy Anahytirs 2UGB 



.__I__ ............ 1_1_ ............ __1_ ............ L_II ........... .__111 ........... l__l ......... _l_ll ....... l_l__ ......... L_I__ .......... I_ 

?age :.% Of  26: $2 $t,:atezy !%,mi;4?3 '3.086 



.......... Attachment ........ 3 .............. _1_1 ............ L 1_11 ............. II__._ ............ LI____ ........... __I_ ............ l̂ lll ............. ̂ I__ ............ ___ - 

Advanced rnohife eornputtng auchitecrtrres that include several appiication processors (i .e. 
media engines. graphicr, processors, erlc. in addition to RF baseband cornpoting cores; 

Rich Personal Area Paetwork (PAH) connectivity, irrrlirding R!uetooth, WfiSPAkAN, USB, 
infra-red, etc; 

QWERTY or piartfal-QWERTY keypads to facibtate messaging and led-based 
cc3mmaiicatignr; 

Rich productivity appiicatfons, irrrludirig emaii!messaginp, sctsedulirig, rprti.adskert, 
database I and wcrrd pmcessins, contact nianaqxwnt and scheduling (Personal Inforimtion 
Managerneni cr PMI; 
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Exhibit 3 .  ? : Converged Device f.ortfiguration 

Converged Devices ~itilire "Open" operating systems. 
systems bccatase: 

'Wese am c&ed 'open' operating 

The major Open Operating 5ysPecns an offer in the Chinese and @ob& rnobiie device market 
today inciude SyrnbIan, Microsaft, R,esearch in Motion, Patm, awl Linux. Relevant. supporting 
cnmpanics, locations, crment: market positions and product sijmn-raries are inciuded in Section 
four (4) : '"BpsratSng Syuterns - compmtiw? Market Assessment, 15 



T*g differs from typicai or average ceilular handsets 111 several important areas: 

- Typical ceitular handsets use streamlined cornprrting architectures. These devices orterl 
comptete ail the application processing on the single baseband core which i s  used pvirnarily to 
p~ocess the basic RF communications. As RF signai processing is  increasingly resource Intensive, 
especlaily on advanced net .$~~S:  deployments {i.e, SGf this serves to iiniit the breadth and 
ricdiness of appifcations that the typical cttthlar handset can support. 

Typfcai celliilar handsets utWe more bask sets of uaiue-added features, i,e. smaller and 
lighter designs; lower resoiutiw LCRs, srtialler levets of embedded memory, etc. 

Exhibit 3 .2 :  Typical Celltitar Handset Sonf!yuratian 
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Tiis seccion inrtudes 5D.00% i t e m  regardins identification of the major operating system 
veiidors ~ 4 t h  a summary of key products atid supporting organizations. 

Operating System (rjS j vewhrs competing in the giabai. market today inciude Si;mbian, 
Micr~soft,  Research in Motion, Paimlkccess, and LinirxtOpen Snurce. These vendors dpye(op 
t.heir 0 5  prod;~ts far mobiie;portable cellulitr device O E M  to after on their devices in markets 
in ua4iich they cmpete in iflobat(y. Supporting devices across the range af netwurk technotogies 
depk  j'ed globally, these ~ t ~ d ~ r . ;  ai50 dcveivp related or complemPntary OS coiriponents ttiat 

siippwt or enhatm the iisability of their products in diffesent markets and market segments. 
Oevice OEMs are recjiiired to  license the QS frtlrrn these OS vendors, and usually i f  no? always pay 
licenses on i% per-unit sulci basis, at  either a fixed price or as a percentage ai: the handset sales 
price, 

Table 4. I : Symbian Summary 

......... ~ y . s y m b i a n . c o r n /  ....... ....... i ............. ................ .............. ............._I___ ............. II_____ I __^___ -*; 
1 

Syasbr'as-3, Ltd" L___ 

1_1__ I 

Location: I Headquarters are based in London, UnY:ted Kingdom with offices in the United States, 
............ ........... ........... .......... ................ ............ .............. ... .......- and Asia (Bangalore, Bcijing, ~aou l  and ~ o k y o ~  __^___ 1_1____ __II L... ___l_l 

I vdith research and product deueiopment resources in the  United States, 
I Europe, and Asia, ............... . .- -.--..+ ............ ............. ----__111...... .. __II II___ -.. 

~~- ---- 2 .............. ........... ......... .......... ....... ___1___11_ -~ _.__II__ __I____ 
......... i Foiinded, .... ...... I ? ? ? L o y e e s ,  1366 ......... 

Nokia (47.%), Ericsson (1%,6%,, Panasonio 610.5%): Sasnsung (cI.~%)~ Siemens (8.4%) 1 
.............. --11111 ......... --..IxIII- ........... l_l_l_ ........ _.l_ll ...... 
k ? n s e  Syrnbian QS are Arirna iTaiwani. Ben 63 

I .  1 ~icensstel;: I f ~ a ~ a n ) ,  Fu.jitsLi {~apanj, tenovo (China): <LG ~iectronics (5 .  ~ o i c a j ,  Motorola ( ~ J . s . A ~ ,  
j MitsubishS {Japan), Nakia {Fiulandi, Panasonic (Japan), Sic,msung ( 5 ,  Korea), Ilharp 

.............. 1 [ J M  and Sally Erkssan {-laJar-srS%/eden). .............. ..- .............. -... ................ I ............ l__l__ ... ..............._. ................ l___ lll_ ..... 
........... ............ ............ _l__l ........ _______l_l -lllll_ LIII__ .......- cts: 5ymbr:an k3S"A ............. 

Mokia hits several User lntertac~s [Series 69 arid Series 63 igrled t o  riji) specifical(y 
on the Syrnblan OS; NTT DoCoPAn has deveiopcd the h\OAP user interface for i t s  FQhAAm 

, 3G netwarli; W l Q  Technotogy, a whoIly owned Syanbian subsidiary: has deveioped the 
1 UKJ, interface that runs exckisively on Symbian and i s  currentty deployed on devices 
1 from Sony Ericsson Moloite Communicatiirrras. I i ............. l_l_ ............... ______ ............. ............ ___I__ ............ __l^_l__ .... IxI---_ ........... -1111 ......... I 

-7 
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%sides Emope, Japan 1s the other major market where Symbian devices are rdtiliacttd to sorne 
meaningful albeit minimat level to date. 

Symhian's strategy i s  to OffPC a c*mmut\icalions ir\tensivP ptatform at law-cost to kensees, to 
facikate broader usage a c r ~ s s  cons\~n?er mass market segtrterits that require low-cost device 
soiutions. Symbian applications are efficiently it-ttarated with can-tmutiications capabilities of 
their devices? afford:ng value-added firnctiariaiity based un the primary services offered by 
cehlar service proiliders. 

Table 4 2  Research in Motion 5ummary 
__I__ ........ ....... L_I ............ ___L._ ........ ____I__ ........... lll_ ......... l_l__ ......... l__l ........... II_ ......... _II ........ _II_ ..... 
11 Research ............ l l l . ' . ~  fn Motion, ............. L$dA l_l_ ~~~~~ __II_ .... ....___...........I_ 
...... ........ Based ......... __II__ I n  Watertoo, ....... Ontario, tk offices in North An~erica, Euroue and Asia Pacific, Location: 
Pmduct N\ftg. i Canada: with product development resources in the United States and Europe. 

http://www,rirn.neti ......... ........... .............. 111 ............ _II_ .......... lll_ _I_ 

__I_____ .......... 1_1__ ......... __I__ ....... ____II_ ......... I_____, .......- __I_ ....... l_l_ .. ....- __l_l 

.......... ...____l_l .......... ______ .......... l_l_ ............. _I__ .......... ~ ........ I_L__ ......... L_I . ........_̂  x__ ........ ........ 111 
Founded in '1 984. ............ ......... ............ ............... .............. l_l__ 111 111 1_11 111 ............-.............. __I_ 111 t Publicly owned and t.rad& > RIMM? P4ASrSAQ. National Market and 'J-oronto Stock 

Locations: 
I F a  I facts: 
Key 
_I__ stakeholders: i Exchatige. 
Current 
licensees: 

.......... _L_II_. ..... ._111 ......... l_ll_ ......... -1___1_ ........ --_II__... __II_ ....... l̂ ll_ ........ I______ 

Does not cirrrentiy offei i t s  OS for iiccnsed use. Does iicense Btacb4m-y ConnectTut 
the push email compor\ent of i ts  u4iretss messaging platform, to the top 6 global 
handset UEt4Ax. but CWWII~~V accounts for 95%'' of i t s   OW^\ QS-snabled d ~ i c e s  said, 

..LI_._ ........... -xII ......... _I__ ........... _I___ ......... L___._ ......... lll_._ ....... _I___ .......... __lll_ ......... II___ . _II ........ 
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............. Attachr.nent 3 
Research in Mation (RIh4NI) does not currently licens~ f ts op9ratir;g system to other handset 
QEHS. it derives 7 ~ 5 ' ~  ~ f '  -its revenues from the saie at Blackberryn( devices that i t  re\ts direct?? 
to sewice providers and I 9% of i t s  revenues frorri services arsaciated with i t s  ~iac&berr i  
'uViretezf; ensail solutions, Due to the poputar natrm of i t s  Backberry ivirekss ernail prad~icts in 
the corporatelenrerp!-ise market ( the company :ep~rted that at the end af i t s  fisc& ZQ ZQiSCp, 
that it had 6.2 million subscribers to i t s  email platrorrn gfohatly), there i s  it growir-q base rif 

application dewlopix  designing appiications Bo rtx~ an the platform. 

..- .................. II____ ............ ~ ................ -11_1__- LI___ l_l___ .............. __I_ ............ l_ll .......... II_ 

1 ............. ~_ ............. 111111._ .............. llllll_ I .......... _l__l_l ........... LIIll .............. ___l_l_ .......... ~ ..... 
/'-MicrrQsQIR cI_ Ca psratSan - ............... ~~~~ ........... --.LII-----_ ................ __I__ ................ BBttp:flww~add.micsp-pso$~,cQm/ 

__II ................ _II__ ............. __II 1 Locatinn: Redrxcmd, Washingtan U,5..4. wit.h corporate office locations mi rriajor contir~ents 
........... -IxII--_--- ..... 

................. ._ 

i stakeholders: 

Licensees: 

..............___I 

&.--.--.. - ............ 

___1__1.... .......... I ..... pl_l_l ........... _,l_ll ............ __lll__ ............ I____ ......... LII globally. 
'The United States, with product drvelopmer~t: and research ~ ~ S O U I C ~ S  contributing 

Founded 4975, public issue in March 1986. .................... ......... 

Bidi C a m  

........... .................. ............I____. ............. LI____ .............. __I__ ........... I_____ 

glahatkjf. 
................. 1111 ..................... l_l___ ................ l_l_._ ............... _x_I __...............I__ 

............. ~ ................ ll_l____ ............. lllll_ .......... _.lll___ ........ ___I____ ........ ......... _- 
Licensees inclr~de bhh~~torola (U.S.A~, Sarnsling IS. Korea), Renq 5iernens [Taiwan), HTC. 

acquired by Motoraia), Lenovo Mobile (China), A m n i  (China), DopstJ (acquired by t4TC 
in June 2t4316, China!, Mio Technotogy Ltd. (China), Con~pal Compi.itirrg (Tawian) anc: 
~ I W ~ Z E ~ Q I I S  ........... crther Asian-based ............ contract m m a l  eyUipmmt manufar:tw-ers. 
Its products for Converged device and celluiar handset products are designed to offer 
rich internet, enlait, a t ~ d  O f ' f k P  appiicatioo functionaiity. Microsoft 5rrrartphone arid 
Windows Mahile 0 5  prodiicts are licensed products created arid managed within its 

products ............. are &so ticerised .............. to  maRile device ........... 61Uh and .......... ena-hnokqy uypliers. 

{Taiwan), HP (U.S.A.) ,  Paim (IJ.5.A. l t ~ t e ~ ~ ~ e c ,  Sjfrt\boi TecRt~oto@es { r e ~ n t l y  

_I__ -IxxcIIII ............. .......... ___II__ ......... __l_ll____ ......... __lll_ .... 

hk$&2 and Embedded &%%icEs 8LtSil%?S-?ss f;rOk@. i t s  WindOWcJ &edia aMd 8CtfWsyX 

~ LI___I_ ............____I. ........ _.L Î_ 

Microsoft. mtered the converged device market in 2001, using i ts  experlence of oftedng 0 5  
products an uricoririected PBA devices and experience glearred from rempetinq with Palm and 
several proprietxy 0 5  ptaycri; (Ericsson, Psion) to make entry into the mobile converged device 
market. 

A market ieader in operatiny systen-1s depioyed in deskAop, network computing: and Exchange:* 
bared emaiil systems for both con~;~mer and cnterprfse users, Micrcisoft seeks to extend this 

_I ............. _I___ ............. l_l_l_ ............... I ............ -111111 ............ ............... _l__l__ I ............. I____ 
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Microsoft haiz a cLose warkirzg reiatiansfiip with Hiqh Tech Computers i tfK),  HY& offers 
Micrasnft OS-enabied products exctirsively, via both QElu\-branded Windows Mobile products and 
con~ract ~qu'ipnetst rfianufactured K E M j  products for other device vendors and ceiiutar service 
providers 14ke 02 in the UK atid C'ingular T Mobile in Eur'ope and the US. H'rC acccmted fw 
more than 75% of Microsoft-enabled OS converged devices sold in 2005, and wil l  continue to 
play an important role in driving Microsoft-enabied converged device sales glabatly. 

Table 4,4 : Pnlnisourca! Access Sunmary 
__I__ .......... _111__ ......... _I___ .......... _L_II_ .......... llll__ ..... ll_l ......... _l̂ _ll_ ......... l_l_ .......... LI_l ........ ~, 

6 U S @ @  owned by Access CQ,, .............. btd, ............. ............. http:JdWkw ........... .Eaccess-Lis-ifsc*com~ ............ .. ........ ___.. ......._I_ ........... I LI__-._ _x_I -__II ~~ LII_ II_ 

kocatkn : rkeadquartcrs irr ~ o k y o ,  ~ a p a n ,  with offices in ~crniany,  China, ~aiwan,  Kwea, France, 
i and tke ......... U.S.A. 

111_ ............ .......... ............ ........... ............ ........... ........... ........ -_ l_ll L_I__ l_-̂ llll L_I__ I___ 11_1 L__I ll_l Product Mftp. /.""". ......... 

........ _LII_ ........ ......... ----_lll_ ............. LI__I ......... -11111 .........___I_ ____II__ ....... __l_l_ ......... Locatkm: 
Key facts: 
........ ! Er'S$27X unitlion. 
Key i Nn Dcrcomo, inc. 
stakeholder 
cur rent 
I.icwsees: 

Founded April 1979, 9256 group eanployees! capital tian of 3f ,28 Sillion Y e F i r - . . ~  .-- 
____ ............. +-.- ............ 111- ................ 1_1_1 ............... _II .............. I_Ix .............. _II .......................... 111 ____.______I 

IxIxII_ ......... ~ ............. __^_II .... LI----_ ......... l_l_l .......... I____ ......... _I____ ........ _I__ ........ 
5. Pah-lsol.<rce os, li ees include PaCm (U.S.A,), Sarnsung (5 .  Korea), Motarola: 

yocera Wireiess (Li,S,A,), Sharp (Japan), and a numkrer of' smaller Chinese OEMs, 
'i irtctuding &ier and ~nro i .  1.9 of the top 15 OEMs Cicense their Netfront browser or 

........ 
Key products: 

corn onents of their Netfront Mohilc client suite. 
Netfront brawserfiMude br~wser., Netfront Mabile Client Suite of applications for 
cellutar pkusrcs, Pathsource operating system, Netf ront User interface and other 

.......... l̂ ll__ ...... _____ ....... ____ll_l ..........__XI. ...... __11_1 ..._ll_l ........... l__l .......... L____ ........ _- 

1 products for pcrtablc!mobile consumer eicctronics products ( i  .e. Netfront software i s  
&in tb-P!aystaticrt --111111- Portable, _LII__ PSPE. -. 

1_11 ........ .......... ........ ......... ........ 11111 ........ _11_1_ ........ __I____ .......... _I_ ........ 

i" 
Palmsource was purchased by Access Cu., {.Ad, in Nwmnber 2005. The originat. crperating system 
deployed HI the ear!y Patm handhetds, the itistatled base af Palmsource enabied devices swelied 
g.lobally to in excess uf 20 miiiion devices globalty in 2004, Sales of the platfcwt began t u  siidc 

15 Straiegy Analytics estimates. fcx- fluit year 2005 
18 Using exd>anya rates arid capitalization Inlomlatiun as of January 31 I 2006. 
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as the 0 5  vendor did mi: anticipate the need to suppwt its OS irr the mobile or celluiar- 
connected user enviranment. 

As t i s~rs  hcgan migrate away frtrrrt unconnected dwices i t a  2004, Palnsor;rce st,ruggled t o  
maintain i t s  position in the  OS ma:ketplare, in 2005, among ocher iriitiativei airrrecf at 
stabiiizing i t s  gkrbat position, P a l n s o w x  mobilized resoc~rr~es ta begin integrating ILinux-based 
s ~ i f t ~ ~ a r ~  code into the Paimsource OS for future product demand in China and other Asia-Pacific 
markets, i t s  pt.irc.hase of China Mobilesoft, a Linux platform supplier was part of this effurt. 

Access purchased Pairi~source and i t s  mobile OS products in November 2005 with the intention 
of trarWioning the OS t o  i3 Î inux or open source-based platform. In February 2006, ~ c c e s s  
announced that the CX wiil now be knawn as the Access Lin?iix Ptatform {ALP), an ope17 and 
flexible ~ i n u x  .based pbtforrr~ iaiiored for canverged devices. 

Today, Patin (device vendor., is different company from the OS supplier) supports the 
PaEmsaurce E X  ori slri increasingly smaller segmer~ of i t s  dev-ice sales globally, and aiso supports 
the Microsofr. Mridows MuMe $35. 5amsimg arid severai strtaller Chinese OWs are offering 
Palm-enabled products giobally arid in China, respectiveky. Access i s  actively involved in t.he 
process of transitionirq the 0 5  t u  an operi source piatform, but information on ig~; status and the 
commercial avaitabiiity of devices supporting the  piatform is  minimal a t  preset~t, suggstinfj 
stow take-up in the global arid C.hinese device community. 

' A community of devetopers using open source code to develop opesating sjjten 
pruductr, far a vac-iety ~f different comptrting env~ronrmnts, ane of which includes 
mobiie computing v%i converged ................___I_- deriices. ......... ____)lll___ ........ 

ost deeelogment efforts haQwning in Asia, with d eonccntrmon of efforts in S. 
.......... *..---xIÎI - .........- l̂ ll__ .............. 

stakeholders: "r Source Development Labs started. 
Current 
_II__ .................- ................. _lll .................. L-ÎIXIII - ................. l__l ................... l_l_ ............... I___ ....... 111 ........ 

license is not r q u j r e d  far Linidx based open so~rce  OS producrs in theory. The 

j comn-runity dev~lopnsenr: efforts are n-reant to  provide public development and 
ieverage of devdopment resources. Howe\ier, severak companies are agpsr ive ly  ! 1 Licensees: 

i 
i seeking tu establish prodtrcts that differentiate on a competitive position establ.islsed 1 
1 on ~.inrix-basrd systems, arrtong them ~ontavista and ~ o t o m i a .  nese ptayers are rwt 1 



1.- ........... l__... 

r .  1 he appeai of Law-cost, open source haridset de\ielapmerlt via the tinux platform has beerr 
debated in t h e  giabat device market since 200Q. linux has been very successful in displacing 
other platfarms in network witchif ig and process-intensive cortipliting environments iu! the last 
decade * 

‘[‘he rcqiiiremerct fur a cktxely integrated Link betweea cominuriicatiom and application 
ftAnctiunaIitj( of the *perating system has proven to  be a stumbiing bbck for Linux OS diffusion 
into the mobile converged deYir:e market globatiy . Several c)Udsl inciuding Sharp, have hac! 
limited stlccesc~ irk driving I_inr?x: device adoption, especiatty in mattire ceSkuh markets in 
(IVedern Europe arid Idorth America. The resource-intensive nawe of the 0 5 ,  combined with 
the Iack of an established ecosystem of supportitig application developers has virtual?,/ timited 
l.inaix BS-based canverged device sales to tail in these markets, 

in Asia Pacific, 14nm OS developnaerrt has conmued to  gain stearn. Ju\,okibe operators ar:d IT 
software players irr Koreas China, Taiwan, and Japan have deuclaped a cow group of suppliers 
and developers for Linux based products, This development, 3ed by players like Chit-ra 
!~O$ih2SOf~ and Mont3YiSt?31,1 aanang Others, has k?t?..@n frag171ented tli-tljl ~ Q ~ ~ .  ‘&jth broader 
csmrurilment to the deployment of the l.inux OS from Motorola {the company has sxated that i t  
will deploy Ljntrx across i t s  converged and traditianat celtutar hands~t. products in the future:), 
the platform i s  3aining some miomentrjm wjth sates concentrated in Asia Pacific. 

.I i tie recent launch of severak kinux consortiums . specificaly the Mobile hinux Initiative and tile 
kinm Phone Standards Forurri (LiP5) .. continue to  create momentum for broader kinux 0 5  
support in Asia and bVeseern Europe. 

_1_ ......... IxI_ ......... _1_ ........ _xI1_ ........ _.___I ........ ̂11111._ ........ _II ....... -IxI1-- ......... _lll ........... __I ._...___.. l_l__ 
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t-iancfset OEMs and C E b i  utiiize their own uperaring system products in various product 
segrncr-tts. These opFrating systems are prirnavjty meant to rmet the need for cvrrirnunicatians 
support arid basic application fiinctiaiiaiity on a rr\id t.iei-! hasic celI,u\ar handset, VXtcfarlis: Rex, 
erc, and sevrsrai other proprietary Real T h e  upcrating systems rf?;rd5) dewtoped by tiandf;et 
OEMs arid their- software suppbers are used in these product. cat,egories, The rriain p~arpose of 

these operating systems i s  to support hasic cumnuraicationr and application fun~t ior~di ty  on 
rtrcamliuesl computing architectures at a totat !awcr cost. These prodiicts do not directly 
compete in the same prudrirt segmerits with roniwged dwices running open operating systems, 
but wilt stiiC accoimt for owr '70% of cellular in 2007. 

[The remainder- of this page intentionally Eeft blank,] 
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AWPU .. Average Reventie pe: User. A metric M i z e d  by ceiluia: service providers to measure 
average sewices spending leveb tor their current, actfve celiutar customer hase. 

ASP- Average seiljng price. in this report, this refers to the  price that handset OEMs charge to  
cellular serrice pfovidel-s for their devices. This i s  essentiaiiy the whaksale or trade prjce, 

CEM .. Contract Equipn-tent Manufacturer. &\antifacture de~ices on contract. for other OEMs 
andlor seriirc providers. 

Ccfi~erg~c;d cfet4~e -. Aka k t ~ w n  ~ m s ~ f i  deykes, smart: p h ~ e s ,  anall wireless PDAs. These 
devices ~rtikize advanced con~puting architectures and cannectiuity technotoyies that provide a 
much higher level of furicrionatity arid application potential than typical cel!uiar handsets. The 
slippart of voice and data communications "cor:verle,es" with rich application arid rnuiti-tasking 
capabilities ori these devices at  B level typically mrich higher than what i s  available U ~ E  an 
ordirrary or average cdiular. handset. These devices utilize an operatins system to deliver rich, 
miilti-tastr,ing application fvoctionality white rinultancoiisiy maintaining and managing voice 
and data connectivity. These devices support a rich set of cornrnunicatians, entert.airment, and 
productivity applications that at-e typicaliy ncrt found or, bark, niasr market cellular handsets 
M i x i n g  a real-time operatlng system. lnteg&xi support for Wide Area Connectivity serves as 
the  core value of these devices, a k w i n g  key i~ser data, information, arid csmn-tunication to he 
activ&; managed and updated while the user i s  mobiie. 

Data-centric The data or packet based c0mmunication5 functions are the main 
I.icg%ge!fnnc'Liona~t~" Basic voice aod SMS tuc"icttorrs are also present, 

Emerging - Cot3rttries with celtukar service penetration kLow 5 m  trf the total 
popuiation. Nearly ai: also demonstrate per-capita iricome Levels across the total popuiatjnn 
that are significantly lower than developed or mature celtular markets in Europe and the United 
State$. 

MM5 
flessages. 
images, vidwos and other data fiie furmats. 

Muiti-Media Messaging, a ceikutar rnessdging protocai enabtmn, both text and data 
!"th$S enabled dei4ces aliow users to both send and rece1v.e text: mt3ssages as WPU as 

^___.............I___ ....... _l_l__ ........... _I__ ......... __l_l .......... -__II_ .......... _IxI__ ........... _______ .......... _..)___ ......... 
Pa3c 24 oi 25, 5: Stratqy I$nai,ytics 28% 



PDA . Personal Digtat Assistant. A device that offers enhancements based on prodxtiiij3 use of 
Personal Infomiation Management (PIMI applications, :.e' cotatact nanap,emerrt, scheduling: 
Inessaging, etc. 

Pro-pafd . Ceiiular service delivered QR a "pay as you go" haris, wkwe users pay upfront for 
mortttdy services and cannot use an amount beyond their self-determined pre-paid Level of 
sewice. 

KF . Radicr frequency. Cel[r.iiar radios work in certain licensed radio frequencies which vary 
depending m a  market and reguiatory factors. 

SM% . Short Messaging Serike, a cetlutar text messaging protocot used g[i:rbatCy by cellular 
sen~a.ice prrji4ders. A h  called 'text messaging', Srffers 160 syrnbot message lenptll arid can he 
enhanced {LMS j to support longer, concatenated messacjes and icons. 

Subscrfptions - An active ceitular ser\/ire detivered to  a user? bilied and paic! mrrrnthiy. 

Voic~-c.rntrk . Voice and $ask SMS functions are the main appUcatrons utilized or offered, 

Wide Area Network (WAN] - 'Technolopies, i.e. ceiluhr, PCS, 3C: Wisnax, that use radio 
frequency to provide voice andlor data connectivity i n  distances from a few meters t.o severa! 
mlles, depending Qri n e t ~ o r k  cor-tfiguration. Data trac-rsfer rates vary depending OR the 
gcneratian of RF t,echnakcs%y used for connertion. 

2,SG . CeCtular halsdxets supparring the I;SMIGPRS interface. Broadly defined by the 

speeds bckow 9.14 kbps. 
Internationa; Tetecomniunicatiwns Union as devices tha t  can theoretically srjpport data transfer 

SG . Third senera&m wireless p r s d i ~ t s .  Broadiy defmed by the !TU as products that can d e ( w ~ r  
data transfer s p ~ e d s  of 144kkps or higher without additional hardware and !of silicon based 
enhancemen",s. 

................. ............... - ..................... .. _I__., .............. _-_ ................ .... 
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From: "Bill Primosch" <WPrimoschQ NAM.BR 6;. 

am?: Thu. Nov 30,26308 7:19 PM 
Sub@2%: RIN W94-ADW5: NAM Comments an CommercemiS Proposed Mule on Revisions of 
China Expofl Controls and New Validated End-User Authorizaiiorr 

To: <publiccomrnenls 0 bis.dac,gov;. 

'This m a i l  contained an attached file "HAM Comments an 81s China Catch-All Rule 12-1-6.til" that was 
Parked by MessayeScreenjtm) Email Firswail. You may retrieve it at 

Per BIS poky, the file(s1 aflached to this message have been held in quarantine. If you are codain the file 
is a legitimate business docluinent, forward this messaye to the BIS Help Desk (ITHELP) and ask ta have 
the attachrneii't(sj released. 

http://mxI .tsis.docc.gov/sho~MfilP.php?O&l B 4 5 5 C 9 5 5 B E 4 1 5 E E B A 8 a 5 2 ~ ~ = 2 0 S C ; ~ ~ 4 ~ ~ ~ 7 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

AH unclaimed attachments are deleled automatically after fourteen (1 4) calendar days. 

Anached is a let-tar to wls. Sheila Quarterman, Bureau of Industry and 
Security, from National Association 5f Manufacturers President John 
Enyler providing NAM comrnents on the proposed rule "Revisions arid 
Clarification of Export arid Reexpcrt Chntrols for the Pwple's Republic 
of China jPRC) and Mew Aiathoriralion Validated End-User (RlN 
O694-AD75)." 

The NAM has serious c~ric~rns about ihe proposed rule and recommends tha': 
it be withdrawn and a special advisory committee that inciudes industry 
represerrtafives be formed to review the entirety of U.S. interests on 
this matter and cmsider alternativrs approaches lo advrncing national 
security goals, The letter provides a more detailed explanation of the 
NAM's pusifion. 

I would apprwiate it if you could confirm that the e-mail with 
atlachrneiit has been received. 

Thank you for ycrur assislance. 

William Prirnoscti 

Senior UIreCtor, !~iternational Business Policy 

National Association ol Manufacturers 

I331 Pennsylvania Ave., MVId Suite 600 

Washingtsn, DC 20004 

(202) 637-31 4.5 

bprirnosch @narn.org 

http://mxI
mailto:narn.org




The N AM has also ccr-signed a joint ietter with s&er associations that summarizes 
cornn:on l>tisiness concerns abo;i(; t i le propased rule. This letter highlights issues of particular 
inrcres: to  NRM nlenlbers, 

Trade C'rPntext 0% Proposed Changes 











Joh JI It: n g,I er 



This email contained an atYackred file "RIM OBY4-AD75. Stan Micro.duc" that was Parked by 
MessageScreen(%mj Email Firewall. You may retrieve it at 
http:h'rnxl .bis.dsc.gov~s:howfilo.php?OEABEAC3EFEf F0333B28t 95E f 3667CtA4SO8D56OQOBQ89f 
Per BIS policy, ttie fila@) albached to this message have been held in quarantine. If yoou am cerBain the file 
is a legitimate businsss dctcument: forward this message to the BlS Help Desk (ITHELP) and ask to have 
fha attachmentta) released. 

Ail uncisimed attachrn~nts are deleted automatically alter fourteen (1 4) calendar clays. 

Dear Ms. Quarterman: 

Attacheb is are con?ments from Sun Microsystems ur.r the July 6 Proposed 
Rule Concerning Revisions and Ckwificatiuns of Export and Reexport 
Controls for the PRC and New Authorization Validated End-User. 

Regards, 

Robert Ramg 

http:h'rnxl


]Items suhject IO rtatian:il security contrrls shiriild not be used for military applications by 
poteratiat adversaries, and lists of sw;h i t m s  should bcr reviewed priodically. However, 
while items that have been previously decorrtrckled may be (TLr0~ght back under control for 
legidmare rc:xwns, such adjustments should be narrowly fmrased and relatively 
rare, 



Orrr commeni~ on specific provisions of the proposed rule are as follows: 

Sun v i e w  ttlc proposed VEU as a p~~iit ive a r d  original idea, but  one that will be rarely 
used in the Xnii>rn;:ition Tt:chnuifog); industry. .Unlike some industries whose business 
models in Chiria ericompass wiultiple sales to a f w  customers? computer companies 



r['he VET.! ccrncept could a h  be useful in China (or ira other cuun&ies) to positively 
idcntify entities rhal carry no  risk of irroscribcxi end-use. This could serw to assist 
company scrceiiing effcsrts for i;lasses of entities for which the risk of such end-use is 
tlnlcear. 

The cxpansi yie rSefinition of "knowledge" used in the Imposal, while consistent with &at 
currently fourid 11.1 Pari 772 of the EAK, ei~sures that estensive additional screening will 
have io be ixnplenmited to dctect potential military end-uses. The similarly broad 
kfefi~iiti~n of "mijitary end-use" i-lrawn from the ITAR not only covers a very wide range 
of activity, biii will  require substantial ana1ytic;al e f f o ~  to resolve aiirbiguous red-world 
situations. 'I'his Lvj il in tun1 ctiusc useless delay arid cas! in substantial asumDers of 
customer transactions. 

Category 4 - C'om~.?uiers 



This conclusiori rightly r@csgnimes that carnputer systems andlor capacity 
substantially ahave the .I YJT level subject ts the proposed military end-use 
requirenrsnt are available frons decsnlrollsd sources, inciuding from within China 
itself. As a result, imposing a new military end-use requirement: on systems of .I 
WT or abuve will have no effect on pracurerrisnt by the Chinese military, which 
can purchase these systems from US S Q U T C ~ S  legally today if it SQ chose. 



Sincerely, 



. . , .. . . . . . . 
m T ? e  , , , , . . . , . , , , , . . , , . . . . . . . . . . . . . . . . . . . a- . . . . . . 

This email contained an attached file "Re Catch-all Ccrrnrnants;.prJf" that was Parked by 
MessageScraen(tm) Email Firowel!. You may retrieve it at 
http:llrnxl .bis,d~.gov!'sEtawfile.php?'i E22907 1 58C762180741 BFD~~5A788584570A03AOOOCf 87G 
Per B15 policy, the file(s) attached ts this message have been hold in quarantins. If you are certain the file 
is a legitimate business ducurnent, forward this massage to the BIS Help Desk (ITHELP) and ask Eo have 
the aftachmsnt(s) released, 

AI1 unclaimed atiashrrrants are delated automatica!ly after fourteen il4) calendar days. 

Maggie O'Neill 
Manager. !ntarnatianal Business Adairs 
Rockwell Collins, Washing?on DC Office 
Phone 703,516.8238 
Fax 703.51 6.8297 
Ernail mmuneillG3 rmkwel!collins.com 

http:llrnxl
http://rmkwel!collins.com


RW: 069.11.-AD75 







Sincere1 y,. 
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I.lisweser, dual-use items x e  pl'aced on the Wassenaar contr~l lists because of  their 
stralt'gii; utility, arid the fact is that controls have a reasunabie chance of heing effective when 
applied by all signa~cwies to the agreenlent. H n  a world with a n  increasingly globalized 
n~arketpliacti a unilateral policy of symbolic controls i s  conrpetitively hamifid while. serving little 
{SF no real national' security objective. The prcrpnseci r r i i . I i ~ y  end-use mlc has as its major 
objective I-e-iinposiidon of controls on widely avajlable, low- arid mid-level rttchnslcrgy items 
previously removed frci-ons the n-rultilateral control lists, arid i t  should be opposed based on 
principle. Specifics on the additional screening htirdens and difficulty or" export cnmpliance 
rc=suXting from [his proposal oiily adil to reasons w h y  it. should not t?c iniplcr-nented. 



The combination of broad defhitiaris of rniiitary end use and the kriowledge staiidard 
crem the rock and ~nouritain 01 Sisyphrrs for the exl3i3flir1,g community. In an trcoraorrxy like 
China's, where {he rniliitary rnf~2-rtstmctt~~ is intertwined with the civilian econcmy, a broad 
definition of support can stop business even if it, CJOCS no! dimtly cantribute to a specific military 
i:nd use. Ujniversitks, for example, are extremely prr?b3ematk, as many urijversj.?ies in China (as 
in the IJS j engage 3n research for h e  military. 'I'he due diligence required for ccimli>liance with 
the propi->sed rule would dictate that none of our wafer prc-hers, classified as 3B992, at a Chinese 
university can be used for any prc?.ject that may in scam shape or fmm, directly: or indirect%y, 
cuntrrbutc to the Chinese mi litarisy. The biirden iniposed by the proysosed rule will effectively shut 
Cascade atic-l o t h r  US companies from the Chinese university rn:trket and cncouraging Chinese 
customers LO purchase from our foreign carngetitms, OWF the past decade, tbi: US rriarrrket share 
in the university market has declined liarn 70% market shue t o  20% due to increasing export 
conirols and difficulties in securing visas f i x  training Chinese persm~ieI ira the United States. A s  
i s l  the prisposed nile will  ensurrr that US industry lases t.he remaining market share in Chinese 
university ni:u-k.etS 

'l'o coricli~k~ the effecrs of the pmposed regulation will be tvd'cild. an cine hand the 
pre,p~~sed rule will &rave a negative impact on ITS presence in China, .in favor of foreign 
competitors, On the other hand, i t  will force US companies to estat~l isf i  research, developxnent, 
and nianufactniing operations outside of the I!nited Stares in order to develop products which 
would riot contain US. tccl-rizolts;gy in order to r m ~ i i n  in the Chinese market, at the expense of 
the US hbm faux. Given thts effecrs o f  thc p r o p c ~ ~ ~ l  rule, we urge RIS to rec~nsider the list of 
contr~lled pr.oducts a n d  evaluate each set of products and  rechnologies in (he light of Iwth 
pcslentid threats to national security and fk-,reign availability. We would be pleased to respond. to 
any additional questions and cc)~icems that may not have beeri addressed In this letter, in a 
nttlriiie.r and tiruts t.hat would he nzutulilly convenient. 

Cascade Microtech 



This emai! contained an attached fila '%IS Catch All Rule Comments.@f" that was Parkad by 
MessngeScreen(trnj Email FirewaK You may retrieve it at 
http:l/mxl . b i s . d ~ . ~ ~ ~ l s h o ~ ~ j ~ ~ . p h ~ ? ~ ~ ~ ~ ~ ~ D ~ ~ 6  5 E l  EBE943M2AC;l i 3DDB57 1457387C50W2285C 

is a legitimate business ducurnent, farward this message to she B1S Help Desk (ITHELP) and ask to haw 
the aitachmenl(s) releassd. 

Per E3315 palicy, the file@) attached fo this massage have h n  held in quarantine, if you are certain the f i b  

Ail unclaimwd attachments am deleted atAomafically after fsufeeen (1 4) calendar days. 

We are pieased to submit our ~ommenfs, attached as a PDF file, Bo the € 3 6  
Psoposwl Catch-all Regulation. 

Best regards, 

WEtadon & Asaocjates 
international Lawyers 
lntsrnatihsnal Hsuss 
33\33 IJ Street, "W. 
Washington, D.C. 20007 U.S.A. 

TEI, (202) 985-43 00 

CELL (202) 258-46 45 
FAX (202) 985-4252 

http:l/mxl
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I, List of ECC'Ns: 
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A 1ar.e portian of' China':; rnachine tool output is coi-tstitntrd by lox% level and cwritnori 
machine tools. with o ~ e r  i ra l fof  China's current machine tool demand fur high and 
niiddle level rnachirse tools imt by fkeign inlpcrts. 
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in  order to nsaintaln i i s  compritivcness irr the ritpidly developing rnachine 
tcrroi market. GM'K has engaged in research and development coeyerarii>n 
with irniversities and research instltrrtes t'iiroughoul: C'hirra siicli as: Beijirig 
University of.Aeronaurics arid :gLstronautics i Beihang briiversity), 
Huazliorrg Gniversity o f  Science and 'Technc~logy, artd e~her research 
instit.utcs. 'Together, thesr: iiniversiries. institutes and GMTC' have 
cooperatcd to raise the company's overall technical level arrd the technical 
irrrtnvalion ability. 
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Majors and courses include the foIlowing areas: 
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? .  * I he deuclopnrent of' appiication terns has also udvanced. Since the 
ufthe Hei,jing HPC.' Applieaiii:tn Center, rieariy I O 0  items oi' 
le arid medinin-scale applicaiinri si:tfiwarc tias been devi.loped thr 

dnzens oferrtlties in the pexr&uin industry, metcorobgy, aviation, life 
science, scient:: reseuch and ei;rtionai defense. 





integrated circuits contr~lied :indm ZAW1 for item goixtg to ;i military cnd-use as 
defined in the rlrafi proposal. 
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i i .  C'hitiese Domestic Market and Capabilities 
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2 I ,  li i s  in the interest of the U.S. Gwemment md l,!.S. jtidustry to increase exporcs 
in the aerospace cilrnposii:: inaterial sector to Iegltimare comincrcial end-users 
arid end-uses in China, Tlxese esports it.o::id take place 1.1nder the supervision of 
the US. e x p t  licensing anJ end-tist: vis i t  system witkt  cooperatirig U.S. industry 
partners. which increases transpat.ency aizd cidiarices U.S. national security,. 
Irrcreasing legitimate conimcr~izl trade strcagtiiens U.S. cornpanies :hat are vital 
to :,he 1,r.S. military irzdiisrriul base :md thus enhances econornk securky 







4. 'The Chinese &i;ve the inlierent cqxbility ti:} priiduce composite parts at t j ie 
current demand ieveis and higher for currirriercial i m ,  but it i s  riot cost 
eUec,tive at this pi-rint. The primary reasc:n fc3r this is that the c;istomers on the 
coniinercial side are foreign companiss such as Soeirrg, Airbus, Einhraer, arid 
Eursrcapter. Ttie pans being produced for these custorriers ha.u.e been 
approved irt their respective countries through a Img arid expensive 
certification process. I lie cost arid h e  involved to test sixd cer~it'), Chiriese 

s, materiais, iools, molds, etc- wisuld he cost pmhibitive i o  
the cirsturrrers. (Note: Chiriri would, however, pursue char: pa.th orr the 
conmttrcial side i f  it is unable ti? participate in. the comnxcucinl aircrailt 
tnanufac~uring i~idt~stry as it global partner, This has in fact happened in the 
machine tooi industry where the Chinese Guvsrnnxenr. fins made the 
developrrient oftlie s:lorrrestic machinc iouS industry a priority. Chin, nctw has 
eight machine toilrl companies that arc i.n direct coinpefiticrn with h r e i p x  
companies.) 

I _ \  





c. Fareign Suppliers 

T- 
1 he lidlowing are i'oreig;n companies that si~pply cimposiw materials i n  China. Some 
or" rfiis rnaterial is  aerospace. zcmposite nrareria!. hut a vast rizajority goes to s p < d n g  
goods, textiles and other industries rerpiiring low level composite matcrials. China's 
psirriary Sotme h r  ncrosyace composite materials appears to hi: F.srqe arid Japan. 



6. Hescel provides campsite material to :tie Chinese SOEs primarily orif of  i ts  
European qxratictn. 



Research has provided a definite distinction berwvxx the military and commercial 
capabilities in the aerospacr: coriipvsite macerial sectc!r iii Chiria. Tlxis clistiucfion .is 
khat wirile 67'hina's military caphilicics in aemspace composite materials do tm rench 
the levels of't.hc U.S. in this ~irea? they are significantly higher than the con-unerclal 
ieve! arid deni;md. 'T'his disiiiictiorr is pertinent in that it appears to gre;iTly reduce the 
likelihood thar. increased i:on:rurercia'r trade in this n:rea woirld .htrtRer Chiixa's tnilirary 
capahilitie:;. 





3. I n  gerierai ternis, it7iiira.q aircraft specif'icstions i:eqiiire higher perf-brrn3nce. 'I'hr 
speed and rnaneuverabiiity {::f':?iilitary aircraR is m w h  grmier h i n  cornniercial 
aircraft and thus need composite materials with a greater Glass Trarisition 
Tea; perst.ure. 





3. China  C0rnposite:s Expo, Shnnghni, 'iepternber 4-6. 2006 









Six-ton ini.diunx sized 
helicopter to be uscd in  
transportation. security, 
xesciie arid crthcr civilian 
,. >_.. 3x?s,:< 
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This ernail cantainerll' an attachsd fils "G'TOC latter tu Chamber of Carnmerce (4) (2).dc." that was Parked 
by MessageScreerr(tmj Email Firewall. You may retrieve it a1 
http:!'inlxl , t3is.du~.gov~!sko~~ils.php?23aCCCEBB032~C~~0~~A~1 9425CBC'i 9 C4574380BOOOQB603 
Per BIS policy. the file(s) attached ta this rnessays have bsrn held in quarantine. If you a,re certain the file 
is a legitimate busirress document, forward this message to the €315 Help Desk (ITHELP) and ask fa have 
the attechrnent(s) released. 

A!! unctaimed attachments are deleted auiomaticaliy after fourteen (1 4) calendar days. 

Phase find aeached comments in response to Proposed Rulsrnaking 
Cmcerning Revisions and Clarification of Expofl and Re-export Controls 
far tits Poople'z Republic of China (71 Fed. Reg. at 3831 3, July 6: 
aoos). 

Jade c;. west 

Sr. Vice President I Governmerrt Relalions 

tel: 202-872-0885; fax: 202-236-5940 

cc: 

http:!'inlxl


Novenibor 30,2006 

Sheila Quaflerrnan 
Bureau of industry and Security 
United States Department of Commerce 
14'" Street and Constitution Avenue N.W. 
Washington, W,C% 20230 

BE?: Proposed Rulemaking concerning Revlsijoras and @lari%Oca%Ecsn of Expoad and 
Reexpar$ Confrois for the Pmpte's Rspasbk of CMna (PffC) and New Authorization 
Vaiidalsd End-user (71 FR 98313 of July 6,2006) 

Dear Ms. Quarttarmarc 

The Global Technology Distribution Council (GT'UC) appreciates this opportunity to comnlent on 
the Proposed Rulemaking Concernjng Revisions and Clarification of Export and Re-expert 
Controls for the People's Ropublic of China [PWC) and New Authorization Validated End-User (71 
FR 3831 3 oi July 6, 2006). 

The GTDC is a California nonprofit mutual benefit corporation csrnprised of the largest technology 
distrihrjlors the world. The f 3 tnembars of t#e GTDC, the majjarity ut which are US-based, 
represent over $90 Billion in worldwide technology sales. 'The US-based members include Access 
Distribution, Arrow, Avnet, Agilysys, Bell Micra, lngram Micro, Spnex, Tech Data and Westcon. 

GTQC members are committed lo deing their part in supporting the national security of the United 
States, including complying with BIS regutations and cooperating fully with federal authorities. As 
explained beiaw, however, the proposed regulations with respect to Military End-Use 
Rquirements (CrMEUW) applied to the distributors' business in China, will not adva,nce national 
swcurity but will rather increase the adrninisirative burden an these companies, thus weakening 
their competitiveness in global markets, with i-io improvement on ~xpor f  control airns. 

Please permit me to describe tho business structure of the distrihulion industry as a way of 
demonstrating the inipracficality of the prctposed regulations. The informatior: technology 
distribution industry is ctiaracterired by the following: 

.. Information Technology distributors purchase products such as printers, n-fonitors: 
computers, servers, peripherals, software and others directly from techrlology 
vandors stich as HP, IBM, Microsoft and others. They often maintain these products 
in inventory and provide them in a "just-in-time'" fashion to a variety of different 
ressI!er customers (not directly to end users). 
The technology vendors JHP, lBM, etc.) utilize numerous routas fo market, inciuding 
global distribution, in-country sales to local distributors! dirxt sales lo end users or 
resellers, internet sales and other. 'The fact that most l'T vendors use muiliple routes 
to mart,et makes regulations on US-based giobal distributors ineffective in controlling 
the flaw of product to a particular country since there ara a variety of way$ end 
customers can obtain the products. 
The distribution ir~duslry operates irr a 'Two-tier" slrvcttrrc3 with distributors selling 

- 

- 



technology products to “r~sel‘rers” wfto in turn sell the products lo end user 
b~isinesses and consumers. The resellers often integrate products into rnuiti-product 
tffchnology solutions, such as a wireless networks s r  irztegratocl compufer-monitor- 

Resellers range from smali businesses, system integrators, corporate resellers and 
large retailers. ‘Those customers depend on the just-it?-time, muiti-crerrclor inventory 
maintained by the distributors as weii as twhnical and saiss suppart and credit 
financing. Orie phane call or internet inquiry from a reseller ‘to a rJistributor can 
procure countless products from airnost any technology vendor, have the products 
and software inlegrated a,nd have the products shipped. often on the same day as the 

Finally, the industry operates on low gross margins in the 7-8% range and net profit 
margins after tax in the 1-2% range. Profit margins at this level cannot sustain 
burdensome cost increases wifhaut price increase in the market which in tun? will 
make the US-based companies uricornpstiliva against other globai distributors and 
against local distributurs who will have access to the sane products in the Chinese 
rnarke?, 

printer-copier workstations. 
- 

order is placed. 
.. 

Key issues at technology distribution in China 

It is noted above that distributiori is a two-tier industry, bn deveioping @uunZries such 
as China, the industry is often “multi-tiered” with products moving from vendor to 
distributors and then ‘to multiple sub-distributors and resallars before they end up in 
the hands of an end user. 
Moreover. resallers, whether in the U.S. or in developing countries, are very guarded 
about revealing whu their end users are for obvious compelrtive reasons. When there 
are multipie tiers of resellers involved as there are in China, it is ir-nposaible fur the 
distributcrrs to identify the ultimate end user wrth certainty at the star2 of the process 
when thay ship a prcduct. 

Vras GTDC supports the ubjactive sl improving the national security of the United States and we 
supporl comp‘riance with BIS regulations arid cooperation with federal authorities in this effort. 
However, Bur tho reasons stated above we b&eve the MEUR Proposed Rulemaking will naf be 
effective a9 all in cantroiling the flow of sensitive technology into the PRC. We believe that these 
regulations wiii potentially damage the competitiveness of significant Arnerica.n companies 
opsrafirzg in an exlrenwly con~petitive global industryy. 

.. 

The GTDC respect8ully racomrnends that BIS reassess the MEUR proposed rule. 

Sinceraly, 



_....-. .._1_____1 -- . - .............. ~ ........ II__ e------ 

Regarding; BIS  Comments on China 
Catch-AB! Prspssed Rule 



December. 4,2006 











‘This emai! contained an attached iile ”SEMI Attachrnent Two Revised.pdf” that was Parked by 
R4rssageScreen(tm) Ernail Fire~all. You may retrieve it at 
http:,;imxl .kris.dac.go~i~sho~~ile.php’?9$BFXOBCS OFEfD8DEBEEAFf %F2BDF3BBJ4575CE7206~~C~~4 
Per SlS policy, the iiie(s) afiached to this message have been heid in quarantine, If you are certain the file 
is a Isgitimate business document, forward this message to the BIS Help Desk (ITHELP) and ask to have 
the atlachmentis) rsleaseb. 

All unclaimed attacf-inxmts are deleted au?o#?aticaIlv after fourteen (1 4) calendar days. 

This email contained an attached file ”SEhrll Comnients Final.pdt“ that was Parked by MassageScreen(lnij 
Email Firewall, You may retrieve it at 
http:,‘!iunx f .bis.doc7,govishowtile,php?54j OE~A86BQB05930EFBF838F90898FE4575CEa3000~~~~~ 
Per BSS policy, tbs tilets) attached tu this message have Seen held in quarantine. It y ~ u  am certain the file 
is a iagitirnata business document, forward this message to the BlS Help Desk (ITHELP) and ask to have 
the altachmeuit(s) released. 

All unclaimed attachmerits are deieted automatically after fourteen (7 4) caiendal’ c5xp. 

Ai! unclaimed aitachwisnts are deleted autoucatically after fourteen (I 4) cakndar days. 

Attached is a slight revision to the submission filed yasterday by 
Semiconductor Equit-Jment and Materials international (SEMl). We apologize 
lor the change, but scme of the foreign availability ififomation had not 
been included in Attachment Two. We wau!d like lo make sure that the full 
range of information is availabie io officials as they consider poiicy 
changes, 

The corrected version of Attachment Two :s attached. PIsase disregard the 
original version of Anachment Two and use Ohis version insteao, The 
correct versions of our comrrmnt letter and A!tacRment Om are in tfia 
following marl. 

Thank you for you? assistance with this revision. Piease let me know if 
you have any questions. 

http:,;imxl
http:,�!iunx


(See attached f i b :  SEMI Attachment Two Revisod,pdf) 

R4aggie Hershey 

12104!2006 3 2 0 3  cc: 
PM 

Tu: publiccornmerits8 bis.doc,gov 

Subject: RIN 0694-WD75: Public Comments from SEMi on China 

P!ease find attached the comments ai Semiconductor Equipment and Materials 
International {SEMlj in response to the prnpased rule on China, export 
licensing that appeared in the Fsderai Register on July 8, 2008. I have 
included our comment letter as welt as tvlia ultachments. Please let me know 
if you have any trouble accessing these documents. 

Thank you arid best regards, 

(See attached file: SEMI r"on7ments Final.pr2f) 

Maggie Wershssj, 
Director, Public Policy 
Serr?icondiictctr Equipment arid Materiais Inlsrnationai (SEA4I) 
*401 K Street. N.W., Suite 601 
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December 4' 2006 

RE: Proposed Rule ... Revisions and Clarifications of Export and Reexport Controls for 
the People>s Republic of China; Mew Authorixation Validated Eald-User (7 I Fed, Reg. 
38,3 13 Uu[y 6 ,  2aOQ)) 

Semicai%ducrsr Equipmem and Materials Internaeianal ("SEMI") is pleased to submit to the 
Commerce Bepa~ment 's  Bureau of Industry and Securicy f"BW) the following comments on t he  
proposed amendments ta cke Expo@ Administrattan Regulations (,'EA,,') identified above. 

SEMl is the industry association of companies that provide equipment, materials and 
services used to manufacture semircondudars, displays, nano-scaled struaures, rrsicro- 
elertrasnechanical systems and related technologies. SEMI represents large and srnaII companies 
that contribute enarmous!y to the advance of micraekctronics rechno%agies and that are central to 
comniunides of highly-skilied and educated engineers and technologists in many regions of the 
United States. Uriited States semiconductor equipn~esrt and materials cean~panies a r e  world leaders 
in many technologies, but they face increasing eonsp~~tition from producers in other countries. 

SEMl's cornmesits an the propased regulatory amendrnetscs w e  informed by hcw about 
SEMI companies, the pradum that they produce, the market in which they oper.dte, the relevance 
of export conr.rols to their operatians, and the relevance of sales of their produces in China ECI U.S. 
national security interests, SEMI supports eReetive export controls as needed to preserve U.S. 
security interests and wishes to work with BlS to ei~sure tha t  a final regulation serves those 
interests while avoiding any unnecessary cost to U.S. industry, 

The products made by SEMI cornpanics w e  overwhelmingly designed and rased to 
manufacture whoilly commercia! and civilian eiearonic devices that am mass produced and mass 
rriarketed. While SEMI companies operate in a commercial, civilian environment, they contribute 
greatly ta U.S. leadership among many teehnobgies. 



The Chinese market far semiconductor rnanuhctureng equipment ("SPlE") is pivotal to the  
health of U.S, SME companies and, by extension. U.S. leadership in SME technologies. A recent 
survey by SEMI expens reveaied that Clrinese acquisitions of SME in 2886 through 2008 are 
expected co exceed $9,8 billion - mare than tomi Chinese SME purchases during the iast years 
(200 I through aaas), 

With China representing by far the fastest growing SME market, US, firms cannat remait) 
top SNE companies if they do not participate broadly in the Chinese market. While other more 
established markets may be larger in size, the China market enjoys the fastest grsmh rates and 
provides the industry with the mase opportunities to establish new business. The estimated 
growth rate for this year is quite high with the China market prajected ta increase by 78 percent 
from $ 1 3 3  b i h n  in 2005 to $237 billion in 2006, Aker a slight dip in 2007. gruwth is farecast at 
I9*84 percent in 2008 and I2.22 percent in 2889 while rates in other regions are expected ta be 
generally more modest. By 2009, the s i x  of the China market is expected tu reach three-fourths 
the size of che Europe market. Attachment One contains the SEMI Mid-Year 2006 Consensus 
Forecast Market lnforrtsation by Regisn. 

While the China market provides many opportunities, U.S. suppliers' share of SME sales to 
China - like their share of total internarionai SlME sales - has been hlhg. The W.S. partian af the 
Chinese $ME market dropped from 58 percent in 2003 to 44-3 percent in 2885. In these 
circumstances, it i s  particularly impamnt that expsst controls riot be configured or administered 
in a way that unnecessarily impedes US SME sales to China. 

Another SEMi survey - this utle SP u.5. SEMi mcss1bers - establishes that expart cantrols 
can bear heavily on  SME producers' ability to cornpete in China,' Forq-wo percent of 
rqmndens  reparted that export: controls have cuntributed to last sales in China. A few survey 
respondents9 estimated last sales casaled several rnilliions of duiiars each. While the numbers of B E  
license denials have been limited$ U.S. pr-oducers have sometimes found that the delays and other 
compllications iwolved in seeking a license have /ed them not to pursue sales opportunities in 
China, 

SME sales to China should be readily amenable EO expart eoritral streamlining. $ME 
systems arc, by and large, high-value and highly visible. Diversion risk is sniarimai, and sales to China 
are duminated by a relativeiy few9 large caniswercial semiconductur manufacturing facilities, Sixty 
percent of the rsspondenss cs the SEMB-rstember swvey indicated that their business in China - 
critics! tkaugh it is - is iimited to I Q  or fewer customers, Working with the industry, the U,S, 
gwvernment should be able EO hshian export cantroi policies that permit the avewtrelrrsiug bulk of 
SME sales to China without licenses and withuuc creating signiff cant arational security risks. 

_____. _I ............. ___I 

i 

' SEMl conducted a survey af V.5. member cnmpxnies in April-Play 2WCe regarding the impact of export runtrois on 
eke i n d ~ i s t r y ~  She S ~ T T Y C ~ ) '  was s i m  to those ramparries participating in the ;~~~ciatc ion's export c o n t d  activities. We 
received a high respofise rare of 43 percent with I2 conyanies responding out of a pooi of 28 suvvey recipients. Half 
aF the respondens were equipment suppliers and the ather half were div&d aroang subassembly and cornponenr 
suppliers and rnaceriais c ~ m p a ~ i e s .  Mort reapondens had over $500 rriiision io annu& r~?~fitwes and five had over $ I  
biiiiurt in revenL.ie. 
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SEMI applauds the creative thinking that underiies she validated end-user ("'VEU") proposal. 
It is irnpormnt that the U,S, governmerit find a way t o  ensure that U.S, companies can, without the 
need for individual expose licenses, supply ckeir full range of commercial SME took to reliable 
csrnmercial fabrication faciiities in China, W e  believe that the VEU initiative could pravide the 
basis to do so. 

In pasticuIat., the VEW propQsal could substanria1ly seduce the cuss of repetitive licensing. A 
tap cor~cern aniong respandents to che survey of U.S. $EM[ members was the requirement that 
they otstaii-r successive licenses ea ship the same types of equipmerit to the same Chinese 
custamers. Sixty-four percent af the respondents reporse# chat these follow-on iicenses have 

government and industry of obtaining successive licenses for similar products to the same group of 
custon-ters, the licenses cornmonly include varying types of conditioris for no discernable reason. 
This complicates company compiiiance and niadtes it more expensive. Substantially reducing 
repetitive licensing and stxx%wdizirng license conditions for major Chinese customers wauld go far 
toward eliminating the unnecessary cos% of controls on SME sales to China, and the VEU proposal 
shaws promise for achieving this reform 

represented 75-to- t 00 percent of their licensing ~olume.  Apse from the needless expense to 

In addition, the 'VEU proposal cotald lead ta a niare level competitive environment among 
SHE suppliers in the United Sntes and abroad. Wkik nwst applications for SME licenses are 
approved, SEMI menibers continue ta have serious concerns about diffe~ences beween U.5. 
licensing practices and chase sf other Wassensar Arrangement participants. Qne particular 
concern is appiicaeion-process in^ times. One-half of respondents eo the SEMI member survey 
reported that their average processing periods range from two-to-four months. Qne-quarter caf 
the r e s p ~ i - r d e ~ i  indicated that their werage processing cimes were four-to-six armaiths. We 
understand chat applicatian-processing cimes among other countries are substantidly shorter and 
tend so be measured in weeks or even days. A VEkl approach could go far toward addressing this 
issue for expons ta major Chinese cu~sorn~rs ,  

SEMI oHws the following sugpt ions eo heip enable the VEW proposal to reach its potential 
to improve U.S. export: contra! policies vis-&vis China: 

First, BlS shuuld ensure that the scope of license-free treatment under the VEU provision is 
suRciendy broad to make the program usefuI. BlS should c&fy that VEU ilicense-free treatment 
wi3i ordinariiy be accorded ail items under Expore Control Classificaeian Numbers ("ECCNs") 
3800 I and 38002, Limiting end-user validacisns to seiected categories af prudt~cts in 3888 B or 
38002 is uw-tecessary and would severely undermine the utility of the VEU program. If B E  has 
canfirnxd that a semicanductor fabricator in China does not present a significant risk of diversion 
or other security cancertis, BIS should permit license-free shipments of a13 3B66 ! and 3BB62 coois 
to that fabricator. 

Rescrictions on product eligibility under a validation wou!d run count.er ta the fundamenta! 
p~rrpose ofche VEU initiative as we understand it. Far U S  SPSE companies to maintain their 
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readership - and for the United States to maintain SME technology leadership - the U.S. companies 
need a license-free path to supply top-of-the-line civil, commercial $ME tools to reliable civil, 
comsnercial Chinese fabricators. Supplying second-tier systems to the fastest growing market is 
incompati$[e with retention of U.S. leadership. 

We urge the gavertiment t.o amid incremental changes to VEBZ product scape !imitations. 
Forcing U,S- companies to continually seek scope expansions would be tantamount to current 
traussacsion-!icerrse practices. United Smes suppliers wauld face the same problems of deiay, 
expense and unceseainq. 

Furthermore, the t.erm "facility" shauld be changed to "facilities" in proposed section 
748, I5(d)( 1) .  The current text could be canstrued to mean that VELJ license-free coverage would 
extend to only one facility per VEU or that each facility would have to be individually approved. If a 
Chinese end-user is foaund to be sufficiently truswonhy to be validated, there shouId be license- 
free treatment far exports and reexports to all of i t s  aperations (except, perhaps, in unusual 
circumstmcen when a particular- facility might be expr~ssly omitted). 

Secotid, BlS shouid clarify that exporters that wail themselves of YEld license-free 
treatment will not $e subject to intrusive auditing policies. Scandard BIS auditing policies for 
exporters stsodd be su%cient, arid the scope of VEW audits should be limited to the VEU pragrsrn 
itself. A more intrusive policy cadd lead exporters to conclude that moving from a traussaccion- 
licensing practice to reliance an the VEW program is not justified. 

Third, SEMt suggests that BIS eliminate or at least minimize the extent tu which VEU 
candidates are required ta provide certifications. Attractive candidates for validation will have 
understandable abjections to making certificatic3ns abouc their behavior, even if they are not 
provided diractlly to the US. government They will be concerned, for exarngfe, that cer-tificatians 
would make them subiect to the jurisdiction of US. courts and agencies and otherwise yieid legal 
exposure which they, as foreign entities. would have difficulty understanding, !et alone addressing. 
Consequentiy, these requirements may result in a universe of applicants for validation that is more 
limited than it otherwise wouM have been, 

Whether or not certifications are provided, the 16'5, government can evaiuate whether the 

diversion. If the end-user is validated and is subsequently found to have become isleligible far 
validation or it refuses to acconmodate U,S. ga~err~ment site visits, its validation can be revoked, 

candidate Chinese end-user is  engaged in military activities or presents a significant risk of 

Fourth, we wouid like to work with BlS to ensure that &e Vfld program is administerd in 
a s.&otaghtfu% and flexible mawner. BlS should deploy a scrficient number of trained, experienced 
staff to process applications for VEU status and ts administer the VEU export atfthoriaatiarr. 
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It will be particularly critical f ~ r  BlS to process applications for validation quickly. In our 
industry, like marry others, the pace of technolugical and market changes is extremely rapid. if it 
tzkes wontho tu impiement a validation, the ut iky of the validation c ~ u l d  be greatly undermined. 
We are encouraged by reports that B E  is seeking to inakc validation decisions within 30 days of 
receiving applications. This is the type of timing that could make the VEU program ra useful 
modernization uf US, export corstrok. 

Finally, SfMl urges chat BIS continue eliciting industry input an the VEU program after it 
becon~es effective. SEW recognizes that the proposal is experinrenm!, and adjustments will no 
doubt be needed to enhance its effectiveness as Iirnitatians become apparent through experience, 
SEMI would be enthusiastic about c ~ n t i ~ ~ i i ~ g  a vigorous, public discussion about ctre VEU program 
in the monel-rs and years foilowing its iniplementxtirsn. 

The proposed “‘military end-use” licensing rule would establish new license requiremetits 
for exports, reexpons and “transfers” of specified Items if the exporter or transferor. has 
“knowledge” that the itern i s  intended for a “aniiiary end-use.” Military end-use wauiid inciude use 
fur, among other things, production, design, development. maintenance 01- operation of an item on 
the U.S. Munitions List, The ruk  would also require a Iicersse for the knowing “’~uppsrt’~ of such an 
export, reexport or “transfer.” 

SEM8 has always suppaned US, expurt control measures that errhance U.S, national 
However, we believe that this regubatian wiSl tend to undermine the US. industry’s security. 

competitiveness without materialiy affecting whether listed pruducu benefit the Chinese military. 

First, the prnporai would be, in any meaningful sense, unilateral. There is no current 
prospect that any other cuuntry will apply a policy like the proposed military end-use rule. As 
sueh, cbe prcapasai would be irseffective and represent little or nothing snore thari added cost.. This 
is  particulariy t ~ u e  in the SME industry, where U.5. companies are cornpeeing fiercely with suppiiers 
in other countries. In SEMl‘s view, the 81s should only consider promulgating a new controi if it is 
mrrltitateral. 

Second, by encompassing ECCNs 3 R W l  and 38992, the proposal would apply broadly to 
SME ~ystetns;.~ This equipment is intrinsically commercial and civil and is designed arid lased to 
produce cominercial, civil devices, The covered i t e m  a r ~  not miiitarify significant and they are 
part of the control categories that were generally decontr~lkd within the Wassenaar Arrangement 
based on their non-sensitive nat;ure, Also, ECCNs 38991 and 3R892 are very broad categories 
that require ten pages of regulations to l ist appruximately 34 types of equipment widely used to 
produce sert~ieonbuccors. At  minimum, there would seem tu be no basis to cover all of this vast, 
diverse set of products. 

.LIIIIIIIIy.y .................... __I_ 

? These ECCNs encampw c.err.ain “equipment speciatly designed far the r r ~ n u f ~ c t t r r e  of semiconductor deickes” 
(38% I .b) and certain “ e ~ r i i p n w ~ t  specially designed for the inspection at‘ testing of srmiconducrcsr devices“ (3B992.b). 



Another reason that SME should be omitted frum the military ersd-use proposal is the 
broad foreign availability of SfJiE products. AI! major SME systems are supplied by companies in 
other countries, and we understand those ocher countries do not view SME exports to China a$ a 
security concern. Adding is. licensing requirement for these syscems will only create confusion and 
cost. Please see Attactirrrent Two for an overview of foreign availability for she types of products 
included in ECCNs 3899 I and 38882. 

Some government officials have suggested that foreign avaiiabllity from Wassenaar partners 
way DOE be given as rnuch weight as items available from Chinese sources. We see nu basis for 
this in the underlying s ~ u s t e  ar regulations on foreign availabiiity, and we see no policy basis for 
this position. I f  the item is available CD the Chinese buyer, it is available - regadless sf the source. 
Any U,S, government efforts to stop the supply via the military end-use control would tlierefure be 
unsuccessful. le2 ehese circumstances, the U S .  control would do no good and should not be 
impased. 

Third, she proposal provides no guidance as to the type of screening that shouId be applied 
to address she new Bicense requirement. If anything like the praposal is retained, the regulations 
shouid esmbiish a safe-harbor of screening that, if completed, would insulate the exporter from 
liability. 

B E  clarified in guidance published on  its Internet site in October 2806 that the mere fact 
that the errd-user engnges in swiiitary activity would not necessarily mean that an export to the end- 
user is for a military end-use and, hence, covered by the license requirement. W e  applaud this 
clarification and urge BlS to include this point in the regulation itself. 

Fourth, the proposal showid be modified to establish that the [iceme requirement would 
apply only if the exporter is i rh rmed that an e q o n  would be for a military end-use. For example, 
Bl5 could publish a list of Chinese military programs or restricted foreign purchasers to which the 
listed items should not be exported. Any catch-ail regufation should employ, at niost, the “positive 
knowledge“ standwd described by U S  government officialis earlier this year rather chan the more 
uncertain standard contemplated by the proposal. 

Finally, if the propasal is to be retained it should not extend beyond exports and reexports, 

also far some ill-defiraed “suppsrt” activities and for certain intra-country “cmnsfers.” SEMI can 
find no statutory basis tu require a license for non-export activities, including in the now expired 
Expore Administration Act. [ti any event, there appears to be no policy justification for applying the 
r u k  to nm-export transactions. and applying the rule to non-export transactions would magni9 
casts occasioned by the rule. We note that  General Protaibitioai I O  already prohibits U.S. persons 
from engaging in various activities, such as “cransfer,” “finance” and “tranrpofi.”, with respect to an 
icem subject to the EAR and exported or EO be expuned with knowiedge that a vialation af the 
Expun Adrwir\istmtion Regulations has occijrred: is about eo occur, or is intended to occur in 
connec.tion with the item. 

The proposed rule would establish ket ise requireJments nas only for expom and reexpurb but 



The proposed new Ministry of Comnserce ("MOFCOM") certificate requirement would 
increase exporter costs arid could reserle in delays. SEMI is concerned thac the Chinese 
government is il!-equippeb to process the volume of certification requests that wo~tid emerge from 
expanding the scope of the certificate requirement Repom indicate that Ctrinese authorities 
concede tkac they will be canabfe to administer the program in a timely maruw. Furthermore, 
exporters seek.ing a license wsuld be at the mercy of a foreign government agency, which may be 
inclined tu exercise discretian in favor of one competitor aver anorher. Understandings with ttre 
Chinese government that it will administer irs program of certifications in an effective, reasonable 
and tin-tely way shouk! be: a prerequisite to retaining t h i s  requiremetit. 

FinalOy, the rationale for a $5,000 threshold is unstated and unclear. it would be su 9aw as 
to cause the cercificate requirement ta cover the vast bulk of SME exports' SEMI urges char the 
threshuld be reviewed or more nai-rawly defined sa as to fucus on items of particular significance 
eo U.S. natiorra! $ecwky inceresrs, which wcru!d be a priority for a patesitial end-use verification in 
the future. We understand that the purpose of this praposal is to erwre that the US, government 
Is abk ta conduct end-use checks an an increased number of exported items. 

To summarize the SEMI pssitiun, we see both potential and areas of concern in this 
prsposal, We support the 'dEU concept with the reseryatiorss and recommendations stated above 
and seek to work with the gavernment to finalixe and implement a warkable new policy and 
process. The military ersd-use restrictisti is problematic in that it is unilaceral, too bruad and too 
unwieldy from a curtsptiance perspective for all concerned. Most impormntly, ie does not add 
significantjy to U.S. national security iis our sector and cuuld hurt  LJ,S, companies' sales in China 
and thereby undermine s u r  comper.itive position there. In the Iang run, that coiifd h u r t  U.S. 
national security by undermining our manufacturing ieadership in a critical sector, 

Once again, SEMI appreciates the uppartunity to address this itnporsant matter. Please dcr 
not t\esitate to CQRtaCt  me if you haye questions about our scrbmission. 

Sincerely, 

Victoria D. Hadfield 
President, SEN3 North America 
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‘This emai! contained an attached iile ”SEMI Attachrnent Two Revised.pdf” that was Parked by 
R4rssageScreen(tm) Ernail Fire~all. You may retrieve it at 
http:,;imxl .kris.dac.go~i~sho~~ile.php’?9$BFXOBCS OFEfD8DEBEEAFf %F2BDF3BBJ4575CE7206~~C~~4 
Per SlS policy, the iiie(s) afiached to this message have been heid in quarantine, If you are certain the file 
is a Isgitimate business document, forward this message to the BIS Help Desk (ITHELP) and ask to have 
the atlachmentis) rsleaseb. 

All unclaimed attacf-inxmts are deleted au?o#?aticaIlv after fourteen (1 4) calendar days. 

This email contained an attached file ”SEhrll Comnients Final.pdt“ that was Parked by MassageScreen(lnij 
Email Firewall, You may retrieve it at 
http:,‘!iunx f .bis.doc7,govishowtile,php?54j OE~A86BQB05930EFBF838F90898FE4575CEa3000~~~~~ 
Per BSS policy, tbs tilets) attached tu this message have Seen held in quarantine. It y ~ u  am certain the file 
is a iagitirnata business document, forward this message to the BlS Help Desk (ITHELP) and ask to have 
the altachmeuit(s) released. 

All unclaimed attachmerits are deieted automatically after fourteen (7 4) caiendal’ c5xp. 

Ai! unclaimed aitachwisnts are deleted autoucatically after fourteen (I 4) cakndar days. 

Attached is a slight revision to the submission filed yasterday by 
Semiconductor Equit-Jment and Materials international (SEMl). We apologize 
lor the change, but scme of the foreign availability ififomation had not 
been included in Attachment Two. We wau!d like lo make sure that the full 
range of information is availabie io officials as they consider poiicy 
changes, 

The corrected version of Attachment Two :s attached. PIsase disregard the 
original version of Anachment Two and use Ohis version insteao, The 
correct versions of our comrrmnt letter and A!tacRment Om are in tfia 
following marl. 

Thank you for you? assistance with this revision. Piease let me know if 
you have any questions. 

http:,;imxl
http:,�!iunx


(See attached f i b :  SEMI Attachment Two Revisod,pdf) 

R4aggie Hershey 

12104!2006 3 2 0 3  cc: 
PM 

Tu: publiccornmerits8 bis.doc,gov 

Subject: RIN 0694-WD75: Public Comments from SEMi on China 

P!ease find attached the comments ai Semiconductor Equipment and Materials 
International {SEMlj in response to the prnpased rule on China, export 
licensing that appeared in the Fsderai Register on July 8, 2008. I have 
included our comment letter as welt as tvlia ultachments. Please let me know 
if you have any trouble accessing these documents. 

Thank you arid best regards, 

(See attached file: SEMI r"on7ments Final.pr2f) 

Maggie Wershssj, 
Director, Public Policy 
Serr?icondiictctr Equipment arid Materiais Inlsrnationai (SEA4I) 
*401 K Street. N.W., Suite 601 
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December 4' 2006 

RE: Proposed Rule ... Revisions and Clarifications of Export and Reexport Controls for 
the People>s Republic of China; Mew Authorixation Validated Eald-User (7 I Fed, Reg. 
38,3 13 Uu[y 6 ,  2aOQ)) 

Semicai%ducrsr Equipmem and Materials Internaeianal ("SEMI") is pleased to submit to the 
Commerce Bepa~ment 's  Bureau of Industry and Securicy f"BW) the following comments on t he  
proposed amendments ta cke Expo@ Administrattan Regulations (,'EA,,') identified above. 

SEMl is the industry association of companies that provide equipment, materials and 
services used to manufacture semircondudars, displays, nano-scaled struaures, rrsicro- 
elertrasnechanical systems and related technologies. SEMI represents large and srnaII companies 
that contribute enarmous!y to the advance of micraekctronics rechno%agies and that are central to 
comniunides of highly-skilied and educated engineers and technologists in many regions of the 
United States. Uriited States semiconductor equipn~esrt and materials cean~panies a r e  world leaders 
in many technologies, but they face increasing eonsp~~tition from producers in other countries. 

SEMl's cornmesits an the propased regulatory amendrnetscs w e  informed by hcw about 
SEMI companies, the pradum that they produce, the market in which they oper.dte, the relevance 
of export conr.rols to their operatians, and the relevance of sales of their produces in China ECI U.S. 
national security interests, SEMI supports eReetive export controls as needed to preserve U.S. 
security interests and wishes to work with BlS to ei~sure tha t  a final regulation serves those 
interests while avoiding any unnecessary cost to U.S. industry, 

The products made by SEMI cornpanics w e  overwhelmingly designed and rased to 
manufacture whoilly commercia! and civilian eiearonic devices that am mass produced and mass 
rriarketed. While SEMI companies operate in a commercial, civilian environment, they contribute 
greatly ta U.S. leadership among many teehnobgies. 



The Chinese market far semiconductor rnanuhctureng equipment ("SPlE") is pivotal to the  
health of U.S, SME companies and, by extension. U.S. leadership in SME technologies. A recent 
survey by SEMI expens reveaied that Clrinese acquisitions of SME in 2886 through 2008 are 
expected co exceed $9,8 billion - mare than tomi Chinese SME purchases during the iast years 
(200 I through aaas), 

With China representing by far the fastest growing SME market, US, firms cannat remait) 
top SNE companies if they do not participate broadly in the Chinese market. While other more 
established markets may be larger in size, the China market enjoys the fastest grsmh rates and 
provides the industry with the mase opportunities to establish new business. The estimated 
growth rate for this year is quite high with the China market prajected ta increase by 78 percent 
from $ 1 3 3  b i h n  in 2005 to $237 billion in 2006, Aker a slight dip in 2007. gruwth is farecast at 
I9*84 percent in 2008 and I2.22 percent in 2889 while rates in other regions are expected ta be 
generally more modest. By 2009, the s i x  of the China market is expected tu reach three-fourths 
the size of che Europe market. Attachment One contains the SEMI Mid-Year 2006 Consensus 
Forecast Market lnforrtsation by Regisn. 

While the China market provides many opportunities, U.S. suppliers' share of SME sales to 
China - like their share of total internarionai SlME sales - has been hlhg. The W.S. partian af the 
Chinese $ME market dropped from 58 percent in 2003 to 44-3 percent in 2885. In these 
circumstances, it i s  particularly impamnt that expsst controls riot be configured or administered 
in a way that unnecessarily impedes US SME sales to China. 

Another SEMi survey - this utle SP u.5. SEMi mcss1bers - establishes that expart cantrols 
can bear heavily on  SME producers' ability to cornpete in China,' Forq-wo percent of 
rqmndens  reparted that export: controls have cuntributed to last sales in China. A few survey 
respondents9 estimated last sales casaled several rnilliions of duiiars each. While the numbers of B E  
license denials have been limited$ U.S. pr-oducers have sometimes found that the delays and other 
compllications iwolved in seeking a license have /ed them not to pursue sales opportunities in 
China, 

SME sales to China should be readily amenable EO expart eoritral streamlining. $ME 
systems arc, by and large, high-value and highly visible. Diversion risk is sniarimai, and sales to China 
are duminated by a relativeiy few9 large caniswercial semiconductur manufacturing facilities, Sixty 
percent of the rsspondenss cs the SEMB-rstember swvey indicated that their business in China - 
critics! tkaugh it is - is iimited to I Q  or fewer customers, Working with the industry, the U,S, 
gwvernment should be able EO hshian export cantroi policies that permit the avewtrelrrsiug bulk of 
SME sales to China without licenses and withuuc creating signiff cant arational security risks. 

_____. _I ............. ___I 

i 

' SEMl conducted a survey af V.5. member cnmpxnies in April-Play 2WCe regarding the impact of export runtrois on 
eke i n d ~ i s t r y ~  She S ~ T T Y C ~ ) '  was s i m  to those ramparries participating in the ;~~~ciatc ion's export c o n t d  activities. We 
received a high respofise rare of 43 percent with I2 conyanies responding out of a pooi of 28 suvvey recipients. Half 
aF the respondens were equipment suppliers and the ather half were div&d aroang subassembly and cornponenr 
suppliers and rnaceriais c ~ m p a ~ i e s .  Mort reapondens had over $500 rriiision io annu& r~?~fitwes and five had over $ I  
biiiiurt in revenL.ie. 
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SEMI applauds the creative thinking that underiies she validated end-user ("'VEU") proposal. 
It is irnpormnt that the U,S, governmerit find a way t o  ensure that U.S, companies can, without the 
need for individual expose licenses, supply ckeir full range of commercial SME took to reliable 
csrnmercial fabrication faciiities in China, W e  believe that the VEU initiative could pravide the 
basis to do so. 

In pasticuIat., the VEW propQsal could substanria1ly seduce the cuss of repetitive licensing. A 
tap cor~cern aniong respandents to che survey of U.S. $EM[ members was the requirement that 
they otstaii-r successive licenses ea ship the same types of equipmerit to the same Chinese 
custamers. Sixty-four percent af the respondents reporse# chat these follow-on iicenses have 

government and industry of obtaining successive licenses for similar products to the same group of 
custon-ters, the licenses cornmonly include varying types of conditioris for no discernable reason. 
This complicates company compiiiance and niadtes it more expensive. Substantially reducing 
repetitive licensing and stxx%wdizirng license conditions for major Chinese customers wauld go far 
toward eliminating the unnecessary cos% of controls on SME sales to China, and the VEU proposal 
shaws promise for achieving this reform 

represented 75-to- t 00 percent of their licensing ~olume.  Apse from the needless expense to 

In addition, the 'VEU proposal cotald lead ta a niare level competitive environment among 
SHE suppliers in the United Sntes and abroad. Wkik nwst applications for SME licenses are 
approved, SEMI menibers continue ta have serious concerns about diffe~ences beween U.5. 
licensing practices and chase sf other Wassensar Arrangement participants. Qne particular 
concern is appiicaeion-process in^ times. One-half of respondents eo the SEMI member survey 
reported that their average processing periods range from two-to-four months. Qne-quarter caf 
the r e s p ~ i - r d e ~ i  indicated that their werage processing cimes were four-to-six armaiths. We 
understand chat applicatian-processing cimes among other countries are substantidly shorter and 
tend so be measured in weeks or even days. A VEkl approach could go far toward addressing this 
issue for expons ta major Chinese cu~sorn~rs ,  

SEMI oHws the following sugpt ions eo heip enable the VEW proposal to reach its potential 
to improve U.S. export: contra! policies vis-&vis China: 

First, BlS shuuld ensure that the scope of license-free treatment under the VEU provision is 
suRciendy broad to make the program usefuI. BlS should c&fy that VEU ilicense-free treatment 
wi3i ordinariiy be accorded ail items under Expore Control Classificaeian Numbers ("ECCNs") 
3800 I and 38002, Limiting end-user validacisns to seiected categories af prudt~cts in 3888 B or 
38002 is uw-tecessary and would severely undermine the utility of the VEU program. If B E  has 
canfirnxd that a semicanductor fabricator in China does not present a significant risk of diversion 
or other security cancertis, BIS should permit license-free shipments of a13 3B66 ! and 3BB62 coois 
to that fabricator. 

Rescrictions on product eligibility under a validation wou!d run count.er ta the fundamenta! 
p~rrpose ofche VEU initiative as we understand it. Far U S  SPSE companies to maintain their 
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readership - and for the United States to maintain SME technology leadership - the U.S. companies 
need a license-free path to supply top-of-the-line civil, commercial $ME tools to reliable civil, 
comsnercial Chinese fabricators. Supplying second-tier systems to the fastest growing market is 
incompati$[e with retention of U.S. leadership. 

We urge the gavertiment t.o amid incremental changes to VEBZ product scape !imitations. 
Forcing U,S- companies to continually seek scope expansions would be tantamount to current 
traussacsion-!icerrse practices. United Smes suppliers wauld face the same problems of deiay, 
expense and unceseainq. 

Furthermore, the t.erm "facility" shauld be changed to "facilities" in proposed section 
748, I5(d)( 1) .  The current text could be canstrued to mean that VELJ license-free coverage would 
extend to only one facility per VEU or that each facility would have to be individually approved. If a 
Chinese end-user is foaund to be sufficiently truswonhy to be validated, there shouId be license- 
free treatment far exports and reexports to all of i t s  aperations (except, perhaps, in unusual 
circumstmcen when a particular- facility might be expr~ssly omitted). 

Secotid, BlS shouid clarify that exporters that wail themselves of YEld license-free 
treatment will not $e subject to intrusive auditing policies. Scandard BIS auditing policies for 
exporters stsodd be su%cient, arid the scope of VEW audits should be limited to the VEU pragrsrn 
itself. A more intrusive policy cadd lead exporters to conclude that moving from a traussaccion- 
licensing practice to reliance an the VEW program is not justified. 

Third, SEMt suggests that BIS eliminate or at least minimize the extent tu which VEU 
candidates are required ta provide certifications. Attractive candidates for validation will have 
understandable abjections to making certificatic3ns abouc their behavior, even if they are not 
provided diractlly to the US. government They will be concerned, for exarngfe, that cer-tificatians 
would make them subiect to the jurisdiction of US. courts and agencies and otherwise yieid legal 
exposure which they, as foreign entities. would have difficulty understanding, !et alone addressing. 
Consequentiy, these requirements may result in a universe of applicants for validation that is more 
limited than it otherwise wouM have been, 

Whether or not certifications are provided, the 16'5, government can evaiuate whether the 

diversion. If the end-user is validated and is subsequently found to have become isleligible far 
validation or it refuses to acconmodate U,S. ga~err~ment site visits, its validation can be revoked, 

candidate Chinese end-user is  engaged in military activities or presents a significant risk of 

Fourth, we wouid like to work with BlS to ensure that &e Vfld program is administerd in 
a s.&otaghtfu% and flexible mawner. BlS should deploy a scrficient number of trained, experienced 
staff to process applications for VEU status and ts administer the VEU export atfthoriaatiarr. 
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It will be particularly critical f ~ r  BlS to process applications for validation quickly. In our 
industry, like marry others, the pace of technolugical and market changes is extremely rapid. if it 
tzkes wontho tu impiement a validation, the ut iky of the validation c ~ u l d  be greatly undermined. 
We are encouraged by reports that B E  is seeking to inakc validation decisions within 30 days of 
receiving applications. This is the type of timing that could make the VEU program ra useful 
modernization uf US, export corstrok. 

Finally, SfMl urges chat BIS continue eliciting industry input an the VEU program after it 
becon~es effective. SEW recognizes that the proposal is experinrenm!, and adjustments will no 
doubt be needed to enhance its effectiveness as Iirnitatians become apparent through experience, 
SEMI would be enthusiastic about c ~ n t i ~ ~ i i ~ g  a vigorous, public discussion about ctre VEU program 
in the monel-rs and years foilowing its iniplementxtirsn. 

The proposed “‘military end-use” licensing rule would establish new license requiremetits 
for exports, reexpons and “transfers” of specified Items if the exporter or transferor. has 
“knowledge” that the itern i s  intended for a “aniiiary end-use.” Military end-use wauiid inciude use 
fur, among other things, production, design, development. maintenance 01- operation of an item on 
the U.S. Munitions List, The ruk  would also require a Iicersse for the knowing “’~uppsrt’~ of such an 
export, reexport or “transfer.” 

SEM8 has always suppaned US, expurt control measures that errhance U.S, national 
However, we believe that this regubatian wiSl tend to undermine the US. industry’s security. 

competitiveness without materialiy affecting whether listed pruducu benefit the Chinese military. 

First, the prnporai would be, in any meaningful sense, unilateral. There is no current 
prospect that any other cuuntry will apply a policy like the proposed military end-use rule. As 
sueh, cbe prcapasai would be irseffective and represent little or nothing snore thari added cost.. This 
is  particulariy t ~ u e  in the SME industry, where U.5. companies are cornpeeing fiercely with suppiiers 
in other countries. In SEMl‘s view, the 81s should only consider promulgating a new controi if it is 
mrrltitateral. 

Second, by encompassing ECCNs 3 R W l  and 38992, the proposal would apply broadly to 
SME ~ystetns;.~ This equipment is intrinsically commercial and civil and is designed arid lased to 
produce cominercial, civil devices, The covered i t e m  a r ~  not miiitarify significant and they are 
part of the control categories that were generally decontr~lkd within the Wassenaar Arrangement 
based on their non-sensitive nat;ure, Also, ECCNs 38991 and 3R892 are very broad categories 
that require ten pages of regulations to l ist appruximately 34 types of equipment widely used to 
produce sert~ieonbuccors. At  minimum, there would seem tu be no basis to cover all of this vast, 
diverse set of products. 

.LIIIIIIIIy.y .................... __I_ 

? These ECCNs encampw c.err.ain “equipment speciatly designed far the r r ~ n u f ~ c t t r r e  of semiconductor deickes” 
(38% I .b) and certain “ e ~ r i i p n w ~ t  specially designed for the inspection at‘ testing of srmiconducrcsr devices“ (3B992.b). 



Another reason that SME should be omitted frum the military ersd-use proposal is the 
broad foreign availability of SfJiE products. AI! major SME systems are supplied by companies in 
other countries, and we understand those ocher countries do not view SME exports to China a$ a 
security concern. Adding is. licensing requirement for these syscems will only create confusion and 
cost. Please see Attactirrrent Two for an overview of foreign availability for she types of products 
included in ECCNs 3899 I and 38882. 

Some government officials have suggested that foreign avaiiabllity from Wassenaar partners 
way DOE be given as rnuch weight as items available from Chinese sources. We see nu basis for 
this in the underlying s ~ u s t e  ar regulations on foreign availabiiity, and we see no policy basis for 
this position. I f  the item is available CD the Chinese buyer, it is available - regadless sf the source. 
Any U,S, government efforts to stop the supply via the military end-use control would tlierefure be 
unsuccessful. le2 ehese circumstances, the U S .  control would do no good and should not be 
impased. 

Third, she proposal provides no guidance as to the type of screening that shouId be applied 
to address she new Bicense requirement. If anything like the praposal is retained, the regulations 
shouid esmbiish a safe-harbor of screening that, if completed, would insulate the exporter from 
liability. 

B E  clarified in guidance published on  its Internet site in October 2806 that the mere fact 
that the errd-user engnges in swiiitary activity would not necessarily mean that an export to the end- 
user is for a military end-use and, hence, covered by the license requirement. W e  applaud this 
clarification and urge BlS to include this point in the regulation itself. 

Fourth, the proposal showid be modified to establish that the [iceme requirement would 
apply only if the exporter is i rh rmed that an e q o n  would be for a military end-use. For example, 
Bl5 could publish a list of Chinese military programs or restricted foreign purchasers to which the 
listed items should not be exported. Any catch-ail regufation should employ, at niost, the “positive 
knowledge“ standwd described by U S  government officialis earlier this year rather chan the more 
uncertain standard contemplated by the proposal. 

Finally, if the propasal is to be retained it should not extend beyond exports and reexports, 

also far some ill-defiraed “suppsrt” activities and for certain intra-country “cmnsfers.” SEMI can 
find no statutory basis tu require a license for non-export activities, including in the now expired 
Expore Administration Act. [ti any event, there appears to be no policy justification for applying the 
r u k  to nm-export transactions. and applying the rule to non-export transactions would magni9 
casts occasioned by the rule. We note that  General Protaibitioai I O  already prohibits U.S. persons 
from engaging in various activities, such as “cransfer,” “finance” and “tranrpofi.”, with respect to an 
icem subject to the EAR and exported or EO be expuned with knowiedge that a vialation af the 
Expun Adrwir\istmtion Regulations has occijrred: is about eo occur, or is intended to occur in 
connec.tion with the item. 

The proposed rule would establish ket ise requireJments nas only for expom and reexpurb but 



The proposed new Ministry of Comnserce ("MOFCOM") certificate requirement would 
increase exporter costs arid could reserle in delays. SEMI is concerned thac the Chinese 
government is il!-equippeb to process the volume of certification requests that wo~tid emerge from 
expanding the scope of the certificate requirement Repom indicate that Ctrinese authorities 
concede tkac they will be canabfe to administer the program in a timely maruw. Furthermore, 
exporters seek.ing a license wsuld be at the mercy of a foreign government agency, which may be 
inclined tu exercise discretian in favor of one competitor aver anorher. Understandings with ttre 
Chinese government that it will administer irs program of certifications in an effective, reasonable 
and tin-tely way shouk! be: a prerequisite to retaining t h i s  requiremetit. 

FinalOy, the rationale for a $5,000 threshold is unstated and unclear. it would be su 9aw as 
to cause the cercificate requirement ta cover the vast bulk of SME exports' SEMI urges char the 
threshuld be reviewed or more nai-rawly defined sa as to fucus on items of particular significance 
eo U.S. natiorra! $ecwky inceresrs, which wcru!d be a priority for a patesitial end-use verification in 
the future. We understand that the purpose of this praposal is to erwre that the US, government 
Is abk ta conduct end-use checks an an increased number of exported items. 

To summarize the SEMI pssitiun, we see both potential and areas of concern in this 
prsposal, We support the 'dEU concept with the reseryatiorss and recommendations stated above 
and seek to work with the gavernment to finalixe and implement a warkable new policy and 
process. The military ersd-use restrictisti is problematic in that it is unilaceral, too bruad and too 
unwieldy from a curtsptiance perspective for all concerned. Most impormntly, ie does not add 
significantjy to U.S. national security iis our sector and cuuld hurt  LJ,S, companies' sales in China 
and thereby undermine s u r  comper.itive position there. In the Iang run, that coiifd h u r t  U.S. 
national security by undermining our manufacturing ieadership in a critical sector, 

Once again, SEMI appreciates the uppartunity to address this itnporsant matter. Please dcr 
not t\esitate to CQRtaCt  me if you haye questions about our scrbmission. 

Sincerely, 

Victoria D. Hadfield 
President, SEN3 North America 
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Dear Ms. Quarteman: 
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As rnernbm of &ea, we fully er dorsa AeA's final letter tc> you, dated December 1 I 2066 
regarding fids nile. We atso prc wide y m  with the some additional carnments: 

Additional Screening Burden and Cornptiancs Risk 

The exparwive definition of "knc I:vfedye" used in the propasal, while consistent with that 
currently fspunrl in Part 772 of th .: EAR, ensures that extensive addifianal screening will 
have to be irslpiemented ta d e t ~  ct prstantial military end-usas, 'The similarly broad 
definition of urnMary end-use" drawn from the ITAR ncpf. ordy covers i3 very Mde range of 
activityy, but will require siabstan iaf analytical effurt to resolve ambiguous mal-world 
situations. This wili in turn CBLEB useless delay and cost far substanfiat riiirrrbers of 
customer tramatriions that wilI r a t  he[p aha U S  reach its national security goals, but will 
substantiadly impact our carnpe:'Q $ 1  VBTtfSSS. 

Those provisions require detsrr $nation that common civilian electronic equipment has 
been g x x m  designedl inor Qgg-~3~.c~~~,f~u Bar a military application. As noted 



Because %he threshold af contrt I for nsdllosmpes has remained unc:hangd since 1994: 

contintred to advance: many os :i!losmpes, at Ithe controlled thresholds under 34292 
have kmr;ora?e high volume (am nadities sold thraargfi regional 
distributors. Bscillasscapes ra i~  de by %<>reign cmryetitam are well beyand the 4 GSls 
level using "08 tho shelP c a m p  menk (Yokagawa in Japan and Fluke in the 
Netherlasars'sj. Even campetifjw: products made in China are already at I-trra tha 
thrmhald of the carrtmlled 5amj sle rate and are exf~ected to e x ~ a d  it (possibly to 2 
GSS.5) within tha next I E3 month :, (Rigc4 and Xamen Liliiput Technology Co. ttdl). 

ECCN 3829% nu langer captun s anly state af the ad oscillosmpes. As tectrmlogy has 

Specifically, there are several c ategaries of TekFrr3niw products which fall into 5B991. 
These can be roughly $jrwped nto Communicatiom products and Video prodrick.. 'T'he 
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5 A 9 N  .b.7 - Tektfronix c omtnunicatiort pradiicts do nat test QAM modulation. 
Tek+.ronix Video QMPEG 1 prodtdcfs do test digital dvial terrestrial tetevlsiuri 
{DTTV) arid caMs TV w 7ich employs a conibirtatian of ClAM and other 
techrmlagies. However Tekanix MPEG praduds are no4 designed h r  the 
extensive de.lailed step. associated with designing, operatirig and mainfairsing 
RF,QAM signal proces: ing components and systems. Vokbrmk h4PEG prmk~ts  
are anly useful fur tost, fesign and repair af receivers dosigned to dsrnodulete 
arid decode the stardar jized public digital video transmission. They vmuld riot 
be useftdt far 2-way radj 3 &ansceiver design, test and repair or other mora 
general, digit3.f radio Lra rrsmission design, test a d  repair. 

5A99: .f - 'I'eklor?ix equi prnent does r a f  Ssst phased array aritennae 
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Tektranix Video prodmi s are primarily marketed tcs for broadcasters, mnlenl. 
produmrs, arid post-prc dudion facilities. Another market is designers and 
ma nnbcturc3-s of Y! d eo +q Lli pm ent . 

Using sales of video eq riprnsnt to the US Military and 135 defwm mntractars 
as a basis for artaiysis, .hare are t'ivo potential areas of rrsag~ by a military 
organization. The firsf i j for broadcasts, creation of training videos etc, For 
ex.nmpIe, Tektronix equ grnent has bean soid far usage in braadcast studios an 
US aircrafl carriers. For the  reasons rioted above regarding rasago of ToMranix 
commarrricalion equipm XI%., it ia extremely unlikely that a comrraand and cor\trol 
nelwork wouk! use cnm nercial broadcast. atsrrrrJauds. Modem C2 (Ccjmmag.8d 
and Control) military sy.;ten;s, W!-RX~ video is w e d ?  are expected to carry 
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8) provide a cimr and detzded standard f o r  scxeening to eimre consistency and a 
level playing field; iricliri e a safe4wl.m- provision if proscribed scrwrring 
standards are foliowarl i 2 good faith 



From: 
Tatlf 703-465-3655 















_ _ _ - ~  . . __.-_, ... .. . . . . .. .. . . . . 

____I_ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PC ?ubkGomme 

AII rinclaimed attachments are daielsd a;ltornaiicaily alter lowvieen ( 5  4) calendar days. 

Greetings: 

Attached plsase find comments from the Information Systems Technical Advisory Commi'l!ee ("1ST"C';) 
regarding the silbjec? ~LI!F?. 

Jonathan Wise 
E q m t  Classification Manager 
GIobai Trade 

Ayilel?t Technologies: Inc. 

Colorado Springs. CQ 80907 
1900 Garden of the Gods Rd.? MS C2030 
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cansider 38999 ailid JSc392, i f  those ECCWs were to be deleted frmx this rirle, it wuuld follaw 
tha t  the eonesponding technology should also $e deleted. 

Categary 4- -@hsmpn ters 
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This email contained an anached file "1 2-64-06,CCWE Cornrnet-rts.Wlrc1 0694-AD75.pdf" that was Parked 

http://:/mxl .bis,doc .gov!'stiowfila,php'~!'127DB4AFEDS382FDD#341 F7FC398%0F3457489BD668~~4~~~ 
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81s attachmantjs) released. 

by Messa,geScreen(tm) Emaii Firewail. You may retrieve it at 

All uvrclaimeci attachments are deleted autornaticaliy afisr fouflasrr (1 4) caiendar days 

A~ached are Formal comments sr;bmii$eci by the Computer Coalition for 
Responsible Exports in responss io the proposed r u k  pitbiished by the Buraau 
uf Industry arrd Security concerning Revisions and Clarifications of Export 
and Weexport Contrnj for We People% Republic OS China, 73 Fed. Reg. 38.343 
(July 8, 2006). Piease con~act ma with any questions or concerns. Thank 
yoti I 

Kara Caivert 
Director, Government Relations 
Irifortnation Technology hdustry Coiincii 
1250 1 Street NW 
Washington, DC 20685 
202.826-5322 (W) 
202.638.4922 (F) 
kcaivei?@ itic.org 

http://:/mxl
http://itic.org


CCR9.3 i s  an alljarice SC &rwkan computer compmies arid allied associatioris established tcj  

infsrrzi policymakers arid the public aksut the nature of the conzpiitcr industry-irs productsI 
technological advances, arid glctbal business rc:aliries, Clirr rxctmbers incluck Dell Inc., 1-lewlett 
Pac kard Con-ipan y 1 BM C;orpov& on, 1 n Lei Corporaii cm, S uri Mi crosysterns. Xric., I! n i sys 
C?c?rpomtic-m, tiet4, and the Irrfi:xmitlion Technology Industry Council. Our Industry has a lorig 
history of cooperatisiz with the U .S, governn'sent on nzrtisrzal st7cwity-rclat.ed technology issues, 
and wc: are contmirted to providing RIS with the infi.,nna~ion it needs to develop effective ex.port 
control poiicies 

* 'I"ke proposed scope of the regulation i s  so broad that it captures cornptiter systeins that 
the 13rc:sidciit already exenzpted frcm export licensing requirements because tlrey iio 
longer pose a meaningful naticsnaX security risk. 





* _ .  1 he I%~~$cnt has twice adjusted the prevailing computer cxjt7c:rt control tt~reshold to release 32- 
socket ccimmercial servers frsm liccrtsirig requirements for expcwts io C3rina. First, En 2002, 

re! ea s i 13 g 3 2-socket t‘omnierc ial servers htm Chi IXR 1 icensi ng seq ui renients . 
President Rush raised the csrnplrter expc?rt. control titresltolcJ fir 190,oi30 M’I’CSPS, thereby 

These U,S.-led ckcisions permitted U,S. companies -- and foreign conqxtiturs like Bull, NEC, 
and Fujitsa.i -- tcj freely market. 32-swket corririzcrcixl systems in CXna during tlae past four y e ~ m  
w.it.ht>ut the need to screen f ~ r  military end-use. ‘Tlie Draft Rule threatens to set a unilateral 
contro~ t ~ i r e s h n ~  of O. I WT’ and thereby subject to license screening a broad range of 
cunrinercial coirrpter systeiris, including 32-swket serv~rs, that are designed primarily for 
ronirnercial transaction processing and are nos particularly well-suited G x  national security 
applicatttrC?lls. 

‘l”he proposed redwtion ofthe screening tkireskuld front U.‘7S WT M 0.10 ’t$:’T’ for corvlpirier 
exports to China makes no natiijnal secarit); sense given the X)efense Department’s assessrrient 
that i‘ { e  1 xport controls on cornperters cannot prevent a potential adversary frirm pussuing 
natiunal security related wcsrk: controls can oralg h i t  ~zccess t.o the rnost eftkient arid reliable 
computers being wed by the USG for corriputatiunally Intensive mililary and intelligence work.“ 
Fw ibis reason, if the ~%drwirtistrstiorr decides to capture additiorial carnrnerciwl csmputer systems 
under. t h i s  regulation, i t  shisuld riarrowly foc,cns such controls on vecm systearis, which are the 
rnost efkicient rnachlnes h r  ruririIng sermsitive national security applications. 



nased (‘351 l ntel% mic,roprocessor techr?c?lczgy prc?jeciions, the pcifcmance nf nearly all 32- 
sockei servers wili likely be rareci between 0.45 anid 0 .5  W’I‘ within t.he nexi 12-18 months.” 

hi addition, the final rule needs tu providc for a.n annual review ofthe prevailing APP level 
for ccrmputers s;? that adjustments can regularly be niade ta accorint for fast-moving changes 
in tec,hnoIq3 and interttational market k-or~ditions. Specifically, the WT threshold shmrid be 
cc?ntin~~onsly updated to reff ect the I X-nimth projection for the higiiest perfirming 32-sock.et 
server inccrrpszrating cummodity processors. A 0.5 il(:?’ threslrold is needed to satisf) ih is 
criterion based u p m  today‘s technology and market coniditlotis. 

4 



avaiiahle in <:him 'I"his inconsisiency wo~r ld seemingly eiicoirrage expufiers to iriclude stronger 
encryption in t91eIr prodims in an attempt. to escape th is new end use screening requirement. We 

aware o f  this problem, btrt failore to correct it woridd pose a signihmt screening problem for 
con?panjrs because it  wo~11d capture a kroad range of comrrrercial products, e,g., low-level 
coinniercial systems with anti-v irus firiictinnality . 

Izelieve that the Cornrnerce I)epatTment's 13ureau of lndrrstry and security ~.bTxsv?) i s  already 

'The CCKE believes ~ h a i  511002 Software, which is typically exported ursder license exception 
E<.NC, .t.t.ill not he corrtroiled under this Draft liuie, W e  strwgly agree with this perspective arid 
think BIS stioiild make ~.lxis clitar in the rule. 

s 



k If an enterprise coinputcr sewer is sold to a conirxirrcial airport. to raaiiaye air 
traffk control, and the exporter has rcasim to k.now i11at a military aircrafi may 
patentially be arzicrng rhe thousands of aircraft to land there, sv idd  the rule 
apply? 

3; 3; 3; t t 

Sincerely, 
A 



This smail contajned an attached file "La,m Research Commeiwj 1204-06.pdf" that was ParkecS by 
RSessageScreen(trnj frnaif Firewall. Ynu may retrieve ii at 
http://::mxl .bis.doc.goi;!'shamzf~le.php?0454~D281 BBC76A2428708@95E38A91 C457488D30008SA46 
Per SIS policy, the Bilejsj ailached tu this message ham bssn hsld in quarantine, If you are certain lire File 
is a leyitiniefe busirwss docurtwit, forwad this message l o  tho BIS Help Desk (W-ELPj and ask ts haw 
the attachtnenf(sj releasaid. 

Attached piease find the r:omments from Larn Wesearch or! the proposed 
rale. 

Please S:onlact me should you have any queslions. 

Nick Saugopoulss 

Diractnr nf Fnreign Trade 

(5 10) 512-8957 

http://::mxl


RE: Proposed Rule: Revisions im3. Clari 6catirx1 of Export a i d  Reexport Contruis for rhe 
People's RepubTic of China IPRC'I 
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Ail unclaimed attachments are deleted auluniatically after fuurlsen (1 4) calendar days. 

James R. cannon, Jr. 
Willia.%s Pjgullarj 
A Qrofessiurm[ Gorparatian 
7666 K Streat, N,W., Stiite ?200 
Washington! QC 20008 
Phone: 282.293.8323 
Fax: 202,293,5939 
. h ~ ~ ~ \ r d . w i l l i a n $ ~ ~ ~ ~ l ~ n , ~ a ~  <~~~~,wiliiamsn\u!Issr\.cornr 
NOTICE: Informaiion coniained in this transmission to the named 
addressee is proprietary inlarrnatiuri and is subject to attorney-client 
privilege and work product crpnfidsntiaiity. If the recipient of this 
transmission IS not the named address@@, the recipient shauid 
ImmediatsIy tmtify the sender and destroy t h e  information transmitted 
without rnaking any copy or distribiition ttieraof. 



tkder current regirt ;la ions many of the fingerprirrt retrieval sys?.ems manufachrred 

many" f i q p p r i n t  matching systems are covered by the "'Crime Ch~trol" prszvision, artd 
expor? Iicmses are stsspetxded by die l'laizatamen Square Sanc,tions Act .  Cogent. has 
separately reyuestcd t.hai the %atireau of Industry and Security (RIS) remove certain 

in tkc United States by C:ugent Systetns calrrrcrt be exported Eo Ghir3a. So-called :'c?ne-hct" 



rage 2. 

,"any strengttienirrg of the export control regulations will alk?w for exporu of' 
.fingarprint retrieval systems w1zi.k ensuring that such systems are not misused. For 
esarsrple, the requiremierrt that exporters must obtain alx Eind-Usex Certif icate rrorn the 
PRC Miriistry of Vomrrsercc will heip SO ensure that exported fingerprint retrieval systms 
are prcqmiy used fix security and law enforcement purposes. Expurided ability to 
c~mduct end-t3se checks and visits wiSl fbn11er erisure that expbsrts of  such tcchnology are 
n o t  applied c:.) the uses prmcribed by the 'r'iananrnen Square Sancti:.w.c; Act. 

'I'hat is, she cnkatxcerrrents offered by the proposed rev isions have the potential to 
itxparid tracle-at least so lcmg as rlze revisions do not create adminktrative problerris that 
irripcde F.j ,S. rc3nipetitivenoss. The proposed revisions thus offer the opportunity both to 
strengthen tlic expor2 contrr.4 regulations arid to relax the existing suspensiun of  licensing 
auttrcsrity for i-Irigerpri-rrt retrieval systen~s.~ indeed, to the extent that ~ l i i t ~ e s c  end ~ ~ s e r s  
of fivrgerprirrt retrieval systems are VELTs, the iogk fbr including t"rngerll>rint retrieval 
systems under the Tsimc clorsisol" prcwisiora is even weaker. As rioted Sa the prap:-'sed 
rcgulaliorr, VECls would be those end users with a "demonstrated record" of avoiding 
activity coiztraxy to U.S. foreign pcrrky interests. 71 Fed, Reg. at 38,3 15. 



Page 3 ,  

'i'lzat is not t i s  say the existing restrictions on exports or hgerpritxt ret.rieva[ 
systenzs arc appropriate or  warraratitd unless ths  proposed regulations become Grrsl. '1'0 
thc coixtrary; ex-istiizg license requirenients \vi1 I be pcrfcctly adequate to protect against 
misuse of' swli sysren~s. H.Xence? l i  A i ~ g  the si~spensinn 011 expcxf licmses Ihr fingerprint 
relrieval systems need riot await the adcytion sf the proposed regulations. 



-.-. ............ ___ -- ................................. ................. 

....... nlilion's c __.-. ~ ............. 4 --AD375 " 
I 

AI! uncfairned aflachrnen~s are deleled automatically after fuurieei-i (1 5)  zaiendar days 

Attacheri please find the EMS Coa.lition's coinments in response to the July 
6, 2006, proposed rujemaking jRlN 0894--7aD?5) tu revisa and clarify tha 
Wniled States' policy ior exports and reexpa& of dual.-use items tu the 
Peo$e's RapuS!ic of China. 

Stsprlen J. lita 
Trada Speciaiis! 
Dewey Ballantine LtP 
1775 Pennsylvania Aveniie NW 
Washir\yPon, ac 20006 
ph: 202.429 I401 
tax: 202.882.1U93 

-Notir:e----- 
This e-rnail message is confidentiai, intanded oniy ior the named 

rec;ipient(s) above and may contain information that is priviieged, 
attorney work product or exempt from disclosure under applicable law. If 
you bavs rec~ived this message in error: or are not the named 
recipient(s), please immediately notify the sender at (202) 862-7 000 and 
delete this e-mai! message from your currrputer. Thafit! you. 











_xl ......... -.- ......... ~. ____.̂ .. ... ̂..... ..-..- ............ I-x ................. -..- ........................... 
its - Gonments on Proposed China Export Control .' Newark k@ne 

This email containad an aitached file "China, Rule - Newark inOi?e ccrmmenis.doc" that *as Parked by 
WlessageScraen(lm) Ernaii Firewall. You may retrieve it at 

Per R[S poky, Ihs  fils(s) attached to this message have been held in quarantine. if you are csr?ain the file 
is a legitimate business docnment. forward ihis mossage to the BlS Help Desk jlTMELP) and ask to have 
the atiachmsnt(s) uel@ased. 

Ail mclaimed attachments are deleted autamatically after lourteen ( f 4) calendar days, 

http:i:'mxl . ~ i s , d a c , g a l , i s h o ~ ~ ~ i ~ ~ , p h ~ ? 4 9 8 E 5 5 9 F  4F4574ACA400061 c35 

Please Irnd attached Newark InQne's comments on the proposed rule fC)r 

export, reexpo$ and in-cowtry transfer controls to the People's Repubiic 
of China (PRC) and the nwa authorization for Validated E:nG User {VEU), 

A signed original will bo following via overnight mail. 

Regards, 

Mast Jenkins 
International Trade Manager 
Newark InOno 
Ph: 773-907-571 9 
Em-nnii: rnjenkins8ne~~~arklnone.com 

~ , s ,  . a j ~ ~ J V * * * U V * * Y Q * * * * * * * ~ * * * * ~ ~ * * ~ ~ * * * ~ ~ ~ ~  J! .. .. * * t * t * * * * * Z t + * ) % % ' L ' * *  AA'A'A..ACCCCCCCn' 

The preceding e-mail message (includir~~ any attachmentsj contains inlormaaicrn that may be confidential, 
be protected by the attorney-ciieni 
or other applicable privileges, or constitute non-public information. 12 
is intsndad ts be conveye6 only to the designated recipient@). If you are 
noi an intended recipient of this message, please notify the sender by 
replying to this message and then delete it from your sys?en?, Use, 
clissemination, distribution, or reproduction of this mossage by unintended 
recipients is not authorized and may be unlawful. 
. , % % u I * * * * c * * * * * * * * * * * * * * * * * * * * * * * ~ ~ ~ ~ * * ~ ~ ~ * ~ * * ~ * * * * * * * * * * * * * * * * * * * . ~ * ~ ~ ~ * ~ C * ~ 4  
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Under this scenario, co2mpany A rvorrld definitely lose a competirive adsantagr: under 
this process, whilc applying f{or an export license, which is a similar and perhaps less 
clln?bcrsoine and costly process, woirid protect f‘a :s compeii1.t \‘e abval-rtage. 



,, r3 cmlng fo r~ard  to apply for VELI status. But ri Is our experience in the PRC 
market that rio Chinese custmier wi Ilingly comes forward with infomarion about 
their husiriess or willingly sjgn any docirmcnts required by the W.S. companies to 
aieet due diligences stan$ards, e.g,, Civil end-use statements fm E::IY .ticelm 
exceptions; Er;i.J-llse C:cr~if~cates; Exid Consignee Statemenis: and so BIZ. 
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President Kr GECI 



From: 
To: ~pu$!iccamments 43 bis.doc.govr 
Dsk: 
Subject: 
People's Republic of China 

"J o -An ne Dan isls " 4 u- An !-I e. '7 a ri le Is d a vim t ezknolog y. ctm r 

Mon, Dec 4, 2088 5 2 2  PM 
Re: Fmposad rule- Revrsions and Ciarifieajion of export and Reexport Controi for fbe 

Alj unciaimed attachments are deleted autom?aticaI!y after fsurteen (1 4) calendar days. 

Ran: Sheila Quarierman 

RE: Proposed Rtrle- Revisions and Clarrfication uf Expan and Rsexpuri Controls lor the People's 
Rei?ubiic of China; Mew Autharizalim Validale End-User (72 Fed. Reg.38.313 (July 6. 2006) 

Attached is Avrza Techrmiogy's letter containing comments to the above pro,poseb rcile 

Thank you very' much for the opportunity ts comment on this important ride. 

Wiiliam J. Q'Connnr 
Direclor of Worldwiifs Spares 



n 





c. ... . .. . . . . .. .-. ..... ... ̂ ..__ l_l ..................... i_ illl ................. ^x_l_ _.... 
j RPU Pu 4 ., 
.I ... . . 

A11 unclairneb attachments are dek$ed autornaiicaily after faueeen (1 4) ca1enda.r days, 

Nohra BaiiIo 
Export Trndirc Manager 
Pac!Jic Valves 



7 L.___l,. .-..._..... 
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Sheila Quarterman 
Of?ice of Exporter Services 
Regula?ary Poky Division 
Bureau of Industry & *ur@ 
Depaflmerit of Cornwarm 
‘14!’ Street B Psnnsyivania AvQ,, NW 
Raon-l 2705 
Washington, DC 202311 

Attention: RIN 0694-AD75 

Re: .July 6, 2Q06 Ftacterd Register Notice Proposing Amendments to 
Export Cantrols Reiatrng to China 

Dear kls Qrm?ertr?an: 
Please accept this ietter as the comment a! Pacific Valves on !he Federal Registsr Malice 
published July W’: proposing to amend the Export Administration Regulations with specific 
reterence to China, Pacific Valves {”Pacific”:) is a rnembsr of the Crane Co. group of companies. 
It manulacturea va!ves ai its lacilities in Signal Will. CA and employs over 700 individuals in the 
United SP&tes. 
On May 31. 2Q02$ the def’inition oi- valves controlied under E C X N  2B350,g was expanded 
drarnatisal!y and, for the first time, covered some oi the valves manufactured by Pacific. We 
began applying for export. licenses shortly thereafter, On April 54, 2005, the list ai countries 
requiring an export iicense as a condition of receiving valves governed by E@CN 2B350.g was 
exparicfed to include ail counlriss other than those that are members of the Australia Group. The 
vrurnber of expart license appIica2ions submitted by Pacific Valves increased correspondingly, We 
I;ndorstand that these valves are subject lo expart: controls because af their potential use in tho 
manufacture or deveioprnent of ehemical and tsioiogicai wmpons. In reality, however, we seIi 
these valves to customers who m e  them in a variety of perfectiy legitimate civiiian applications, 
including chemica[, p~ilp and paper, ail refinery and reialed process industries. 
We riote that, in our inferriatianal sales, we compete against manufacturers of cornparitbia 
products tha? are lcrcated in countries outside th8 Australia Group, We therefore question the 

iocated in countries that are not Australia Group members. 
The propossd rule published on July vmuM require that, for virZuaIly every expori license far 
China, an application cou!d not even be submitted until the a.pplicitr~i had received a copy of the 
Import or End Usrsr Certificate issf-ied by the Depanment of Scientilic and Technological 
Development and Trade in Technology of the PRC Ministry of Comrnercs (“FJOFCORR”). The 
preamble lo the pr~posed ruts states that an actual copy of the cecificate need r?ot be siibmitted 
wizh the license application ”to rniriirnize the impact that this expanded suppori doc;umentation 
requirement wil! have on exporters.” This makes no sense. If an applicafion cartnot be submitted 
unrii the applicant has received a copy of [he certificate, what ntridiliorial burden :s there in 
requiring that a copy accompany I k  appiicatian? The real burden comes with the deiay in 
invoived in obtaining a certificate from MQFCOM. 
T -  t h~ most rfjcenl annual report issued hy B1S states thai “China is the iargesi sinyie expot‘, market 
among the controlied cout-dry group, with eighty percent of the total.“’ The preamble to the 

effectlv@flesS Of these EXp{3t? controls in denying aCCeSS to these COntrQ[!ed VaIVQS to CWtomeEi 



proposed rule riolss that "approximately $2.4 biliion worth of exports were licensed for expm to 
the PRC, tvhila $92.5 million worth oi exporis were denied." 'Thus, while niariy expor? licenses for 
China are submitted, almost ali are yran?ad.2 Under the existing EAR, end-use certificates are 
required for only a litnitad set of products exported to China. Ever? uridsr these inore limited 
regu9atians. however, US, exporters have experievrcsd lengthy delays in obtaining certificates 
from MOFCOM. !f the proposed rule is adopted, MQFCcOM wili presun?ably be flooded with 
requests far certificates and delays can only be expffcted to grvw. 
Insafar as other exporting countries are no! adopting a requirement that license applrcatrons be 
submitted only after receiving a MUFCUM certificate, our foreign competitors will experisnce an 
irnmediate and profoim-i competitive advantage in slipplying controlled products to Chinese 
customers. 'The preamble to tkie proposed rule indica.tes that the expanded end-use certificate 
reyuirernenl wiil iacilitate 13lS's abiiity ?o conduct end use checks on exports and that "facilitation 
of end-use checks should facilitate increased U.5. exports to the PRC." Nothing coi~ld be further 
from the tuuth. [I a $vIUFCUM certificate is required before subrrrittiny export license applications 
far Chim, Chinese customers will Book to norW.S. suppliers and the ~Aume oi controlled exports 
to China will plummet. 
We quastion the need ts involve the Chinese governmcnt in obtaining assurance that BIS wilI be 
able to conduct s~d-use checics, Under the propssed ne'& authorization Validated End-User 
{"VEU"), it is t h e  Chinese End-User that is required lo submit to the U S  exportsr a certification 
that, infer sf&, 11 agrees to ailow on-site visits by UeS. government officials to verify end-use. i f  the 
End-User's cefliticatian is sufficient for purpose of VEU, why is it not ais8 sufficient for purposes of 
su9mit?ir-rg routine export license applications? The Department of Commerce aiready has an 
understanding wi?h its counterpart in China relating to end-use visits. Requiring MQFGUM 
certificates would s ~ e m  to do liMir to strengthen this pre-existing agresmer-ri. l F  anythir?g, requiring 
a similar certificate from the actual Chinese End-User wou1d seem to be of greater benefit to B E  
XI assuring tbat individual Chinese companies in fact cooperate with end-use visits, 
in short, 15 the proposed rule is adopted, we recommend that, rather than requiring MUFCOM 
certificates bsiore the submission of export license applications tor China, U.S. exporters instead 
130 required tu oblairi cerlil rcatss from ttreir Chinese customers acknowledging their agreement to 
ailow end-use visits. 
Thank y w  for your consideration of this co?nmenl. 



..... ____..x__. ........................ 

_LI_ .......... ................... j RPD Ql;$iicCC!?-fin-te 
:.... .___I ............................ 
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The Proposed Rde praposes ta define "miiitary 2nd iise'' 35: 





Due Diligence 

-+i j :IC, f'ropased Rule provides that: 



Compliance costs 
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> 
>> From: Rsben Boege aonbob$$mac.cc)m~ 
>> Date: December 4,2086 2:59:47 Ptts EST 
T> To: pub[icsammen'ts8bis.doc.gov 
>> Cc: bkritzerQbis.doe.gL7v, david...rustkeu~~otnb.oop,gov 
1.2 Subject: W1N O694-hD75 - $PIE Consments 

:>> Dear !\As. Quar-terrrtan: 

;.> Attached rn PDF format you wi!l find comments on the so-cailed 
>> "China Rule" prepared by the Engmeering? Science and 'I'echnoioyy 
>> Pt.licy (EST@) Committee of SPlE - T h s  international Sacirty fur 

>, It you have any questions ahatit these comments or need addi?ioraal 
sr information, please cofitact me al the cuordinates he!ow. 

>zr 'T%ha.nt, you for this opport;~nity to comment of this proposed 
3> regulation. 

>P Cordially, 

>> 

>> 

:o Uptical Engineering. 
:>:> 

> .'r 

;> > 

>> 
>> Rubert s. Buege 
c c  2 r) 

>> 

http://pub[icsammen'ts8bis.doc.gov


Dear M s .  Quarterman; 

SPlE has long srrppnrted the concept of restricting militarily critical exports in order to eaitaance 
natiorral arid international security i t r t e r ~ s -  ilrzfw&aasately, it belieyes the proposed "'China 
liule" will also impede civilian products arid services. 

Optics and photonics industries are a key building block. t ~ s  &.e 2 I Cerntwry glabal ecsnsniy. 
Mcrz.abers of SP1.E curreritly expmt a variety of goods and sewices tr? the I'RC. .tti general, we 
k i d  the PiiC market to be coi~7periiive and challenging. After years of effort, malty SPlE 
rneuzrbers hare  found t.he outsourcirag of final assembly of prctduc;ts to the PRC, and then re- 
export of such goods back to the .I-).$. (,or other cnurrf.ries) an etl-kctiue way for L1.S.-based 
manufacturers ta cornrpete. 1 h i s  can be especially true in the PRC where s well-trained talent 
pool arid lower cos~s ot'tcn apply. Creatirng nirnbk distribution srrd supply cltwins Itas enahled 
our industry and pro 

,I. 

ion to keep jcsbs iri the United States. 

SPIT'S ~peciiic objections to the proposed China Ra.de,.: 

2, In efkct, the proposed rule presents an added "bar.r-ier tcs errtry" in a growing and 
essential tnarkct by creating ccrrnpkx adrninktrative I.,urdens, burcawrat.ic delay and 

Page I a i ?  
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‘The errd-use conrpf iance provisions woir Id be burderisorne, since they would require tracking and 
other nzonit.orirzg o f  pwc?duces and services long after sale .ti:, entities withita the PWC, B1S states 
that it i s  not subject to the P t y ~ ~ n w r k  KecJici:tim AL‘I (PRA) provisisrzs which should apply to 
these proposed changes, but affers no pn.wf that tlra PRA dogs not cover the crmplicated 
reporting meehariisni, 

, , , iriider iiew section 748.1 5 ,  e:uporters, reexpriers and end-users who use 
authorization VEE would be required 1.0 comply with recordkeeping and reporting 
requirements, as described in sectic?ns 748. I She) (Cer~ificntiorz and recordkeeping) and 

738.9 $(e),  prior io the initial export or recxpco?. under authorizaticsn VEU, exponers or 
reexposters would be required to receive and retain certfjcatioris from eligible end- 
users ~.h.ar state that they arc inf~nned oCarid wiil abide by a l l  %W.i end-use sestrictic?ns; 
they have psocedures irr place 10 ensure compliance with the  ernis is and corrdiiiorrs of 
VEU; they will no?. use iterris obtained under VElJ in any o f t h e  prohibited activities 

Gotwnrner~t ofticisls to verify their comp!iance with the conditions i?f VEiJ. Walldated 
end-users fcttrird t s  be not in ~ornpliance with the rcquirenieixts of VElJ as set hi?rZh in 
section 748, IS will be subject to retnoval f i o r z i  the list of validated eird-users and other 
a c h n ,  as apprqriate. 

i -a)-.’. ti-) (Reporeirjg arid auditing requirements) of the E..%. 14s required jira pr~posetd ut.uon 

described in par% 7-14 d‘ i f ie  EAR; and they agree 10  all^^ ~ ~ i - ~ i t e  visits by U,S. 

P:?gc 2 of 3 



Wirile RIS claims exemption fkorss tlre PRA due to the miiitaiy and dual-use lzature ofthe 
products sild serviccs covered, it igitijres the civilian componterit of what is being regulated? 
which i s  the vast biilk of  the export ~ i d e  invulved, SPIE bclieves that the Office of Management 
& Budget. jWvU3;) ~hi;\~ild revirw this proposed rule and its potential Impsctccs upon the private 
sector fbr whjch TIC) govemnient corripcnsatEon is proffered. 

2. sI-bxs: thinks there are better ways  to ac,cunipM the objective o f  resrrjcting militarily criricak 
technolvgies wiihaut hamirag the Iegitirnate conmercial ititerests of I.i.S.-based exporters. 
Specii'icall;, S P E  urges BIS to  considcr frrriher uctiirn througi-, the Wasseriaar Arra.ngerneni, 
ivhich i s  referenced several i inies in tltc prrrposed rule, In this way, nruItilateral action might 
preverit mrilatcral darnage to U ,S.-based opticd engirzeeririg professicjrtafs 3rd our related 
nranrsfactriring entities arid disciplines, 

Dr. Eugerie hrtlsurs 
Fxecutive U i rec1.w 
SPIE. -- 'T'he 1 nterrratiod Society for Optical Engineering 



._____.___I__,______............... " --- 
!... . . . . . . . . . . . . . . . . ... . ..._~l._x_I_ .. . . . . .......... --..- ........... _LI--..-.- ........ ll_ll_. 

All vnclatimsb attachments are deieied autornaticaliy after Faufi~en (1 4) casendar days. 

Piease find attached comments from the Eiectronic Induslries Alliance OR 
the proposed EAR amsridrnsnt tn rev is^ and clarily export anr: rr~expori 
controls for the People's Republic of China. Thank you. 

Stormne Streef 
Vice President of @overnrnenS Rslations 
Electronic tndlislries Miance (EW.) 
2500 Wiison Blvd. 
Arlingtori, Vi4 22201 
703-907-7759 direct 
sstreetQeia.org crnailto:sstror;7S~sia,rrrys 

http://sstreetQeia.org




Siricerely. 



. . .. . .. . .. 

. . . . . . . . . . . . . .. . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Ail unclairnec:: ateachrnenfs are deleted ai~tornaficaily after fourleen (1 4) calendar days. 

KIT": 5kelia Chartarrrran 

Department ai Conitnerce 

f 4th Street R Pennsylvania Avenue NW! Room 2301 

washir\yfun, DC 25230 



Attn, Sheila cJ\iati;ecman 
Office OB Exporter Ser-vicss. Regulatory Policy Division 

Uepartment of Corrr?.iserce 
14th St. & F'ennsy!mnia Avenue NW, Room 2705 

Bureau of h h s t r y  and Seeivity (art;) 

Wasi?ingtOQ, DC 20230 

By Electronic Mail to ~ ~ : ~ ! ! ~ ~ o m m e n t s ~ b i ~ . d o c ~  

RE : Proposed Rule Revrsi1:ms and Clarification of Export and Raexpor? Controls for the 
People's Republic of China (PRCJ; New Atitharimtioil Validated Errd-Ussr (Rib4 0694- 
AD7jPsj 

Environmental Systems Research Institute, lnc. JESRB), is a Califcrrtia corporation ~oc;ded NI 
Redlands, California, with regional officfis located througfiaut the Wnited States arid 
8i3 internationaj distributors covering some 200 countries around the world, including the PRC. 
E5RI is a Imder in the  fieid of geographic Irrirsrnsatiot3 systems (GIs) software, da%, and 
servrices. ESRl's GI3 sothh.are and related mapping services support diverse applications fer 
private sector busiwsses, edilcntion, science. federal. slate, artd local government users on a 
worldwide basis. 
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encumbered, %hen end users in China will seek out s~iitrsble siibstiti;te 
techuralagy from foreign GiS software vendors 50 accomplish their 
geuspatial objedives. The peticy ePted will be to esmbukkn foreign 
con~peiitors and prrsv~Ie those foreign cornpertitors with Increased ma:k.et 
share:  pra5as. and resources that rnay enable thein ta further devs[op 
their tecticrology to the economic detritnerit of 13.5. sofiware vendors. 

ii. if the U.S. government makes this unilateral decision b go it alone under 

competitive disadvantage 
' I .  Wassenaar Arrangement. It has been expressed that the U.5. is 

setting out its posiliort as a "ruratter of ieadership" and will Cry lo 
convince our VVasseviaar garlrtsrs tu adopt appropriate military 
and-use controls. LJnfortunately. ttierrs havs beer\ no details 
about how or when llie U.S.'s Wassenaar partners would 
actually implemant parallel controls. 

2. Market share of U.6, software venders will decrease in China 
rekiivo to foreign ~: :o~~p~? t j t~ t r s  who have no interest in promoting 
U.5.  expos2 control policies or protecting U.S. interests. The W.3. 
gwwrnrnent is in a stronger position Io influence China if II .S. 
so3wara vendors are perceived as indispensable to the 
technologic advancement of China. 

the prOpclsed ruk, then the U.S. SOftsvi3rts ii-idusty Wii! h e  p k X d  at a 

c. QQ~.~QLO. Open Source Code is defined as sohare whose SQUI'CC 
cade is published and made available to the g:rLdb!ic. enabling anyone to copy. 
modiFj, and redistfibufe tho srgurce cwde wI#mut paying royalties or fees. Open 
Source Code wolvas tt.rraugh user community wuperation. These user 
communities are commsed of individual programmers as well as very large 
companies. FOF exampie. the Linux operatjng system, the erst major Open 
Soirrce Code project, is believed to have somewhere between 4 and 27 rr~iliiori 
U S ~ F B ,  with best estimates towards tha upper end nf that range. (According to 
K 3 6 ,  business tinux usage increased 24 2% in 1998, Other figures hdimte it is 
rougLriy doubling yearly.) 750,080 detvelopor;s woridwide. At current count, there 
a:e some 240 GlS Opwt Source Code initiatives arid evrsrf an Open Source 
ConfrtrenCe dEJdi&Bd fC, GIs Software. SOUFCB: mX,nGeQ!&k;gj:. 

Additionally, there is a growing upen suiirce union in China Chat should be 
acKnoastledged, 
~ ~ ~ ~ ~ ~ j ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ! ~ . e x ~ ~ ~ ~ ~ ~ ~ ~ ~ ! . ~ ~ ! ~ ~ ~ ~ ~ ~ ~  !ask =: vi ew&id = 27 86 lie m id 
54 

The proposed r u b  @iil not corxtrain use of Open Soucca Code in military end- 
use applications sirice its distribution is rial controlled through traditional sales 
and disirihutinn channels. This faciw undercuts the rrsafulness of the proposed 
F U I ~  with respect ta the objective of limiting access to such GIs  code by atme 
Chinese miMay end users for usis in Gtiinese mliltery applications. 

d. ~ . ~ ~ . ~ ! ~ ~ . ~ ~ l ~ ~ ~ ~ ~ a ~ . ~ .  * - 7 ~ < s  Busiriess Software AlIiance (BSA) and iQG Global 
Sofb~are Pimy Study (May 2006j estimates worfdwide revenue losses due to 
softtbyare piracy ai tsS$J$.2 billion in 2005. China's piracy rata of 86% and piracy 
josses of C3X$3.6,9 biflian for 26115 contributes to that overail revenue loss fipre. 
High piracy regions are also indicators of high market grovdtk regions. 'The 
BSA!IDG study estin7afss IT spending in the next 5 ysaE in Ghina tu grow Bo 
between 15-%0%. The study goes on to estiniat~ toat Bi.rsiness and Gatisutrrers 
will spend Us$3aO kil!jon g!ohaHi; on PC: safbduare over the n a d  4 years. 
Factoring both growth rates and piracy rates that translates into nearly 
USS200 billinn of lost reven1.E due to piracy, 
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Additional!y, the BSAilDC study indicates that in the 2us35-21509 time periods, 
2 00 n-tillion nwd lnlerned, users will come from the ernergitlg markets of China, 
Sndra, and Russia alone. Greater Inleernet access in these countries wrll only 
further aid the use and dissernrnafion of pirated sofbpvm, 

Like marty software vendors, ESRi uses license rtanagemenb%X?M techn~iogy 
?ha9 utilizes low le& cryptographic properties In order to protect its intellectual 
property assets from piwcy and theft. ESRl‘s soRmre fails within the scope of 
the proposed f u k  and within the 47 EC6N categories iargely because of: the use 
of this license managerrwrl/DRM technology. Thus, the proposed mla forces 
U.S. software vendors like ESRI to decide between 2 cptions: 7 1 to remove the 
[icense managernent4X7M technology in order to not be brought within the scope 
of the proposed rule, thus  facing the piracy canseqaiences: or 2) to maintain the 
Iicense managemenVDRRT technology in r38der to lessen piracy WE lo fail within 
the proposed rule, and consequently being blocked out of Itie Chinese 
niarkeiplace. That sets up a Lose-Lose scenario fur the U.S. software industry. 

e. Indinenous Chinese %a%vara Products. The Chinese sofhvare indusky is 
ci~rrently small hut is sxpanding at a rapid pace. According to a recently 
published report by China Economic Net @e article can be lamled at 

has been awarded the right to be a nalional export-urieniad software innovation 
base in China. The city spent a total of 233 million Yuan (US$29.5 miliionj to 
support the de~elopment of the sofiware industry beheen 200: and 2085, ‘The 
municipal government of Guengzhou has budgeted 150 million Yuan 
(rJS$-1Q million) annually through 29-10 ta suppsrZ software industrial parks, train 
software professionals, and subsidize sakare expo& and software ouisourcicig 
businesses- The city’s goal is to draw I O  globally ret:owIped r n u b & k m l  
software companias to its so%~are inriovatlori base by 21310 in order to develcp 
its sof%we outsourcing businesses. 

The article gms an to indicate that “the city‘s goal is to realize an annual 
software industria! output of t 10 bil[inn V~ran ($1 3.9 billion U.8. Dollass) by 
2010,” That translates into a projected increase of 35% per annum. China‘s 
stated goal is to increase annual software exports lo 1 .% billion Yuan which is an 
increase of :30% per annum. FinalJy, the article iridicates that ”Official statistics 
indicate the city’s over ?,IO0 sofiwam enterprises realized totel reve!nue of 
24.2 biliicn Yuan ($3.7 billbn t3.S. Dollars) irs 2005, with exports reaching 
336 r n i l h l  dollars.” 

........ 1 I i 3 0 i t 2 0 0 6 1 1 3 ~ ~ ) ,  .yIII--l.--.l Guangnhou 

As such, E%Rl faces increasing campetition from several 61s so%ar.e vendors 
inside China, In particular, ESRI has one fuli servim Chinese GI$ software 
cornpetitor named Swperk4ep GIS Tcchraologir;s, Inc. whose staff in China 
outnumbers ESRl’s staff by 3:? ,  This Chinese GIS software competitor is a 
uniVerSit5/--techn01ogy spin-off entity tha? continues to have close ties with the! 
Chinese Academy of Sciences. This same Chinese GiS saware competitor has 
essentially attempted to imitate ESWl’s technology offerings, business, and 
technical suppol-t mndels? and its site is even patterned alter ESRl’s Web 
site in ”look and See[,” For now, ESRI maintains a competitive advantage in the 
C.hiness marke$lace, because ESRJ’s GIS so9Fwre Is stidl better than any 
Clmese-deuekqxxi GiS safhvare being offared by Chinese GIS sofhvare 
vendors 

That competitive advantage is being eroded by tho following fackors. Kecentiy, 

ir\ck~%s a planned it’irestrrrent io GIS artd related geuspatial fieids and is 
projected to be W>..m- thari the previous 5 year plan. Additionally, 
ESR) understands that the Chirtese government is promoting EZ “Buy Chinese” 

t w  GlPisrese goverr\ment arlnounced its iatr?sl5 year econornic plan. which 
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F. 

procurenient policy for all of its gomrrrmentel ministries which wiil favor local 
Chinese software verrdors over fweign software vendors. At stake is the 
potential loss 01 establishing the de facto standard software piatform at the 
government level. which in turn has immense frickle-down impiicatiaos at the 
business and consumer user Ieuek Again, a unilateral decision to block or 
encumber U.S. software industry expo& into China will drive business lo 
Chinese GlS software vendors ~r ather foreign competitors to the detrirnent of 
tho US. software Inciusty. Finally, the attificiaily law ~ ~ ~ r r o n c y  valuatian a: the 
Chinese ’ Y i m  relative to the U.S. Dollar will corttinue to reduce the U.S. 
industry’s competltiversess irs the Chinese marke@lacs, only further pushing 
prospective Cliinese customers to acquire and license technoicrgy from Chinese 
sohare  vendors. 

There are nmerous nonmilitary end use appurtuni~es and projects, incl~;sfing 
the I;pcuming 2008 Oiyrnpics in Beijing: which the U,S, geospatiai tachnoiogy 
seclor, lnclidding tilo GJS software irrdustry, rieeds to compete for. 

Case Studies. in the  198Os, Brazil was in ihe midst ad a debt crisis carrying a 
dehl load of between lJS$Pr@.lW billion and was threatening to default on these 
bank loans, An lMF austerity program was irsstitut& in order lo reduce debt load 
and prevent default oil Btte bank loans. The IMF austerity program essentially 
mrndated accelerating exports and blocking imports into Brazil. inciuding high 
technology imports. The end result w a s  that Brazil. with a n  educated and trained 
workforce of engineers, successfulfy rwem engineered the  IBM PC B1US and 
pirated copies of the MicrosuR Wlndows OS and otiher software prugsawrs in 
order tc? create its awn camptjter industry and sustain its own i t~temal computing 
reauirernsnts. 

ltr Qctober 2r3t38, the BlS releast?. a study entilied Defense hdusf&l Base 
Assussmenf: U. S.  Inrayim~ and Sensors Im&.~stry. The sttidy ~ ~ e ? a l e d  a strong 
and growing U.S. imaging and sensom industry for both commercial- and 
defense-related applications. All economic indicators were on the upswing, and 
a pasitive trade balance was posted during the  2005 to 21)05 time period. U.3. 
export control poiicies were ti-ren changed with regards io urtcooled infrared 
(thermal) imaging system devices, and gross sales reveriues in this product, 
category decljned by 83.9% for U.S. manufactw.m The U.S. manufacturers 
indicated that their Ek) and Asian corrrpetilors 3f uncooled infrared (thermal) 
imaging devices faced fewer export restrictions by their Iicensing authorities arid 
therefore captured significant market share  a8 a n  important technology sector. 

The lessons learned from both the  Brazilian and U,S, imaging atid Sensor 
lndmtry case st~idies and applied to this Chinese scenario is this: if the U S  
expo52 policies attempt to blws‘k techtmology transfer to Chinese end users, ?he 
U.S. export control policy will niost like fail to achieve its ahjective because the 
G h i ~ s e  wilt ttarri to a combination of foreign compet;ito~& open source 
piracy, or the developmen1 of indigenous Chinese soft~are products to fill the 
void, The negative impact on the US. so5APtare industry wlil be inirnense. 

2~ ECONQMiGS 
a ...._.. ce A study released by lire U.S.-China Economic and Secur;ty 

‘RC Cornnirssron (LiSCC) by Robert Sc&, Director OB lntmational  P.,-c;gram.; 
at the irvashirrgicjn-based Economic Poky Institr~te (EPI), entitled “U. %.-Chine 
Ykade, ?889-2083”found that the U.S.‘o growing Wade deficit with Crhir~a has trad 
an increasircgly negative impact os1 the U.S. economy, causing job losses itrat 
l-rave rwached into the most technalqically advanced industries in the 
manufactwring sector and tjavr? affected every state. Since this study vias 
conpleted, tha negative trade baiance has significantly increased. T b  large 
majority of impur-ts from China include inexpensive consumer prnducis such as 
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luvv-cos! textiles. footvdenr: ?oys, sporting goods, and ~ o n ~ i i m e r  elecfronrcs. On 
!he other hand, the majority of Chirrese imports from the U.S. are cxpsrrslvs, 
high-technolqy goods, such as scrniconductorr, computer software, 
transportation equipment, ptiarmceuiicals. medica1 cievices, ar-rd services. 

t::urrentiy, the U.S.  end China sham the most imbalai?ced bilaterai trade 
rolatioriship irt the worisj. China alone accounted far nearly 26?& of the U S ‘ s  
$725.8 billion &de deficit in 2uO3. The followirsg trade t‘igams, provided by the 
i.1 S. Commerce [Jepaflmant, denionstrate the c a ~ e n t  inequities irr trade between 
the US. and China in a yesr by year basis as set forth in ‘Table 1 bdaw. Table 2 
represents the currerit trade figures fat- 2006. tlnriiirrry exports, by adding 
additionai corrlrols into China, exparld the trade yap to [ha u.5,‘~ ecanamic 
cietriment. 

*as of tl-x rnonih ending in Sept, 



EXpa& 

3,494. f 

4,OOT.Q 

4,955 4 

4,3416.7 

4 $42.0 

4,347 .a 
5,054.5 

4.764.3 

4,633.5 

40,235.7 

Balasles 

-1 7,910.9 

-13,839.5 

-? 5'570.7 

-1 7.c33.5 

-17,711.6 

-"1,705.4 

-49,574.9 

-25,959.0 

-22,859.3 

-1 6B,2M.& 

b. ~,Tg~~c~~.e?. Technoiogy leads the way in creaUng a 
positive baiance of srada. Mainf~jnirtg the technalugicai and cc.mpetitive 
aclvantage requires continuous innovation, profits, R&D, custonier feedback. and 
ideas from the fisld. Deiays in procassing orders due to screenxrg, dsiays irr 

eriviranrnent wiil tiurl the U.S. in sector5 W I Z ~  products covered under tbis rule, 
and ultimalely in every other U.S. business sector that trades with Chiria. If the 
Unitad States lases the benefit of having a competitiw advantage, it not only 
lose5 the one sale fa the China govemrrrsnt, but it loses many mare sares to 
other erWes. As a result, 8 conpehtor in China will have the advaritage of more 
prosits. more R&D, feedback, and ideas from cmtrsmsrs. 

k e n ~ i ~ g ,  lest W ~ W S  b ~ ~ s e  OB anti-U.S. sent i~?~nt,  and a "BUY Chinese" 

I.  _....,YI_ rduction. The additiurial administrative bijr&t> 
impgsed an indmfv bemuse of the rule will result in higher product 
costa that must be passed on to the end user, thus decreasing t h s  U.S, 
tTtaf;ufacturer's ability ia cornp~te in the world.+vide marketplaca. 

3. IMPkEMEMTATIOFS OF THE PROPOSED f3llt.f 
a. ~~%c~ec.~~yikU.i. The proposed rule requiros at? 

expoit iicense for itatvts intended for "military end 
"incorporation rnfu, or use for the production, design, developrrrent, maintenance, 
operation, installation, or deployment, repars, overhaul, or refurbishing a$ i t m s  
that would be covered by the USML of the IYTAR. Carnmercial cornparties wili be 
required to comp/y with a riaw sbndard at "kr;avving" when their technology is or. 
will possibly be used for a "military end use" either now or in t h s  futr;re, 

Througn these regulations, Bhs U.S. govensment places strict iia%iMy, with no 
"Safe Marbur" pravision, on U.S. csrnmarcial vendors tu understand and co~npiy 
with two different and m y  problematic cuncepts: ( 4  ) requiring comtrrerclal 
entities to ~xhxats Chiiiese end users an the cantent and scope of t ~ l e  U.S. 
ITAR Categories in order to obtain an educated response on whether 8' not the 
Chinese end user will subject the technulogy to "military end USE;' and 
(2) requiring U.S,  conmercial vendors la predict the futuw. 

in China defined as the 



Knowing what the [TAR Categories au\mmpass is a diRic.ulE process. 
Commercial entities must invest a great deaf oF dedicated t h e  and effort in 
educational seninars and trade infarmation to acquire the requisile ITAR 
knobvledga. Even then. the u s e  of undefined terms within the regulations (Le., 
iechnolqy "directiy re~a%&' to the iiems in a: Category) often corrtplimtes 
matters. Csefmise contractors, with !TAR expefls wtrnse ssk b~siness it is tu 
heip them ccmply with the ITAR regulations: are routinely fined because they did 
not fully cornply with the EAR regu3a.tjours despite efforts tc: do so. It wiJt be very 
difficult for a U.3, conirnercial vendor, wtta is not an expert in all industries that 
might m e  the vendor% iechnobgy, to adeqr~ately explain these concepts and 
potentia! prohlerrr areas to zi Chinesis commercial entity. ESRi is not aware of 
any Chiriese Isnguilge edcrcatioml malerials or seminars %hat will be available So 
!he Chinese end usef. The U.S. commer~ial vendor can ask the question, but 
because of the complexity a? the USXRL, its r&a&ed regulations, and various 
irrterpr&stinns af niijnerous entities in government, ittdustry. and others. the 
acsuracy of the answers will be continyent on the knowledge and understanding 
o i  the WSRSL by the Chinese end user. 

The regulatims require the U.S. commercial  vend^ to &E~'IDw whenever there is a 
high grcjtsability that the technology wil! be used for "military end use" irt the 
future. The U.S. coinmsrciai vendor vl4l not be party to !he long tern? puais and 
business plans of their clients. The U.S. commercial vendor can ask the 
question, brat the answisr will be valid for only B brief period of time, subject to 
change a? any morrient by the Chinese end user. As currently wx&d, the 
prnposaa ruie can be interpreted in mean the tis. cQmmercial vendor has an 
obligation to follow kip and update She use infamafjon provided by the Chinese 
er:d mer In order 10 maet She "now or irr the future" requirement. These 
obligations are chiiling tu iz U.S. comtnercial vendor and leads the U.S. 
comrnerckl vendor down a path of v@ry high administrdtive cosLzi 
prodirct, essentially pricing them out os' f i e  commercial marketplace. 

i. The 1TAH US&%- is difficult even for B U.S.  origin company tu 
tinderstand; it wil! be impossible for a W.S. corrtrnercial vendor ta educate 
ali their Chinese customers on the nieaning and scope of the USML as it 

magnitude of this praillam is evidenced by the fact that  der the 
proposed ruk, Vre U.S. cornmerdal vendor is charged with determining 
whether or not a "M&wy End Use" wiji occur; however, 81" 3 ' Is even 
reluctant to pfovide ptMish& lists of Chinese military erpd-users. 
Because of fbe broad influence of the Fecrsple's Liberation Army mer 
cornnex5al business in China. determining rnilitar?, end-use, or the 
absance ttiereof. fJecurrres much more difficult than delermising if Viere 
will be W M D  snd-uss. If Pr!S will riot step up to identify \dlblltlD proliferatmi 
and puDlish the lists of known proliferators, then how does El3 isxpect 
the U.S. soflwart? industry io make those determinations? 

their 

applies to the Chinese? customers' use al U.S. rJrigin iechnolqgy. The 

b. Levels of Adrr\inistraiive Burderis on Implementing the Proposed Rule 
i. 'Yhe adrninistj-aths burderi imposed by the proposed rule does not solely 

appiy to #.S conmerciai vendors but wilI encompass 
'I. The U.S. Department of Cunmsrce, 
2. The Chirtese DJstribu%ion and Rese1ter Charinel, 
3. The Chinese Ministry of Commerce, and 
4. The Chinese end user 
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First, ESRl wishes to address the statement within file rule, ""This proposed v-& 
is not expected to resull in a significant increase in iicense applications or other 
documenhtiori submitted to BIS." ESRI does not ber!iew this to be an accurate 
staterurerat. The logical conclusion is of Fha 47 categories of ECCN covered 
tinder this rule, not only wiil there be a significant increase in the  cast of 
conipliance for these companies, DtA the BIS will also ~ e ~ e i v e  an influx of ti- % +enst? 
spplicelions far products that athewise do not require a license. China is a 
significant and important market for ESRI products and services. ESRI 
anticipates the new order process will require enhanced screening? obtaining 
VEUs (if applicable), additionaf record keeping, required repcrrting, and export 
license appsications, resulting in a signifisant adminis?rative burden $0 ESRL, The 
prospe~t of hiring and training staff just to handie this additional b ~ ~ d e l - r  will 
certainly incr~ase the casts o# aolng busines, delay orders, and ultirnatefy res;ult 
in lost business oppuriunities. 

i .  VEUs. The process of becout1mg a17 Au%*rized Validated End-User 
{:iEL.l) under the new sections of 7.18 is very time consuming, costly, and 
presumptuous from a client's perspeche, and i 4  simply will not wow. 
These VEU requirements couid lead [egitirnate c o m n ~ r ~ i a l  end civilian 
businesses to avoid deaiirtg with 11,s. conirnercia! vendors for fear of 
U.S. government requirements and atrdii privileges, thus opening tilo 
door to wider piracy ttian already prevails in China. 

In a reverse sitmliun, na U.S. company tvarild iioluntarily open up their 
bonks and records for foreign government conipijarice rs.&ws arid 
a ~ d i k i  or volunteer ta meet the additional recordkeeping and reporting 
requirernsr~ts. Exporters and re-exporlers, for their part, would have to 
subrnii arfnua! reports to the Commerce Department detailing the aligibie 
iterris exported or re-expc>r2ed to each validated end-user. AH parties 
rnaking use of the VEU regime would also be audited on a routirm Qasis. 

Additionally, a fojceign eritity in China with limited EngIi~Ii proficiency may 
riot understand or be familiar with the EAR. This prwposed rule is 
overbroad and requires an ~ ~ ~ e a ~ o n a b k  ameunt of knowledge arid 
effort. Many US. camrnefcial vendors would have problems 
unde&mdiny and complying with these VEU requirements arid cerhiniy 
would riave great diftichalbj explaining the requirements ta their Chinese 
dislrihidtinn channe!. 

i i .  Entj-LSser Certificates. The propssed r i l k  changes the ctrrrenl end-liser 
ceftiiicatr-3 requiremerrts. One of the major prsblems seer; in this 
cequirsmenl is that af the four entities Chat will have a rok in obtaining 
b,hesa requiremer-rts: Wee of them are irr C.hina. In an export transaiitior? 
one wiii have the U.S. expatter. the Chinese distributor or intermediate 
cofjsigfiee, the Chinese end user, and the Ct13rla Mi&itfy of Commerce. 



ESWI would make the argument that tire process is aiready difficuit 
enough without adding another layer uC burEaucracy within Czhina, 

be suttject &> this proposed ruie. Many of the ESRl products would not Be 
contrdied under this section of the EWW, except for the inclusion of certain 
cryptographic properties that serve to provide protection from intebelkxtual 
p~ope?t)< theft and piracy. One possible way to avoid tRe requiren-trm%s and 
additional restrictions of the proposed ruie would be to t a k e  out this 
cryptographic protection rnechanisrn. An additional detrinenial effect of 
removing the encryption would be the ellminatian of the item's Cunctianality. 
ESRl beijesles this wouSd leave an crpenirrg for non.4-J.S. competitors, who wcluid 
be able So market Bheir products with all the nemssaq secsirity nwasures (as 
well as all the bells and tvhistksj thaf are basic to many software products in the 
market taday. Piracy and the probctinn of inicellactual praperty are w r y  large 
C O ~ ~ C B F ~ B  for rnac~y U.S. crrtmpanles, includirrg ESRI. It seerns that we are baing 
penalized by the B E  for adding fea?ures that ultimately jirotect our property f r m  
being stolen. 

20 years, encryption has been contii1uaI1y reviwded by the BIS. Ths BIS has 
carefully identified the type of encryption requiring a high 1evel of export control, 
while at the sanw time recaqnlaing the changing technological clirnate and 
identifying encrypliorr tha! no longer poses a threat 40 the U,S, and can be de- 
controiied, The BIS currently recognizes the widespread use af the easily 
"cracked" lvwur strength encryption and its subsequent use  for copy and 
password protection. 7hs copyright owner understands Wte use of these 
techniques dms not protect the inteliectual property from a serious arid 
sophisticated pirate OF is?tes;liactua( properly and only serves to keep the honest 
user honest, Tha BIS recognizes the lower encryption strength does not create 
text that cannot De "cracked" or read by gaverr\seiental entities. Both parties have 
been wiliing tc7 assume these risks 8s a comprorrriss pusitian in order to allow 
some f s m  OB IP prutectian to a commercial vendor of software, while at the 
same time al!o\rihg the tree disbibution and wrrrmarcializztiorr of thesa sofiware 
programs to rntlsl of the world. The RE3 has identified the specific paranielm for 
th3 lower-controlled encryption through the "ENC" exception and 5a992 
rr:lassiiicaticsn, 

ESRl is of the opinion that software qualifying for the "ENC" axmptiot~ and 
50992 classification stiuuid not be inciuded within the 47 classifications under 

U .5 .  through us$ of this technology, and, in the case of the "ENC" quniification, 
has specifically reviswed tho encrypfion crmporwnt prior tw issuance of the 
"ENC" des!grsWm 

F m .  items mnlro-olied for AT purposes in Category 5 Part il .  wili 

c. AJgI&aigg.Qsed Rule to 5 ~ t - & D . l ,  over the past 

the pf9paSed rule, beC.Wst3 the 81s has ab3Zfdy feCClg#kEd #'\e IO&! Fisk the 

5 C8NCLUSiCN 
While ESRi appreciates that the 8315 is e%temptitq to protect fhe nafjonal security and 
hreign policy interssts of the U.S, ESR[ is riot supporti;ce of the propased rule 
(RIP4 Oti'34-AD75) as currently drafted on muifiple levels. SpscificaHy, she proposed rule 
will place the U.S. software industry at a competitive disadvantage arnortgst its foreign 
counterparts. in practice, the proposed rule will not achieve its objective of lirnitirqj the 
a.:aila$iiity $6 G E  sofiiwre and technolugy transfer into China. Rather, the resulting 
policy will push Chir~esa gavsmmetil, military, business, higher education, and consuniw 
iisec~ into seeking the same or simiiar technology from unsncumbsrsd vendors frorri 
other countries, i n c ~ ~ e s e  piracy, trigger the adaption Qpen Saurce Coda initiatives, cr 
cause usws to turn la irtdigenous Ghinese deveIopad software products. The proposed 
 de hurts the U.S. halance or' trade pasition with China and handcuffs the U.S, sotbare 
industry, which is one industry sector that is delivefing a positive balance of trade. 
Fit.iaIly, the pro):rosed rule wouid be both costiy and adrrrinistrativriy burdensame ta 



irnpierl~ent, and interpretaiiorr of the proposed ride by US. !irms, !el abne Chinese errd 
i.~ers, would bs  higkiy problematic without the benefit. of a "Safe Harksor" provision. 

Esssntiaily, the proposed nile sets up a L.csr-Lose scenario for the U.3, and the U.S. 
SnRvlarE :r\dwstry. 

6 .  sixxxsrm AI..TERNATIVES 
a, ESRI baiieves the Bureacr of Industry and Security should remrrsider adoption of 

this proposed rule. There exists areas within the EAR where regulatiort 
rnodilicaiicrns couid aciiieva the desired paiicy objectives. Suggasted alternatives 
to this propasad rule would inclr-ide: 

i. 
known Chirsese military end-users;. 

i i .  Consideratian nf additisrsai conditions on licsnse sxmptions requiring 
enhanced screening in order tu appiy t h s  cjxcepticrn far a defined set of 
users. 

iii. A? the very isast, the #is sS~ouCd step back and work with industry tn 
order to discuss and urtderstand wt~aL worksble solutions can $e 
irnpleirieniad that wiii have sustainable results in-line with U.S. rayianal 
and worldwide oQjgectivss. 

iv. Creation of a cross-FuncSionaI Itearn os panel to address political, ind~rstry, 
technology, and niifibry concerns in crder to determine a  stay forward to 
address the most sigrliflcant 60ricerns. 

ESR! appreciates this cpportunit)i to provide its comments to the BIS on this subject. lf you have 
any questions regarding EICjRf's cornmsnts, p1ease do nor hesitate to contact me. E5Rl would 
welcome the opp~rtunicy to discuss this issue with the RIS at greater length. 

S:ncerely: 

Ewpmsion of Iha 'Entity List' in SupplerrlentaIQ to part 344 ts: include 

-... 



t a d  k s  and Cirri t I enien: 



the I>.RC. Even trrzder the requirerrwis ofthe current rcgulrttory regime, it i s  exrrenrcly difficult 
to &tajn a validated export license to China for controlled prodttcts, With the propose"d d e  irz 
place with ;E drai-nat-ically expanded l i s t  of contrslled products, we anticipate t h i ~  sihjatiorl to 
deteriorate to the point of strangling the ability r>fcjur member companies tu expcfl to China. W e  
do not beliwe that BXS is adequately staffed to address the i irmaiic irzcrease in license 
apglicaliws that woirld result froin inxplcrneotatini,. of the propmali, o r  EO urzdertake the evaluation 
ar-id audit the recordkecping itrid reporting proposcd in connection with rlxe VEX! program. W e  
also do ni?t believe &hat Mt2I:C:OR'I has the resotirces iiecessary to issue the nunzber of additional 
HXc f<lxd-l.!.e Certificates that would be requested in connection with the pr<?posal. 

FirraiSy: the broad scrjpe oftlie proposal's prohibition on "suppij~" by 1.l.S. persons of exports, 
reexports or transfers wiilsout a license, when combined with the suhejectise nature ofthe 
definition nf "knowledge" applied tar the propnsed miIirary end-asc? contml, would result in 
ssihstarxtially increased risk OC criiniiael arad civil Iial$hty associated with ex.pc?ns iu the PRC':. 
?'his risk ws>uld be punchmted by tlze Jack o f a  clear due diligence standard to help insulate from 
this risk? and ~ ~ l d  a ~ . ~ r ~ t e  I I O ~  only ti:$ the ac t~a l  exporTer~ of the products, bur also ti> expod 
partners (e.g., freight forwarders, shippers, finatxiid institutions, attorrxeys and sorxsnliants). This 
woiild lead to irxcreased costs and admiriistrrttive burdens, as a l i  parties attempt to cimpensate 
tlseniselues for and pr~3tec.t against potential 13rtbility, Consequerrtly, this increased cost would 
fu'urttier discourage American conxpanies from exporling to China, 

While w e  fuILy support a thoughtful, compreliensive export cwztrd regime that protects U S .  
national security, this proposal i s  nut the proper tneam to this end. I t '  this proposal i s  
implemxerzteif, the result will be a PRC risilitary that has modemixed eitlter by purchasing 
conxparable products and techisology fruin foreign competitors! or by developing the technology 
with alar PRC competitors. In either case, the vlcfims nf  this proposal will be Anxerican 
conrpanies, w h ~  will sufrer f r a n  lower sales, kwer jol:is and erosion of industry leadership. 
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Fir #IS policy, Bhe'iile(sj at3achsd ta this message have been held in quarantine. If you are certain the lile 
is B legjlirnate business dmurnsnt, foward this message to the B1S Help Dssk (ITHELP) and ask la have 
the attachment(s) released. 

AI! unclaimed attachments are deleted aulortiatically after fourteen (1 4) calenda,r days. 

This ernail message and any attachments are confidential and niay b@ priviieged. If you are riot tho 
irrtended recipient, piease notify Strasisurger & Price, LLP imrrrsdiately e- by replying tu this message or by 
sending an amail to postmaster8strasburgsr.com -- and destroy ail copies US this message and any 
atkchmsnts. Thank you. 
- ............................ ....................... .............................. .......... 

ce: 

http://postmaster8strasburgsr.com


The National CounciI on International 'Trade Development 
1707 L Street? NbV$ Suite 570 

Washington, DC 20036 
202-832-9280 phone 0 202-293-0495 fax 

wwm. ncitd .org 

December 4,2006 

MS. Sheila QiiarCernwn 
U.S. Depaflment of Corrtrrierce 
Bureau of ~ndustry and Security 
Regulatory Poiicy Division 
Office of Exporter sewices 
14th Street and Pennsylvania Ave., NLW 
Room 2705 
Wvashington, 13c 20230 

RE: NCITD Comments on Advance Notice af Propasad Wulerrrakirry Regarding 
Revisions and Clarification of Export: and Reexport Controls far the People's 
Republic of Chirra and New Autharizatiosi Validated End-User 

Dear wts. Quarterman: 

The Natjanal Council on lnternational Trade Deveiapment (NClTD) is pieased to 
respond to the Bureau of lndustry artd Security's (BE) request for comments on 
proposed changes to the Export Administration Regulations ("EAR") that wauld impact 
existing regulatory requirements and policies with respect to the expod and reexport of 
certain products to the People's Republic of China (-PRC'y 

NGITD, founded in 7967, is a nonprofit trade association of large and srnall U.S, 
exporters and importars who are advocates of policies that are wnsistent with national 
security, foreign palicy, and a flexible export. transaction process that pronwtes export 
trade. Our membership includes large, mid-size, and small firms, e~poders and 
imporlers, freight fawarders and brakers, banks, attorneys, trade groups, and 
consulting firms, Many of aur members export products ta and have significant 
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manufacturing operations in t h e  PWC, Our tnemhers clearly urrcierstand the impo~ance 
of their role in preventing exports and reexports of t3.S. origin products and technology 
that might. be contrary ta the nalional security and foreign policy interests of the Wniled 
States. 

As set forth he[sw, the niembers of the NCITD believe that the proposed rule modifying 
export and reexport controls for the PRC has many flaws. Despite its good irrbentions, 
the proposed rule would significantly raise conrpliance costs and would unfairly restrict 
trade in highiy cornpelilive markets without enhancing the national security of the United 
States;. Theref‘ore, as discussed belaw, the NGITD encourages B E  to reevaluate the 
utility af the proposed rule and irrges B E  ts make the cttatrges described below before 
issuing any final rule. 

The prsposed ru~e published on July 6, 2006 states that it is intended to “strsngthen 
U.S. efforts to prevent U.S, exports ta the PRC that would make a matsrial contribution 
to the PRC‘s military capabilities.” In order to da so, B1S proposes to impose licensing 
requirements [with a policy af deniaij an a wide range af products that the US, has 
determined “wiii contribute to the advancement of C h i n e s e  military capabiIities,” 
Specifically, the proposed rule will insplement a new contra! on exports ta the PRC 0% 
certain items listed on t h e  Commerce Control List (“CCL”) when the exporter has 
”knowledge” that s u c h  items are ”destined for military end-use In the PRC.‘’ 

NCITD and its members have a number of ccmcerns with these proposed changes to 
the EAR. First, there is a lack of cbrity on what constitutes a “military end-use”. While 
the proposed rids defines “military end-use” as “incorp~rati~n into, or use for the 
production, design, development. maintenance, operation, installation, or deplayrnent, 
repair, overhaul, or refurbishing’’ of certain specified “defense articles“ and certain 

end-use of their products, As a resu[t, an undue burderi will be placed on W.S. indmtry 
to determine the licensirny requirements on transaction-t-)y-transac’lion basis, This is 
particularly problerrratic in China, where it is aften difficult 10 determine whether a 
conipany is affiliated with the People’s Liberation Army or rmt. 

ECCNs an the eci.., exporters do not always have accurate information on the specific 

lrt addition, it is nat ckar how far a kC3, company will have ta go, in terms af due 
diligsnce. to deterrrrine whether a product will have a military end-use, For example, it: 
is aften very difficult far 8J.S. exporters to obtain accurate information or intelligence 
from third-cauntry or Chinese distributors regarding the names of the end-users or the 
intended end-use of a product. As a resuit, the proposed rule may actualiy et-rceurage 
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certain customers to provide inaccurate or misleading information to their supplier 
regarding Itre end-use of a product in @him because they are aware that such 
information may delay or prohibit the export of a product from the United States. 

Second, NClTD‘s rnembers are cancerned that a%[ licensed expor--ls witl be reviewed 
through the murky lens of whether the item will make a ”materia1 contribution to the 
rriilitary capabilities of the Peaple‘s Rep~tblic of China.” The net outcome of this review 
may rwt be an increase in U S  national security. Rather, it is more likely to lead to a 
further erosion of the US. industriai base as China turns more and more to non-tJ.S. 
sup pl ie rs . 

A better approach w t ~ ~ i d  be to shift the burden sway from exporters by having BIS 
publish a list, similar fa the Unverified List or Entity List, which would t-~ame specific 
prohibited military end-users in China. Sa list of prohibited military end-users that is 
established arid nraintained by BIS is a rriuch more transparent, practical and objective 
way fcv U,S. export.asrs to ascertain the likehood that a product being exported to the 
PRC will be for a military erid-use or not. 

China represents a key long-tern? and large-scale growth rlriarket opportunity for many 
compar?ies, Thus, NCITD’s members are very concerned that the proposed rule is 
overbroad and wilf be unusually burdensome Bo administer. The proposed rule imp~ses 
new controls on a number of products, many of which are of limited strategic vaiue, 
Many of the 47 ECCNS that worrId be prohibited from being sold to military end-users in 
China are readily avajlable in the global marketplace, Bn fact, many af the products 
falling within the 47 ECCNs are actually prodriced On China. ‘These broad restrictions 
wili not achieve the desired effect to limit China’s access to sensitive items. We believe 
that if these restrictions are enacted that it will hirider many U.S. companies from 
competing globally, This is particulariy true sirice many other countries that produce 
these products, including those produced in countries that are merribers of the 
Wassenaar Arrangement, do not have similar export; controls. 

The proposed rule contemplates the establishment of a new authorization for “validated” 
end-users, known as Authorization VEU. The proposed authorization, would allow the 
export, reexport, and transfer of eligible iterris to validate end-users in the PRC. To 
become an eligible VEU, ths snd-user in China would have to meet a number a4 criteria, 
inciudirrg a ““demonstrated record of engaging only in civil end-use activities and not 
contributing to the proliferatiorr of weapons of mass dest~uclion or o6,herwise engaged irs 
activity contrary to US. national security or foreign policy interests.” 

At first glance the Authorized VEU proposal seems Ne a reasonable way to “facilitate 
legitimate exports to civilian end-users” in China. However, upon closer scrutiny, the 
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Authorized VEU program is unlikely to facilitate trade in the nmnner  that BlS officiak 
expect. First, il is unlikely that many Chinese companies will agree to the terms of the  
Validated End User designation. Based upon the experience of ow members, nsn-W.S. 
cumpanies are usually rinwiiling to submit to arrdits conducted by foreign governments. 
In addition, VEUs wilt be required to comply with recordkeeping requirements, have 
procedures in place to ensure compliance with the terms and conditions af Authorization 
VEU and submit annual reports to BIS. While affiliates of US. companies may be 
witling to implement these ersharice requireniertts in order fs become a VEU, it is 
rinctear as to how many companies will actually want to undergo the enhance scrutiny 
to become a VEU. particuiarly if becumii?g a VEtf wilI impose additional costs and 
requirements on the importer. 

Second, the proposed rule states that a list of VEUs will be published in a supplement to 
the EAR. However, because of company there exists a strong potentia! for some 
Chinese importers, particularly those affiliated with W.S. companies. to be encouraged 
no6 to participate in the VEU program for fear that they will rose sales to competitors. 

Third, the proposed rtile fails tu address whether the proposal to publish the names of 
VEUs in the  EAR is permissible under the confidentiality pravisians of the Export 
Administration Act ("EM*).  Section 12jc) of the EAA provides for the confidentiality of 
export-related irifornratiorr obtained by the governrnerst urnder the E M .  $@?E? 50 U.S.C. 
App, 9 241 1 (c). Specifically, section 12(c) of the E M  states that certain information 
submitted to BIS "shali be withheld From public disclosure unless the release of such 
informatian is deterrwined by the Secretary tu be in the  national interest." 50 W.3.C 
App. 5 241 9 IC). Many Chinese companies that cha~se to apply to become a VEU may 
not want their names to be made publicry available. At a minimum, assuming the VEW 
program is adopted, applicants should be given the opporituniv tu determine whether 
they want their names to be made publicly available. 

Finally, before BIS chooses to prucesd with the WEU program, we strongly encourage 
the agency to ensure that it has adequate resources to operate such a program in an 
effective mamer, The proposed rule would require VEUs tu submit a great deal of 
infarmation tu BIS. The proposal also c~ntei~plates having BIS staff conduct "on-site 
visits by U.S, Goverr~ment uffficials ta uerify their conq~liance with the cenditions of 

participate in this process. Nevertheless, it appears that conducting even a small 
number of VEU verifications lrdaiiid require significant resources. Therefore, if BIS 
choases to proceed with the  VEU program it must ensure that it has the adey~aate 
resources in the U.S. and in China to vet and issue VEU authorizations in an efficient 
and timely rnanrier. 

VEU." As noted above, it is not certain how many Chinese companies would choose to 
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.. I he proposed rule wouJd modify section 748,lO of the EAR by requiring exporters to 
obtain an End-User Certificate, issued by the PRC Ministry of Commerce, for all items 
ltrat both require a license to the PRC for any reason and exceed a total value of $5,000 
per ECCN entry. Psesently, a PRC End-Use Certificate is only required for items 
controlled for national security reasons. The proposed rule also proposes to amend 
several sections of the EAR lo eliminate the current requirement that exporters subn-rit 
PRC End-User Certificates to El!% with their license applicatians. while requiring 
exporters to retain such certificates for five years. 

While we concur with the proposed change to the EAR that would eliminate the 
requirement for exporters to submit PRC End-User Certificates to BlS with their license 
applications, we strongly disagree with the proposal to greatly expand the PRC End- 
User Certificate requirements far tho following reasons. 

First, requiring PRC End-User Certificates for all items that reyiiire an export license to 
the PRC and exceed a total value of $StOOO would dramaticaliy increase the number of 
export transactions that would require such a certificate. Based upon public data 
contained in Appendix F of B1Ss 2005 Anrtual Report, BIS received 2303 applications 
to export: controlled products to the PRC in fiscal year 2005. Due to the increasing 
volume trade between the U S  and China, it is IikeIy that the number of applications to 
export controlled prodi~cts to the PRC in 2006 increased from 2805. While it is not 
possible for us ta predict with certainly how many additional PRC End-User Certificates 
would be required if the propose change in policy is implemented? based upon 
information obtained from our members we believe that U,S. companies would be 
required to obtain a significant number of additional PW@ End-User Certificates than are 
currently required. This is particularly true if BlS chooses la proceed with the pr~posal 
outlined above that would irnpose expot3 lkmwing requirements on certain categories of 
prodwts destined for milit,ary end-use, assuming that exporters chose to submit license 
applications for those types of products. 

Second, obtaining PWC End-User Certificates fronr China’s Ministry of Commerce 
(h4irrJFCOrW) 3s a non-transparent, challsnging, time-mnsuming and costly endeavor. 
While the proposed states that MOFCBWs “Expofi Control Division 1” is responsible for 
issuing PRC End-User Certificates, obtaining any inbrnration from MOFCBM on the 
specific requirements needed to apply for an end-user certificate is very difficult, unless 
a cornparty employs a Chinese law firm or consultant. Moreover, we have been advised 
by BIS officials that the actua! procedure far obtaining a PWC End-User Certificate 
should commence at the provincial level in China. in addition, U 3 .  exporters that have 
navigated the PRC-End User Certificate process: report that MQFCOM’s Export Control 
Division is srr-rderstaffed and only works specified hours during the week, leading to 
significant delays in tha issuance of certificates. Our members repoft ltrat it can take 
nearly ane year to obtain an end-user certificate from MOFCOM. Thus, it is likely that 
increasing the number of transactions requiring MOFCOM end-user certificates wili [ead 
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to lost sales by U%S. companies, since their overseas competitors will rmt req~iire such 
certificates. 

Third, there is conflicting inforn-mtion on the fees imposed by MOFCOhl far applying for 
and obtaining a PWC End-User Certificate. Based upon the experience of our 
members, the reported MOFCOM fee for obtaining a PRC-End User Certificate can 
range from hundreds to thousands of U.S. dollars. The inconsistent information and 
transparency associated with end-user certificate application fees required by 
MCF&QM to process and issue end-user certificates may require U.S. exporters to 
increase their FWA-compliance costs ta ensure that ns prohibited payments are made. 

Fourth, it is unclear whettier !he increased costs of requiring an exparrded universe of 
PRC End-User Certificates ~ i i l  actually lead to any beraefit of en tiancing compiiance 
with US. export controls. The prxrposeol ruie states that "facilitation of (end-use checks 

the Government of the PRC will be the ones conducting the end-use checks and issuing 
the certificates, he PRC Government may have incentive to issue end-user certificates 
for prod~icts that they want to purchase and ts delay end-user csrtificates associated 
with products that may carnpete with PRC Governn-mt industries. This is akin IS 
having tha "fox watching the hen house," Moreover. while B!S has a representative In 
China to work with MOFCOM on canducting end-user checks, a lone (or even muRiple) 
81% representative will be unable ts perfarm the necessary oversight to ensure that the 
ersd-user certificates that are issued are aec~irate and issued in a timely manner. 

Shoidld facilitate i#Creased U.S. eXpQrtS to the PRC." b%'B respectfully disagree, Since 

Far these reasons, we recor-rrriiend that 81s refrain from enacting the proposed changes 

this proposal, we recommend that the threshold f ~ r  Issuing a PRC End-User Certificate 
be incrsased to a niuch higher dollar, such as sales exceeding $250,000 

to the EAR with respect to PRC E n d - U s ~  CeMk~tes .  If BIS chooses BO P P O C S ~ ~  with 

fit, Conclusion 

The members of NCiTD welcome the oppofiblnity to submit these comments an the 
proposed changes to the EAR. !Ve trust that B E  wi1t find cor-tsider these comments in 
determining whether to issue a finat rule containing the specific changes to the EAR that 
are contemplated. 

Chair main 
National Cauncil on Iniernatiorrai Trade Development 
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Mr. Matthew Burman 
Deputy Assistarti Secretary for Export Adwinistration 
U.S. Departnient of Commerce 
140: CoIrstitution i$venue, W . W . ,  Room 38#W 
Wasfiingtun, r3C 20230 

Re: Revisior:s and Clarificatm aF Export and Reexport Controls for fha People’s 
Republic of China (PRC); New Authorization Velidaierri End-User, RIN 0894- 
AD75 

Dear Mr. Barman: 

ConocoPhijiips submits these r:c~mments regarding the proposed Bureau of Industry and 
Security (“SlS*) regulations that wauld impose additional controls on exports to China. BIS has 
carefiiIIy considered public comments and appropriately redrxed the CCt items that \rvoujd be 
covered by the prcrposed Regulation. ConocoPhilBips appreciates @IS‘ response to comments arid 
continues to urge BlS to add export cantrols far Chim only as nwessary to attain the Iegitimate 
poky objective of not assisting in the devebpmsnt of Chinese military power. Any such chariges 
should be taxtilored ta avoid unnecessarily disrupting US-China cornmeroe that benefits the United 
States. 

ConocoPhillips is an integrated oil and gas exphration, production? refining and 
marketing company vvitBP significant oii and gas expioration and production activities in China. 
Among other things, Gonoc.aPhil!ips is developing a $4 biliiun oil project in Bohai Bay, China. 
This and sirriilar activities hatie brought suhstantiai benefits to the United States. Con~yoPhiIlips’ 
activity in China requires a significant arnorrnt of US exi:lorts int.0 the Chinese market: creating 
business For ISS companies. Ccrmpanies such as ConocaPhiliips and rts vendors are able to 
etihanct? their operations in @hina as a r@suil of expanded China-WS trade. Mareover, as US 
conipanies increase US business activity in China, businesses arid gavernmenis irr China are 
more likely to adapt US standard businass practices, thus increasing demand for US prodtcts 
and services. Coi.rocoPhiliips has also noticed that commercial trade betweerr China and the 
United Stat@% enmurages and instills in Chinese erriployees a market-focused, ethical and 
democratic spirit. This supports US foreign policy goais by drawing Ctiiria irito ZRe global 
econorriy and it-rcreasing its incentive to act constructively, and by enhancing trusi and openness 
between countries. 

\With respect to the  praposed regatations, Co~mc;oPhi!lips is pleased vvith the levei of 
public engagement that B E  has ~rsed in its prwess to develop these regulations. Since seeking 
carnment on the proposed rqpAations on July 8, 2006, BIS has heid at least five public nieetings 
throughout the United States to diswss the rationaie For the prop~~s@d rule and answer questions. 
In addilron, BIS officials have raised and addressed the proposed regulations in ather 
conferences, inc[uding the at-rnuai Update conference in Vlrashington, DC and the IBC Global 
Trade Controls corifersrm in I..ondon. BIS tias aiso posed a Q8.A document on its website. 
Even before seeking comment formally, B E  consulted very closely with the key  saakeholders to 
shape the proposed regulations. BIS’ efforts throughorit this rulernaking have bsen outstanding 

ConwoPhtilips supports the appropriate reduction in ECCNs that would have been 
subject to new licerrsrng controls irr the putdished proposai. 
rcquirameni,s for certain items f xdd  have resulted in hampering legitirr>at~ civil prajects in China. 

Unnecessary Iicxnsing 



These changes  attest to SI$' pritdent ba!ancing of preserving beneficia! con-merm between the 
Unifed States and China with the United Stales' foreign policy objectives. 

Upon revimving ltie proposed regulations, ConocxPhiliips has noted a#di",onal steps that 
B1S car1 take, consistent, with this approach. Eo narrow m d  clarify the scope! of the reguiatioris m 
order to prevent unintended and urrnecessxy lirnjlations on com~erce with China. Under 
proposed EAR Swtion 744.21 ~ a license fot an item controlied under the new regulations is 
required if the exporter '[r\asl k.na&edge lhar the item is or may be intersdad, entirely or in part, 
for a 'military end-use"' in China. 'The proposed regulations define "military end-use", in turn, as 
"incorporatiori into, or ijse for the production! design, developnent, rnainlenancs, operation, 
insfsliation, or dsploymerri, repair, averhaul, or refurbishing of [USRZI, or lhK] itmis". As a result 
of these provisions, rxmpanies such as GonocaPhi!iips nay  be prevent& from auppiying a nun-. 
controlled prod~tcf (such as refined oil) d i r ~ t l y  or ir'rdirec?ly Io militarjj customers in China inerely 
because the items us& to make siich a prodiict wouid require B Ii~e5tw? if irzcarpxated into a 
rniiitary end-use. Far extampie, a machine tool (or macfilrie t ~ o i  twhnologyj expofled into @him 
for producing or raking oil simuid not be c ~ i s i d ~ &  to be "intended . . . for a military snb-use" 
just bemuse it was used to prcrduce or retina oil into products that m a y  in due ce~rse be sold to 
the Ghinase military for use in the prociirctiari of or incidewtsl to USML, or iML items. Such a result 
wouid expand the scope of the proposed regulatictns to cok'er virtuaily all commerce between the 
U.S. companies arid China. To remedy this problem: ConwoPhillips urges B1S to consider 
clarifyirry "intendad ,., for a military end-use" to 'make clear that this phrase nniy includes items 
intended to he 
operation: installation or depioyment, repair, overhaul OF refurbishing of USMk or %It items. By 
makirig Zhis clarificatbrr, Bf5 WWJW avoid pIacing arr unnecessary burden on legitimate civil 
co~ i r rwce tvhiie continuing tn prevent the  export of cantrolled items to the Chinese miiitary. 

in~rporated into or direcgy usad for the prsduction. development, 

CariocoPhiilips appreciates the  opportunity to cnsnment on the proposed China 
rdsgulatiarzs and #IS' wiliingnesss to carisider our comments, To date, BSS has listened closely to 
the concerns and has appropriately modified its proposais in response. BIS has narrowed the 
proposed regulations to Mior them to ti-ra goa! 68 limiting the availabiljty of sensitive prodiicts arid 
techno!ogy ta China's military. ConncoPhilEips urges B9S to continue this process and, prior io 
adopting final ruies, to ciarify and narrow the scape of the proposed rules to ensure cwtainty and 
the hgiites1: burden on US-China conimefcB consiskeurt with the United Statas' foreign poiicy aims. 

* c * 

s proprietary informatiar:, tile release of 
petitive harm. We, therefore, request that 
r the Frwdom of inforination Act, he 

accorded to this letter. 

We epprecrate your considerstion of ow concertis as set fat?h in this letter. If you have 
a ire st ions or require frxther information, please c~3n:fac.t Gregory %. Harmg. Manager. US Export 
ComDhaDCe, ConocoPhillrps Corrrpany, at 9-1 8 66Z 393 0. 

Sincere! y; 

cc: Gregory 3. Merzog 
Wan c, Schtdis 



Dear h€s. Quacterman: 





use sissts. 

Thank you for your consideration of this comment. 



1760 K Street, "W., Washin@bSn, D'C, 20006 (202) 282-5994 

Noveanber 28, 2006 



18, The Department should pravide a nmre detailed explanation of the 
baaelits to CIS. exporters md their customers of obtaining \'El! 
authorizatic~ns, The proposed rule is wclear on this im~;7cxtmt point, 



Ms. Sheila Qrrartemfkn 

Page 3 
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use or consumption. At the very least, a "license-free zone'' should apply 
to expods to U.S. subsidi&es in China m d  o&m cligixble r o u n ~ c s .  The 
re@latE;ons should also expressly state that the VEU authorization applies 
to tes;'nraoluyy. 

9 The proposed mle enipioys evaluation factors that are too extmsive md/or 

evaluation factors to better assist ciportem and potential end users in 
deciding whether to seek VEU atatus. For irrsmce, orre evaluation faactt3r 
is the "pmy's relationships with U.S. md fi-migrt cormpmies," Prwidiang 
rllustrativc exmp'les of such relationships gg..g,, €orcign affiliates o€ U,S, 
exprtms that currently receive significmt ticensed exprts) might aid iai 
the export wmmunity's understanding of the VEX! prc9l;ess. 

i3i-&f3ir\ed. n e  aepament should signii~cantl y tighten the focus of these 

'I'he proposed sxde notes that VEL1 authorization users "will be audited on 
a mutine basis." Ilnless clarified, this statement may limit interest in the 
\ T U  prog~am by suggesting that users of the 'brEU authcvkatlon will be 
subject to broad md extensive additional audits. 'Ihe Depatment should 
make clear that audits under the VEU program wilt be limited tu issues of 
VEI! cox-stplia~~ce. For other corngliimice n~atters, the Department's nonnal 
czrsaf3 ting procedures should apply. 

BB 'RE Xfepm~nent should eliminate or knit the certi5catioiza required of 
eligi13ible ersd users under the VE'I.1 authorization, For ixista~ice, potential 
VELrs might hesitate to make certifications regarding orx-site visits given 
the Chinese Governat 's  historical sensitivity about such visits. 



security. Indeed, adoptisn OB' 1x16: China Control could d m q e  nverall rmttianal security by 
diverting and wasting expor$ contrcsl resowces and harming the compe6itis.e positil~n of 1-1.3. 
suppliws. 

'ilze China Control wsu ld  be ineffective because there is wide scale CXiirtese and other 
foreign availability of most, if not all ofthe items, that the proposal seeks fa contrd We 
tanderstand that comments to be submitted by the Natiomal Foreign 'Yrifde Council and others wi11 
iizchde iziimerous exampks c6ssering multiple EcCNs. on the proposed l is t  that are availahk 
h m  X;_nropem producers and other sources, including in m a y  cases, producers in China itself 

it is also important to bear in mind the nature ofthe iicms on the Dqadment's proposed 
amtral list. By definition, the items on the proposed list are those that the United States and its 
allies have dewntrolled sirice I 991. (wider initiatives instigated under Presidents iteagan a d  
George M . W .  Bush) because they will not contribute to the PRC's rni.Bitsrry capabiXities m c Y w  
because: the items are so widely amilahle as to be incapable of cr~ntml. Smposi.ng new contro9s 
orr such items will not meanirrgfidly eiihance U,S, naticmal security. 



A s  1CB'X"T' has frequently ~isted, impusing amilateml mmtrols in the face uf extensive 
fbreignr availability is a fmitless exercise, &in to attaq3tin.g ti) contain a fiver by building only 
half a darn. Rae fut.ility off.his efE>rt Is .particular.ly pronouncd in the present case, in which the 
"river" o f  items that the D e p m e n t  is seeking to conk51 is especially br~9ad and in w k h  azur 
allies have indicated no interest in completing the other prti.im s f  the dam. .Adopting the C%ha 
@ontToX will thus likely be ikn ineffectual and wasteruul exeseise that will not contribute to U.S. 
na?.ional secrrrsity 

FtKthcr action on the China Control WouId also be incansistent with 9 major 

likely to be a signifscant irriEkK1t in T.J.S.-GI.nina relatiurss during a pax-ticulady sensitive p&x-iOc?. 
Administration initiative, ariaoirnced in the ~noriths since: the pra-psd rule was puhliisfied, and i s  
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fody-seven categc?riee% of it.rn1s covered by the proposed rule incrude items whose export to 
China the United States has previously deia-mined to pose no tlweat to US. national security, 







Sincere1 y > 

Edward F. G e w  
Deputy Executiv retary 



d 















From: ~slRaQdeweyballarIPina,cam=. 

Dale: 
Subjock 

To: <publiccommenfs Q his .doc,govr 
Mon: Bec 4, 2W6 310 PM 
Slh Comments on Proposed Rulemaking (RIM 0694 -AD75) 

This ernnil contained an attached file "SIA-~@ommenfs.pbf" that was Parked by MessagaScreen(tm) Email 
Firawak Yoii may retrieve it at 
tittp:I!TPIxI .bj~.dar,.go~I~ho~il~.php?58BF7B9887B586~3E86f €31 5D346E4CF4574808DO~~O~~0 
Per rSIS 1~(3hcy, the filejs) attached to this message have been held in quarantin@. If you are certain the fife 
is a legitimate business dwument, forward this massage to the 81s Help Desk (lTHELP) and ask to have 
the aBachment(s) released. 

All unclaimed attachments are doieted automatically after fourteen (I 4) calendar days. 

Attach& please find the Serrricondmtor Industry Association's commenb in 
rospcsnse to the July 6,20M, proposrxl rulernaking jRlN Q694-AD75) !a 
revise and clarify the United States' policy for exports and reexparts of 
dual-use items to the People's ffepublic of China. 

-stew3 Lita 

Stephen J. Lita 
Trade Specialist 
Dewey BalIantine LLP 
I775 Pennsylvania Avenue NbV 
w ashinylon, DC: 2WO6 
ph: 202429,1403 
fax: 202.862.7 093 

-Nafice----- 
This e-mail message is confidentla!, intended only tor the named 

rmipientjsj above and may contain information that is privileged, 
attorney work product or exempt from disclositre under applicable law. If 
you have receivad this message in error, or are not the named 
rwipient(sj, please immediately notify the sender at (2Q2) 862-1 OCM) and 
rtslefe this @-mail message tram ycw computer. Thank you. 



December 3,2006 



The m~~s-snarket, civilian nature of  niwy @&X'S items ensares that they have 
widespread h-e ign  availability. LTnilatcraialBy ccsrstro19ing the export of COTS items by 
U.S. exporters to PKC military end-use will have TIC) impact on the ability ofthe PRC to 
procure titzesg items from other culurrtriex. Comerollirsg the export of COTS items to the 
PRC is simply not an effective way to address compliance with the US.. arms embargo. 
Ch the contrary, i t  merely distracts from item's of tme national security sipificamce, 
dilutes the ability ofthe expart cantrd syslsleni to screen fbr actual teafeatits ami creates 
competitive busdens for U.S. exportem 





SL\ is in favor ofthe VETj ctpncep\ awrf appreciates the Cominexce Depa~ment’s 
ssffarts to Facilitate the timely approval of export licenses, limit the need for duplicative 
licenses md kcrease certainty md predictability in Iha export control system. SXA agrees 
that the proposed rule could provide Xmprtar~t benaefitr to U.S. expo-ste~s that eragage in 
hbgh vulurrne or repelitjous transactions. At the same time, the degree to which expo~?ers 
could actually benefit depends ii31 great part on the details of the mk”s impIemenPdtic.ion. 

Xn general, the proposed regulation is mlbiguous and requires BiS to evaluate 
potential VEL1 applicants on a range of Ill-defined factors including a paty’s “capability 

regulatiori also provides no pidance on due diligence while increasing the pc>$eniial 
IliabPiSity for I.J.S. campanies. All crsf these features will make expnriers rel~ctmt to 

to comply,” md a party’s “‘relationshipQ’ with u s  and foreig1:ra eompmias, The proposed 

attempt to utilize the VEU autho~zation. 



There i s  further concent that cosnparries in the PWC would be unwilling to submit 
to 1J.S legal jurisdiction and requiremerats sinrply to receive U.S. exports on a 
consolidated export licensing basis, Similarly, past history stdggcsts &at bulk licenses 
often are accompanied by special license conditions that are not applicable to individual 

equipment. These features can greatly Iirnib the benefits of the VEL? proposal and make 
irs use ranattractive. %%ik Gonzrzaexe Department oR!cii;als contend that VET3 status i s  a 
rcward €or B>RC cunipmies with a history of export compLimce and non-proliferation, 
excessive restrisictk?ns and rquirerrients cozdld offset any benefits and anndernaine the VEU 
aulhori-iitfian system. 

export licenses, e.g. governing fi?Xi&rn rmtionalr;, technelogy levels or use of certain 

* * *  

SlA appreci:ites nhe opportunity IC? comment on the proposed rule and looks 
forward to continuing its cooperationwitjl BdS on these issues. Piease fed €ice to contact 
the undeaieaed if you have questions regarding these comnients, 

Dax7rd Rose 
Chainnan 
SIA Export Controls Conunittee 



AI! unclaimed atactmmts are deleted autotnatically aiter fourteen (I 4) cabndar days. 

Thsas capnments are ~ ~ n t  on behalf of the American Bar Association 
Section ul International Law. If you Rave any questions, pleaso contact 
me. 

Leanne Pfauta: 

Director 

ABA Section of Infarnatisnai lxdv 

740 15th Streat, M.W. 

Wastlington, DC 200155 

202l662- 1 661 

pfautjrl Q st,afl.abanet.org 

http://st,afl.abanet.org


In brief sumizaary, the Section’s conments address the fdlowing issues: 

1, X r a ~ ~ o d u c t 3 r , n . ~ ~ ~ ~ ~ e m e s :  ‘X’he key thernes of the Section’s coanrnents are (1) 
The likdihcmd af achieving important national secwiiry goals nmst be balanced by 
the possibility of uriddy burd-ening legitimate trade with China; (2) the 
,.Pdxrrinistradun should obtain ariultiilarcral support for the controls before adopting 
a final xule; and (3) industry concerns, reflected. In the forma! cosrirnen.ts of 
various exporters indust.ry grcwps, should be taken irato ;xcrrxani in crafting any 
final ruXe. 



potential bnefits, to establish clear pr~xedures for administration, t.o avoid 
any unnecessary ~-e~~rdkeeping, compliamx or auditing burdens far exporters, re- 
exporters or Chinese end-users, arid IC:, reduce poteneial users' pcrceived risk of 
partrtici piing. 

EV. End:-Use G J ~  The prsposed mle would expand end use certificate 
requirements f c ~ r  items and twchnologies requiring a license to China, and trigger 
additional ins~~ections and. require substmtillial cooperation with the Chinese 
Ministry of Comerce (Fdf QFCOhf), The Section r:eccjrnmends that B E  carefidly 
assess whether the increased iaspctions will m e t  their stated goal, which is to  

recommends that before any final mle is adopted, aciequate resources in h e  
EtKXTBM he ernsur~xf~ procedures and requirements ke worked out in advance 
with hfOFC8M so that they are rationalized, and BE'S  assessment of the 
papwork hurden crn exporters and reexponers should be revised, 

'bFac j i tat C/  ,x increased T.i.S, C X ~ Q I T S  to the PRC," In any event, the Section 

The Section is concerned that the prr.,posed. regulation will riot achieve its intended 
national security and economic o?3jectices and benefits, withatit excessive ccxts, tinless the 
A.dministmtion ( i> impjemcnts the regulation in a wag: that does not unduly burden industry or 
tkreaten legitimate exports; (2) can obtain 8-.nultilateral support for the new military end-use 
control prior to e n ~ t m e n t  of a final mle, (3) takes into acaccrsunt specific industry csi~cerris and 
suggestians regarding each aspect. of ?.he proposed rule. 

1 x 1  this connection, the Section suggests that BIS ensure that the scope of the coinmodjt.ies 
affected by the miXitxg: end-use cr9ntx-01 is proprlg; limited, a .mechanism is ~~rovided to release 
camrraodities from the scope of the proposed mle, clear prwedures and tjnxframes should be 
dcvelo,ped for the new authcrrization fw validated end-users. 

h lso ,  bey aspccts of the proposal wl[l iiepcnd upon coclperatiori from the Chinese 
Government, e.g., the provisit-Pn of end user certification by MOFCOM. Before irrigle.mcnenting the 
nile, the Administration should ensure sucf-r cooperation is in place.' 

The miljtary end-use control included in the proposed regulation is intended to sf.ri:ngtl-ren 
controls on spctcific itenis that have the abi Jity irs materially enhance Chinese nii1ita1-y power. 
This proposal has its roots in B 2003 agreement among key exporting countries: under the 



This proposal tias i ts  roots in a 2OC13 Statexrim?. of Understanding (SCJXJ) on Control of 
Non-Listed lCPtial-.Use Items wider the \Yassenaw Arrarigement. The JVassenaar Arrmgemernt is ib 
non-treaty arganizaiion composed of 40 states. Participating States agree to contsibute tu regimal 
and. lntemationa? security and stability by prrsmotirig transparency and greater responsibility in 
fransfers o€ conventiorr a1 awrss and. dual- use goclds and technologies, 'I"he 2lXB.P SOU ~:st r ic ts  
exports 08' irnlisted dual-use items wtiera exporters a-e informed that the items in question are or 
may be intendecl, entirely or in part, for a xrii.l.iia-y end-use in a country subject to a IIN amis 
embargo or any relevant regional m s  embargo elittier hinding an a Participatjng State or to 
which a Pa.r$icipating State has vcsluntaril y consentcd to adhere. 

Under the BXS prt-psal., certain itenis that dt-9 raat c u ~ e n t l y  require n Iicense to be 
expcrded ta China would now require a lii:erisc where the exporter Iias knowledge that the items 
are di:srbl?ed for a rrditary end-use in the XW:. The proposal applies to 4% differm product 
categrsries on the BIS Commerce Conirol List. A military e~id-use i s  defined as "incorporation 
into, or use fm: the production, &sign, des)elcrprnent, maintenance., opc . rdh~ ,  installation, or 
depl.oyment repair, tne~hatrl, or mfurbishing" of' 8 ariunitions item, Le. a defense article. 
Consistent with the cxjstirig, H3XS regirlatjons, "h~icanoavledge" vvauld exist where an eqorter has 
"positive krrowliedge" that the n%ltar-y end-use i s  sut~stantially certain to occur, and also where 
the exponer is aware of a high probability of such rni.M.ary end-use, Karoevledge could Tqgl inferred 
frt-mi the exporter's conscious P-lisregard of relevant facts an&or the exporter's wi Ilfd avoidance 
of such facts. 

&&'e recognize that there are substantial U S .  natioiiali security and foreign poky  cm~erns 
regarding China's military development and fiitmx prssturt?, arid we 1relii:ve appropriate controls 
mirst be developed that meet these coiicems without unduly prejudicing 1.egitirnat.e f,rade* 

Such a balariced approach tu adoption of riew e.xpor$ controls is in keeping with the policy 
that the AdRii17iStTatiCIT3. tias adopted with respect to China: encourage China's peacefrrl 
integration into international institutions 2s it "responsible stakeholder" through exparrded, 
legi t i  matt? trade, while simultaneously prepxi ng to address contingemi es if Chi ria's emergenice 
8s a regional power is not smooth. Accordingly, tke list of items identified as subject. to the 
proposed riew c o n ~ o l  should Bre limited h-9 components critical to  the Depmment of l[Mense's 
publicly m?iculatecS conccms over Chinese progrurns in the areas of: moderniz.atiors uf its 
stratc:gic missile forces; rctsearch, develcrpment, prm-lluct-ion and weaporiization of biological 
agents and a chemicil warfare grogram; pre-emptive Long-range precision strike capabilities, 
infomiation dominance, comn~and and control, and integrated air defense; sc3ftw;il.e. and 

developnicrit of an indigenous micrmlec?ronics industry to provide integmted circuj ts for future 
mi limy systems like advanced phased-amy radars; arid t.hc intent to acquire Western state-.~f-the 

illtegra?.ed circllit industries vital fdsr infom1ation techrlology and netwark-ceri8.ric %>&=e, 

3122 i 478.2 - 3 .  



JI  is a traditic~nd and well established principle in 1J.S. explsr3n controls that the 
effectiveness of export controls requires bath promotion of U S .  natiorial sesxirity goak and the 
protwtion, maintenance, and expansicm of legitimate trade. In short, any new mk rriusi achieve 
goals relating to both “industry” and “secority.” An iniportani c~.mAlary to this principle i s  thaf 
expod cnntrch should r m l y  be iinpased fm sjmbalic p~~i~’oses. IZather, the actual effectiveness 
of the contrds in advancing U.S. secu&y p d s  generdlly must be the basis on which new 
controls should be judged. 

In the case ol the proposed mi 1itsu.y end-use proposal, there are signiiicant. questions 
regarding the likely effectiveness cif the proposed conird, fcx at least two reasons: First, as  many 
industry comments on the proposed ride set forth in detail, there is substantial evidence that 
many of the newly i:ontrolled items axe avaihble from foreign sr~urces. Incked, indrrstq is 
coiicemed that in sonie cases, eqlri valent: products appar:ently are available f r m  indi genous 
Chinese sources. W e  urgc that the Adrninistration carefully consider c~sriments submitted by 
industry regarding the foreign / indigenous availability of the covered items. 

Second, it is unclear that: any of‘ the Wassenaar Arrangement g ~ e r ~ ~ ~ i e r i t s  wiiB impose 
effective controls substantidly similar to the propused wle. ]IT i t  i s  important from a nz~tior~l 
security standpoint to deny Chinese m3lir;~ry end-use of these ikmis, then we irrge the 
Administration to obtain h e  support of key aIXies for such a proposal aid devote significant 
political resources to that effort* The Administration should seek &tyassenaar saippsrt before 
publisfii~ig any final rule, We unilerstand that rhe Admi;ni.stration jntends to do so. 

]IT such support cannot. he obtained froni a country that i s  an alternative supplier of a 
particu1.x covered item, or the i tem i s  available fmm an indigenous Chinese source, then the 
Ardnidnistration generally should. exclude that item from the covered list. The ABA Section on 
Xniem-ezational Law would be pleased to work. with BHS to develop an efficient sysretn for 
identifykg and excluding f o r e . ~ . ~ x ~ - ~ v ~ ~ ~ ~ ~ b ~ e  items from the list of items sub-ject to the military end- 
use control, 1~asc.d on objective criteria and evidence. In any event, such a rrsectianism should be 
deuelopcd and iniplernent.ed k f m e  any final mle is publis’nixt 

The proposed com-d WOUlCS affect exports, re-expafl.s, and transfers. In addition, Bs noted 
in niwe <detail in Bart I1.D below, xrmy sl she terns in the prq~osed regulation are brr3ad z~trd 
vague. l[n p~-r for these reasons, many industry conmients oil the pmposed regulation have 
expressed the cmicerrr that additional due diligence will be req~ired in oxder to comply with the 
new rule. BIS sl-rould either claxify  hat nct new dire diligence is required by the new rzrle, or 
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should revise the scope of the p d 4 G t i o n s  accordingly. 

Separ'ately, the proposed rlrle will r e i n f ~ r ~ e  the perception of Ame~can  f h s  as 
unreliable suppliers to custumers i n  China md elsewhere, i f  the rule i s  not implemented 
rraultilatemlly. 'T'here 3s already evidence that fweign cusmmerii, including in China,  source from 
arcm-il,S. suppliers because of U.S. export control policies. Xn addjtion, there are r:eal c ~ n ~ e m s  
that Euro~xan and Asian competitors will use the new ~xle as leverage tu discoursge. &:hirae.sc 
crrstcrxners frcm considering Atxer-icarr suppliers. If the tvle is implernmted in a unilateral 
manner, comgetlto~s fmn.  countries tiat subject 10 the unilateml contral. could use the US. 
enntrd to their advantage at tbe expense of the burdened 1.13, &ms. Moreover, cer-taiiri foreign or 
Chinese ccPmpetitcirs may seek to derail U.S, exporters' transactivras by alleging to B1S Eq9m 
Enfr_Prcemcrit personne? that a Chinese coaipany km military ties. Once :m investigation is 
iriitjaied, U.S, expofiers may feel compelled to disengage risitil &e matter is resolved. 

Other tetxis of the proposed ilnte (including the i:onmb on "facilitation"' ami "transfer") 
mean that any adswse effects a n  I.!.$. industry would ga beyorid producers of goods, technulogy 
and softeware, Errti{-ies throughout the supp1.y chain wauld bc affected as ifie propased d e  would 
broaden the compliance burden for freight for-warders and other facilitators.. 'i%est: effwts must 
be considered in balancing the imiuswy and secrrritg, intemts affected by the mle. 

Finally, bccatise the proposed rule contains rio prwision for contract sanctily, the 
cnacttncnt of a final rule would iniur-sediately advc~clg: impact exisring business conmcts arid 
relationships including, among other.;, 'Irsnks and financial institutions ms)olved in transactions 
sc.rbject to thc control. 

The 1tgrapi9sed m k  must also be considered in the broad context of the BJ.S.-Chinst 
relatioriship, to ensure that ii dws not have unwarranted impact on impcrrtant evoivirig bilateral 
issues i n  the ~rl;ilionship, including relevant secority and trade initiatives. 

The effects of the prci'spnsed new controis QII current IJ,S.-Chinese bilateral and  
mtsltilatcrali security issues shsrild not be discounted. A s  former Deputy Ser;r&~y of State 
Xoel [ick noted in his May 2006 testimony bcfm-e the I-Eoxzse of Representatives Clornmittee on 
Briternationsl Relations, the 1J.S. 4s "deeply engaged" with China mi "crirical global prxhllems." 
The incremental gains to U.S. mticm.1 security from the proposed new controls therefore must be 
t.ulani:cd against the possible loss of, or reduction in, C'hinese cc>opemtion on a host OT i-mportant 
intematicmall and natictnall security issires. The success of U.S. policy depends on Chinese 
coopcratio~i in suck critical arcas as: China's cerizrd role in restar%ng the Six-Party Talks with 
North K.ur~a on the Nsxth's nrzclear pruglair~~ as well as China's active participation in  any U.N. 
nuclear test-related sanctiom program against X m h  Korea: nhm-~[,r.~~.tli~~~i:raeion general1 y, 
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inclui-Iing with respect io Iran’s missile arid nui:lear progranis; cnoperativn with ‘U.S. hc9melmd 
security programs, where China‘s cooperation as the me of the largest exportt~s of goads to the, 
U.S. i s  critical to {he S U C C ~ S S  of U,S. Custcrms honnelarid secugity programs to inspect carga 
cmtainers kfore they ship from foreign ports to the United States. 

If the proposed r-ule i s  made final, BIS should chl\ngc or clarify certain aspccts of the flew’ 
c;urxtrol to address the fallowirmg issues. 



k Clarify the definition of rnunitioi-ts item to address the cment ambiguity Bha! arises from 
broadly referring to the 1.1.3. Munitions List. There is long-standing concern in the TJ.S, 
defense trilde community that the. juF7sdiction of the U.S. Munitions List is vague, due to 
its re.11imce on gencxal concepts such as “specificalty designed.” Such ambiguity would 

co.mmoditics may ~ i o t  be well versed in the State Department’s interpretation of the U.S. 
kluniti~ns List. hfureover, fcjreigi and Chinese parties are likely IO be even less well- 
infomxd. ‘l’tie Sa9i:iion recommmds that BIS crsnsider whether there are ways to reduce 
{-his ambiguity in c~der  to enable exporters, re-eqxsrters and ei-td-users to ccmmply with 
this rule without undue burden. 

pose particular concerns an the current CC.m4i?XI, because exg3c9rters af P-ltral-use 

> X3xwide clca “due diligence” and safe harbor guidance. EIemcnts of this guidance should 
include, at minimum, the follawing: 

u Clardim that the i-dc creates no new expectation of due diligtwc by exporters or 
reexporters;;, and guidance regmXing appropriate due diligence steps that exporters 
could take in this area in ordcr M ccme within a “safe harbor.” 

Q WithiJSaw the licensing standad that detemii-tes ~ k t f i e r  a proposed transaction 
“$vou~d make a material cuntributiun to the military ctipabi&ies of the CIhinese 
military,” fwising instead on whettier the proposed transaction will be Intended, 
entirely or in pa t ,  f o r  a military end-use, as defined in the new proposed rule. 



o Provide a aiechanisrn for encryption i t em to be exempted from the list rrrickr 
conditions arrdogotis m Liccnsc Exception ENC, 

> Clarify the relaticrriship between exktinp License Exceptions available for China and the 
prtlpcised military end-use control. For examnpie, a comprche.nsive list of items sxportable 
to China unaIel- existing License Exceptions could be puhl.isfiec1 befox the final regulation 
is publisltied, and those item explicitly exempted from the proposed arrilitay end-use 
prohibition. 

k Provide II specific process far infomikg all exponers of any ‘“addit3onal prohibitih~n” 
ciescdkd in Section 744.21 (a)(2jjbj of the prop~sed nilc. To the extent possible, B%S 
should avoid nrsn-p~ablic~ individual notifications in favor: of public notice in the Federal 
Register, Opprtairiity for conment should be prrwided where possible, arid industq 
shoaild be afforded adequate time 10 iniplement any new prrhibi.t.iosrs. 

k t3rovide a specific process for addjng new co,mrnc9dities io the prr3hibited list. Notice of 
the proposed aiScJjtjrrn of new commodities ta the prohibited list should be published irm 
the %?deral Register, Qpporilmnity far colrlment shautd be provided, and industry should 
be affwded adeq~iate tjme to  iinplcment the new requiremerits, 

P P~ovi&: a speci5c process for exporters to nominate palicular itcms €or cxclusioti from 
the prnhibiied lis!, with specific regulatory deadlines for ea& step of the pscscess 

& In ordel- to avoid adverse effects on existing kusiness crmtnacts involving expczrgers? 
trrtnks, f h n c i a l  institutions, and other entities involx7e.d in t.ransactions subject to the 
control, BIS shauld include in any final rule a provision for contract sarictjiy. 

The. Se.c.tiion we1i:omes BIS’s pmpmal of authsrrixation Validated End User ( “ % t % V ) ,  set 
fmth in proposed X 5 C.F.R.. 8 74.8. IS. ‘The VEU propusal woiild rdieve campanies that i:xport 
dual-use goods arid t.echnology to Chinese entities on a recurring basis of the burden of seeking i3 
liccnse for each shipment, Exports classified under specific, approved CCL categories coiild be 
sent to B VEU without a license, wen where m e  would normalily be reqiired. 7’0 qualify for 
%’EG status, PRC-based. companies could f i l e  an application wiih BIS tfieniselves, or 1.I.S. 
exporters could seek k%ti status on behalf of their Chinese custamers. ‘l[’he application process 
wnulri rquire BIS to evaluate PRC-based companies on a numbc.r of factors, inclr~ling: a 
deinonstrnted rwc~l-d of exclusively civilian activities; past compliance with U.S. expion controls; 
capability to comply with G%U requirements; and cmpmte  relationships with U.S. fcmign 

controlled items, and the Chinese end-risers would need to accept peF-jodk on-site cumpliance 
reviews by the ‘U.S. gove,mment. ‘The U.S. g,ove.mment wrx~1d also consider the status of China’s 
export corat.rol system and China‘s adhermce to multilateral export contrcrl regimes. 

companies. G7Ekl status wotrld be granted to a PRC company only for specific categosies of 
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Hc~tvever, 3ra orde~ to achieve the potential benefits from the YEU jnitiative, the Section 
recarrimends that BIS revisc the proposed reguladon to clarify the potentia.1 i.w;?net'ii8st to establish 
clear prcxedurcs f w  W3.T administration, to avoid any un.necessary recur3keeping, compliance or 
auditing burdetis for exporters: re-exporters or Chinese end-users, and to reduce potential iisers' 
;~.s-^rceived risk of pariicipakg, Such revisinns would help achieve the potential benefits €rain the 
inq&xrmtation of the program and p r ~ ~ i ~ , t c  the iad~Tiinistg;ttik?n's laudible goals o.f increasing 
legitimate I:'.$. exports to China. 

W e  discuss bclw ( I )  the types of U.S. industries that could benefit from the progrsrm and 
the types that x e  [ess likely to knefit; and (3) the aciii~ns that we suggest arc appropriate to 
eiisure the prcqmscd VEU program IS as successful as possible in achieving its goals. 

On the other hand, for indusir.ies that bo not exhibit these char~cteristics, we Delieve t h m  
would bc little incentive io participate iri the VEU program. Fur examptc, for industry sectrsrs 
that e.xpmt products to thi: PRC for which no licerise is necesskup, or far which licenses are 
rcrutinel y d e r M  hy BIS, the VE'B.! progrm will hold tittle value. 

h4oreuver, industries that sell to a Iugc number of custvmcrs also are not likely to benefit 
from the .VECl program because they likely do not have sufficiarmi jncxntive t r ~  qualify more t'rran 
a small ritranber of their !arg:Ser PR.C custcmiers. ParticularXy for these industries, rhe smaller the 
additional recordkeeping, compliance brirden and legal risk. assrsciated with the VFU program (as 
discussed below), the more inclined they may be io qudify additiorial Chinese customers. 



U.S. companies sclling to PRCS customers in certain industries with 3 military heritage, 
such as the aer~ospace indust?, ase Irkety to Grrd i? difficult to qualify their ~~~storners  for ’VEU 
status diae ti, thcrse customers’ prior invol~cnient in non-civilian activities. 

Given our ui~ders~mling af the universe of i ~ i ~ i s ? . r i e s  affected by; the VE‘B.! pruposal, we 
believe that there are only a few industries to which the W3.1 proposal w ~ u l d  deliver significant 
benefits. ‘Tkai- said, those industries that wc)uI&r realize significant benefits are likely to be those 
that axe mast affected by ctanent export contrds s f  dual-.use i t em to the PRC? such as the 
sernicoraductor cqiiipnienf. iridusi-ry described above. 

BIS should provide guidmce IO confirm that cer-tskh intmgibk twinhnalogy ikn~s, such xs 
development or production technology for high-pedorz?lance eumpirters, will be authorized for 
export under autkogization W U .  As anany U S .  companies nlranufacture high-technology goods 
in the PRC at their wholly-owned subsidiaries, the inclusion of specific technoliogy Export 
& : m r d  Classification Numbers (ECCNs) in the VEIl program wauld significantly increase i t s  
utility% 

A s  a r&ted commeilt, BlIS should conFinn in its h a l  nlk: that aurhurizatjon VI3J will 
allow the release s E  techndagy to PRC nationals in the United States i f  the PRC national is a fuR- 

increase lire incentive for U.S. exparters and Chinese end-users to seek authorizations under the 
program. AlXawing the use 08” i E . U  in such “cleerraed export” situations i s  wwrantcd, given that 
the same PRC natioaral could obtain unrestricted access to technalogy that is exported to  the PRC 
under VEL! bo his or her employer. 

time employee of the entity with approved “EB7 status. Such confknation p?te.nt.iaHy could 

C3ne rna.jor conccm is the lack of ikfhition in the VEBI applicaidon and approval process. 
Proposed 15 C,C’.R. $ 748,1S rquires that U.S. exporters ar their Chinese cuskmncrs submit a. 
i:eyuest for an advisory opinion, pursuant ta  15 C.F,R. 9 :!48,3(c), for the piiqroses of 
cer‘tification. Neither the proposal nor the existing advisory opinion process sets forth specific 
timetables o r  proc:edures for SIS review of VEU advisory opiniorrs. Moreover, the prcqwsal 
cnnte.mpbites a review of the VEU application trased ~n an apen-,ended list of criteria, including 
“the party‘s record s f  exclusive engagement in  dvi  l end-use and activities; the p q ’ s  
compliance with !.IS, export cc~ntrols; the p a q ’ s  capability to cornply wjth the requirements of 
authrpri;vation V I “  the party’s agreeraimt to rm-site compliance reviews by representatjves of the 



$Jnited States government; and the party’s relationships with US. and foreign companies." 

JVithaur clarificaticrn by BIS of the scxzpe of Investigation and revi.ew, and  defined 
prrxedures and timetables employed ta conduct such revjews, both potential sporrscsring 
companies and sponsored VEIh may be reluctant to embark upon the VEU process. 

TVe recnnimend that BXS announce at or shortly after the puhlicatjun of the final mle that 
UTX or more Chinese end-users has k e n  certified as an apprwed %’ELI, Such ai? annssunce~rraent 
could increase the perceptian in the U,S, exporter communiiy !.hat the prc3gram is viable and of 
potential value to them. Marcover, such early announcements c ~ d d  send an impvrtant signal ta 
IPS. exporters regarding ?.he breadth of technologies that will be approved for VEX;* We 
understarrd t.har BIS staff have Oeen actively engaged I n  identifying apprczpriate candidates for tihe 
VEU prograrn arid appreciate this proactive apprcwh. 

Proposed 1 S C.F.R. 748.15(f) requires: i I) annual reports t.o ETS regarding the Identity of 
the VEIJs to which the exporter had shipped in the previous year> aiid ~ r ~ i ~ r e r ~ u s  details regarding 
the quantity, ide.ntity s n d  desiination of the items shipped; and (2.) annual on-site audits in China, 
”on a routine basis”, by RIS officials, BIS should clarify the exact scope of the annual repmts? 
and nwre importantly, the aii-lnual aui%rs, in order to  avcrid any unnecessary additjonal cornplimce 
CCHS associated wif.’rr. the propmi, 



requirements. For ex.;~mple, this would he relevant t o  the proposed ~ ~ X ~ ~ I W I I ~ K I ~  khat items 
sRipped irnder autliorizaf.ion VEU, if not used at the end-user’s hcifity, will be used in a 
destiaatim over which “the end-user demonst~dtes effective control .” Proposed I5 C.F.M. 0 
748.15jd)(l j. It would be helpful to clarify t j ~ ~ i c a l  facts that would swpporf such a demonstration 
of “c:ffecti ve control .’? 

BXS shoidd conlim its anangernents with sttier federal agencies and MOFCOM to devote 
sufficient staff resc)u~ces to the k%U program at i ts ince.pion, and that the new aaif.hc9rization and 
audi tirig procedures are clcarl y defined and subject tu strict deadlines. Withcmt the assurance of 
such deadliires and adequ.ate personnel In the U S .  and. China dedicated to administering the 
program, t h c x  wi[l inevitably be. significant delays irr cttrtjfying and authorizing enr%-r.~sers, thus 
sig-ni ficaritl y rrxfucing the benefits asswiated with the pmgranx and increasing the burden on 
legitimate trade. 

There are concerns that the program, as ctrneiitly p r q ~ s e d ,  ~ w l d  subject bath I! .S. 
exporters and Chinese end-users to a significan?. l e ~ e l  of legal r-isk ‘8lse.rs uf the new 
auilhoriszatiora VEU coirld risk penalty under Chinese dornestic laws that can restrict ch~mpnies 
from giving certain types of Inforrxrarirrn to a foreign government a n d  agreeing to foreign law 
enfcmxment resources and activities on sovereign Chinese ser~itoffy. China’ II irade secrets and 
s’late secrets laws we vague and therefore suh-ject to interpretation. For example, the ability fur 
the I.1.S. Gr~vi:rnnient to verify “‘the [Chinese] party’s rzcord of exclusive engagement in eivi.1 end- 
use activities” implks that U.S. governmetrl irtvestigaturs .evould review the inttmal records of 
Chincse companies, with potential for retaXiatiori by the PRC government. To rtiduce the 
d3sincenfbve to seek VE1.1 status for Chinese end-users: BXS shsiilil discuss this issue with 
hK)XXC:Oh% and obtain official confirmation that applicants fi3r authsrization \XU wilt aot face 
pcna1tie.s under ~Xriese domestic l w s  for actions a~.isirtg out of sirch app!icat.tioris.’ 

Chinese law may also harnper Implerrsentation af the new autharizativri %‘EU in its 
present frsmi. Certain infomxaliun that would he requested by the U.S. gove.mment from Chinese 
companies for application for W3.J  siatrrs (as well as the on-site compliance review audits to be 
ccmducted by the U S ,  government), may be ctiaracteriz~ed as state secrets wader the pr~tection of 
Chinese law. Current application of these laws indicates that U 3 *  firms arid their employees in 
China may face liability under the p p u s e d .  rule for .VEli-r.elated activities. 



Article 3 of ihc Stale Security Ilav of the People’s Republic nf  China states that “‘all state 
organs.. .pubtic organixahns, enterprises and itistiirzbions shall have the duty to safeguard the 
security of the State.” Article 4 states that any act comrnltted by an crrganizatinn or individuals 
“endangerhg the secrrrily of the I 3 q - k ’ ~  Republic of China shall bt: prosecuted according 10 

Xaw”. 

Ar-ticXe 21 of the Law of the People’s Republic of China on Guarding State Secrets states 
that “when state secrets have tci be furnished for ?.he benefits c9f ciantracts and cooperation with 
fc9reign countries, approval must be abtaineci in Xirse with the prc~scpibed procedures.” Also, 
according to Article X X  of this law, when pople are not sure whether a matter 3s a statct secret, 
!.hey should submii inquiries to the State Secret Guarding Department to determine the 
classification. 

The Information r:equirernents of the VET.! process are broad. Xn i t s  explanation of the 
ii?fmnatinm requirements, BIS states in the proposed regulation tkst a 11oa1-exhaustive list of 
specific f3ctr9rs will be taken into consideraticm (5% discussion above in Satirm XXI.B,1 of this 
Comment). %u~hernlore, in the prvvisions of die prcpsed mls ay?plii:a& 663 the procurement of 
VET) authorization status and VEU operaliaiis (EAR Section 748.15, pr:opcxed at 71 FR 38320), 
list the information ret]lrrirements ~~ecessary to obtain VX?U status (Section 748.1 5(a){9.)9 and the 
infmmation which rriust tx: made availabk up~m ~ e ~ p ~ s t  and may be subject to audit by RIS. The 
infor.ma?.ion so identified includes both detailed administrative and transactional infomation. The 
traiisactional ir~fomation, which would include not only the items manufactured and to whctrn it 
was shippcd may come within the ambit of the t~.boue-cited Chinese Laws unless specifically 
cleared t9y {,he Chincse authorities. 

As liability attaches to txxh the entity and its ~wners, as weXl as to irsdividuals (such as 
managers), the Section recoinmends that the U.S. goverrrrnenr seek an agreement. wiih China 
providing either a hlariket apprnsal nf this infomatio~ sharing or a transparent procedure by 
which h e  Chinese gavenrmerit wotrld review such infcmration reque.sts lo ensure proprkty. 
ARsent such an agreement, the W3.J  atiihorimtion mechanisni may be Iiampered t?y existing 
Chinese Law aid may present an unacceptal-ile hhihty cxposure to T.I.S. fims and their overseas 
ni  amgeri al itmp I oyecs. 
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Udess such impro~rements are rriade to the $/'Et2 proposal, we are concerned that many 

additianal application, recordkeeping, reporting and I1.S. go~em.mC:nt audit requirements - as 
greater tharn those currently associated with naembers' long-establlstied export licensing 
cdsmpliaiice p r o g : r m ~  This coficem is iracreased by the potential "frec.-rider" prchiern and she 
po?.entid for legal risk assucia?.ed with VEU pa~ticipatiori. Accordingly, we urge BIS to priavick 
significant aP-lditbk~nal c!arificatkm on rhe issues outhed in this comment. tVii-iiout such. 
gtridarace, gh.e krEi.1 authsrizaticrn's goal of increasing U,S. exports of civilitrri end-use technology 
to the PRC could founder on industny's perceptiari sf LOO little benefit and to0 much additional 
cost k i n g  associated with the p r q p n e  

companies may see the additional compliance burdens assl?ciated with autharization VE'ti - 

'FhC reilson in the prOj3OSed l7.lk fN' Change the E&!@ reqUiEnit.TI& i s  "to 
stsengthert implementation of the A.pril 2004 end-use visit nnderstanding between the lFP%k.C: and 
the IJ.S,", which sei in place the framework fix officiat an-site inspectioris by srtpresentabive.s of 
both ;z/iQFC:lC>i%rl and the BIS Office of hpor i  Enforcement. The prc~posed rule would expand the 
lF;.t!C requirement for all items and technologies requirhtag a license to China, and thereby provide 
the trigger for additionid c~tficial on-site inspections io all exports of controlled goods and 

EUC requirement will facilitate BIS' ability to corrdrzct end-use checks on exports arid re-exports 
a f  aI I c6mlr0lled gocnds and tech~tdogie~ to Chiria, corisisteni with the existing e.r\d-use 
~rnderstanding." Ikforc any final iule is prvm\rtgi&& we rccommend that BXS carefully assess 
whether the increased number of end-use checks will "facilitate increased U , S .  exgor-ts to the 
1'RB.T" as slat.ed in ihe pr-c,posal. 

tak1.hnnlogies OViY the $5,OCN tflreshhrld, n1s states that it "'anticipates that this expansion af the 

Tfic proposal acknowledges that the expanded EUC documentation will have air ir~ipaci 
013 exporters and rt:-expdsr-ters. However, lo '"minimize the impact that th:: 4: expanded strppnu 
doctimerr~~tion wi I I have on ex poi%^^, BIS pmposes to eliminate thc requirement that exporters 
provide rhir EUC along with other squired support doc\rrm:ntat.ion as part of the Xicermse review 

Chinese EUG in the. apprqxhte field of the license application and retain the MOFCOM EU@ in 
its files for the regulatory record keeping period of five yeus. (The proposal docs not cliarige the. 
E N '  requirenient for aXI i:omprrter exports to the PRC ihat require licenses prior to shipment to 

prcrcess. Instead, the proposed rxle would require expoi.ters to inc.lude the sttrial narrnber of the 



China.) The impact of the E1.X requizment in the proposed mie couXd be significant: reps~edly 
nnly 35 esf the 1,303 Xicerise granted for export to China in fiscal year 2.005 tiad listed values less 
than $5,(KW). The in-aplementaiion of the EUC requirerwnt, for all ccmtrolled ite.ms and 
technologies could result in lengthy ‘tracklogs that would hamg~er legitimate U,S.--China trade. 

Similar concerns have arisen concerning the n.umbr of BIS stzffhg dedicated to do the 
f0(91Iow..~1p an-site inspections that the EUC ~quirement may generate:. At this tirne, f.herc is oirXy 
one RIS/OEE staff member who is responsible for, among other things, coniitrcting official end- 
use on-site inspections with MOFC0M staff. When this individual i s  not In China, on-sits: 
inspections C Q T ~ E  ti) a standstill atid transactions cannot go forward until that person returns to 
wurk. With the increased n r r n h x  of on-site inspections expected ia tpc: triggered by the exp:insim 
of the ELK rquirernent, the Section suggzsts that. BIS increase its uwn staffing to meet ;my 
increased nrirraber of on-site inspections under the proposed rule or, in !.tie aliernative, avoid 
significant increases in ihc volume si’ end-use inspections. 
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The Section appreciates the opportermily to submit comments r~n this rule and is available 
to provide m y  further assistance that BIS may desire. 

Debsrda Errix-Ross, @hair 
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