“"Memorandum

Subject Date

Delegated Personnel Authority to Make
Appointments Above the Minimum Rate AG 101994
Based on Superior Qualifications

A
To From \
Bureau Personnel Officers Henry Romer@, Director

Personnel SY&ff
Justice Management Division

In accordance with our delegation agreement with the Office of
Personnel Management to approve superior qualifications
appointments, Bureau Perscnnel Officers are hereby delegated
personnel authority to make appointments above the minimum rate
based on superior qualifications for nonattorney positions. This
authority may not be redelegated and is effective on the date of
this memorandum.

This authority can only be used to make appointments that are not
more than 20 percent higher than a candidate's current existing
pay. All requests that exceed 20 percent of a candidate's
existing pay, cases based on a special need to the Department, or
cases based on a reasonable expectation of employment, i.e.,
candidates who have no current income or bona fide job offer,
must be forwarded to my office for approval. Attorney cases must
be approved by the Director, Office of Attorney Personnel
Management.

To assist you in your use of the superior gqualifications
authority, we have included at:

Attachment 1: A copy of procedural guidance material previously
issued by my staff on appointments above the
minimum rate.

Attachment 2: A checklist for your use when reviewing
requests for advanced hiring rates.

Attachment 3: A sample format for transmitting approved cases.
Attachment 4: A sanmple format for cases that are not approved.

Questions concerning the use of this delegation may be referred
to Jolliette Spencer, Staffing Group, on (202) 514~6782.

Attachments



Memorandum

Subiect Dae

Changes in Procedures for Requesting
Appointments Above the Minimum Rates

Ta

Bureau Personnel Officers ‘dohn €. vail, Director
ersonnel Staff

Executive Officers of the /
Ooffices, Boards and Divisions | Justice Management Division

By memorandum dated January 2, 1992, you were provided
information concerning the final regulations which revised and
expanded the authority for agencies to appoint superior
candidates at above the minimum rates. These regulations became
offective on November 21, 1991, and included the following
regulatory changes:

(1) Expanded authority to make appeintments above the
minimum rate at any General Schedule grade level based
on the candidates superior gqualifications or a special
need of the agency; ' :

(2) Removal of the requirement that OPM approve advanced
rates exceeding a candidate's existing pay by more than
20 percent;

(3) Authority to make superior qualifications appointments
for DC Government employees who were first hired by DC
on or after October 1, 1987;

(4) Authority to use the superior qualifications authority
-l o

to set pay for cooperative education students upen
conversion from Schedule B to competitive appointment;

(5) Requirement that agencies consider the possibility of

authorizing a recruitment bonus instead of or in
addition to a superior qualifications appointment; and

(6) Requirement that agencies establish appropriate
internal guidelines for use of the superior
qualifications appointment authority and to keep
sufficient documentation to permit reconstruction of
the action taken in each case.

gince the final regulations regquire agencies to consider the
possibility of authorizing a recruitment bonus as an alternative
to a superior qualifications appointment, components are now
required to explore the prospects of authorizing a recruitment
bonus prior to requesting approval of an above the minimum rate.



Under S5 U.S.C. 5753 and C.F.R. Part 575, subparts A and B, a
newly appointed employee or an individual to whom a written offer
of employment has been made by the agency, may be given a
recruitment bonus of up tec 25 percent of his/her basic pay. The
payment of the recruitment bonus is based on the fact that the
candidate is highly qualified to perform the duties of the
position and that considerable difficulty would be encountered in
£illing the position with a high quality candidate if a
recruitment bonus were not paid. Determinations to pay
recruitment bonuses must be made prior to a candidate's entrance
on duty.

Effective immediately, all requests for appointments above the
minimum rates must clearly explain the reason for requesting an
advanced hiring rate instead of or in addition to a recruitment
ronus. A copy of the Department's recruitment bonus plan, which
vas previously provided to the heads of Department components, 1is
attached for your information.

Since the 20 percent limit for agencies to make supericr
qualifications appointments has been removed, agencies now have
the authority to approve requests for advanced rates above 20
percent of a candidate's existing pay. To ensure proper use of
this authority, requests for advanced rates that exceed 20
percent of a candidate's existing pay will only be considered for
candidates who would have an exceptional value to the Department,
i.e., candidates who possess unique qualifications that are
directly related and crucial to the Department's mission, or
candidates for shortage-category positions who will perform work
that is critical to the program activities of the compconent.

components should continue to confine their requests to advanced
rates at ne more than 20 percent above the candidates's existing
pay. As a reminder, requests for appointments above the minimum
rate should only be made for candidates who possess unusually
high or unique qualifications and would be forfeiting income that
would justify a salary above the base pay for the grade or for
candidates who have a unigque combination of education and
experience that meets a special need of the Department (this
situation rarely occurs). '

In order to provide internal guidance on applying and evaluating
candidates for superior gualifications appointments, a
Departmental Order setting forth the policies and procedures for
making superior gualifications appointments will be developed by
+he Personnel Staff. In the interim, components should adhere to
the above requirements and continue to follow the procedures
outlined in my February 28, 1991 memorandum (copy attached) for
preparing requests for appointments above the minimum rate. A
copy of the final regulations on appointments above the minimum
rate and recruitment bonuses is also attached.



If there are any gquestions regarding the above requirements,
Executive Officers should contact their servicing personnel
specialists, and Bureau Personnel Officers should contact
Fred Schilling or Jolliette Spencer, Staffing Group, con

(202) 514-6782.

Attachments
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5 CFR Part 531
3208-AE2S

. ‘.. e . to
I Appointments Above Kinimum Rates
'Aeency: Office of Personnel
EM ax pgernent.
S ACTION: Final regulations.

B sUsmARY: The Office of Personnel
Management {OPM]) is issuing final
exulations revising end expending the
authority for agencies to appoint
¥ superior candidates above the minimum
rate of their Generai Schedule grade.
These final regulations reflect changes
* fesulting from both the Federal
Empioyees Pay Comparability Act of
990 (FEPCA), which permits
&4 sppointments at advanced rates to be
made st any grade, and the District of
At Columbia Home Rule Act, which led to
g establishment of a separate pay system
g% for DC Government empioyees.
'~} ' EFFECTIVE DATE November 21, 1991,

FOR FURTHER INFCRMATION CONTACT: -
Tracy Spencer, (202) 606-0960 or FTS
268-0900, )

%% Schedule (GS or GM) positions above

>>7, step 1 of the grade based on the

g i~ 8ppointees’ superior qualifications,

existing pay, or a special need of the

agency. The Federal Employees Pay

- Comparability Act of 1990 (FEPCA),

enacted November 5, 1990, permits

- 3ppointments of superior candidates
above the minimum rate at any General

ule grade {removing the previous

limit of GS-11 and above}. Interim

regulations implementing this change

were published February 14, 1991 {56 FR
6204). Those regulations aiso asked for
comments on other policy changes that
might be eppropriate, particularty -
removal of the requirement that OPM
approve all rates that exceed 8
candidate’s existing pay by more than

20 percemt, .- . - -

Six Pederal agencies and one
empioyee organization responded. Of
those commenting en tha proposal to
remove the pay limit on agencies’
delegated authority, three supported
removing the restriction for all cases,
onie supported removing it for special
need cases, and one recommended
leaving it in place. Most of the sgencies
recommending removal of the 20 percent
limit commented that they expected to
gpprove ratex above that limit only inr
rare instances. Those comments
reinforce OPM's experience under the
current regulations, Very few agencies -
have requested approvaj of rates
exceeding the limit, and personnel
management evajuations have shown
that most pay rates approved by
agencies are below the maximum
allowed by the regulation.

We find, therefore, that requiring
OPM approval for rates more than 20
pereent higher than a candidate's
existing pay is not necessary to ensure
prudent use of this authority. We have
also noted that the need to comply with
the 20 percemt limit may lead agencies to
give undue weight to existing pay in
justifying and documenting advanced
rates. In fact, the candidaie's
qualifications in relation to other
candidates snd specialized job
requirements, or {o a special need of the
agency, carry equal weight under the
law. The final regulations remove the 20
percent limit but require agencies to
document both the candidate’s superior
qualifications or agency special need
that justified use of the authority in 5
U.S.C. 5333 and the basis for approving
4 rate that exceeds the candidate's
existing pay.

One agency suggested that approval
of advanced rates under 5 U.S.C. 5333 be
permitied based solely on the
candidate’s existing pay, We have not '
adopted this suggestion, which wouid
exceed the intent of the law. The
legislative history indicates that the -
authority was intended to match
existing pay only when necessary to
recrait specific candidates who possess
unusually high or unique qualifications.

When an agency finds that there is a
general shortage of weil-qualified
candidates for particular positions and
that s ability to recroitsuch candidate:
is severely hampered because Federai -
pay scaies are not competitive; or for -
other reasons, it should consider seekin
OPM approval for special pay rates, as
provided in § U.S.C. 5305.. .
Other comments and suggestions-
One agency suggested thatan -
exception to the Bi-day breai in service.
requirement be made for cooperattve-
education students who become eligible
for conversion {o competitive - -
appointment. This change is fully’
consistent with the intent of both
FEPCA and the superior qualifications
authority, and ws have adopted it.
Agencies appoint co-op students with
the intent of converting those wha
successfully complets their work-study
program to permanent appointments

_ upon graduation. They cannat usa the

superior qualifications sutharity at that
point. however, because most students
have not yet scquired minimum (much
less superior} qualifications for the
target positions, nor are they usuaily
forfeiting incoma that would justify an
advanced pay rate. Upon greduation, a
student who has successfully combined
formai coursework with practical
experience in the agency may well be a
superior candidate for an entry level job.
Such & candidate may siso attract
higher-paying offers from nonfederal
employers. I the Federal agency cannot
compete with thosd offers, it may iose
both the emplovee and its training
investment. Permitting co-op students to
receive superior qualifications
appointments immediately following
their excepted employment would carry
cut the statutory intent to facilitate
recruitment of high-quality personnel.
The same agency suggested that an
exception to the 90-day break in service
requirement be made for any temporary
appointment that is made pending
completion of the competitive examining
process. We have not adopted this
suggestion. Unlike co-op students,
temporary appointees awaiting
certification are appointed to the same
positions they would £l under
permanent appointments. They could,
therefore, be appointed at en advanced
rate initially, and that rate could be used
to set their pay upon conversion under
the highest previous rate provisions of §
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candidate eccepts employment at step 1
with no assurance that the saiary wiil be
increased (and. in the case of a :
candidate pending certification. no
assurance that the appointment can ba
made permanent) Indicates that a higher
rate waas not needed as a recruiting )
incentive. . . ... . .
Under 5 CFR 531.203{c}, an empioyen’s
highest previous rate may have been
earned under any appointment that was
not hm.x;jed to :;) days or less. The oniy..
commonly-used tempo appointing -
authority that would b;al?mited 090, ..
days or less is the special need
authority. A 'special need appointment

may be appropriate when it is essential
tha

t the candidate begin urgent work,

before the processcan be ..,

- completed. That situation 6cours rarely,
The special néed authority is not to be -
used routinely to bring seiected . ;
candidates on board before they are -
reached on an appropriate register. .
Situations requiring use of an initial
temporary appointment can be met
using other eppointing authorities. A
regulatory change 10 accommodate
initial special need appointments wouid,
therefore, produce no reai benesit and
would be inconsistent with the intent of
the special need authority.

The employee organization
recommended removing the requirement
that agencies consider use of a E
recruitment bonus as an alternative to
an advanced pay rate. We agree that a
bonus alone is not likely to attract a
candidate whose current salary is higher
than the step 1 rate. However, when an
additional recruiting incentive is e
needed. use of 8 bonus may be an
alternative 1o setting pay at a step

igher than that needed to match the

candidate's salary. The final reguations
retain the requirement that agencies
document the factors considered i
approving an advanced rate, including

- the possibility of using & recruitment
bonus. The regulations also requirs-
agencies to establish guidelines for use
of the superior qualifications .
appointment authority. Such guidelines."

- combined with those required by the

regulations governing use of recruitment

bonuses. should clarify therelaticnship -

between the two authorities.
Recordkeeping requirements

Reviews conducted by OPM and the
General Accounting Office have shown
that agencies’ tecords da not always
contain sufficient information to permit
reconstruction of decisions 1o pay
advanced rates. The final reguiations
clarify the recordkeeping requirement
contained in the interim regulations by
stating that both pay and quslifications

CFRWS.SJ,maI.cJ._’I}:ei'acuhau:-——-;———{-aeien—mm—be—documenteﬂrﬁmwfﬂ

VAT S USE S1i% 308, and chip
provide further guidance on 54: E.O. 12748 subpart A issued under sec
recordkeeping in the Federal Personnel 302 of the Federa Employwes Pay -

Manuel,

Eligibility of District of Columbia . -
Government empioyves for appointment

at advanced rates -~ - it

Currendy, OPM's regulations require |
that superior qualifications. ... s.; tieh=
appointtments be made by new- ‘... ..
appointment or by reappointment after a
breek-in service of at least 90 days from.
the candidate’s latest employmentin . r_
either the Federal or the District of o
Columbia Gavernment. District LTI
emplioyees who entered the DC-. . <.
Goverriment before October 1, 1987, may

- be appointed in the Federal service at.....

rates matching their DC salaries under 5
U.S.C. 5334 and 5 CFR 531.203(c}. -, - .. .
However, OPM regulations do not ., ». . -
permit the salaries of DC employees -. -
who were first hited on or after October-
1, 1887, to be used as a basis for setting
Federal pay, - R NTEPEERT S NT Y Y

Proposed regulations that would
permit DC Government employees hired
since October 1, 1882, to receive .- -
superior guslifications appointments .-
were published on September 14, 1990 -
(55 FR 37881), Three agencies -
commented. all supporting the proposal.
We are, therefore, adopting those.— - - -
proposed reguiations in these final,
regulations. - . . - .

With the changes discussed above, we
are gdopting the interim regulations as
final, . ‘ :

E.Q. 12291, Federal Regulation

I have determined that this is not a
major rule as defined in EO. 12291,
Federal Regulation.

Regulatory Flexibility Act

I ceriify thai this reguiation will not
have a significant economic impsct on a
substantinl number of small entities
because it affects only Federal
employees and agencies.

List of Subjects in 5 CFR Part 531

Government employees, Wages,
Administrative practice and procedure.

- Office of Personne} Management

Constance Berry Noewman,
Director.

PART 531—{ AMENDED]

Accordingly, OPM’s interim
regulations under part 531 published
February 14, 1991, at 56 FR 6204. are
adopted as final with the following
changes:

1. The authority citation for part 531 is
revised to read as follows: )

Comparability Act of 1900 {Pub. L. 101~-50¢
104 Stat. 1462, and R0, 12738 subpart B &}
issued under § UU.S.C. $35% 5402, and -
7NC) nubpar D o asued nder§
2} subpirt £ also isxied om
SUSC sann o e it dnied o
Tl e 2 0aT v W iSohaon - 48T
2'In"§ 5312035 b (b) Isiadin
revised to read as follows:3 o =000
B R LE U@ WD DaGN
§531.203 Geners provislons. ¢:2* et
. -l '*:‘:ﬁf‘tr: ‘U;a{aﬂ‘ .’.‘3 *v_-m;;

(b) Superior qualifications. v s
appointments. (1) A “superiots=c3. +
quaiifications appointment.means an
appointment mads at a sataabove the
minimum rate of the appropriate” - - _
Generai Schedula grade-under-author f
of :{act;:zn 6333 off title 5, United Stites’
Code, becauss of the superior - - ~
qualifications of the candidataore - -
special need of the agency for thaye- 1e
candidate's services, . . -

{2} An agency may maké &'siperior.)
qualifications appointment by new vac
appointment or by reappointment exce
that when madae by reappoiniment, the.
candidate must have a break in ‘service
of at least 00 calendar days from hisor
her last period of Pederal empioyment «
employment with the Districtof._.
Columbia (other thatie.. . | . BT

(i) Employment with the Government
of the District of Columbis when the- -
candidate was first appointed by the DX
Government on or after October 1, 1887

{ii} Employment ander an appointmer
a8 an expert or consvitant under sectior
3109 of title 5 United States Code:

(iii) Employment under a-temporary
appointment effected primarily in
furtherance of a postdoctorai respareh
program, or effected as partof a
predoctoral or postdoctoral training
program during which the empioyes
receives a stipend, or employment unde
a8 temporary appointment of a gradusts
student when the work performed by th
student is the besis for completing
certain academic requirements for an
advanced degree; - . . . . . .

{iv) Employment in & cooperative
work-study program under & Schedule |
appointment made b accordance with
section 213.3202 of this chapter:

{v) Empioyment as a member of the
Commissioned Corps of the Nationag
Qceanic and Atmospheric
Administration or the Commissigned
Corps of the Public Health Service.

(vi) Employment which ig neither 3]
time employment nor the principaj
employment of the candidate; or

{vii} Employment under the
Intergovernmental Personnet Act).
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apter {3:)deemmmmgmbezheban;¢mfr~mrmfma:xu »> ¥ The Board's former regulatior
T section emp!oyee should receive & superiary::. Objective «oi.r i uieis fariw T o part 2400, were superseded effe
qualifications appointment and, f so, at- The objective of this rile Is 10 ameng = SeDiember 25, 1974; but continw
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: i ; . of the Board of Contract Appeals,” - - - ~ Ppending ate. :
s possibility of tteumtme?t-:- Department of Agriculfore, 7 CFR part- | longer has any cases pending nr
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‘ . 4-1.004-1{b); and (3) the Farmers Home ; .
‘8 an. . ¢ indlvidmiw;peaainead_oi.#ha_am:—, - Administration (PmHA) under 7 CFR -~ : Thi action refiects jurisdiction
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2 . {ii) The factors.considered tn. . ... ﬁﬁmﬂm Azquisition <~ >~ -adopted, and t is therafore.axem
bority ¢ Jetermining the individual's existingpay  Regulation (AGAR), a1 48 CFR 406470, 2" the requirements.of Rxacutive Oz
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< - - . -
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1or = 'o & recruitment bonns, ..l C < make the provisions of 48 CFR 400403 22 :;‘tir;? ﬁmmnﬁ
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“the , e ~ vy + %, quality of the huan esvifoment
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Tnent hndcoannds . . debarment actions by officials of the , List of Sut . “’m?"’?" '
., PRl EE L Forest Service. The addition of . .. Administrative practice and
2 DC o : § 24.4{d)(2) reflects this jurisdiction. procedure; Agricuiture; Governme:
1887; DEPARTMENT OF AGRICULTURE . Section30175150fthe. .. . . contracts: Organization and functi
iment T . Governmentwide Debarment and - . {Government agencies) =
ction Office of the Secretary Suspension (Nonprocurement) - For the reasons set forth in the
C ' C regulations, as sdopted by the - . Preamble, and under theSecretary
ary 7 CFR Partu 24 and 2400 .. Department of Agriculture, 54 FR 4720 . . authority, 5 U.S.C. 301, part 24, tith
e {1989), 7 CFR part 3017, establishes . - Codanof- Pederal R tiona is'am
ch Amendment of Reguistions and Rules - juriadiction over nonprocurement - as follgwa: .+ %0 e
of Procedurs, Agricutture Board of. . debarment and suspension appeals in - L
Contr the Office of Administrative Law Judges. PART 24-~BOARD OF CONTRAC
i . Accordingly, the reference to the APPEALS, DEPARTMENT OF-
der - AGENCY: Office of the Secretary, USDA. g:’“’d" ’e‘;‘:’:’ ;){'g;.bn_lmem actionsby ~ AGRICULTURE )
te ' ' ‘ @ FmHA s deleted. "~~~ - ' LT e
the AcTION: Final rule. ' Procurement contractors must appeai 1. The authority citation for pan
D ] suspension and debarment actions by ~ * revised to read as follows: - - - -
SUMmARY: The Agriculture Board of - officials of the Department of - 7 Authority: S US.C. 0115 US.C 14
~Contract Appeais (Board) amends the Agriculture and the-CCC within 90 days - 714g, and 714h: 18 US.€. ESL40 US.C,
regulations and Rulés and Procedure of their receipt of a decision to this - MUsCe-eIx L e
e B javerning appesis before it, 7 CFR part effect. Timber purchasers must appeal e e T
th 24, 8o that they properiy reflect the debarment actions by the Forest Service Subpart A—Organtzation and
'Board's furisdictkim and underlying . within 30 days of receipt of s decision. ~ Functions = < .- - .- .
, authority. The amendmént also clarifies Accordingly, the amendment of § 24.5 . : L
e the role of the hearing examiner, reflecta these times, 2 Section 24:2 is amended by re
corrects mi&‘orn typosraphicai:‘ thmhz and With regard to the conduct of hearings  the third sentence to read as folloy
removes 7 part 2400, whi for appeais considered under the - ) ) : :
been superseded. Contract Disputes Act; Rule of - §242 - Composition of “‘; :i“d-‘d
. . Procedure 20 refers to an “examiner,” * * " EXcept &8 provided in Rul:
ull- DATES: Effective on October 22, 1991, Amended § 24.3 clarifies the role of this  the Small Claims (Expedited) Proc
FOR FURTHER INFORMATION CONTACT: individuai. Additionally, this - and ruje 12.3 the Accelerated Proo
Marilynn M. Eaton, Vice Chair, Board of amendment corrects minar of appendix A to § 24.21, and in rv
Contract Appeals, room 2012, South typographicai errors and omissions and  Accelerated Procedure of appendi:
Building, U.S. Department of removes the Board's telephone number § 2421, decisions of the Hoard will

Agricuiture, Washington, DC 20250,

pending change to FTS 2000. rendered by a panel of three
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employee, uniess recovery is
accompiished vnder subpart K of this .

Set '
575207 Repayment of reiocation bonus.

(1) The head of an agency, including -
an-agency-headed by aceliegial-bedy

pertand & [onger period foF recovery s
necessary to svoid exceeding the
limitation described in § 550.1104(i) of
this part,” "

(¢} If an empicyee transfers to another

agency ot employment with an agency is
terminated for any reason. the remaining
balance of an advance in pay not yet
repaid is due and must be repaid to the
Federal Government unless repayment
is waived in whole or in part under - -

§ 550208 of this part.

(d) Any remaining balance of an
advance {n pay that has not been -
waived under § 550.208 of this part or
repaid by an employes vpon transfer or
termination of employment must be
recovered by an agency using
procedures for salary offset under
subpart K of this part and/or by such
other method as is provided by law.

§550.208 Walver of repayment.

The head of en agency may waive in
whale orin part a right of recovery of an
advance peyment ander § U.S.C. 55242
and this subpart if he or she determines
that recovery would be againsy equity -
and good conscience or against the -
public interest under criteria established
by the agency.

PART 575--RECRUITMENT AND
RELOCATION BONUSES; RETENTION
ALLOWANCES; SUPERVISORY
DIFFERENTIALS-

8. A ntew part 575 is added to read as
follows: -

PART §75—RECRUITMENT AND

" RELOCATION BONUSES; RETENTION
ALLOWANCES: SUPERVISOHY
DIFFERENTIALS

Subpart A—Recnitment SBonuses

et

575.101 Purpose.

575102 Delegation of autharity.

575.103 Definitions.

575.104  Ageucy recroitment bonus plans:
higher level review and approval: and
criteria for payment.

575105 Payment of recraitment bonus.

575108 Service

575.107 Repayment of recruitment bonua.

575108 [nternal evaination. .

575109 Records and reports.

Subpart B—Relocation Bonuses

Sec.

575.201 Purpose.

575202 Delegation of authority.

§75.203 Definitiona,

575204  Agency relocation bonus plans:
higher jevel review and approvat: and
criteria for payment,

575.205 Payment of relocation bonus.

575.706 Service agreement.

575208 [F{Efal evaltanon.
575.208 Records and reports.

Subpart C—Hetention Aliowances
Sec.

575,301
575302
575300

Purpose.

Delegntion of guthority.

Definitions.

575.304 Conditions for payment,

575305 Agency retention allowance pians: .
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Authority: 5 U.S.C 1104{a)(2), 5753, 5754,

and §755; BO. 12748,

Subpart A~Recruitment Sonuses

§575.10% Purpose.

This subpart provides regulations to
implement 5 U.S.C. 5753. which
authorizes payment of a recruitment
bonus of up to 25 percent of basic pay to
a newly eppointed empioyee or an
individual to whom & written offer of
employment has been made by the
agency, provided there is &
determination that, in the absence of
such a bonus, difficuity would be
encountered in filling the position with a
high quality candidate.

§ 575.102 Delegation of authority.

(a) Except as provided in paragraph
{b) of this section, the head of an agency
may pay a recruitment bonus to an
employee who is newly appointed to-

(1) A General Schedule position paid
under 5 U.S.C. 5332, including a position
under the Performance Management and
Recognition System established under
chapter 54 of title 5, United States Code;

{2} A senior-level or scientific or

professional position paid under 5 U.S.C.

5376;

{3) A Senior Executive Service
position paid under 5 U.S.C. 5383:

(4} A position as a law enforcement
officer within the meaning of 5 U.S.C.
8331(20) or 8401{17);

(5) A position under the Executive
Schedule establisked under subchapter
I of chapter 53 of title 5. United States
Code, or a position the rate of pay for
which is fixed by law at a rate equal 1g
a rate {or the Executive Schedule; or

{6) An executive branch position filled
by Presidential appointment (with or
without the advice and consent of the
Senate).

(b) The delegation of authority under
paragraph {a) of this section shall not
apply to the payment of a recruitment
bonus to—

composed of two or more individual -
members: or - :

{2) An employee appointed to a .
position in the expectation of receiving: -
an appointment as the head of an - -
agency.

{c) When OPM finds that an agency is
not paying recruitment bonuses in -+ < - .
conformance with the agency's ~ --~+ 'S
recruitment bonus plan and the criteria
established under § 575.104 of this part
or otherwise determines that the agency
is not using this authority selectively - - .
and judiciously, it mayas’. <ol :

{1) Direct the egency to revoke or
suspend the authority granted to any - -
organizational component of the agency:
and with respect to eny category or
categories of employees and require that
prior approval be securedat -
headquarters level before payinga:. - - .
recruitment bonus to such empioyees; or

{2 Revoke or suspend the authority - -
granted to the head of the agency by -
paragraph (a} of this section for all or -
any part of the agency-and with respect .:
to any category or categoriesof + - °
employees and require that prior OPM -
approval be secured before payinga =
recruitment bonus to such employees. -

§575.103 Definitions. TeEe
In this subpart: Agency has the-
meaning given that term in 5 U.85.C. 5102,
Commuting areg means the
geographic area that normally is
considered one area for employment
purposes, it includes any population
center (or two or more neighboring ones)
and the surrounding localities wirere
peeple live and reasonably can be
expected to travel back and forth daily
to work. : B
Empleyee means an employee in or
under an agency who is newly
appointed without time limitation or for
a minimumn pericd of 2 years or more or
an individual who has received a
written offer of employment without
time limitation or for & minimum period
of 2years ormore. ©
Head of cgency means the head of an
agency or an official who has been
delegated the authority to act for the
head of the agency in the matter
concerned. T :
Involunterily separated refers to a
separation initiated by an agency
against the employee’s will and without
his or her consent for reasons other than
cause on charges of misconduct or

.delinquency. An involuntary separation

includes a separation resuiting from the
employee's actuzl inability to do the

work following genuine efforts to do so,
but does not include a separation under
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part 752 of thig chapter or an equivalent
procedure for reasons that invoive

{0 pay a recruitment bonus, including
the amount of such bonus, shall be

culpable-wrongdoing-onthe parroftie
empioyee. in sddition, when an
employee is separated because he or she
declines to accept reassignment outside
the commuting area, tie separation is
involuntary if the empioyee's position
description or other wntten agreement
does not provide for such reassignment,
However. an employee's separation is
nat invoiuntary if, afler such a written
mobility agreement is added, the ..
employee sccepts one reassignment
outside the commuting area, but ....._
subsequently declines another such -
reassignment, .. .

Newly appointed refers to the first
appointment, regardiess of tenure. as an
employee of the Federai Government or
an appointment following a break in .. .
service of at least 1 year, -

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position to which the
employee is or will be newly appointed
before deductions and exciusive of ..
additional pay of any kind, such as .
locality-based tomparability payments
under § U.S.C, 5304 or interim .. ’
geographic adjustments under section
302 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101~
s00), -

Service agreement means a written |
agreement between an agency and a
newly appointed empioyee under which
the employee agrees to a specified
period of employment of & minimum of
12 months with the appointing agency in
return for payment of a recruitment.
bonus.

§575.104 Agency recruitment bonus
pians; higher ieval review ana *pprovat and
criteria for payment,

{a) Agency recruitment bonus pians.
(1) Before paying a recruitment bonus
under this subpart, the head of an
agency shall establish & recruitment
bonus plan.

(2} A recruitment bonus plan shsll
include the following elements:

(i) The designation of officials with
authority o teview and approve. | .
payment of recruitment bonuses;

{ii) Criteria that must be met or.
considered in authorizing bonuses, .
including criteria for determining the
amount of a bonus; -

(iii} Procedures for paying bonuges:

{iv) Requirements for service
agreements: and

{v) Documentation and recordkeeping
reguirements sufficient to allow
reconstruction of the action,

(b} Higher level review ond approval,
(1} Except as provided in paragraph
{b){2) of this section, each determination

reviewed and epproved by an official of
the agency who is at a higher level than
the official who made the initial
decision, unless there is no official at a
higher level in the agency.

{2) When necessary to make a timely
offer of empioyment, a higher level
official may establish criteriain .
advance based on identification of
qualifications typically possessed by 7
high quality candidates for a specific -
position or other similar positions and
authorize the recommending official to.
offer a recruitment bonus {in an amount
within & pre-established range) to any
high quality candidate without furthe
review or approval. oo

(c) Criteria for payment. (1) Each
bonus paid under this subpart shall be
based on a written determination that,
in the ebsence of such a bonus, the
agency would encounter difficulty in
filling the position with a high quality
candidate. Each such determination
shall be made before the employee
actuaily enters on duty in the position
for which he or she has recruited. In
determining which employee may
receive a recruitment bonus, an agency
may target groups of positions that have
been difficult to fill in the past or that
may be difficult to £ill in the future.
However, any determination to paya
bonus shall be made on a case-by-casé
basis for each employee. o

(2) In determining whether g -

recruitment bonus should be paid and in

determining the amount of any such
payment. an agency shall consider the
following factors, as applicable in the
case at hand:

{1} The success of recent efforts to
recruit high quality cendidates for
simiiar positions, including indicators
such as offer acceptance rates, the
proportion of positions filled, and the
length of time required to fill similar
positions;

{ii) Recent tumover in similar
positions;

(iii) Labor-market factors that may
affect the ability of the agency to recruit
high quality candidates for similar -
positions now or in the future; -

(iv) Special qualifications needed for -
the position: and '

(v) The practicality of using the-
superior qualifications appointment
authority provided by 5 U.SC. 5333 and
§ 531.203(b) of this chapter alone or in
combination with a recruitment bonus.

§575.105 Payment of recruitment bonus.
A recruitment bonus shail be
calculated as a percentage of the
employee’s rate of basic pay {not to
exceed 25 percent) and paid as a lump

sum. [t shall ot be considered pa:
amempioyee-‘s—mie—o%asimyfo**
pUrpose, R
§575.106  Service agresment.

(a) Before a recruitment bonus o
paid. an agency shall require that 1
employee sign a written service
agreement to complete a specified.
number of months of employment 1
the agency, il

{(b) The minimum period of ..
employment to be established und
service agreement for & recruitmen
bonus shali be 12 months: 403 5.

$ 575107 Hepeyment of recruitment
b°'.'“‘- oarvoor m.-’.

(a) Except as provided in paragra
{d) of this section, an employee wix
fails to complete the period of “
employment established under a se:
agreement shall be indebted to the
Federal Government and shall reps
recruitment bonus on a pro rats bas
The amount to be repaid shall be -
determined by providing credit for ¢
full month of employment completer
the empioyee under the servics .
agreement. . . . T

{b) Failure to complete the period
employment established under a ses
agreement occurs when the employr
service with the eppointing agency
terminates before the empioyee
completes the period.of employmen
specified in the service agreement.

(¢) Amounts owed by an employe
under paragraph (a) of this section ¢

recovered from the employes unc
the agency's reguiations for collectic
by offset from an indebted Governr
employee under § U.S.C. 5514 and
Subpart K of Part 556 of this chapte:

{d) Paragraph {a) of this section dr
not appiy when en empioyee faiis 1c
complete a period of empioyment
established under s service agreems
because the employee is involuntar .
sepuarated..

{e) A right of recovery of an
employee’s debt under 5 11.5.C. 5514
may be waived in whole or in part
the head of the agency if he or she
determines that recovery would be
against equity and good conscience
against the public interest,

§ 575.108 Internal evaluation

{a) Each agency shall evaluate the
of recruitment bonuses to ensure thz
recruitment bonus plan conforms to
requirements estsblished under this
subpart and that the payment of
recruitment bonusés conforms to the
criteria established under this subpe

(b) Before January 1st of each yea
each agency shall prepare a written
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report on its use of recruitment bonuses
during the previous fiscal vear. Each

{5} A position under the Executive
Schedule esablished under subchapter

Head of agency means the head of an
zgency or an official who has been.v.

report shall iﬂciujiejhenumber-oi———————ﬂ—of-chapmrsa‘of title s, United Siates

employees to whom a recruitment bonus
was offered during the fiscal year, the
percentage of salary offered, the number
of employees who accepted the offer of
& recruitment bonus during the fisca).
year, and an evaluation of the gverall -
effect of the payment of recreitment -
bonuses on the ability of the ageney to -
fill key positions with high quality ~ -

candidates. Each agency shail make ity -
annual repert available for review upon - bo

" request by OPM.

§ 575.109 " Records and reporta” =~ - -

(a} Each agency shal} keep & record of
each determination required by-

§ 575.104(c) of this part and make such. _

records available for review upon -
request by OPM. Each agency shall
promptly submit a report of sach such

determination as & part of its reguisr - -

submission to OPM's Centrat Personne}
Data File. - .

{b} So that OPM can evaluate
agencies’ use of this avthority and
provide the Congress and others with
information regarding the use of
recruitment boruses, each agency shall
maintain such other records and submit
to OPM such other reports ang data as -
OFM shall require. :

Subpart B—Relocation Bonuses
§575.201 Purpose. '

This subpast provides reguiations to
implement 5 U.S.C. 5753, which
authorizes payment of a relocation
bonus of up to 25 percent of basic pay to
an employee who must relocate to
accept a position in a different
commuting area. provided thers is 5
determination that, in the absence of
such a bonus, difficulty would be
encountered in filling the position with a
high quality cendidate,

§575.202 Delegation of authority.

(a) Except as provided in paragraph
{b) of this section, the head of an agency
may pay a relocation bonus to an

employee appointed to—
(1} A General Scheduia position paid
under 5 U.8.C. 5332 ing a position

under the Performanca Management and
Recognition System established under
chapter 54 of title 5, United States Code:

{2) A seniorlevel or scientific or
professional position paid under 5 U.S.C.
5378:

(3) A Senior Executive Service
position paid under & U.S.C. 5383

(4} A position as a law enforcement
otficer within the meaning of 5 US.C.
8331{20) or 8401(17}:

Code. or & position the rate of pay for
which is fixed by law at a rate equsl to
4 rate for the Executive Schedule: or .

(6} An executive branch position filled
by Presidentiai appointment {withor. .
without the advice and consent of the -
Senate). - ‘ v :

(b) The delegation of authority under: <
paragraph (e) of this section shall not -+ -
apply to the payment of a relocation -
TS tOmmr ‘ k HRR NN .“;-. :
{1) The head of an #gency,including- -
an agency headed by a collegial body- -
composed of two or more individual -
membermor - - e
" {2) Az employee appointed.to g .
ponition in the expectation of receiving
anappointment as the head ofan-- -
agency, ' . .

(c) When OPM finds that an agency is
not paying relocation bonuses in -
conformance with the agency’s
relocation bonus plan and the criteria
established under § 575.204 of this part”
or otherwise determines that the agency
is not using this suthority selectively
and judiciously, it may-— - ‘

{1) Direct the agency to revoke or’
suspend the authority granted to any
organizational component of the agency
and with respect to any category or
categories of empioyees and require that
prior approvai be secured at
headquarters level before paying a

tiont bonus to such employees: or

(2} Revoke or suspend the authority
granted to the head of the agency by
paragraph (a) of this section for ell or
any part of the agency and with respect
to any category or categories of
empioyees and require that prior OPM
approval be secured before paying a
refocation bonus t0 such employees,

§ 575203 Definitions. )

In this subpart: Agency has the
meaning given that term in 5 U.S.C. 5102,

Commuting area means the .
geographic area that normally is
considered one area for employment
purposes. it includes any population
center {or two or more neighboring ones)
and the surrounding localities where
people live and reasonably can be
expected to travel back and forth daily
o work.

Employee means an employee in or
under an agency who is appointed
without & break in service and without
time limitation to a position in a
different commuting area or who is
serving under an appointment without
lime limitation and whose duty station
is changed temporarily to a different
commuting area.

delegated the authority to act for the -...,
head of the agency in the matter «~..«~.-
lnvoluntarily separated vefers to & -
separation initiated by an agency.cou oy
against the employee's will and without:
his or her consent for reasons other thant
cause on charges of mlMamm-f_mﬂ
delinquency. An involuntary separation
includes & separation resuiting from:than
empioyee’s.actual tuabilityto.do thaaina
work following genuine wiforts to dorsoes
but does not Include a separation under
part 752 of thik chapter oran ¢
procedure for reasons. that involve viz:zay
culpable wrongdoing on the part of the:.-..
employee. In addition. when an c.iaicras.

=
=

- employes is separated becanse he orshes

declines to accept aszignment outsids og!
the commuting ares; the'separation is .
involuntary if the employee's position ;.
description or other written agreement s -
does not provide for such reassignments-
However; an employee's separation s
aat involuntary if, after such & written i
mobility agreement ts added. thmsivicivbe -
employes accepts onereassignmenttizauis
outside the commuting aree, but+ R0
subsequently deciines another such. 1309 -
reassignment. . . LR et e g 12 ; ’ .
Rate of basic pay means the rateof ).
pay fixed by law or administrative- - -5 -
action for the position to which the. ..
employee is being relocated, before— 2+
deductions and exclusive of additional «- -
pay of any kind. such as locality-based
comparability payments under 5 17.5.C.
5304 or interim geographic adjustmients
under section 302 of the Pedera} - -
Employees Pay Comparsbility Actof
1990 (Pub, L. 101-500). -
Service agreemeant means a written
agreement between an and an
empioyee under which the empioyee
agrees to a specified period of
employment of a minimum of 12 montha
with the agency at the new duty station
to which relocated in return for payment
of a relecation bonus, ‘

§ 575204 Agency relocstion bonus plans;
higher level review and approvat; and
criterta for payment. ’

(a) Agency relocation bonus plans. (1)
Before paying a relocation bonus under
this subpart, the head of an agency shall
establish a relocation bonus plan.

{2} A relocation bonus plan shali
include the following elements:

{i} The designation of officials with
authority to review and approve
payment of relocation bonuses:

(it) Criteria that must be met or
considered in authorizing bonuses,
including criteria for determining the
size of a bonus;
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" Subject | Due
i
Expanded Authority tc Make Appointments
Above the Minimum Rate § FEB 2 8 ]99]
N . ﬁiﬂ ! -

To
Bureau Personnel Qfficers

Justicg Management Divigion

The Office -0 Pafacnnel Management~ (OPM) recently idsued iptsrim
regqulations to implement several features of the Féderal
Employees Pay‘comparability AcCt of 1990. One of tNhese features
is the expanded authority to make appointments above the minimum
rate. The interim requlations, which became effective on-.
February 14, 1991, ramove the GS-i1 and above limit on Superior
qualifications appointments and permit agencies to appoint -
superior candidateg above the minimum rate at any General
Schedule grade leveil. The new regulations also contain a
specific reference to the use of advanced rates to meet a special
need of the agency. a copy of the interim regulations was
provided to you at the last Personnel Officers mweeting, ..

[

As a result of the new requlations, components will now be able
to request approval of appeintments above the minimum rate for
candidates with superior qualifications at any GefteratscHedule
grade level, Asg Director, Personnel Staff, I will continue to
exercisae the authority to act on all nonattorney requests for
advanced hiring rates. The Director or Deputy Director, Office
of Attorney Personnel Management (OAPM), will continue to approve
above minimum rates for attorney candidates. Nonattorney
requests should be submitted to the staffing Group, Room 401,
Indiana Building, and attorney requests to OAPM in Room 4311,
Main Justice Building.

Attached are revised Procedures on Preparing requests for
appointments above tha minimum rate and a revised sample format
for your immediate use in submitting nonattorney cases. We ask
that you ensura that each case is complete, with all required
attachments, prior to itg being forwarded to the Staffing Group.

Questions may ba directed to Jolliette Spencer, sStaffing Group,
on (202) 514-6782.

Attachments



Us8< Departasant of Justices

Guidance for Bubmitting Requests for
Appointzents Above the Minimum Rata

Effective February 11, 1987, the Office of Personnel Management
- (OPM) delegated to the Departmant the authority to nmake
appointments to positions in grade 11 or above of the General
Schedule (or equivalent GM positions) at ratas higher than the
minimum rate for the grade when the candidate hag superior
qualifications for tha position. Effective February 14, 1991,
"OPM expanded the authority to make appointments above the minimum
rates, as a result of the Federal Employees Pay Comparability Act
of 1990. The new requlation permits appointments of superior

and removes the pravious limit of GS-11 and above. The Director,
Personnel Staff exercises the authority to make appointments
above the minimum rate for nonattorney positions.

The instructiocns described below apply only to nonattorney
actions, Attorney actions are handled by the ¢ffice of Attorney
Personnel Management.

1. Requests for above the minimum rates for non-attorney
: candidates should be prepared on the attached form (or
similar format), .

2. If the proposed position is covered by a special salary
rate, the request should indicate the special rate
salary table number.

3. The request should indicate the legal appointing
authority that will be used to appoint the proposed
candidate. For example, if the candidate will be
appointed from an OPM Certificate of Eligibles, the
request shculd cite the certificate number and date
issued. If the candidate is being appeinted under an
OPM direct-hire authority, the OPM Bulletin which
authorizes the authority and the date issued should be
indicated in the request. The legal authority for
excepted service appointments should be fully
indicated, i.e. Schedule A, 213.3102 (11).

4, Justification Statements.

(a) Justification statements should be as brief and
: concise as possible, discussing the facts which
support the preposed salary determination. Statements
should not repeat the candidate's entire academic and
employment history, much of which may not directly
support the above the minimum rate reccmmendation.
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(d)

(e)

Superior qualifications and existing pay must be
considered jointly in arriving at an appropriate
salary rate. Federal Personnel Manual (FpM)
Chapter 338, Subchapter 6, "Appointment Above the
Minimum Rate Because of Superior Qualificationg®
discusses the specific requirements for evaluating
qualifications and pay.

A complete, signed Standard Form 171 which clearly
documents the candidate's superior qualifications
must be attached.

A verification of existing pay, i.e., recent
earnings/pay statement must be attached to support the
requestad salary rate. In cases of consulting pay, a
recent salary history must be attached.

In addition, the following circumstances require
additiocnal information:

(1) If the candidate will be appointed from an opM
Certificate (including certificates issued by a
Department component under delegation agreement
with OPM), a copy of the certificate and SF-39
must be attached. The justification must compare
tha qualifications of ail eligibles within reach
and available for appointment, and make clear why
the proposed candidata has supericr
qualifications.

(2) If the candidate will be appcinted from a Merit
Promotion Cartificatas, a cepy of the certificate
and any selective and/or quality ranking factors
used must be attached, and the justification must
include an analysis of the bast qualified and
available eligibles' gqualifications (ag in 4.e.
(1) above).

(3) 1If a current, bona fide offer(s) of employment at
a higher salary rate than the candidata's existing
salary is used to justify the proposed abovae
minimum rate, the offer(s) of employment must be
in writing, on letterhead stationery, and must ke
attached to the request. Usually, written
bona fide job offers will include specific
information on the job title, salary or salary
range, location and suggested reporting date. A
letter which contains no specific information
(for example, an invitation to "discuss employment
opportunities”) would not constitute a bona fide
job offer. .



(4) 1If the proposed salary is more than 20 Percent
above the candidate's existing salary, the
justification must explain the excepticnal or
unusual circumstances which serve as the basgsis
for the recommendation. Pleasa note that the
Department cannot approve a rate of pay which is
more than 20 percent above the candidate'sg
existing pay. Requests of this nature are
approved by the U.S. Office of Personnel
Management, and nust be submitted through the
Personnel starf, Justice Management Division.

(5) In the extremely rare instancs of a "special need"
of the Government for a particular candidate’'s
services, the justification must provide
information documenting the Department's pregram
objective(s) and how the program will be adversely
affected without the special experience, knowledga
or skills of the particular candidate. (See FPM
Chapter 338, S6-6 a.(4) and 6~7h. for additicnal
information.)

Reqﬁired Attachments for each casa:

a. Signed copy of Standard Form 171.

b. Copy of SF-52, indicating the date received in the
perscnnel office.

C. Copy of Official Position Description.

d. Copy of OPM Certificate of Eligibles, SF-39 or Merit
Promotion Certificate, and any selective factors or
quality ranking factors, if applicable.

e. Copy of Written employment offer(s), if applicable.

£, Copy of rescent earnings/pay statement, if applicable.

The Bureau Personnel Officer must certify on the above
the minizum requast that he/she has reviewed. the
recommended appointment above the minimum rate and has
assured that no current employees will be adversaly
affected by the proposed action; that the candidate
possessas high or unique qualifications which are
markedly superior to thosa expected of a wall-qualified
candidate for the position to be filled; and that the
authority for superior qualifications appointments is
not being used to circumvent any other salary
restriction of law, rule, or requlation.

Questions regarding the preparation of ‘above the
mininum rate requests may be directed to the
appropriate servicing personnel office or to the
Staffing Group, Personnel Staff, Justica Management
Division, on (202) 514-6782.



