
Novrl3-0T 02:lSpm From-Denny’s Copy Stop 406T28T15 T-6g8 P.001 F-290

Hellgate Hunters and Anglers
P0 Box 7792
Missoula, MT 59807
hellgatewildirte©yahoo.cOm

Fax
Ta Gene Terlanci - MT BLM State Director Joel Webster - HHA board member

FaX 406 8965292
. Pages: 19

Phone; Date: - Nov. 13,2007

Re: cc:

Please see the accompanying Nov. 27, 2007 oil and gas lease sale protest.

Please send all responses to:

1-lellgate Hunters and Anglers
P0 Box 7792
Missoula, MT 59607
hellgatewildlifeyahoo.com



Nov,13-0? 02:16pm From-Danny’s Copy Stop 406T287159 T-698 P.002 F-290

BY FACSIMILE

GeneTerland,StateDirector
Bureauof Land Management
MontanaStateOffice
5001 SoutligateDrive
Billings, Montana 59101-4669
406 896-5000
Fax:406 896-5292

RE: PROTESTOF MONTANA BLM NOVEMBER27, 2007,LEASE SALE OF 118PARCELS

TOTALING 123,057.30ACRESPLUSRECOMMENDATION FORADDmONAL
STIPULATIONS ON S PARCELSTOTALING 5,354.76ACRESIN SEAVERHEAD,
BROADWATER,CARBON,DAWSON, FERGUS,GARFIELD, GOLDEN VALLEY,
MEAGIIEIt, MUSSELSILELL,PETROLEUM,RICULAND, ROOSEVELT,ROSEBUD,
STILLWATER COIThJTIES

iNTRODUCTiON

On behalfof HellgaxeHuntersandAnglershereinafterreferredto as"1-IHA" or "Protester",1
respectfullyprotestthe inclusionof the 118 proposedleasesaleparcelslistedbelowadministeredby the
Bureauof Land ManagementfiLM or the USDA ForestServiceFS within the stateof Montaiia and
requestthattheseparcelsbe withdrawnfrom theNovember27, 2007,leasesale. This protestis filed
pursuantto 43 C.F.R.§ 4.450-2and3120.1-3.

All ProtestedLeaseSaleParcels
MT-i 1-07-01;MT-i 1-07-02;MT-li-07-03; MT-li-07-04; MT-I 1-07-05;MT-ii-07-06; MT-I 1-07-07;
MT-I 1-07-08;MT-i 1-07-09;MT-i 0-07-10;MT-I 1-07-li; MT-i 1-07-12; MT-i 1-07-13;MT-I 1-07-14;
MT-i -07-15;Mt-li-07-16; MT-I 1-07-17;MT-i 1-07-18;MT-I 1-07-19;MT-I 1-07-21;MT-I 1-07-22;
MT-i 1-07-23;MT-1 1-07-24;MT-I 1-07-25;MT-l 1-07-26;MT-I 1-07-27;MT-I 1-07-28;MT-i 1-07-31;
MT-I 1-07-32;MT-i 1-07-33;MT-l1-07-34; MT-l 1-07-38;MT-i 1-07-39;MT-i 1-07-40;MT-10-07-4i;
MT-i 1-07-42;MT-i 1-07-43;MT-ii-07-44; MT-l0-07-45; MT-I0-07-46;MT-10-07-47; MT-ii-07-48;
MT-I 1-07-49;MT-I 1-07-50;MT-i 1-07-51;MT-I 1-07-52;MT-i 1-07-53;MT-I 1-07-54;MT-i 1-07-55;
MT-i 1-07-56;MT-i 1-07-57;MT-I i-07-58; MT-i 1-07-59;MT-I 1-07-60;MT-i 1-07-61;MT-I 1-07-62;
MT-i 1-07-63;MT-l 1-07-64;MT-I 1-07-66;MT-i 1-07-67;MT-i 0-07-68;MT-i 1-07-69;MT-i 1-07-70;
MT-I 1-07-71;Mt-i i-07-72;MT-l 1-07-73;MT-11-07-74;MT-i 1-07-75;Mt-I 1-07-76;MT-I 1-07-77;
MT-i 1-07-78;MT-I 1-07-79;MT-I 1-07-80;MT-i 1-07-81;MT-i 1-07-82;MT-li-07-83; MT-I 1-07-84;
MT-I 1-07-85;MT-I 1-07-86;MT-i 1-07-88;MT-I1-07-89;MT-i 1-07-94;MT-i 1-07-98;MT-i 1-07-101;
MT-i 1-07-107;MT-1i-07-i10; MT-I 1-01-i 12; MT-i 1-07-i 14; MT-i 1-07-115;MT-i 1-07-i16; MT-li-
07-I 19; MT-i 1-O’7-121; MT-I 1-07-124;MT-I 1-07-125;MT-I 1-07-126;MT-ii-07-127; MT-I 1-07-128;
MT-I 1-07-131;MT-I 1-07-153;MT-i 1-07-154;MT-ii-07-1 56; MT-i 1-07-179;MT-I 1-07-182;MT-il-
07-183;MT-I 1-07-185; MT-1I-07-187;MT-i 1-07-188;MT-li-07-189; MT-I 1-07-191;MT-I 1-07-207;
MT-i 1-07-208;MT-I 1-07-209;MT-I 1-07-210;MT-I 1-07-211;MT-ii-07-2i2; MT-I 1-07-213;MT-Il-
07-214;MT-I 1-07-215,

In addition to the requestto protestwithdrawthe 188 parcelslistedabove, I respectfullyrecommend
additionalprotectivestipulationsbeapplied to 5 parcelsseparatelylistedbelow. Theexplanationfor the
stipulationsfor theseparcelsis given in the section,Mule DeerWinterRangeandHunting, in R.ichland
andRooseveltcountieson page5.

All LeaseSaleParcels ReeommendeØFor Additional Stinulations
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MT-I 1-07-186;MT-I 1-07-192;MT-I 1-07-193;MT-i 1-07-194;MT-I 1-07-200
Generally.however,this Protestasawhole is generatedby thelikely declinesin habitat,speciespresence

andpopulationabundancefor brown trout, muledeer,white-taileddeer,elk, pronghorn,blackbear,sage

grouse,sharp-tailedgrouseandotheruplandbirds throughoutthe leasesaleareaas a resultof oil andgas

deveIopmentThedeclinein speciesandpopulationswill quickly leadto declines in huntingandfishing

opportunitieson public lands. The specificreasonsfor askingfor awithdrawalof the 118 parcelsandthe

additionof stipulalionsto the other5 parcelsaregivenbelow in sectionson River TroutHabitatand
Fishingp. 2; Mule DeerWinter RangeandHunting p. 3; Elk Crucial WinterRangeAnd Hunting p.

5; SageGrouseLeksAnd Huntingp. 7; High ValueHuntingAreasDesignatedBy MontanaSportsmen

p. 8; andMule DeerWinterRange,Elk Crucial Winter RangesandMigration Routesp. ii.

EXPLANATORY NOTES AND ABBREVIATIONS
For readerclarity, the stipulationsdefinedby fiLM andusedin this Protestare listedbelowwith their
explanatorytext:

* EWP MontanaDepartmentof Fish, Wildlife & Parks
* CSU 12-1 Controlled SurfaceUse; Prior to surfacedisturbanceon slopesover 30 percent,an

engineering/reclamationplanmustbe approvedby theauthorizedofficer. Suchplan must
demonstratehowthe following will beaccomplished:site productivitywill berestored,surface
runoffwill be adequatelycontrolled,off-siteareaswill beprotectedfrom acceleratederosion,
suchas rifling, gullying, piping andmasswasting. Waterquality andquantity will be in
conformancewith state andfederallaws. Surfacedisturbingactivitieswill not be conducted
duringextendedwetperiods,andconstructionwill not be allowedwhen soils are frozen.

* NSO 1 1-2 No SurfaceOccupancy;Surfaceoccupancyis prohibitedwithin riparian areas,100-
yearflood plains of majorrivers,andon waterbodiesandsteams.

* NSO 13-2 No SurfaceOccupancy;Surfaceuseprohibitedfrom April 1 to June15 within
establishedspringcalvingrangefor elk.

* Timing 13-i Timing; Surfaceuseis prohibitedfrom December1 through March 31 within
crucialwinter rangefor wildlilè, exceptthatthe stipulationdoesnot applyto operationand
maintenanceof productionfacilities.

* Timing 13-3 Timing; Surfaceuse is prohibitedfrom March 1 to June 15 in grousenestinghabitat
within 2 milesof a lek, exceptthat the stipulationdoesnot applyto operationandmaintenanceof
productionfacilities.

* Timing 13-7 Timing; Surfaceuseis prohibitedfrom December1 throughMay 15 within big
gamewinter/springrange,exceptthatthe stipulationdoesnot apply to operationandmaintenance
of productionfacilities.

* Timing 15-1 Timing; Surfaceuseis prohibitedfrom December1 throughMay 15 within big
gamewinter range,exceptthat thestipulationdoesnot applyto operationandmaintenanceof
productionfacilities.

This Protestincorporatesup-to-dateinformationon fish andwildlife habitatandG1S mapson sportsmen
user-valuesfrom FWP staff in Dillon, Helena,Miles City andGlasgow,Montanaoffices.

RWERTROUT HABiTAT AND FIS1ilNG
Drainagesand TributarisiQthReaverkeadiUer.:I-TI-IA proteststhe leasingof thefollowing S parcels

on unstabledrainagesandtributariesto the I3eaverheadRiver belowClark CanyonReservoirin
BeaverheadCounty:MT-I 1-07-207;MT-i 1-07-208;MT-i 1-07-209;MT-1l-07-210;MT-i 1-07-211
basedon likely adverseimpactsto streamtrout habitat. HI-IA’s concernfor theseparcelsextendsto the
downstreamtroutfishery in the BeaverheadRiver.
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Unstable drainageathatfted the Beaverhead Riveron the proposedleaseparcelsareGallagherGulch

Creek,Long Gulchand Bill Hill Creek- Developmenton theseleasesholdsthepotentialto generatesoil

erosionandsedimentationdirectly into thesestreamsandthe BeaverheadRiver. The BeaverheadRiver
belowClarkCanyonReservoiris aClassI BlueRibbontroutfishery- the highestclassification
afforded Montanatakesandstreams- by FWPbasedon recreationalandfish habitatvalues. Eachyear
thousandsof anglersvisit from othernations,acrossthe UnitedStatesandwithin Montanato experiencea
world-classblueribbontroutfishery. ‘The BeaverheadRiverproducessomeofthe largesttrout,
particularlybrown trout, in Montana.

While CSU 12-I is designedto protectslopesover30%,thereareno stipulationsprotectingsoils with
high erosivepotentialon slopeslessthan30% found in thesedrainagesin parcelsMT-I 1-07-208;MT-li-
07-209;MT-i 1-07-210;andMT-i 1-07-2]1. Also, CSTJ 12-i would requirea plan thatdemonstrateshow
site productivity will be restored;surfacerunoffwill beadequatelycontrolled;off-siteareaswill be
protectedfrom acceleratederosion;waterquality andquantitywill be maintainedin conformancewith
stateandfederalwaterquality laws; surface-disturbingactivitieswill not be conductedduringextended
wetperiods;and constructionwill not beallowedwhensoilsare frozen. However,the standardsthat
would needto bemet are not quantified in anyway. Becausedefinedmeasurablethresholdsof
disturbancethatmustbe adheredto arenot given, this stipulationoffer no assurancethat developmenton
slopeseitherlessor greaterthan30%would not havedeleteriousimpactsto waterquality. HHA
thereforeproteststheinclusionof thescleaseparcelsin the leasesaleuntil meaningfulandmeasurable
protectionsareappliedto the leasesto adequatelycontrol erosionandsedimentationof streams.

Additionally, NSO 11-2 mustbe includedin MT-i 1-07-210becauseLong Gulch flows throughthe
southwestportionof the parcel.

For these5 disputedparcels,no-surface-occupancyNSO or otherstipulationsareunlikely to be
successfulin the protectionof essentialtrout habitatcharacteristics,instreamflows or waterquality in the
BeaverheadRiver. if river trout habitatconditionscannotbesustainedatthe currenthigh quality, the
recreationalvaluesofthe fishery will be lost andanglerswill permanentlylosethe world-classirophy
trout fishingopportunities.BLM did not analyzeits ability to protectthehabitatThnctionof reservoirand
river troutthrough"no-lease"stipulations.

Without definingadequatemeasurablethresholdsof disturbancethatmustbe adheredto understipulation
CSU 12-I as appliedto parcelsMT-l 1-07-208;MT-i 1-07-209;MT-l 1-07-210;andMT-i 1-07-211,and
without addingstipulationNSO 11-2 to parcelMT- 11-07-210,leasingof these5 parcelswould
irretrievablyandunlawfully commit thesedrainagesandtributariesto the BeaverheadRiver to gas
developmentwith a high Likelihood thatBlue Ribbonfisheryvaluesin the BeavertueadRiver wouldbe
degradedor even Lost.

MULE DEER WINTER RANGEAND ffLJNTING
The proliferationof well serviceroadsandindustry vehicletraffic alonein known rangesof mule deer
will predictablylead to populationdeclinesaccordingto 30 yearsof field researchconductedby western
statefish andwildlife agencies,the USDA ForestServiceandseveralmajor universities.Recentmule
deercountsconductedover athree-yearperiod showeda46 percentdeclinein mule deerabundancein
the PinedaleAnticlineProjectAreain Wyomingdespitetiming stipulationsto minimize impactson
winteringdeerSawyereta!. 2006. Deer in drilling areasthathadhigh deerusehigh valuehabitat in
winter weredisplacedto low-valuehabitatwith a lower herdcarryingcapacity,resultingin the
documentedherddcclineovertime. The biological principlesandconclusionsreachedin thesestudies
areapplicableto the parcelscited in thisProtest,basedon my 35 yearsof experienceas aprofessional
biologist with undergraduateandgraduatedegreesin biology andecology.
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Sawyerer a!. 2006 containsthc following conclusionsvital to aproperanalysisof the impactof leasing

theaffectedparcelsandto formulationof apropermitigation plan:

* Mule deerrely on severalimportantseasonalranges,including winter andtransition ranges,which

generallyprovidemule deerwith betterforagingopportunities.

* Managersshouldnot overlookthe importanceof all seasonalrangesfor maintaininghealthyand

productivemuledeerpopulations. Summer,transition,andwinter rangesareequally important;loss

or degradationof onewill not becompensatedfor by the others. I
* Relativelysmallamountsof direct habitatloss canaffectwinter disiributionpatternsof mule deerand

the effectsol directhabitatlossmaybe long termfor specieslike mule deerthatrely on nativeshrubs

i.e.,sagebrush.
* MigratIonsbetweensummerandwinter rangesgenerallyfollow traditionalroutesthatare learnedand

passedon from motherto young. Without migratoryroutes,manyseasonalrangeswould be
inaccessibleto mule deer,andit is unlikely currentpopulationscould bemaintained.

* identi1tingandconservingmigrationroutesto andfrom seasonalrangesis akey componentto
successfulmute deermanagement.

Until recently,conservingmigrationrouteshasnot beenatop managementconcernfor wildlife agencies
becausetherehavebeenno large-scalehabitatalterationsin the studyareaandthe landscapehas
remainedrelatively unchanged.However,recentBLM approvalsfor oil andgasleasingwill resultin
large-scalehabitatchangesthat couldpotentially impactthe effectivenessof migrationroutes.

Sawyer2007 found impactsto mule deerfrom gasdevelopmentincludedirect andindirecthabitat
Lossesthat canpotentially result in reducedpopulationperformance.Direct habitatloss occurswhen
nativevegetationis convertedto accessroads,well pads,pipelines,and otherprojectfeatures.Tndirect
habitatlossesoccurwhenwildlife aredisplacedor avoid areasnearinfrastructurebecauseof increased
levelsof humandisturbancese.g..,traffic, noise,pollution, humanpresence.

Thethreatsto mule deerarewidespread,andthemostsignificantadverseimpactsdo not occuron the
landatdrilling sitesbecausetheselandscan be reclaimed. Trucks,personnel,equipment,roadsand
facilities associatedwith ongoingoperationsdisplacewintering mule deerfrom favoredhabitat.

Deer in Coloradoavoid roads,particularly areaswithin 200metersof a roadRostandBailey, 1979.
Roadsreducebig gameuseof adjacenthabitatfrom the roadedgeto over 0.5 mile awayBerry and
Overly, 1976. RoadsareamajorconLributorto habitatfragmentationby dividing largelandscapesinto
smallerpatchesandconvertinginterior habitatinto edgehabitat. With increasedhabitatfragmentation
acrosslargeareas,the populationsofsomespeciesbecomeisolated,increasingthe risk of local
extirpationsor extinctionsMossandCooperrider,1994. In the protestedparcels,thereis no evidence
thatBLM consideredthe adverseeffectsof roadbuilding,high roaddensitiesandfrequentheavyvehicle
traffic incidentto naturalgasdevelopmenton mule deerherds,or evenacknowledgedlong-standing
scientific studiesdocumentstheeffectsof roadsandtraffic on big game.

In deep-gasfieldshaving4-16well padspersection,the numberof producingwell padsandassociated
humanactivity muty negatethe potentialeffectivenessoftiming restrictionson drilling activitiesasa
meansof reducingdisturbanceto winteringdeer. Mitigation measuresdesignedto minimizedisturbance
to winteringmule deerin naturalgasfields shouldconsiderall humanactivity acrossthe entire project
areaandnot berestrictedto the developmentof wells or to knownwinter ranges.

Reducingdisturbanceto winteringmuledeermay requirerestrictionsor approachesthat limit the level of
humanacrivity during bothproductionand developmentphasesof the wells. Directional-drilling
technologyoffers promisingnew methodsfor reducingsurfacedisturbanceandhumanactivity.
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Comprehensivepublicaccessplanninganddevelopingroadmanagementstrategiesalsomaybea

necessarypartof mitigation plans.

BLM contendsthatseasonaltiming restrictionsin big gamewinter rangealoneaprohibitionon drilling
from December1 throughMay 15 will be sufficientto protectmule deerandelk from the adverseeffects
of oil andgas developmentin the leasesaleparcels. However,Sawyer2006 undercutsBLM’ s premise
that suchseasonalprotectionsin a single portionof muledeerhabitataresufficient Relianceon such
measuresis unjustified in light of the bestavailabledatawhichNEPArequiresBLM to employ.

Beaverl3eadCountyj FWP has identified parcelsMT-Il -07-207;MT-i 1-07-208;MT- 11-07-209;MT-I I -

07-210; MT-I 1-07-211 as mule deerwinter range. BLM hasappliedto all S parcelsthe Timing 13-7
stipulation. RHA requeststhattheBLM withdrawparcelsMT-i 1-07-207;MT1 1-07-208;MT-i 1-07-
209;MT-l 1-07-210;andMT-i 1-07-211 from the leasesale,

l3roadwater and Meagher Counties: FWP has identified parcelsMT-11-07-01; MT-11-07-04;MT-il-
07-05;MT-l 1-07-06;MT-11-07-07; MT-il-07-08; MT-11-07-09;MT-10-07-l0; MT-11’07-l1; MT
11-07-12;MT-li .07-IS; MT-i 1-07-15;MT-I 1-07-21;MT-i 1-07-22;MT-Il -07-25;and MT-i 1-07-26
as muledeerwinter range. BLM hasappliedthe Timing 15-1 stipulationto only 9 in boldtypeof the
16 parcelsdocumentedas mule deerwinter range. Thefull areasof all 16 protestedparcelsidentifiedas
havingmuledeerwinter rangemustbe withdrawnfrom the leasesaleto avoidtheknownadverseimpacts
incident to padconstructionandoperationand maintenanceof productionfacilities.

Fergus.Golden 1uJy, MusselshellaM PetroleumCounties: FWP has identifiedparcelsMT-1i-07-28;
MT-11-07-31;M’r-11..07.32; MT-11-07-33;MT-11-07-34;MT-i 1-07-39;MT-11497-40;MT-i0-07-41;
MT-10-07-45;MT-I0-07-46;MT-iO-07-47; MT-lO-07-48;MT-iO-07-49; MT-11-07-50;MT-i 1-07-52;
MT-i 1-07-53;MT-i 1-07-54;MT-I 1-07-55;MT-I 1-07-56;MT-i 1-07-57;MT-I 1-07-58;MT-lI-07-59;
MT-i 1-07-60;MT-i 1-07-63;MT-li-07-64; MT-I 1-07-66;MT-li-07-67; MT-I 0-07-68;MT-i 1-07-69;
MT-I 1-07-70;MT-I 1-07-71;MT-i 1-07-72;MT-1i-07-.78;MT-l 1-07-79;MT-I 1-07-80;MT-l1-07-8T;
MT-i 1-07-86;Ml’- 11-07-89;MT-i 1-07-94;andMT-i 1-07-98 as muledeerwinter range. BLM has
appliedtheTiming 13-1 stipulationto only 7 in boldtypeof the 40 parcelsdocumentedasmule deer
winter range. The full areasof all 40 protestedparcelsidentifiedas havingmule deerwinter rangemust
bewithdrawn from theleasesaleto avoidtheknownadverseimpacts incidentto padconstructionand
operationandmaintenanceof productionfacilities.

RichlandanA RooseveltCounties: FWP hasidentified parcelsMT-i 1-07-186;MT-1l-07-192;MT-I 1-
07-193; MT-I i-07-l 94; andMT-i 1-07-200as beingcritical wintering areasfor muledeer. it is requested
thatno surfacedisturbancebe allowedin cottonwoodstandsin parcelsMT-I 1-07-186andMT-li -07-194
by settingayear-roundNSO stipulation. it is furtherrequestedthat aTiming i 3-7 stipulationbe placed
on parcelsMT-i 1-07-192andMT-i 1-07-i93. ParcelMT-ii-07-200shouldbe protectedwith a Timing
13-I stipulation.

ELK CRUCIAL WINTERRANGE AM RU?4TING
The impactsofroadconstructionandmotorvehicleactivity on elk habitat,elk populationdistribution,
andhuntersuccessarewell knownfrom morethan30 yearsoffield studiesconductedin westernstates
by statefish andwildlife agencies,the USDAForestService,anduniversities.The following bulleted
statementsreferencestudieslisted in Sourcesof Informationattheendof thisProtest. Additional studies
found thatelk avoidanceofroadsis not limited to loggingareas,but appliesgenerallyacrosselk rangein
the protestedparcels.

* Roadsreducebig gameuseof adjacenthabitatfrom theroadedgeto over 0.5 mile awayBerry and
Overly, 1976.
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* Logging androad-buildingactivity alongmajor migrationrouteschangethewinter distributionof elk
Leege,1976.

* Elk in Montanaavoidhabitatadjacentto openforestroads,androadconstructioncreatescumulative
habitatlossthat increasesimpactsto elk as roaddensitiesincreaseLyon, 1979.

* Roadsarea major contributorto habitatfragmentationby dividing largelandscapesinto smaller
patchesandconvertinginteriorhabitatinto edgehabitat. With increasedhabitatfragmentationacross
largeareas,the populationsof somespeciesbecomeisolated,increasingthe risk of local extirpations
or extinctionsNossandCooperrider,1994.

* When manyelk herdswere locatedin inaccessthleareasandelk harvestswerebelow their potential
in moststates,constructionof newroadswasviewedas apositivecontributionto more intensiveelk
management.Now, however,timberharvestis greateron previouslyunroadednationalforests,and
thenetwork of roadsis amajorwildlife managementproblemLyon and Ward, 1982.

* A westcentralidahostudyshowselk occurin greaterdensitiesin roadlessareacomparedto roaded
areas,andhuntersuccessis higherin roadlessareascomparedto roadedareasThiessen,1976.

* An expandingnetwork of logging roadsmadeelk morevulnerableto huntersandharassment,and
higherroaddensitiescauseda reductionin die length andqualityof the huntingseason,loss of
habitat,over harvest,andpopulationdeclineLyon andBasile,1980.

* Oneresultof roadconstructionis the decreasedcapacityof the habitatto supportelk from decreased
habitateffeciweness. In highly-roadedareasin Montana,only 5% of bull elk live to maturity. Road
closuresextendthenumberof maturebulls to 16%andextendtheir longevityto 7.5yearsLeptich
andZager,1991.

* Elk in Coloradoavoid roads,particularlyareaswithin 200 metersof aroadRostandBailey, 1979.
* Travel restrictionson roadsappearto increasethe capabilityofthe areato hold elk in Montana

Basileand Lonner, 1979.
* Road closure!;allow elk to remainlonger in preferredareasIrwin andPeek, 1979.
* Road closuresin the TresPiedrasareain NewMexicoduringbig gameseasonaregenerallyaccepted

by the publicandresult in increasedelk harvestJohnson,1977.
* Increasedhuntersuccesswasfound in unroadedareas25% andreducedopen-roaddensityareas

24% than wadedareas15% OratsonandWhitman,2000.
* Road-relatedvariableshavebeenimplicatedas increasingelk vulnerability in virtually everystudyin

whichthe influenceof roadshasbeenexamined.Bull elk vulnerability is highestin areaswith open
roads,reducedin areaswith closedroads,andlowest in roadlessareasLyon, WeberandBurchani,
1997.

The highdensityof roadsandroadtraffic associatedwith naturalgaswell operationandmaintenancein a
denselydevelopedfield will predictablylead to lossesin elk reproductionandpopulationsize and
substantialreductionsin publicelk huntingopportunityon both public landsandnearbyprivateand state
lands, As with mule deer, in theprotestedparcelswith elk, thereis no evidencethatBLM consideredthe
adverseeffectsof roadbuilding, high roaddensitiesandfrequentheavyvehicletraffic incident to natural
gasdevelopmenton elk herds,or evenacknowledgedlong-standingscientific studiesdocumentsthe
effectsof roadsandtraffic on big game.

BLM contendsthatseasonaltiming restrictionsin big gamewinter rangealonea prohibitionon drilling
from December]throughMay 15 will be sufficientto protectmuledeerandelk from the adverseeffects
of gasdevelopmentin the leasesaleparcels. However,Sawyer2007 undercutsBLM’s premisethat
suchseasonalprotectionsin a single portionof mule deerhabitataresufficient. Relianceon such
measuresis unjustifiedin light ofthe bestavailabledata,whichNEPA requiresELM to employ.

SropdwaterapjgherCounties: FWP hasidentifiedparcelsMT-11-07-0l; MT-i 1-07-03;MT-Il-
07-04; MT-1l-07-05; MT-l 1-07-07;MT-1l-07-1J9; MT-li-07-12; MT-i 1-07-13;MT-i 1-07-15; Ml’-
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11-07-16;MT-11-07-17;MT-I 1-07-18; MT-i 1-07-19;MT-i 1-07-21; MT-I 1-07-22;MT-i 1-07-23;MT

11-07-24; MT-I 1-07-25;andMT-I 1-07-26as elk crucialwinter range. Additionally, the Rocky
Mountain Elk Foundationownsconservationsfor protectingelk crucialwinter rangeon privatelands

adjoiningparcelsMT-li -07-13andMT-I 1-07-26. ELM hasappliedtheTiming 15-1 stipulationto only

6 in bold typeof the 19 parcelsdocumentedas elk crucialwinter range. ELM hasnot addressed
movementor migrationof elkamongtheparcelsor to adjacentlandsunderconservationeasementto
fulfill seasonallife needs.As aresult, the full areasof all 19 protestedparcelsidentifiedas havingelk
crucialwinter rangemustbe withdrawn from the leasesale.

Fergus,Golden VpIj.y, Musselshell. and Petroleum Counties: F’WP hasidentifiedparcelsMT-ll-07-27;
MT-1l-07-3l; MT-ll-07-32; MT-ll-07-33; MT-ll-07-34; MT-li-07-39; MT-l1-07-40; MT-lO-07-41;
MT-i 1-07-42;MT-i 1-07-43;MT-I 1-07-44;MT-i 1-07-48;MT-l1-07-49; MT-11-07-50;MT-i 1-07-52;
MT-I 1-07-56;MT-i 1-07-63;MT-il-07-64; MT-i 1-07-66;MT-I 1-07-67;MT-lO-07-68;MT-I 1-07-98;
MT-11-07-1lO; MT-ll-07-112; MT-I i-07-114;andMT-1l-07-l19 aselk crucialwinter range. BLM
hasappliedthe Timing 13-1 stipulationto only ii in bold typeof the 26 parcelsdocumentedas elk
crucialwinter range. Thefull areasof all 26 protestedparcelsidentifiedashavingelk crucialwinter
rangemustbe withdrawn from die leasesaleto avoidthe knownadverseimpactsincident to pad
constructionandoperationandmaintenanceof productionfacilities.

StillwaterCounty: FWP has identified parcelMT-i 1-07-212as elk crucialwinter range. BLM has
appliedthe NSO 13-2 andTiming 13-i stipulationsto the parcel. The Ml areaof parcelMT-i 1-07-212
must either bewithdrawn from the leasesaleto avoid the knownadverseimpactsincidentto pad
constructionandoperationand maintenanceof productionfacilities..

SAGEGROUSELEICSAND HONING
In 2005,the State Directorof the ELM signedthe ManagementPlanandConservationStrategiesfbr Sage
Grousein Montana. Theoverall goalof this documentis for cooperatorsto implementstrategiesthat
"Providefor the long-termconservationand enhancementofthesagebrushsteppe/mixed-grassprairie
complexwithin Montanain a mannerthatsupportssagegrouseandahealthydiversityandabundanceof
wildlife speciesandhumanuses". Specifically,die documentcites Policy Act ELM 6840,"[BLM] State
directors,usuallyin cooperationwith statewildlife agencies,maydesignatesensitivespecies. ELM shall
carry out management,consistentwith the principlesof multiple use,for the conservationof sensitive
speciesandtheir habitatsandshall ensurethatactionsauthorized,funded,or carriedout do not contribute
to the needto list any of thesespeciesasT&E".

Currently,thereare regionalconcernsaboutthe overall statusof sagegrouse,andrecentresearch
indicatesthat, at aminimum, anyenergydevelopmentwithin 1 mile of anactivesagegrouselek has
adverseimpactson sagegrousepopulations,evenwhen ¼ mile no-surface-occupancyNISOand2-mile
seasonaltiming stipulationsareapplied. Thereis still considerableresearchthatneedsto occur in order
to belier definehow developmentshouldoccur in orderto avoid impactsto sagegrouse. RI-IA believes
that,consideringthe statusof sagegrouse,the resultsof recentresearch,the additionalresearchthat is
neededto avoid addition impactsrelatedto energydevelopment,andagreementbetweenFWPandELM
to cooperatethroughthe MontanaManagementPlanfor SageGrouse,aconservativeapproachto leasing
anddevelopmentnearSageGrouseleks is warranted. We currentlybelievethatleasingmineralswithin a
i-mile radiusof active sagegrouselek atthis time is not appropriate,andthat leasesshouldat minimum
requireano surfaceoccupancyfor a 1-mileradiusaroundactive leksanda4-mile radius,March 1 to June
30 seasonaltiming stipulation.

Significantnew informationfrom Walkeret al. 2007aand1, hasbroughtnew inibrmation thatshouldbe
consideredby ELM in its leasingdecisions.Thestudiesshowthat energydevelopment,particularly
naturalgasdevelopment,is havingnegativeeffectson sage-grousepopulationsover andabovethoseof
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habitatloss causedby wildfire, sagebrushcontrol,or conversionof sagebrushto pastureor cropland.

Moreover,theextentof naturalgasdevelopmentexplainedlek inactivity betterthanpower lines, pre

existingroads,or WestNile virus mortality. Researchfindings showa lag effect,with leks predictedto

disappear,on aver-age,within 4 yearsof naturalgasdevelopment.Regardlessof otherstressors,22 of 24

lek complexes92% did not go inactiveuntil after naturalgasdevelopmentcaineinto the landscape.

Basedon new informationon sagegrouse,the BLM madethe decisionto temporarilydeferall or portions

of 94 parcelson the July 31, 2007,salelist, pendingadditionalreviewof newinformationregardmg
crucialsage-grousehabitatandpotential impactsof oil andgasdevelopmenton the habitatas describedin
thisdecision. Therefore,all 13 of theparcelslistedbelowmustbe deferredfrom leasingby ELM.

Musselshell.Petroleumand Rosebud Counties: FWPhasidentified parcelsMT-i 1-07-38;MT-I 1-07-82;
MT-I 1-07-86;MT-i 1-07-98;MT-1IO7-i0i; MT-1l-07-107;MT-ii-07-i 15; MT-1I-07-116;MT-il-
07-125;MT-i i-O’i-I 53; MT-i 1-07-154;MT-i 1-07-156;andMT-i 1-07-179ashavingactivesagegrouse
lekswithin 1 mile- ELM hasappliedthe Timing 13-3 stipulationto only 2 in boldtypeof the 13
parcelsdocumentedas beingwithin 1 mile of sagegrouseleks. Thefull areasof all 13 protestedparcels
identified asbeing,within 1 mile of sagegrouseleksmustbewithdrawn from theleasesaleto avoidthe
knownadverseimpactsincidentto pad consiructionandoperationandmaintenanceof production
facilities.

ThesereferencedJeasesall occurwithin a 1-mileradiusof active sagegrouseleks. HI-IA assertsthatthe
leasingof all of theseparcelsshouldbe deferreduntil rangewide populationsof sagegrousehave
increasedto the degreethat the speciesis no longerconsideredsensitiveand until additionalresearchis
conductedto helpdefinehow developmentshouldoccurnearactivesagegrouseleks. Also, any future
nominationsto leasemineralswithin a 1-mileradiusof active sagegrouselek shouldbe deferred,and if
thereshould bea minimum requirementfor no surfaceoccupancyfor a 1-mileradiusaroundactive leks
anda 4-mile, March 1 to June30 seasonaltiming stipulation. Thesenominationsshouldbedeferreduntil
rangewide populationsof sagegrousehaveincreasedto thedegreethatthe speciesis no longer
consideredsensitiveandadditionalresearchis conductedto helpdefinehow developmentshouldoccur
nearactive sagegrouseleks.

LEIGH VALUE hUNTING AREAS DESIGNATED BY MONTANA SPORTSMEN
New informationon theareasconsideredto be critical to the future of huntingfishing in Montanais being
assembledin a specialuser-valuemappingprojectconductedjointly by 1-lilA andFWP. FWP and1-IHA
implementedthe project in June2007. In this project,huntersandanglersbelongingto organizedrod and
gun clubsandconservationorganizationsthroughoutMontanaidentified, in anew layerof US maps,
huntingandfishing areasof suchhigh importancein their local areasthattheywantthemwithdrawn from
oil andgas leasingentirely or protectedby very strongandenforcedstipulationsaimedatpreservingthe
uservalues. ThesehuntershaveseenFirsthandthe adverseimpactsof excessiveroadbuilding, road
densitiesandhigh traffic on big gameherds,especiallymule deerand elk. While the mappingeffort is
not yetcompleted,thefirst mapsgeneratedareavailablefor centralandeasternMontana,and several
mappedareasintersectwith parcelsofferedin theNovember27 leasesale.

Broadwapç andMeagherCounties: Membersof theGreatFalls Chapterof Safari Club International
havecollectively identified parcelsMT-I 1-07-01;MT-i 1-07-02;MT-11-07-03;MT-i 1-07-04;MT-il-
07-05; MT-i 1-07-06;MT-il-07-07; MT-i 1-07-08;MT-i 1-07-09;MT-i0-07-10; MT-il-07-11; MT-Il-
07-12;MT-li-07-13; MT-i]-07-14; MT-I1-07-15;MT-l1-07-16; MT-li-07-17; MT-l 1-07-18;MT-lI
07-i9; MT-I 1-07-21;MT-I1-07-22; MT-I 1-07-23;MT-i 1-07-24;MT-1i-07-25; andMT-I 1-07-26as
critical areasfor elk huntingthattheywant withdrawnfrom oil andgasleasinganddevelopment.
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MusselshelICoqntyj Membersof the Billings Rod & GunClub havecollectively identified parcelsMT

11-07-50andMT-I 1-07-51 as critical areasfor sagegrousehuntingthattheywantwithdrawn from oil

and gasleasinganddevelopment.

Garfield. Musselshell and Petroleum Counties: Membersof the Billings Rod & Gun Club have
collectively identifiedparcelsMT-i 1-07-61;MT-i 1-07-62;MT-i 1-07-73;MT-I 1-07-74;MT-i 1-07-15;
MT-I 1-07-76;M1’-i1-07-77; MT-i 1-07-78;MT-i 1-07-82;MT-i 1-07-83;MT-I1-07-84;MT-l 1-07-85;
MT-I 1-07-88;MT-i 1-07-114;MT-I 1-07-121;MT-i1-07-124; MT-il-07-125; MT-I 1-07-126;MT-il-
07-127;MT-i 1-07-128;andMT-lI -07-131ascritical areasfor pronghornhuntingthat theywant
withdrawnfrom oil andgasleasingand development.

aIeldCounty: Membersof theLaurel Rod & Gun Club havecollectively identified parcelsMT-il -

07-114as acritical areafor white-tailed deerhuntingthattheywantwithdrawnfrom oil andgasleasing
anddevelopment.

DawsonandRichJ.4Counties: Membersof the DawsonCountyRod& Gun Club havecollectively
identified parcelsMT-I 1-07-61;MT-I 1-07-62;MT-I 1-07-73;MT-l 1-07-74;MT-il-07-75; MT-i 1-07-
76; MT-11-07-77;MT-I 1-07-78;MT-i1--07-82; MT-i 1-07-83;MT-i1-07-84; MT-i 1-07-85;MT-l 1-07-
88; MT-i 1-07-i 14; MT-i 1-07-121;MT-11-07-124;MT-I 1-07-125;MT-1i-07-126;MT-11-07-127;MT
11-07-128;MT-i 1-07-131;MT-I i-07-182; MT-I 1-07-183; MT-i 1-07-185; MT-i 1-07-187; MT-I 1-
07-188; MT-i 1-07-189; MT-I 1-07-191 as critical areasfor mule deer,white-taileddeer,elk,
pronghorn,blackbearanduplandbird huntingthattheywantwithdrawn from oil andgasleasingand
development.

CarbonCounty: Membersof the Billings Rod & Gun Club havecollectively identified parcelsMT-i I -

07-213;MT-i I -07-214andMT- 11-07-215as critical areasfor mule deerandpronghomhuntingthatthey
want withdrawn from oil andgasleasinganddevelopment

PROTESTER
A. Ileligate HuntersandAnglers
HellgateHuntersandAnglersis aMontanastatebasednon-profitconservationorganization501-3c
workingto conseiveMontana’swildlife, wild places,andfair-chasehuntingandfishing heritage.HI-IA’s
membershunt in the areasof the leaseparcelsin thisproposedsaleandhavea personalinterestin seeing
ourwildlife resourcesadequatelycaredfor duringenergydevelopment.Ff1-IA wantsto ensurethatour oil
andgasresourcesaredevelopedin a way that is balancedwith the needsof fish and wildlife to protectour
outdooropportunities. This proposedleasesaleis especiallyconcerningin its likely impactsto mule
deer,elk, greatersagegrouse,andtrout.

Without comprehensivehabitatmanagementplanningthat is coordinatedwith theFWP, leasingand
developmentof crucialbig gamewinter rangesandmigrationroutesandvaluablefish habitatin lakes,
reservoirsandstreamswill haveadevastatingeflbct on the fishingandhuntingopportunitiesin Montana
andjeopardizemorethan $1 billion in sustainableeconomicbenefitsthatcomefrom fishing- and
hunting-basedrecreatiorn

LEGAL REQUIREMENTS
I, NationalEnvironmentalPolicy Act "NEFA"
A. The BLM violated NEFA by failing to takethe required"hard look" at significantnew
informationthatquestionsthevalidity of its currentRMPs.
NEPA requiresfederalagenciesto takeahardlook atnew informationor circumstancesconcerningthe
environmentaleflctsof afederalaction,evenafteran initial environmentalanalysishasbeenprepared.
Agenciesmust supplementthe existingenvironmentalanalysesif the newcircumstances"raise [J
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significantnew informationrelevantto environmentalconcerns." Portland Audubon Soc’y.Babbitt. 998

F.2d705, 708-7099thCir. 2000. Specifically,an "agencymustbe alert to newinformationthatmay

alterthe resultsof its original environmentalanalysis,andcontinueto takea ‘hard look’ atthe

environmentaleffectsof [its] plannedactions." Friendsof theCleaçwater v.Dombeck.222 F.3d 552, 557

9th Cir. 2000.

NEPA’s implementingregulationsfurtherunderscorean agency’sduty to bealertto, andto fUlly analyze,

potentially significantnewinformation. An agency"shalLpreparesupplementsto eitherdraft or final

environmentalimpactstatementsif.. .therearesignificant net circumstances or informazjQmrelevantto

environmentalconcernsandbearingon the proposedactionor its impacts."40 C.F.R. § I 502.9cXlii

emphasissupplied.

An agencymustpreparea SupplementalEIS "if thenewinformationis sufficientto showthatthe

remainingactionwill ... ‘affect the environment’in a significantmanneror to a significantextentnot

alreadyconsidered." Marsh v. Qregon Natural Resources Council. 109 S.Ct. 1851, 1859 1989internal

citationsomitted. TheCouncilon EnvironmentalQuality "CEQ" regulationsprovidethat, whereeither
an LIS or SupplementalEIS is required,the agency"shall preparea concisepublic recordof decision"
which "shall:a [s]tatewhatthe decisionwas[], b [i]dentifg all alternativesconsideredby the agencyin
reachingits decision,specifyingthealternativeor alternativeswhich wereconsideredto be
environmentallypreferable,"andc "[s]tatewhetherall practicablemeansto avoid or minimize
environmentalharmfrom thealternativeselectedhavebeenadoptedand, if not, why theywerenot." 40
C.F.R. § 1505.2.

CEQ NEPAguidancestatesthat"if the proposalhasnot yetbeenimplemented,EISathat aremorethan5
yearsold shouldbe carefullyreexaminedto determineif [new circumstancesor information] compel
preparationof an l3IS supplement."See,46 Fed.Reg. 180261981Question32.

This requirementis supportedby SLIM InstructionMemoranda"IM". Accordingto a2000 TM from the
WashingtonOffice: "We areconcernedaboutthe maturityof someof ourNEPA documents.In
completingyour [Determinationof NEPA Adequacyor DNAI, keepin mind thatthe projectedimpacts in
the NEPA documentfor given activitiesmay be understatedin tennsof the interestshowntodayfor any
given use. You needto takea"bard look" at theadequacyof theNEPA documentation."
TM No. 2000-034expiredSeptember30, 2001. In a subsequentliv!, theWashingtonOffice instructed
field officesas follows: If you determineyou can properlyrely on existingNEPA documents,youmust
establishanadministrativerecord that documents clearlythat you took a "hard look" at whethernew
çfroumstances. new information,or eyironmentalimpacts.not preioqslanalyzedor anticipated warrant

newanalysisor su2piementationofexistingNEPAdocuments. ..The agof thedocuments reviewedmay
indicatethat infqtmation or circumstances havçchangedsignificantly.

TM No. 2001-062emphasissuppliedexpiredSeptember30, 2002. When consideringwhetherBLM
hastakena hardlook atthe environmentalconsequencesthat would result from a proposedaction,the
Interior Boardof Land Appealswill be guidedby the"rule ofreason." Bales Ranch. Inc., 151 1BLA 353,
358 2000. "The query is whetherthe [BLM’s DNA] containsa ‘reasonablythoroughdiscussionof the
significantaspectsof the probableenvironmentalconsequences’of theproposedaction. Southwest Center
for BiologicalDiversity, 154 IBLA 231, 236 2001quotingCaliforniav,.Biock. 690F.2d753, 761 9th
Cir. 1982emphasissupplied. Seealso, Friendsof theBow v.Thompson124F.3d 1210,1213 10th
Cir. 1997to comply with NEPA’s"hard look" requirementan agencymustadequatelyidentiIVand.
evaluate,environmentalconcernsemphasissupplied.

131-.M failed to takea hardlook atnew informationandnewcircumstancesthathavecometo light since
the BLJv1’s original boundariesfor mule deercrucialwinter range. Morespecifically, FWPhasupdated
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andnew informationon crucial mule deerandknownelkwinter rangesandmule deerandelk migration

routesin all of theparcelsproposedofferedfor leasingin theNovember27 leasesale,on wild trout

habitatcharacteristicsin the BeaverheadRiver, andon activesagegrouseleks andassociatedhabitatin

the leasesalearea. Recentupdatesto theseasonalboundariesandmigrationroutesfor mule deerwere

completedin 2006,aftermostof the RMPswerecompletedor revised. TheDNAs preparedfor the

leasingactioninadequatelyaddressthe significant impactsof mineraldevelopmenton the crucialmule
deerandknownelk winter rangesandmigrationroutes,on wild trouthabitatcharacteristicsin the
BeaverheadRiver, andon active sagegrouseleks andassociatedhabitatthroughoutcentraland eastern
Montana. For thisreason,ELM’s approvalof thedisputedleaseparcelsis arbitrary,capricious,contrary
to law, andan abuseof discretion.

1. Mule DeerWinterRange,Elk CrucialWinterRangesandMigration Routes
All or partsof parcelsMT-i 1-07-01;MT-11-07-04;MT-11-07-05;MT-I 1-07-06;MT-11-07-07;
MT-11-07-08;MT-11-07-09;MT-10-07-10;MT-U-07-1i; MT-l1-07-12; MT-i 1-07-13;MT-i 1-07-1 5;
MT-i 1-07-21;MT-I 1-07-22;MT-I 1-07-25;M’]’-i 1-07-26;MT-11-O7-28;MT-l1-07-31;MT-il-07-32;
MT-ti-07-33; ISIT-U-t17-34;MT-I 1-07-39;MT-I.1-07-40;MT-I0-07-41;MT-l0-07-45; MT-l0-07-46;
MT-iO-07-47; MT-10-0748;MT-lO-07-49; MT-11-07-SO;MT-i 1-07-52;MT-i 1-07-53;MT-I 1-07-54;
MT-ll-07-.55; MT-I 1-07-56;MT-I 1-07-57;MT-II-07-58; MT-i 1-07-59;MT-I 1-07-60;MT-I 1-07-63;
MT-iI-07-64; MT-11-07-66;MT-i 1-07-67;MT-10-07-68;MT-I 1-07-69;MT-l 1-07-70;MT-i 1-07-71;
MT-I 1-07-72;MT-I 1-07-78;MT-I 1-07-79;MT-I 1-07-80;MT-i 1-07-81;MT-l 1-07-86;MT-I 1-07-89;
MT-I 1-07-94;MT-I 1-07-98;MT-I 1-07-186;MT-I 1-07-192;MT-I 1-07-193;MT-i 1-07-194;and
MT-I 1-07-200;MT-i 1-07-207;MT-I 1-07-208;MT-i 1-07-209;MT-I 1-07-210;MT-I 1-07-211provide
critical habitatfor mule deer,andareconsideredvital by the FWP for the survival andsustainabilityof
muledeerpopulations.BLM found 16 of theseparcelsin boldtypeto be importantenoughhabitatto
identify them in the applicableRMPsandprovidedthe useof timing stipulationto preventunwanted
impacts.

in aneighboringstate,BLM, throughits MemorandumofUnderstandingwith the WyomingDepartment
of Game& FishWGF, agreedto considerthe informationprovidedby WGF on aregularbasisto
updatethe boundariesandotherspecialfeaturesandhabitatsfbr big game,includingmuledeer.This
in formationhasnot beenanalyzedin existingNEPA documents,particularlywith the subsequent
developmentthat leasingcauses.Therefore,thisimportantmule deerdocumentationconstitutes
significantnew information,triggeringadditionalrequirementsbeforeleasingcanproceed.

Note,SLIM hasfundedandservedasadvisorson specific researchin Wyoming SubletteMule Deer
Studyto evaluateimpactson mule deerfrom developmentin winter range.The mostrecentfindings,
including publishedliteratureSawyer,2007; Sawyeret a!., 2006; Walkerer a!., 2007aand2007b,
reportedfinding significant impactsto mule deeruseof winter range,with 27%beingattributedto energy
development.This, too, provesthatthereis significantnewinformationconcerningimpactsto crucial
mule deerwinier rangeandmigrationroutessufficientto triggersupplementalNEPA analysis.

It is alsoconsistentwith otheractionstakenby ELM field offices in otherstates. For example,the
GlenwoodSpringsField Office in Coloradoon January10, 2002,statedthatSLIM will "hold in abeyance
any leasingdecisionsuntil weareable to do a completeandthroughjob" evaluatinga submissionof
significantnew informationfor the GrandFlogbackCitizensWildernessProposalbecause"[tihesevalues
arenot adequatelyaddressedin currentplansor NEPA..."

The majorityof currentRMPsdo not addressthe impactsof mineral leasinganddevelopmenton mule
deerwinterrangesandmigrationroutes. The informationprovidedby muledeerresearchin Sublette
County,Wyoming,paintsa"seriouslydifferentpictureof thelikely environmentalconsequencesof the
proposedaction" that hasneverbeendiscussedin anenvironmentalassessmentor impactstatement
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Swteof 745 F.2d412 7th dr. 1984;accord, essex countyPreservationAss’n

v.Campbell,536 F.2d956 1stCir. 1976wherethe courtheld that aGovernor’smoratoriumon the

constructionof new highwayswassignificantnew informationthatrequiredpreparationof a

supplementalE1S. For this reason,The agency’sdecisionto leaseparcelsthat couldsignificantly impact

crucialmule deerwinter rangeandmigrationroutesin the absenceof an environmentalassessmentthat

addressesthe impuctsof leasingfor oil andgasdevelopmentanddemonstrablycomplieswith the

requirementsofN EPA is arbitrary,capricious,contraryto law, andan abuseofdiscretion.

B. TheBLM violated NEPA by failing to conductsite-specificpre-leasinganalysisof mineral-

developmentimpactson the specialpublic landsin thedisputedparcels
TheELM mustanalyzethe impactsof subsequentdevelopmentprior to leasing. TheBLM hasnot

analyzedProtesters’documentationof specialsurfacevaluesthatwill be permanentlycompromisedby

future development.Therefore,theELM cannotdeferall site-specificanalysisto later stagessuchas

submissionof Applicationsfor Permit to Drill APDs or proposalsfor Mi-field development.Law and

commonsenserequiretheagenciesto analyzethe impactsto crucialmuledeerwinter rangeand
migrationroutesareasbeforeissuingleases.Becausestipulationsandotherconditionsaffect thenature

and valueof developmentrightsconveyedby thelease,it is only fair thatpotentialbiddersare in formed

of all applicableleaserestrictionsbeforethe leasesale.

An oil andgasleaseconveys"theright to use so muchofthe leasedlandsas is necessaryto explorefor,
drill for; mine,extract, removeanddisposeof all the leasedresourcein aleasehold."43 C.F.R. §3101.1-
2. This right is qualified only by "[s]tipulationsattachedto the lease;restrictionsderiving from specific,
nondiscretionarystatutes;andsuchreasonablemeasuresasmaybe requiredby the authorizedofficer to
mm imizeadverseimpactsto otherresourcevalues,landusesor usersnot addressedin the lease
stipulationsatthetime operationsareproposed."43 C.F.R. § 3 101.1-2.

Unlessdrilling wouldviolatean existingleasestipulationor aspecific nondiscretionarylegal
requirement,the BLM arguesleasedevelopmentmustbe permittedsubjectonly to limited discretionary
measuresimposedby the surface-managingagency.However; movinga proposedwelipador accessroad
afew hundredfeet generallywill fall short of conservingmule deerhabitatand otherspecialhabitats.

Accordingly, theappropriatetime to analyzethe needfor protectingsite-specificresourcevalues is before
a leaseis granted. Sierra Club v. Petersonestablishedthe requirementthat alandmanagementagency
undertakeappropriateenvironmentalanalysisprior to theissuanceof mineralleases,and not forgo its
ability to give dueconsiderationto the "no actionalternative,"717F.2d 1409D.C.Cir. 1983. Thiscase
challengedthe de’ision of the ForestServiceFS andBLM to issueoil andgasleaseson landswithin the
TargheeandBridger-TetonNational Forestsof Idaho and Wyomingwithoutpreparingan ElS. The FS
hadconductedaprogrammaticNEPA analysis,andthenrecommendedgrantingthe leaseapplications
with variousstipulationsbasedupon broadcharacterizationsas to whetherthesubjectlandswere
consideredenvironmentallysensitive. Becausethe FS determinedthatissuingleasessubjectto the
recommendedstipulationswould not result in significantadverseimpactsto the environment,it decided
thatno EIS wasrequiredatthe leasingstageofthe proposeddevelopment.Id. at 1410. Thecourtheld
thatthe FS decisionviolatedNEPA:

Even assuming,arguendo,thatall leasestipulationsarefully enforceabe;oncethe land is leasedthe
Departmentno longer hasthe authorityto precludesurfacedisturbingactivitiesevenif the environmental
impactof suchactivity is significant. ‘l’he Departmentcan only impose"mitigation" measuresupon a
lessee...Thus, with respect to the [kasesallowing surface occupancy] the decision to allow surface
disturbing activities has been made at the leasing stage andunder NEPA. thisis the point at which the

environmentalimpactsof suchactivit.iearnust beevaluated.
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Id. at 1414emphasisadded.Theappropriatetime for preparingan EIS is prior to a decision"whenthe

decision-makerretainsa maximumrangeof options"prior to an actionwhich constitutesan "irreversible

andirretrievablecommitmentsof resourcesiS’Id. citing Mobil OilCprp.v. F.T.C., 562 F.2d 170, 173

2nd Cir. 1977;sealso WyomingOutdoorCounciL 156 IBLA 347,357 2002 rev ‘don othergroundc
by Pennaco Energy, Inc. v.US Dep’t of Interior,266 F.Supp.2d1323 D. Wyo. 2003.

Thecourt in Sierr Clubspecificallyrejectedthe contentionthatleasingis a merepaperiransactionnot
requiringNEPAcompliance. Rather,it concludedthatwheretheagencycould not completelypreclude
all surfacedisturbancesthroughthe issuanceof NSO leases,the "critical time" beforewhich NEPA

analysismustoccur is "the pointof leasing." 717F.2d at 1414.This is preciselythe situationfor disputed
crucialmuledeerparcels.

In the presentcase.,theBLM is attemptingto deferenvironmentalreviewwithout retainingtheauthority
to precludesurfacedisturbances.Noneof theenvironmentaldocumentspreviouslypreparedby SL1M
examinethe site-specificor cumulativeimpactsof mineral leasingand developmentto themule deer
winter rangesand migrationroutes.The agencyhasnot analyzedthenew information,norhas it assessed
what stipulations,otherthantiming restrictions,might protectspecialsurfacevalues. Thisviolates
federallaw by approvingleasingabsentenvironmentalanalysisas to whetherNSO stipulationsshouldbe
attachedto the muledeerwinter rangesandmigrationmutes lands.

Federallaw requiresperformingNEPAanalysisbefore leasing,becauseleasing limits therangeof
alternativesandconstitutesan irretrievablecommitmentof resources.Deferringsite-specificNEPAto
theAPD stageis too late to precludedevelopmentor disallowsurfacedisturbancesof importantmule
deerhabitat.

C. The BLM violatedNEPA by failing to considerNSO and No-LeasingAlternatives
The requirementthat agenciesconsideralternativesto aproposedaction furtherreinforcesthe conclusion
thatan agencymustnot prejudgewhetherit will takeacertaincourseof actionprior to completingthe
NEPAprocess.42 U.S.C. §4332C. CEQ regulationsimplementingNEPAanddie courtsmakeclear
thatthe discussionof alternativesis "the heart" of theNEPAprocess.40 C.F.R. § 1502.14.Environmental
analysismust "[r]igorously exploreandobjectivelyevaluateall reasonablealternatives."40 C.F.R.
§ 1502.14a.Objectiveevaluationis no longer possibleafteragencyofficials haveboundthemselvesto a
particularoutcomesuchassur&ceoccupationwithin thesesensitiveareasby failing to conduct
adequateanalysisbeforeforeclosingalternativesthatwould protectthe environmenti.e.,. no leasingor
NSOstipulations.
When landswith specialcharacteristics,suchas wilderness,are proposedfor leasing,the LBLA hasheld
that, "[t]o comply with NEPA, theDepartmentmusteither preparean EISprior to leasingor retain the
authorityto precludesurfacedisturbingactivitiesuntil an appropriateenvironmentalanalysisis
completed." SierraClub. 79 IBLA at246. Therefore,formalNEPA anaLysisis requiredunlessthe BLM
imposesnon-waivableNSC stipulations. 1-1HA believescrucialwinter rangesandmigrationroutesareas
specialas wildernessandthereforerequireNEPAanalysisbeforeleasing.

Here, the BLM hasnot analyzedalternativesto the full approvalof theleasingnominationsfor the parcels
thatcontainor arewithin ¼ mile of muIc deerwinter rangeandmigrationroutes,suchasNSOandno-
leasingalternatives.42 U.S.C.§ 43322Ciii. Federalagenciesmust, to the fullestextentpossible,
usetheNEPA processto idonti1 andassessthereasonablealternativesto proposedactionsthatwill
avoid or minimize adverseeffectsoftheseactionsupon thequality of the humanenvironment. 40 C.F.1t
§ 1500.2e."For all alternativeswhich were eliminatedfrom detailedstudy,"the agenciesmust "briefly
discussthe reasonsfor their havingbeeneliminated." 40 C.F.R. § 1502.14a.
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Further,BLM hasnot analyzedalternativesto the full approvalof the leasingnominationsfor theparceLs

thatcontainor are within ‘A mile of knownelk crucialwinter rangeand migrationroutesin theparcels

knownto holdcrucialwinter rangefor elk, suchas NSCandno-leasingalternatives.

wyomingOut4cr Council held thatthe challengedoil andgasleaseswerevoid becauseBLM did not

considerreasonablealternativesprior to leasing,including whetherspecific parcelsshouldbe leased,

appropriateleasestipulations,andNSO stipulations.TheBoardruledthatthe leasing"document’sfailure

to considerreasonablealternativesrelevantto a pre-leasingenvironmentalanalysisfatally impairs its

ability to serveasthe requisitepit-leasingNEPA documentfor theseparcels." 156 liLA at 359 rev ‘don

other groundsby ?!nnaco266 F.Supp.2d1323 D.Wyo., 2003holdingthatwhencombinedNEPA
documentsanalyzethe specific impactsof aprojectandprovidealternatives,theysatisiS’NEPA. The

reasonablealternativesrequirementappliesto thepreparationclan EA evenif an ETS is ultimately

unnecessary.See PowdetRiverBasin ResourneCouncil, 120 IBLA 47, 55 1991; Bob Marshall
Alliance v.Hoclel. 852 F2d 1223, 1228-299thCir. 1988,cert. denied,489US 1Q661989. Therefore,
the BLM must analyzereasonablealternativesunderNEPAprior to leasing.

Here, leasestipulationsmustbe designedto protectthe importantmuledeerandelk habitatsand
migrationroutesin Montana.Theagency,ata minimum,mustperforman alternativesanalysisto
determinewhetheror not leasingis appropriatefor theseparcelsgiventhe significantresourcesto be
affectedand/oranalyzewhetheror not NSO restrictionsareappropriate.In this case,Protestorbelieves
thatthe proposedleasesaleparcelscannotlawfully proceedunlessNSO stipulationsareaddedfor all
parcelswithin the8esensitiveareas. Thus,BLM’s failure to performan alternativesanalysisto determine
the appropriatenessof suchrestrictionsin advanceof leasingis arbitrary, capricious,andanabuseof
discretion.

II. FederalLandsPolicy andManagementAct "FLPMA"

A. The leasingdecisionviolated FLPMA’s requirement to prevent undueor unnecessary
degradation of mule deer crucial winter ranges,known elk winter ranges, mule deer and elk
migrationroutes, wild trout habitat characteristics in both Clark CanyonReservoir and the
BeaverheadRiver, and active sagegrouseleks and associatedhabitat

"In managingthe public landsthe[Secretaryof Interiorl shall,by regulationor otherwise,takeany action
necessaryto preventunnecessaryor unduedegradationofthe lands."43 U.S.C. § 1732b.In the context
of FLPMA, by usingtheimperative languagecshalll "Congressleaves] the Secretaryno discretion"in
howto administeriJe Act. NRDCv. Jamison,815 F.Supp.454, 468 D.D.C. 1992.

The SLM’s duty10 preventunnecessaryor unduedegradationUUD underFLPMA is mandatory,and
BLM must,at a minimum,demonstratecompliancewith theUUD standard. See,SierraClub v. Model,
848F.2d 1068 10th Cir. 1988theULID standardsprovidesthe "law to apply" and"imposesa definite
standardon theBLM.". In this caseinvolving proposedleasingof theprotestedparcels,the agencyis
requiredto demonstratecompliancewith theUUD standardby showingthatfuture impactsfrom
developmentwill bemitigatedandthus avoidundueor unnecessarydegradationof muledeerwinter
ranges,knownelk crucialwinter range,muledeerandelk migrationroutes,wild trout habitat
characteristicsin the BeaverheadRiver, andactivesagegrouseleksandassociatedhabitat. Seee.g.,
Kendall’sConcer4AreaResidents.129 LSLA 130. 138 "If unnecessaryor unduedegradationcannot
be preventedby mitigationmeasures,I3LM is requiredto denyapprovalof the plan."

BLM’s obligationpreventsUUD of themule deerandelk winter rangesandmigrationmutesarenot
"discretionary." "[T]lie courtfinds that in enactingFLPMA, Congress’sintentwasclear: Interior is

prevent,not oplyjippçss ry degradation.but also degradation that, whilenecessary.., isundutor
exce.sai.vi." Miteral Policy Centerv. Norton,292 F.Supp.2d 30, 43 D.D.C., 2003emphasissupplied.
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"FLPMA, by its plain terms,veststheSecretaryof theInteriorwith the authority-adJn4th&

jgtion-to disapproveof an otherwisepermissibte...operationbecausetheoperationthough

necessary...wouldunduly harm or degradethepublic land." Id. at40 emphasissupplied. In thecaseat

hand, BLM hasa statutoryobligationto demonstratethatleasingin or adjacentto muledeerandknown

elk crucialwinter ranges,mule deerandelk migrationmutes,wild trout habitatcharacteristicsin the

BeaverheadRiver, andactive sagegrouseletsand associatedhabitatwill not result in UUD.

Specifically,ELM mustdemonstratethatleasingwill not resultin future mineraldevelopmentthatcauses

UUID by irreparablydamagingthehabitatfunction of muledeerwinter rangesandmigrationmutesthat

could lead to populationdecLine.Further,theagencyis requiredto managethepublic’s resources

"without permanentimpairmentof theproductivityof the landandthe qualityof the environment..."43

U.S.C.§1702c. Seealso; M eral Policy Centerv. Non, 292F.Supp.2d at 49.

Existing analysishasuot satisfiedthe BLM’s obligation to comply with theIJIM standardand prevent
permanentimpairmentof the function of crucialwinter rangesandmigrationroutesof thesepublic lands.
Proceedingwith leasingwould be arbitrary,capricious,andan abuseof discretion.

m. The Mineral LeasingAct gives the BLM discretionoverwhetherto leasethe disputedparcels
ELM hasbroaddiscretionin leasingfederal Lands. The Mineral LeasingAct "MLA" providesthat
"[a]ll landssubjectto dispositionunderthis chapterwhich areknownor believedto containoil or gas
depositsmay be leasedby the Secretary."30 U.S.C.§ 226a. In 1931,the SupremeCourt foundthatthe
MLA "goesno furtherthanto empowerthe Secretaryto lease[landswith oil andgaspotential] which,
exercisinga reasonablediscretion,hemaythink wouldpromotethe publicwelthre." U.S.cx rd.

McLenrianv.Will, 283 U.S. 414,4191931.A later SupremeCourtdecisionstatedthatthe MLA
"left the Secretarydiscretionto refuseto issueany leaseatall on agiven tract." tJdall v.Tallman.85
S.Ct. 792,795 1965 reh. den. 85 S.Ct. 1325. Thus,the BLM has discretionaryauthorityto approveor
disapprovemineral leasingof public lands.

When a leasingapplicationis submittedandbeforethe actual leasesale,no right hasvestedfor the
applicantor potentialbiddersandBLM retainstheauthoritynot to lease. "The filing of anapplication
which hasbeenaccepteddoesnot give anyright to lease,or generatea legal interestwhichreducesor
restrictsthe discretionvestedin theSecretarywhetheror not to issueleasesfor the landsinvolved."
Duesingv.Udall. 350F.2d748, 750-51 D.C.Cir. 1965,cert. den. 383 U.S.9121966. SeealsoP.gh

MarshallAllignce v.Ho4i, 852 F.2d 1223, 1230 9th Cit. 1988 "{R]efusingto issue[certain
petroleum] leases... would constitutea legitimateexerciseof thediscretiongrantedto the Secretaryot’the
Interior"; McDonald v.Clark. 771 F.2d460, 463 10thCir. 1985 "While the [MLA] gives the
Secretarythe authorityto leasegovernmentlandsunderoil andgasleases,thispower is discretionary
ratherthan mandatory"; Burglinv.Morton. 527F.2d486,4889th Cir. 1975 "[T]he Secretaryhas
discretionto refuseto issueanyleaseat all on a giventract"; Pease ‘v. Udall. 332 F.2d62 C.A. Alaska
Secretaryof Interior hasdiscretionto refuseto makeanyoil andgas leasesof land; Cleosearch, Inc. v..
Andrus.508 1. Supp.839 D.C. Wyo. 1981 leasingof landunderMLA is left to discretionof the
Secretaryof Interior. Similarly, IBLA decisionsconsistentlyrecognizethatBLM has"plenaryauthority
overoil andgasleasing"andbroaddiscretionwith respectto decisionsto lease.See Penroc Oil Corp.. et
a!., 84 liLA 36,39, GFS O&G 8 1985,andcasescited therein.

Withdrawingthe protestedparcelsfrom the leasesaleuntil properpre-leasinganalysishasbeen
performedis a properexerciseof BLM’s discretionundertheM.LA. BLM hasno legal obligation to
leasethe disputedparcelsandis requiredto withdrawthem until the agencieshavecompliedwith
applicablelaw.

CONCLUSION
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For the reasonsstatedabove,the 118 protestedparcelsin Beaverhead,Broadwater,Carbon,Dawson,
Fergus,Garfield, jolden Valley, Meagher,Musselshell,Petroleum,R.ichland,Roosevelt,Rosebud,
Stiliwatercountiesare inappropriatefor mineral leasinganddevelopment.Existingpre-leasinganalysis
doesnot complywith NEPA, FLPMA or otherapplicablelaw. Substantialnew informationon mule deer
winter rangeandcrucialelk winter rangesandmigrationroutesin parcelsimpactedby oil andgas
developmentin neghboringstatesandthe parcelsincludedin theNovember27 leasesale,on trophytrout
habitatcharacterislics,angleruseandanglingeconomicvalue in the BeaverheadRiver andits tributaries,
andonthe location,condition anduseof activesagegrouseleks andassociatedhabitatin parcelsincluded
in the leasesalehasnot beenincorporatedinto ELM’s evaluationof the proposedleasesaleparcels.As a
result,BL.M’s currentRMPsreflect inadequatemanagementof fish andwildlife habitatandassociated
publichuntingand fishing useof thoseparcels.The newinformationcited in thisProtestappliesto the
parcelscited. The lack of useofnew informationandthe inadequacyofpresentlandandwater
managementseriouslyjeopardizestheannualcontributionexceeding$1 billion huntingandfishingmake
to Montana’seconomy.

Theleasingof parelscontainingor nearactivesagegrouseleks in all leasesaleparcelsshouldbe
deferreduntil the ibderalstatusof thesagegrouseis determined,until range-widepopulationsof sage
grousehave increasedto the degreethatthespeciesis no longer consideredsensitive,andthe potentialfor
federallisting is not in question. In addition,at anytime in thefuturewhen leasingmight occur,all areas
within a 1-mileradiusof an activesagegrouselek shouldcarry a no-surthce-occupancyNSO stipulation
withoutseasonalconsiderations,anda 4-mile radiusof an activesagegrouselek should carryaNSO
stipulationwith seasonalconsiderations,until additionalresearchbetterdefinespotentialimpacts.
Montanacitizenshaveraisedsubstantialconcernsaboutsurfaceimpactsto fish andwildlife resourcesand
huntingandfishingopportunities,andthe needfbr exclusionsof parcelsfrom leasingandNSO
restrictionsfor parcelsthat can accommodatedrilling but not surthceoccupancyof structures,equipment,
vehiclesor workers. The Protesterrespectfullyrequeststhatthe StateDirectorwithdrawthesedisputed
pai-celsfrom the November27, 2007,competitiveleasesale. In the eventthattheBLM proceedsto offer
theseparcels,all prospectivebiddersshouldbe informedofthe pendingprotest.

While the presentationin this currentprotestdocumentappearscritical of BLM, HHA’s intent is solely to
workstowardsconservationof importantfish andwildlife valuesandassociatedpublic huntingand
fishingrecreationwhile mineralsarebeingextractedfor the public good.In ourview, thereneedsto bea
new strategyto conservefish andwildlife habitatandassociatedhuntingandfishing recreationwhile
mineralsarebeingextractedfrom public landsandNationalForestSystemlands. The currentstrategy
employedby J3LM in Wyoming,ColoradoandUtahhas andis resultingin enormouslossesin fish and
wildlife resourcevaluesthathuntersandanglersbelieveareoften avoidablewith a newapproachto
public landsmanagement.I-Il-IA standsreadyto assistBLM in devisinga newpublic landsconservation
strategythatfits with a soundmineralextractionprogram,but weseethe currentfhstpaceof leasingas
preventingamorereasonedand lessdestructivemanagementapproach.

RespectfuLlysubmitted,

JoelWebster
Board
HeligateHuntersandAnglers
P0 Box 7792
Missoula,MT 59807
heilgatewildlifeyahoo.com
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