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[Raw dy] 
Thank you for the upportunity to testify before you today. I am Randy Johnson, the vice 
president of labor, immigration and employcc bcaefits, and 1 am accompanied by Ali ya 
Wong, the director Tor pcrlsiorl policy. We are here on behall US thc U.S. Chamber of 
Cornmercc, which represents more than lhrec millinrl businesses and organizations of 
every size, sector, and region. 

We appreciate the concern Sur grcatcr transparency in p l u ~  fees and rhc cffort to the 
address these cunccrt~ . The Chamber fully supports transprency of expenses and 
cncourAges further disclosure of plan fces. We remain, however, wary u f rcqtlircment s 
that do nol providc i~~efinit~gful disclosure while illcrcasi~lg the administrative burdens on 
cr~~ployers. 

Wc suhm itted written cornmenls on the pr40posed regular ton under ERISA scction 
408(h)(2) with thc EKlSA Industry Committee, thc College and ITniversity Professional 
Association for Human Resources. thc Natioi~al Association of Manui'aclurcr.~. the Profit 
Sharing I 40 1 k Council of .4merica, and the Society for Hurnw Resource Management. 
Our c o n ~ ~ n e ~ ~  ts represent the coIlccsns of plan sponsors. As we move Sorwarcl, there are 
certain principleb l l l a t  we believe should be paramount in this discussion. 

As more workers bccoine dependent on individual accourlt plans for retirement, it 
becorncs jncreasingl y important tu provide participants with informaliu11 Illat will allow 
them to make well-informed decisions. Just as importantly, employers must be aware ol  
fee3 associated with the plans they are bpoasoring in order to fulfill their fiduciary duties. 
Given the complicated ~iature of plan fee arrmpemenls, it is not n simple task to discern 
which infunnation and what format will pruvc [nost meaningful to either enlpluycr oc 
participants - it will take input and dialogue from many dil'fcrcrlt putties and experts. As 
such, our priruary recot~l~nendation today is that EBSA gather further irlforn~atiorl to 
rcspond to questions and cu~iucsns dlat remain. 

111 this regard, we appreciale dlis hearing and the opportunjly to suhn~i t  conments, but 
sincerely believc that the process would be i~mncasurabl y helped if the Agency would 
hold more informal roundtable-likc discussions with those tu bc goven~ed hy this 
regulation. Cur~une~~ts  and hearings art. uscful hut, certainly at least in rrky cx perience as 
sl>ecial assistant for regulatory affairs here at the Department i 11 the mid- 1980s. and in 
other ~c~llployment, there is much lo be gaitled, and much tu be lcanlcd by government 
regulators, by inl'or~nai give and take and discussion ahnut how things wvrk in the "1-eal 
world," and the practical probletns that those who are to bc regdated face when 
attempting ru comply with a new gutcrnment 171nndate. 



Let me emphasize here that, contrary tn what many may think, thcrc is no prohibit inn 
under the Ad~rlir~istrative Procedure Act (APA) on this kind nf sharing of information and 
oyir~io~ls in informal n~lemaki~lg, which EH TS A provides for under scction 5U5, as 
distinguished horn f o r ~ ~ ~ o l  adjudications and furniai rulcmakjng. Forums need not be 
public, r~or everyone involved be invited to every discussion. The agcrlcy has broad 
discretion to struclurc these meetings to gather input as it sees fit. 

Indeed the cuurts havc encouraged these types ol  i1lir111al discussions between the 
regulators and thnse to be regulated. Irl the seminal case of Sierrn Ciikb V. C C , S I I ~ ?  the 
court noted, reversirlg earlier erroneous case law. haL "cx pa~te" communications could 
be considered in tllany instances tu be bcrlcficial when an agency issues a proposed nlle: 

Oral face-to face  discussion^ are 11ot prohibited anywhere, anytirnl-, in thc 
Act. ..Under our bystcm of government, the very legit~rrlncy of general 

pulicyrnaki~g perfnrmed by unelected i~dministrators depends in no snlall pa11 
11pon the openness, acccssibil jty and amenability ul' Oiesc officials to the needs 
and ideas of tile public from which [heir ui timate authority derives, and upon 
whoin their commands r~lust fall. .  .Furthermore. the importance to effective 
regulalivrl of continuing contact w i h  a regulated industry, other affected groups 
and the public c a ~ ~ t ~ o t  bc underestimated. Informal cuntacts rnay enable the 
agency to wlli support for its program, rccluce future enforcement requircrr~cnts by 
helping those regula~ed to anticipate and shape their plans for the future, and spur 
the pruvision of information which thc agcncy needs.? 

Let me also quote briefly fi-nm a recent analysis cormnissinned by the Federal Encrgy 
Regulatory Cnmnlission on rules and practices on point from a11 article: 

Thus, the APiZ prohibils ex par-te commur~ications in or~ly two types of 
proceedings - for~~~sll atijudications and Lorma1 n~lernakings.. . .The APA docs not, 
huwcver, extend that ban lo infol-ma1 adjudications or i11Sonnal 
tulemakings.. . . Thcre is, however, no stat  lory prohihi tion on ex park 
comrn~~nicar ions that applies to itlfclrn~al rulemaking prucccdings.. .Tt would be no 
more appropria~c to ban agency decision-makcrs fro111 engaging in ex partc 
curllrnunications in informal rulcmakings than to ban rnerrlbcrs of Congress from 
engaging in of{-tllc-record ctlnversationb wit11 constituents who are interested in n 
legislative proposal pending bcfore ~ n n ~ r e s s . '  

The Ernploymcnt Standards Adminisiration recent1 y held many in-depth, informal 
s takcholder meetings in its development of its recently issued proposed Family Medical 
Leave Act regulations. While these ~rlcctir~gs nccurred priur to thc issuance of the 
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proposed regulation, this modcl is still useful consider following here. Wc rccorllnlend 
similar outreach and rrleetings with plan sponsurs, mutual fund compailies, third-party 
ad niinistsators, investment managcrncnt companies, and in- house service providers to 
name a few e.uanlples. We be1 ieve that these meetings will go a long way toward 
providing informat ion that is critical to irnpten~enting rules on plan fee disclosc~rcs that 
will be maaning1~11 rtr~d usefill. 

L4liyaI 
As you arc aware, the Chamber consistcrltly supported the completiorl uf h e  rcgulatory 
pl-acess to provide guidancc on plan fee disclosures. Whilc statutory changes may later 
be needcd to add  ess certain issues, the rcgulatory process provides a critical opportunity 
for comment and discussiun that callnot he matched in [he statutory process. Even with 
the regulatory guidance provided thus Lr,  hcrc are still lilally quesci~ns that remain. Our 
written cnmment s rnentiun scvcrai specific areas where we belicvc these infornlal 
meetings and routidtables would be useful. 

Our wrjttetl co~rlrnerlts suggest that the Deparlnlcrlt shun Id establish a de minimis 
anlcruut, expl-essed as a percentage of assets, for the reporting of investment-related fees 
and a materiality thrcshold for reporting plan services. The regulations as written cucrld 
lcad to sit~~ations that require the disclosiu-e of a large number ol' srrvicc provider< that 
receive compensation as the result of their relationship with a primary service provider. 
Iilfbrrnal meeting between servicc provider\ and plan sponsurs could be used to 
determine and clarify the appropriate level ol' disclosure. 

Our next recorrlrrlci~dation involves the manner of the disclosure between service 
providers and plan sponsors. In our written comments. we sLatcd that we do not believe 
that the provision of disclosures "from separate docu~nents from separate sources" will 
result in adcquate disclosure to all rcsponsible plan fiduciaries. Rather, we recommend 
that the service prvvidcr be required to collect an) rcquired disclosures and present thc~rl 
in a sin& document, to the extent thc service provider is able to get ~ h c  infomation. 111 

order to develop a Iemplatc for this disclosure we recun~~i~end that the Departmen1 
collaborate. with plan sponsors and service providers. Again, idonrlal face-to-face 
meetings would go a lung to providing informati wn and disco~ilne tlecessary tu advalcc 
this need. 

Finally, we rccornmend further discussions concerning the term "nlatcrial re1 ationships." 
The requirement to disclosc "marerial relationships" is ~~ndef ined  and the source uf 
significant cu~ifusion in the retkerncnt plan co ti~munity. Convening a rol~ndrahle of 
intcrested stakeholders tu vct concerns and possible solu tions would contribute 
significantly lo  findj~lg a workable solution. 

In addition, thcre may he other areas wbcre the Department and stakeholdet.~ could 
benefit from roundtables and discussions. For cxample: 

A discuss inn concerning thc vario~is relationships bet wcen plans m ~ d  mutual 1'111lds 
to determirlc what disclosures are necessary. 



A conversa~ioi~ comparing the required disclosures under the Form 5500 and 
-COtr(b)(2) and additional issucs that should be considered. 
A discussion co~~cerning the rrkakc up of the expense ratiq and wlicther it provides 
enough informat ion for a fiduciary to detenni~lc if al l  fees are reasonable? 

Thank you Iur thc opportunity to providc you with these commenls. I a111 happy to 
answer any questions t ha~  you rnay have. 


