UNI TED STATES DEPARTMENT OF EDUCATI ON
OFFI CE OF SPECI AL EDUCATI ON AND REHABI LI TATI VE SERVI CES

March 6, 1995

Honor abl e Pascal D. Forgione, Jr.
Superintendent of Public Instruction
State Departnent of Public Instruction
Townsend Bui | di ng #279

Federal and Lockernan Streets

Dover, Del aware 19901

Dear Superi ntendent Forgi one:

During the week of Decenber 5, 1994, the Ofice of Special
Education Prograns (OSEP), United States Departnent of Educati on,
conducted an on-site review of the Del aware Departnent of Public
Instruction's (DDPlI) inplenentation of Part B of the Individuals
with Disabilities Education Act (Part B) and the Education
Department General Adm nistrative Regul ations (EDGAR). The
purpose of the review was to determ ne whether DDPlI is neeting
its responsibility to ensure that its educational prograns for
children with disabilities are being adm nistered in a manner
consistent wwth the requirenents of Part B and its inplenenting
regul ations, and EDGAR. All regulatory citations that follow
refer to sections of Title 34 of the Code of Federal Regul ations.

It is OSEP's routine procedure to present its findings of
nonconpliance in a nonitoring report. However, because OSEP
found only a limted nunber of systemc problens in the

i npl enentation of Part B and EDGAR i n Del aware, OSEP instead is
notifying you of its findings in this Letter of Findings
(Letter), rather than in a report. Specific areas in which OSEP
previously identified system c deficiencies but noted no such
deficiencies during the current visit include: individualized
education program (I EP) content, content of the State nodel
parents' rights notice, tinely conplaint resolution, and approval
of |l ocal educational agency (LEA) applications.
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W woul d also like to recogni ze several statewide initiatives
undertaken by DDPI to inprove prograns for children with
disabilities, and increase opportunities for inclusion of al
children with disabilities in regular education prograns.

The first such project involves DDPI's efforts to include
students with disabilities in Delaware's Interi m Assessnent
Program (the Statew de Student Assessnent Progranm). DDPlI has

i ssued the docunent, Delaware Interi m Assessnent Program -
Quidelines for the Inclusion of Students with Disabilities and
Students with Limted English Proficiency to provide guidance to
| ocal school personnel i1n making decisions regarding
accommodati ons and exenptions for the InterimAssessnment
Program According to data provided by DDPlI, the percentages of
students with disabilities included in Statew de testing

i ncreased from 22 per cent in 1991 to 65 per cent in 1993.
During that tinme, the percent of those students included in the
testing program who received nodifications increased fromone per
cent to 58 per cent.

The I nteragency Coll aborative Team (I CT) was created to develop a
col | aborative agency approach to service delivery for children
with disabilities in the State whose needs cannot be addressed

t hrough the resources avail able in individual public agencies.
The I CT is conposed of departnent heads from DDPlI, the D vision
of Mental Retardation, the Division of Child Mental Health
Services, Division of Famly Services, and the Ofice of the
Budget, anong others. The ICT neets nonthly to review individual
applications nade under the Unique Alternatives program [ICT' s
revi ew i ncl udes assessnent data, case studies, nedical needs and
other relevant material. Subsequent to the review of this
information, | CT determ nes the unique conbi nation of services
and prograns that will best neet the needs of the individual
child. Wen an application is accepted and a programis

devel oped, the ICT then determ nes the neans by which the program
wi |l be funded (and individual agency responsibility is
assigned). ICT's efforts have resulted in a decrease in
residential placenents statew de, and nore children with unique
needs being served in their "hone district.”

DDPI has devel oped an extensive data collection system which
consists primarily of data gathered during the Septenber 30 Audit
phase of DDPI's Conprehensive Conpliance Mnitoring System
During the Septenber 30 Audit, DDPI staff collect data in
numerous areas in addition to verifying student enroll nent and
recei pt of services on State reported child count. These areas

i nclude content of |EPs, attendance at |IEP and Ml tidisciplinary



Page 3 - Honorabl e Pascal D. Forgione, Jr.

Team neeti ngs, docunentation of sone LRE provisions, and |evel of
participation in the State assessnment program The data are
aggregated and is utilized to determ ne placenent patterns both
statew de and across individual public agencies, to plan for
future personnel devel opnent needs, and to assess the

ef fectiveness of DDPI's nonitoring and technical assistance
efforts. DDPlI also conducts an ongoing inter-rater reliability
study, which includes an analysis of the data gathered by

i ndividual nonitors to determ ne | evels of consensus and any

di sagreenent in conpliance determ nations.

This information enables DDPlI to target specific areas for
inservice training for SEA staff.

In order to be eligible to receive Part B funds, DDPl is required
to meet the eligibility requirenments of Section 612 of Part B (20
U S.C 81412(6), which provides:

The State educational agency shall be responsible for
assuring that the requirenents of this part are carried
out and that all educational progranms for children with
disabilities wwthin the State, including all such
prograns adm ni stered by any other State or |ocal
agency, wll be under the general supervision of the
persons responsi ble for educational prograns for
children with disabilities in the State educati onal
agency and shall neet educational standards of the
State educational agency. [See also 8§300.600(a).]

In addition to DDPlI's general supervisory responsibility, DDPl is
required to carry out certain activities in order to ensure that
public agencies carry out their specific responsibilities related
to the Part B and EDGAR requirenents, including those at
88300. 340- 300. 350 (i ndividualized education program (IEP)),
88300. 550- 300. 556 (|l east restrictive environnent (LRE)),
88300. 500- 300. 515 (procedural safeguards), 88300.530-300.534
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(protection in evaluation procedures), 8300.121 (free appropriate
public education (FAPE)), 8300.128 (child find) and 88300. 560-
300.575 (confidentiality of information). These activities are
t o:
(1) include in its annual program plan, a copy of each State
statute, policy, and standard that ensures the specified
requi renents are nmet (See 88300.121-300. 154);

(2) require public agencies to establish and inpl enent
procedures that neet specific requirenments, including those
identified above (See 88300.220, 300.341, 300.501, 300.530
and 300. 550);

(3) nonitor to ensure that public agencies inplenent al
applicable requirenents, including those identified above
(See 8880.40, 300.402, 300.556, and 20 U.S.C. 81232d(b)(3));
and

(4) require that each application for Part B funds include
procedures to ensure that the public agency's procedures are
consistent wwth the requirenents of 88300.340-300. 350 (I EP)
88300. 550- 300. 553 (LRE), 8300.128 (child find), 88300.560-
300.574 (confidentiality of information), and 8300. 226
(parent involvenent) (See 8876.770, 76.400 and 300. 220-

300. 240).

Pre-site Preparation. OSEP staff began its review of docunents
related to DDPI's special education prograns in August 1994. The
review i ncluded but was not limted to DDPI's State Pl an,

regul ations, inter-agency agreenents and other materials that
must conply with the requirenents of Part B, such as the
conpl ai nt managenent, due process hearing, and state nonitoring
systens. OSEP al so reviewed DDPI's placenent data based on the

Decenber 1993 child count and projects in the State for children
with disabilities funded through OSEP discretionary grants.

| nvol venent of Parents and Advocates During the week of QOctober
10, 1994, OSEP held public neetings in MIford and WI m ngton.
Also during this week, OSEP staff nmet with nmenbers of the
Governor's Advisory Council and with representatives of the
Parent Information Center and the Disability R ghts Center.
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During the week of the on-site visit, OSEP conducted a parent
focus group neeting in one public agency OSEP visited in the
northern region of the State. The purpose of this neeting was to
hear parents' inpressions of special education services provided.
At DDPl's request, a staff nmenber fromthe M d-South Regiona
Resource Center (MSRRC) partici pated as an observer in the pre-
site neetings at the SEA and attended the two public neetings.

As a result of information gathered pre-site, MSRRC staff

devel oped a Techni cal Assistance Wrkplan which specified the

i nvol venent of the MSRRC in OSEP's nonitoring of DDPI. NMSRRC
staff returned to Delaware to assist in conpleting the State's
response to OSEP' s request for presite information, and spent the
|atter part of the week of the onsite visit observing interviews
at the SEA and attending the Exit Conference. OSEP understands
that MSRRC staff will participate in assisting DDPlI with

devel opnent and inplenentati on of Corrective Action Pl an
activities based on the findings contained in this Letter.

On-site Data Collection and Findings The OSEP team i ncl uded
Chuck Laster, Sheila Friedman, Doug Little, and Catheri ne Cooke
who visited five public agencies providing special education and
related services to children with disabilities: four schoo
districts and one regional vocational technical center for high
school students. The specific public agencies visited are
identified in Enclosure A. Data collected fromthese site visits
are used to support or clarify the OSEP findi ngs regarding
sufficiency and effectiveness in the inplenmentation of DDPlI's
systens. The OSEP Team Leader, Chuck Laster, conducted
interviews with DDPI staff responsible for adm nistering speci al
education prograns in the State and revi ewed conpliance docunents
in the SEA

OSEP investigated and did not find problens in DDPlI's fulfill nment
of its general supervisory responsibilities in the follow ng
areas: SEA review and approval of LEA applications, tinelines in
due process hearings, content of parents' rights notice,

conpl ai nt managenent, and individualized education prograns.
However, OSEP found that DDPI's systens for ensuring conpliance
have not been fully effective in neeting the follow ng
requirenents:

SEA MONITORING: 20 U.S.C. 81232d(b)(3)(A). See also 8§80.40.

[ DDPI is responsible for the adoption and use of proper nethods
to nmonitor public agencies responsible for carrying out special
educati on prograns. ]
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TRANSITION SERVICES: 88300.344(c)(1)(1), 300.346(b). [DDPI is
responsi ble for ensuring that if the purpose of an IEP neeting is
the consideration of transition services for a student, the
public agency shall invite the student, and a representative of
any other agency that is likely to be responsible for providing
or paying for transition services; and the | EP for each student,
begi nning no later than age 16 (at a younger age, if determ ned
appropriate), nust include a statenent of the needed transition
servi ces. |

LEAST RESTRICTIVE ENVIRONMENT: 88300.550, 300.553. [DDPI is
required to ensure that public agencies establish and i npl enment
procedures which neet the requirenents of 8§8300.550-300. 553
regardi ng the placenent of students with disabilities in the

| east restrictive environnent (LRE).]

FREE APPROPRIATE PUBLIC EDUCATION (FAPE): 8300.300 Extended
School Year Services (ESY). [DDPI is responsible for ensuring
that FAPE is available to all children with disabilities within
the State and nmust ensure that public agencies consider, on an
i ndi vidual basis, the need for and provide extended school year
services, if necessary to ensure that each child with a

di sability receives FAPE. ]

FREE APPROPRIATE PUBLIC EDUCATION: 88300.300; 300.8(d) Shortened
School Day. [DDPlI is responsible for ensuring that FAPE is
available to all children with disabilities within the State and
must ensure that each public agency provi des special education
and related services to a child with a disability in accordance
State standards, including the I ength of school day.]

FREE APPROPRIATE PUBLIC EDUCATION: 88300.300; 300.16; 300.350

Provision of Related Services. [DDPlI is responsible for ensuring
that FAPE is available to all children with disabilities within
the State, and nust ensure that each eligible child with a
disability receives the kind and anount of related services that
are required to assist the child to benefit from speci al
education consistent with the child' s I EP.]
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PROCEDURAL SAFEGUARDS: 8300.504 - Prior Notice. [DDPI is
responsi ble for ensuring that prior witten notice, which
includes a full explanation of procedural safeguards, is provided
to parents a reasonable tine before the public agency proposes or
refuses to initiate or change the identification, evaluation, or
educational placenent of the child, or the provision of FAPE to
the child.]

CHILD COUNT: 8300.752. [DDPl is responsible for inplenenting
procedures for the verification of enrollnment and receipt of
services for children with disabilities who are reported on the
Decenber 1 child count in order to ensure that information
regardi ng the nunber of children with disabilities represents an
accurate and unduplicated count.]

The basis for our conclusions with respect to these issues is
specified in Enclosure Bto this letter. That enclosure al so
describes the results that DDPI nust achi eve through the

i npl enmentation of corrective actions taken to address identified
deficiencies. However, wth the exception of sonme general
notification actions required, the specific steps, activities,
resources needed, nethods of verification and tinelines are not
specified. In the interest of devel oping a corrective action
pl an (CAP) specifically designed to address the issues in

Del aware, OSEP proposes that DDPl representatives discuss with
OSEP, either in a nmeeting or a tel ephone conference, the areas of
nonconpl i ance and the nost effective nmethods for bringing about
conpliance and i nproving prograns for children with disabilities
inthe State. W also will invite a representative(s) of

Del aware's Governor's Advisory Council to participate in that

di scussion to represent the interests of the Council and its
constituency. In this neeting, specific activities, tinelines
and resources will be identified and agreed upon. It is our hope
t hat placing an enphasis on the careful devel opnent of a CAP that
reflects your particular State's circunstances in relation to the
requi renents of the IDEA will result in a nore neaningful and
effective corrective action process.

DDPI ' s CAP nust be devel oped within 45 days of receipt of this
Letter. |If this 45 day period el apses without a CAP being
jointly devel oped, OSEP will| devel op the CAP and require that it
be i npl emrented by DDPI



Page 8 - Honorabl e Pascal D. Forgione, Jr.

The findings included in this Letter are final. The prelimnary
findings of OSEP's on-site conpliance team were discussed with
Dr. Martha Brooks and nenbers of her staff at an exit conference
hel d on Decenber 9, 1994, and during a conference call on
January 20, 1995, wth Dr. Brooks, and Dr. Vaughn Lauer, of
DDPl's staff. At both tinmes, DDPI was invited to provide any
additional information it wanted OSEP to consider during the
devel opment of findings for this Letter. W believe the
information presented in this Letter to be accurate and | ook
forward to working with DDPl in the devel opnent of its CAP

In the event DDPI, after consideration of the data in this
Letter, concludes that evidence of nonconpliance is significantly
i naccurate or that one or nore findings is insupportable, DDP
may request reconsideration of the finding. 1In such a case, DDP
must submt reasons for its reconsideration request and any
supporting docunentation within 15 days of receiving this Letter.
OSEP will review the request and, where it agrees that the facts
contained in the Letter are insufficient to support the finding,
issue a letter of response informng that State that the finding
has been appropriately revised or withdrawn. Requests for

reconsi deration of a finding will not delay CAP devel opnent and

i npl enmentation tinelines for findings not part of the

reconsi deration request.

| thank you for the assistance and cooperation provided during
our review. Throughout the course of the nonitoring process,
Dr. Brooks and her staff were responsive to OSEP' s requests for
i nformation, and provided access to necessary docunentation that
enabl ed OSEP staff to acquire an understandi ng of your various
systens to inplenent Part B and EDGAR.
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Menbers of OSEP' s staff are available to provide technical

assi stance during any phase of the devel opnent and i npl enentation
of your corrective actions. Please |let me knowif we can be of
assi stance. Thank you for your continued efforts toward the goal
of inproving education prograns for children and youth with
disabilities in Del aware.

Si ncerely,

Thomas Hehir

Director

O fice of Special Education
Pr ogr ans

Encl osur es

ccC: Dr. Martha Brooks



ENCLOSURE A
Public Agency Key Reference

OSEP visited ten public agencies as part of its review of DDPl's
i npl enentation of Part B. \Were appropriate, OSEP has incl uded
inthis Letter data collected fromthose agencies to support or
clarify the OSEP findings regarding the sufficiency and

ef fectiveness of DDPlI's systens for ensuring conpliance with the
requi renents of Part B. The agency in which the supporting or
clarifying data were collected is indicated by a designation such
as "public agency A." The agencies that OSEP visited and the
designation used to identify those agencies in this Letter are
set forth bel ow

Publ i ¢ agency
Publ i ¢ agency
Publ i ¢ agency
Publ i ¢ agency
Publ i ¢ agency

Caesar Rodney School District
Sussex Voc-Tech

Red O ay School District
Brandyw ne School District
Cape Henl open School District

moom>



ENCLOSURE B

FI NDI NGS AND EXPECTED RESULTS/ ACTI ON REQUI RED

OSEP FI NDI NG

EXPECTED RESULTS/ ACTI ON
REQUI RED

SEA Monitoring (8880.40, 300.402, 300.556, and 20 U.S.C. 81232d(b)(3)) OSEP reviewed DDPlI's nonitoring
procedures contained in the docunent, Revised Conprehensive Mnitoring System Manual, and all other ancillary
noni toring procedures and materials, and finds that the procedures that were in effect at the tine of OSEP s
visit did not include a nmethod to deternine conpliance regarding the followi ng requirenents

§8300. 300 - FAPE: ESY

300. 343(b) - IEP neetings

300. 344(c) Transition participants in | EP Meetings
300.550(b) - LRE: Renpva

300.553 - LRE - Nonacadeni cs

300.565 - List of types and | ocation of information

In addition, OSEP's review indicated that DDPI does not have a conplete nmethod for nonitoring conpliance with
the follow ng requirenents

8300. 346(b) I EP content - Transition services - DDPlI's Septenber 30 |ndividual Case Review Checklist for 1994

requires nmonitors to review | EPs to determ ne "For High school, evidence of transition planning,” however
there is no information or requirenent that the nonitor review for specific content of transition plans
required by this regulation. The State IEP form which is required for use across all public agencies

contains an el enent which requires that the IEP teamcheck if a transition plan is either "N A" or "Attached."

8300. 347 - Agency responsibilities for transition - DDPl's Septenber 30 Individual Case Review Checklist for
1994 requires nonitors to review |EPs to determ ne "For Hi gh school, evidence of transition planning,"
however, there is no information or requirenent that the nonitor review for the specific requirements of this
regul ati on.

DDPI will revise its

noni toring procedures and
data col lection instrunents
to ensure that it has an

ef fective method to nonitor
for each Federal requirenent
related to Part B specified
in this Letter




Transition Services (88300.344(c)(1), 300.346(b)). - OSEP finds that DDPI did not ensure, in all cases, that
public agencies inplenmented policies and procedures which fully inplenmented the requirenents of Part B

relative to transition.

OSEP's finds that DDPl's procedures for nonitoring public agencies contain no nethod to nonitor for the
requirenments of 8300.344(c) (Transition participants in | EP Meetings), and an inconplete method to nonitor the
requirenments of 8300.346(b) - (IEP content - Transition services) and 8300.347 - (Agency responsibilities for
transition)

OSEP visited secondary education prograns in three public agencies (A B and D).
included two high schools, one vocational technical high school and one separate school
records of 17 students fromthese progranms, all of whomwere 16 years of age or older. OSEP also interviewed
the students' teachers who participated in the |EP neetings, related service providers, the building
principals and other adm nistrators responsible for the provision of special education services in these three
publ i c agenci es

The secondary prograns
OSEP revi ewed the

8300.344(c)(1) (i) - Participants in meetings - Student. DDPlI has not in all cases ensured that public
agencies invite students to participate in |EP team neetings for transition services planning. 1In nine of the
17 files reviewed by OSEP from public agencies A and D, the student was not present at the neeting, nor was
there any indication in the files of the steps the public agency had taken to ensure that the preferences and
interest of the student were considered in the devel opnent of the statement of needed transition services

8300.346(b) - Content of individualized education program. DDPlI has not in all cases ensured public agencies
devel op I EPs for each student, beginning no |ater than age 16 (and at a younger age, if determ ned
appropriate) which include a statenent of the needed transition services as defined in 8300.18, including, if
appropriate, a statenment of each public agency's and each participating agency's responsibilities or |inkages
or both, before the student |eaves the school setting. If the |EP team deternines that services are not
needed in one or nore of the areas specified in 8300.18(b)(2)(i) through (b)(2)(iii), the IEP nust include a
statenent to that effect and the basis upon which the determ nation was nade.

The 1 EPs of students age 16 years or older from public agencies A, B and D did not include the transition
conponents required by 8300.18 (instruction, conmunity experience, the devel opnent of enployment and ot her
post-school adult living objectives and if appropriate, acquisition of daily living skills and functiona
vocati onal eval uation)

DDPI nust ensure that if a
purpose of the nmeeting is
the consideration of
transition services for a
student, the public agency
shall invite the student,
and that the IEP for each
student, beginning no later
than age 16 (and at a
younger age, if detern ned
appropriate) must include a
statement of the needed
transition services as
defined in 8300.18
including, if appropriate
statenment of each public
agency's and each
participating agency's
responsibilities or

li nkages, or both, before
the student |eaves the
school setting.

a




FAPE: Extended School Year Services (ESY) 8300.300. DDPI
agenci es nake ESY avail able for consideration as a conponent of FAPE, if necessary, to nmeet the uni que needs
of an individual child with a disability. In Delaware, an extended school year is nmandated for Level 5
students and autistic students. In every public agency, OSEP was inforned that ESY is nmade available to these
students.

did not in all cases ensure that all public

OSEP finds that DDPI's procedures for nonitoring public agencies contain no method to nonitor for conpliance
with the requirenments of 8300.300 - FAPE: ESY.

Three administrators in public agency A inforned OSEP that in addition to the Level 5 and autistic students,
summer school is nmade available to special education students in the elenmentary schools, but their
participation is determ ned by parent choice, not by the |EP. The IEPs are nade available to the staff at the
summer school, but the programis not based on the I EP. Summer school is not nade available to students in

hi gh school .

A building level adm nistrator in public agency B informed OSEP that there is no ESY available to students
attending that facility. The adm nistrator added that there is no funding structure for this; that if the
State woul d provide funds, that ESY could be avail able.

In public agency C the Director inforned OSEP that the summer school programfor their Level 5 students is an
enrichment and respite program and is not based on the IEP. ESY is not considered for any other
classification or category of student.

An admi ni strator and a special education teacher in public agency D and an adninistrator and a speci al
education teacher in public agency E also stated that the only students in these agencies who are considered
for ESY are the Level 5 and autistic students. No other students in these public agencies receive ESY
services.

DDPI nust ensure that all
publ i c agenci es make ESY
avai l abl e for consideration
as a conponent of FAPE, if
necessary, to neet the

uni que needs of an
individual child with a
disability.

FAPE: Shortened School Day 8§8300.300; 300.8(b). DDPI did not fully nmeet its responsibility under 8300.300
and 8300.8(b) to ensure that all children with disabilities are provided FAPE that neets the standards of the
SEA. DDPI attendance standards require a six hour day. Data collected by OSEP indicated that two public
agenci es were inconsistently applying this standard for certain students because of difficulties in arraigning
transportation.

A special education adninistrator in public agency A and two adninistrators in public agency C reported that
sone students (approximately ten in public agency A and seven in public agency C) had their school day
shortened by an hour and a half each day because of transportation schedul es.

DDPI nust ensure that all
children with disabilities
are provided FAPE that neets
the standards of the SEA
(DDPI's attendance standards
require a six hour day.)




FAPE: Delay in provision of related services - 88300.300, 300.350. DDPI did not fully nmeet its
responsibility to ensure that all public agencies provide a program consistent with each child's IEP as a
conponent of FAPE. As set forth at 8300.300, each State nust ensure that FAPE is available to all children
with disabilities including all related services, as set forth at 8§300.16. OSEP finds, however, that DDPlI has
not ensured the availability of FAPE, including needed related services to all children with disabilities due
to a lack of qualified personnel as specified bel ow

Del ays in providing related services were reported by adnministrators responsible for the special education
prograns in public agencies A, C, and E. An administrator in public agency A informed OSEP that students in
three schools were not receiving OT services and there was a reduction of services fromthe anpunts specified
on their IEPs to students in a special education facility, due to lack of OT personnel. Special education
admi nistrators in public agencies C and E reported that delivery of related services is delayed at the

begi nni ng of the school year in order to allow the related service providers tine to evaluate students

Provi sion of speech and psychol ogical services is delayed in public agency C for the first six weeks of
school, and speech services are delayed in public agency E for the first 30 days of school

DDPI nust ensure that al
public agencies provide a
program consi stent with each
child s IEP. (As set forth
at 8300. 300, each State nust
ensure that FAPE is
available to all children
with disabilities including
all related services, as set
forth at 8300. 16

Procedural Safeguards: Prior Notice 88300.504(a), 300.505(a). DDPI did not ensure that prior witten notice
whi ch includes a full explanation of procedural safeguards, was provided to the parents at each of the
required tines in public agencies A, B, C, and E, as indicated by the follow ng

An administrator in public agency A informed OSEP that a parents rights notice which includes a ful

expl anation of procedural safeguards is sent to parents every fall, along with other school -rel ated
informati on. The public agency doesn't provide a copy of the procedural safeguards to parents at any other
time, unless the parent requests it. OSEP also noted that in one of the student records in public agency A,
change in placenent was instituted wthout docunentation of prior notice

OSEP found, in its review of students' records in public agency B, that notification of placement decisions
made outside of | EP neetings, and notification of three-year reevaluations, were transnitted to parents via
letter, without including the prior notice requirenments at 8300.505(a)

An admi ni strator of special education from public agency C informed OSEP that prior witten notice is not
provided to parents in all required instances. This information was confirnmed by special education teacher
and a buil ding admi nistrator

An admi ni strator of special education and a special education teacher in public agency E i nforned OSEP that
all of the required content of prior notice is not always included in the information required to be provided
to parents. The administrator stated that one conponent that needs to be added to the notice used by that
public agency is an expl anation of why the public agency proposes (or refuses) to take an action

DDPI will ensure that prior
written notice, which
includes a full explanation
of procedural safeguards, is
provided to parents at each
of the tinmes required by
§300. 504




Least Restrictive Environment (LRE):
Background:

In order to neet the requirenent of 8300.550, a public agency nust--prior to making any decision to renpve the
child fromthe regul ar education environnent--determ ne whether the child' s education can be achi eved
satisfactorily in the regular education environment with the provision of supplenmentary aids and services

The sel ection of the appropriate supplenmentary aids and services nust be determined by the IEP conmmittee
during the annual devel opment of the IEP, nust be a conponent of the specially designed instruction to neet
the child's unique educational needs and nust be described in the IEP. Supplenmentary aids and services may

§8§300.550; 300.553

include, but are not limted to, curricular adaptations and nodifications such as taped textbooks and paralle
instruction, nodifications to the educational environment, such as preferential seating and the use of study
carrels, and/or nodifications to the service delivery system such as the use of an additional instructor or

peer tutors.

As part of the presite activities conducted prior to the onsite nonitoring of DDPI
data for the public agencies to be visited. OSEP was provided placenment data based on the information
provided to DDPI by public agencies in subnmitting Del aware's Federal Decenber 1, 1993 child count. As part of
its review of this data, OSEP noted several instances of small nunbers of students placed in the "regul ar
setting" category (renpved fromregular class |ess than 20 per cent of the school day). Specifically, of the
455 speci al education students 6-21 in public agency A, 12 received their education in regular education
environments. In public agency C, of the total special education population of 1,321 students ages 6-21

seven were being educated in regular education, and in public agency E, five of 397 special education students
6-21 were receiving services in regular education environnments. These figures do not include students who are
only receiving speech services

OSEP request ed pl acenent

Adnmi ni strators and speci al education teachers in public agencies A, C and E indicated that renoval of children
with disabilities fromthe regular educati on environnment did not occur only when the children's education
cannot be achi eved satisfactorily in regular classes with the use of supplenentary aids and services
Administrators responsible for admnistration of special education in each of these public agencies indicated
that the current State funding formula is a significant barrier to regular education placenent in that it
creates disincentives for those placenments and services. DDPl adninistrators confirnmed that the funding
formula creates such a barrier. Under the current State funding system students cannot receive specia
education in a regular education setting (with supplenentary aids and services) froma regul ar education
teacher with consultation froma special education teacher and be counted as a special education student for
purposes of State special education funding. In order for a student to be counted under special education
the services nust be delivered directly by a special education teacher

FINDINGS:
OSEP finds that DDPI's procedures for nonitoring public agencies contain no nmethod to nonitor for conpliance
with the requirenments of 8§8300.550(b) and 300.553

OSEP finds that DDPI did not fully nmeet its responsibility to ensure that public agencies establish and

i mpl ement procedures which nmeet the requirenents regarding the placenment of students in the |least restrictive
environment. Specifically, DDPI did not fully ensure that: 1) to the nmaxi mum extent appropriate, public
agenci es educate children with disabilities, including children in public or private institutions or other
care facilities, with children who are nondi sabl ed (8300.550(b)(1)); 2) public agencies renpve a child with a
disability fromthe regul ar education environnent only if the child' s education cannot be achieved
satisfactorily in regular classes with the use of supplenmentary aids and services (8300.550(b)(2)), and 3)
that public agencies ensure that each child with a disability participates with children who do not have
disabilities in nonacadenic and extracurricular services and activities to the maxi num extent appropriate to
the needs of that child (8300.553)

DDPI nust ensure that: 1) to
t he maxi num ext ent
appropriate, public agencies
educate children with
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needs of that child




When asked if regular education with supplenentary aids and services is the first consideration for placenent,
an administrator from public agency C stated "No, not in too many places that | know of. The funding formula
di scourages this placenent." Another administrator from public agency C explained that the current funding
formul a "keeps the kids from mainstream ng opportunities... the district takes the 20 percent, plus the
principals take additional units to hire other personnel (art teachers, etc.).® They justify this by saying
that those teachers serve regular and special education students....The special education teachers have such
a large casel oad that they don't provide adequate services. There is no incentive to serve special education
students in regular education settings." A building level administrator fromthis public agency stated that
sonme students are in regular education classes, but the decision to integrate the students fromthe separate
facility into regular education environments was not an individual determ nation nade through the |IEP process,
but rather a group decision. A special education teacher, clarifying this practice, stated that the anpunt of
regul ar educati on and specific subject areas are not discussed at |EP neetings, but are determ ned afterwards
based on administrative convenience, i.e., classes with space, teachers willing to accept kids, scheduling,
etc. In addition, the teacher stated that there is no discussion of needed supplenmentary aids and services to
support placenment in the regular education environment. The teacher further infornmed OSEP that until the
previous week, all of the students served by this teacher were integrated into a regular class for acadenics;
however, these students were all returned to full time special education. The teacher stated "it was not
functioning well and had to be changed. There was no | EP neeting conducted for the change in placenent."
When OSEP asked anot her special education teacher whether students had access to any regul ar academ c cl asses,
the teacher stated that there was a problemwi th scheduling into regular education classes, and that the | ack
of access had nothing to do with the disability.

When asked about regular class placement for students with disabilities, an adninistrator of special education
prograns in public agency E informed OSEP that the State funding formula inhibited this agency's ability to
provide services in regular education environments with appropriate aids and services. The adninistrator
stated, "we can't count themif they are only consultative. |f consultative could count, we would nove nore
quickly to provide services under this nodel." A building | evel adnministrator stated, "there is only one type
of service available at certain grade |evels, for exanple, at the kindergarten level, only self-contained."
When asked if sonme of these students could be served in a |lesser restrictive setting, the adm nistrator
stated, "yes, the kindergarten students." When interviewed about the use of nodifications, including

suppl ementary aids and services in the regular education classroom a special education teacher in this public
agency informed OSEP staff that nodifications are not nmade in regular education, they are made only in special
education pull out prograns.

Public agency A adninisters a "multi-district" day programin a separate facility primarily for students
categorized as "Trainably Mentally Handi capped" or "Severely Mentally Handi capped" who reside within the
county. (This is one of two county prograns in the State.) Students fromthe six school districts within the
county can be placed in this facility and are bussed there fromtheir honme school districts. At the tinme of
OSEP' s visit, the school's popul ati on was conprised of 150 students ages three through 21 who attended

el enentary, internediate and secondary classes in the building. The program also included one satellite class
in a public high school in the county. Excepting the several students at the high school class who
participate in vocational training in the comunity, there is no integration of the students attending this
separate facility with students who are nondi sabled. An adninistrator and a teacher of students with
disabilities fromthis public agency confirmed that there is no consideration of the maxi num extent to which
students at the separate school can participate in regular education classes or extracurricular and

nonacademni c services with nondi sabl ed students. One administrator at public agency A stated, "if Del aware

[ SEA] woul d say, why don't you start integrating these children, we will see that you do not |ose [funding
for] services, we would do it. It is nore expensive to serve kids in their home school on a regular canpus

' Under Delaware's current funding fornula, public agencies may request that up to 20 per cent of the special
speci al prograns units) nmay be applied towards non-special education activities (art, music, physical education,

education units (non-

etc.).

These requests,

wai vers, are made to the State Board annually. The waiver request nust include the nunber and/or percentage of units and how they will

used.

or
be




than to cluster them" This adm nistrator also explained that placenent in the satellite class at the high
school is based on the students' ability to "function in the world of work."

Child Count (8300.752) DDPI does not inplenment procedures for the verification of enrollnent and receipt of
services for children with disabilities who are reported on the Decenber 1 child count in order to ensure that
informati on regardi ng the nunber of children with disabilities represents an accurate and unduplicated count.

Al t hough DDPI conducts extensive activities to verify enrollment and receipt of services for children with
disabilities who are reported on the State's Septenber 30 child count (the Septenber 30 Audit process) DDP
officials inforned OSEP that no subsequent procedures are inplemented to verify enrollnment and receipt of
servi ces and ensure an accurate and unduplicated count for students reported on the Federal Decenber 1 child
count.

DDPI must inpl ement
procedures for the
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who are reported on the
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REQUI RED CORRECTI VE ACTI ON

GENERAL CORRECTIVE ACTIONS THAT DDPI MUST IMPLEMENT TO NOTIFY PUBLIC AGENCIES OF THEIR
RESPONSIBILITIES AND ENSURE IMMEDIATE CORRECTION OF DEFICIENT PRACTICES

1. DDPlI nust issue a menprandumto all agencies advising themof OSEP' s findings of deficiency. The
menor andum nust direct agencies to review their respective policies and procedures in regard to each
of the deficiencies identified by OSEP in order to determne if they have proceeded in a nmanner
simlar to the public agencies for which OSEP found deficiencies. Should the agencies deternine that
their current practice is inconsistent with the requirenent identified in DDPI's nenp, they nust

di scontinue the current practice and inplenent the correct procedure. This nenorandum nust be
submitted to OSEP within thirty days of the issuance of this Letter. Wthin 15 days of OSEP' s
approval of the nmenmorandum it nust be issued to all agencies throughout the State.

2. DDPlI nust issue a nmenp to those agencies in which OSEP found deficient practices, as identified in
this Letter, requiring those public agencies to i mediately discontinue the deficient practice(s) and
submit docunentation to DDPlI that the changes necessary to conply with Part B requirenments have been
impl enented. DDPlI nust send to OSEP verification that all corrective actions have been conpleted by
these public agencies. This menp nust be subnmitted to OSEP within thirty days of the issuance of this
Letter. Wthin 15 days of OSEP' s approval of the nmempbrandum it nust be issued to those agencies in
whi ch OSEP found deficient practices.



