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Mr. MCCONNELL. Mr. President, [
ask unanimous consent that the spon-
sors' statement of legislative intent be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JOINT STATEMENT OF LEGISLATIVE INTENT 8Y
THE SPONSORS OF S. 2323, THE WORKER ECO-
NOMIC OPPORTUNITY ACT

1. INTRODUCTION AND PURPOSE

The purpose of S. 2323, the Worker Eco-
nomic Opportunity Act, is to allow employ-
ees who are eligible for overtime pay to con-
tinue to share in workplace benefits that in-
volve their employer’s stock or similar eq-
uity-based benefits. More working Ameri-
cans are receiving stock options or opportu-
nities to purchase stock than ever before.
The Worker Economic Opportunity Act up-
dates the Fair Labor Standards Act to en-
sure that rank-and-file employees and man-

agement can share in their employer’s eco-
nomic well being in the same manner.
Employers have provided stock and equity-

based benefits to upper level management
for decades, However, it is only recently that
employers have begun to offer these pro-
grams in a broad-based manner to non-ex-
empt employees. Historically, most employ-
ees had little contact with employer-pro-
vided equity devices outside of a 401(k) plan.
But today, many employers, from a broad
cross-section of industry, have begun offer-
ing their employees opportunities to pur-
chase employer stock at a modest discount,
or have provided stock options to rank and
file employees; and they have even provided
outright grants of stock under certain cir-
cumstances.

The Federal Reserve Board of Governors
recently estimated that 17 percent of large
firms have introduced a stock options pro-
gram and 37 percent have broadened eligi-
bility for their stock option programs in the
last two years.! The Employment Policy
Foundation estimates between 9.4 million
and 258 million workers receive benefits
through some type of equity participation
program.? The trend is growing, and given
the current state of the economy, it is likely
to continue. .

The tremendous success of our economy
over the last several years has been largely
attributed to the high technology sector.
One of the things that our technology com-
panies have succeeded at is creating an at-
mosphere in which all employees share the
same goal: the success of the company. By
vesting all employees in the success of the
business, stock options and other equity de-
vices have become an important tool to cre-
ate businesses with unparalleled produc-
tivity. The Worker Economic Opportunity
Act will encourage more employers to pro-
vide opportunities for equity participation to
their employees, further expanding the bene-
fits that inure from equity participation.

1I. BACKGROUND AND NEED FOR LEGISLATION
A. Background on stock options and related de-

vices

Employers use a variety of equity devices
to share the benefits of equity ownership

Footnotes at end of article.
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with their employees. As the employer's
stock appreciates, these devices provide a
tool to attract and retain employees, an in-
creasingly difficult task during a time of
record economic growth and low unemploy-
ment in the United States. These programs
also foster a broader sense of commitment to
a common goal—the maintenance and im-
provement of the company's performance—
among all employees nationally and even
internationally, and thus provide an align-
ment between the interests of employees
with the interests of the company and its
shareholders. They can also reinforce the
evolving employer-employee relationship,
with employees viewed as stakeholders.

Employer stock option and stock programs
come in all different types and formats. The
Worker Economic Opportunity Act focuses
on the most common types: stock option,
stock appreciation right, and employee
stock purchase programs.

Stock Option Programs.—Stock options
provide the right to purchase the employer’s
securities for a fixed period of time. Stock
option programs vary greatly by employer.
However, two main types exist: nonqualified
and qualified option programs.? Most pro-
grams are nonqualified stock option pro-
grams, meaning that the structure of the
program does not protect the employee from
being taxed at the time of exercise. However,
the mechanics of stock option programs are
very similar regardless of whether they are
nonqualified or qualified. Some of these
characteristics are described below.

Grants. An employer grants to employees a
certain number of options to purchase shares
of the employer's stock. The exercise price
may be around the fair market value of the
stock at the time of the grant, or it may be
discounted below fair market value to pro-
vide the employee an incentive to partici-
pate in the option program.

Vesting. Most stock option programs have
some sort of requirement to wait some pe-
riod after the grant to benefit from the op-
tions, often called a vesting period. After the
period, employees typically may exercise
their options by exchanging the options for
stock at the exercise price at any time be-
fore the option expires, which is typically up
to ten years. In some cases, options may vest
on a schedule, for example, with a third of
the options vesting each year over a three-
year period. In addition to vesting on a date
certain, some options may vest if the com-
pany hits a certain goal, such as reaching a
certain stock price for a certain number of
days. Some programs also provide for accel-
erated or automatic vesting in certain cir-
cumstances such as when an employce re-
tires or dies before the vesting period has
run, where there is change in corporate con-
trol or when an employee's employment is
terminated.

Exercise. Under both qualified and non-
qualified stock option programs, an em-
ployee can exchange the options, along with
sufficient cash to pay the exercise price of
the options, for shares of stock. Because
many rank-and-file employees cannot afford
to pay the cost of buying the stock at the op-
tion price in cash, many employers have
given their employees the opportunity for
“‘cashless” exercise, elther for cash or for
stock, under nonqualified option plans. In a
cashless exercise for cash, an employee gives
options to a broker or program adminis-
trator, this party momentarily ‘“‘lends" the
employee the money to purchase the req-
uisite number of shares at the grant price,
and then immediately sells the shares. The
employee receives the difference between the
market price and the exercise price of the
stock (the profit), less transaction fees. Ina
cashless exercise for stock. enough shares
are sold to cover the cost of buying the
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shares the employee will retain. In either
case, the employee is spared from having to
provide the initial cash to purchase the
stock at the option price.

An employee’s options usually expire at
the end of the option period. An employee
may forfeit the right to exercise the options,
in whole or in part, under certain cir-
cumstances, including upon separation from
the employer. However, some programs allow
the employee to exercise the aptions (some-
times for a limited period of time) after they
leave employment with the employer.

Stock Appreciation Rights.—Stock apprecia-
tion rights (SARs) operate similarly to stock
options. They are the rights to receive the
cash value of the appreclation on an under-
lying stock or equity based security. The
stock may be publicly traded, privately held,
or may be based on valued, but unregistered,
stock or stock equivalent. The rights are
issued at a fixed price for a fixed period of
time and can be issued at a discount, carry
a vesting period, and are exercisable over a
period of time. SARs are often used when an
employer cannot issug stock because the
stock is listed on a foreign exchange, or reg-
ulatory or [inancial barriers make stock
grants impracticable.

Employee Stock Purchase Plans—Employee
stock purchase plans (ESFPPs) glve employ-
ees the opportunity to purchase employor
stock, usually at up to a 1§ percent discount,
by either regularly or periodically paying
the employer directly or by having after-tax
money withdrawn as a payroll deduction.
Like option programs, ESPPs can be quall-
fied or nonqualified.

Section 1?23 of the Internal Revenue Code*
sets forth the factors for a qualified ESPP.
The ability to participate must be offered to
all employees, and employees must volun-
tarily choose whether to participate in the
program. The employer can offer its stock to
employees at up to a 15 percent discount off
of the fair market value of the stock, deter-
mined at the time the option to purchase
stock is granted or at the time the stock is
actually purchased. The employee is re-
quired to hold the stock for one or two years
after the option is granted to receive capital
gains treatment. If the employee sells the
stock before the requisite period, any gain
made on the sale is treated as ordinary in-

come.

Nonqualified ESPPs are usually similar to
qualified ESPPs, but they lack one or more
qualifying features. For example, the plan
may apply only to one segment of employ-
ees, or may provide for a greater discount.

B. The Fair Labor Standards Act and stock op-
tions

The Fair Labor Standards Act of 19385
(FLSA) establishes workplace protections in-
cluding a minimum hourly wage and over-
time compensation for covered employees,
record keeping requirements and protections
against child labor, among other provisions.
A cornerstone of the FLSA is the require-
ment that an employer pay its nonexempt
employees overtime for all hours worked
over 40 in a week at one and one-half times
the employee’s regular rate of pay® The
term ‘‘regular rate’’ is broadly defined in the
statute to mean ‘‘all remuneration for em-
ployment paid to, or on behalf of, the em-
ployee.” 7

Section 207(e) of the statute excludes cer-
tain payments from an employee’s regular
rate of pay to encourage employers to pro-
vide them, without undermining employees’
fundamental right to overtime pay. Excluded
payments include holiday bonuses or gifts.?
discretionary bonuses.? bona fide profit shar-
ing plans,’® bona fide thrift or savings
plans,! and bona fide old-age, retirement,
life, accident or health or similar benefits
plans.}? By excluding these payments from
the definition of ‘‘regular rate,’’ ' Congress
recognized that certain kinds of benefits pro-
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vided to employees are not within the gen-
erally accepted meaning of compensation for
work performed.

Thus, by excluding these payments from
the regular rate in section 207(e) of the
FLSA, Congress encouraged employers to
provide these payments and benefits to em-
ployees. The encouragement has worked
well—employees now expect to receive from
their employer at least some of these bene-
fits (i.e., healthcare), which today, on aver-
age, comprise almost 30 percent of employ-
ees’ gross compensation./l14/ For similar rea-
sons, Congress decided that the value and in-
come from stock option, SAR and ESPP pro-
grams should also be excluded from the reg-
ular rate, because they allow employees to
share in the future success of their compa-
nies.

C. The Department of Labor's opinion letter on
stock options

The impetus behind the Worker Economic
Opportunity Act is the broad dissemination
of a February 1999 advisory opinion letter!s
regarding stock options issued by the De-
partment of Labor’'s Wage and Hour Division,
the agency charged with the administration
of the FLSA. The letter involved an employ-
er's stock option program wherein its em-
ployees would be notified of the program
three months before the options were grant-
ed, and some rank-and-file employees em-
ployed by the company on the grant date
would receive options. The options would
have a two-year vesting period, with acceler-
ated vesting if certain events occurred. The
employer would also automatically exercise
any unexercised options on behalf of the em-
ployees the day before the program ended.1®

e opinion letter indicated that the stock
option program did not meet any of the ex-
isting exemptions to the regular rate under
the FLSA, although it did not explain the
reasons in any detail. Later, the Administra-
tion’s testimony before the House Workforce
Protections Subcommittee explained that
the stock option program did not meet the
gift, discretionary bonus, or profit sharing
exceptions to the regular rate because,
among other reasons, it required employees
to do something as a condition of receiving
the options—to remain employed with the
company for a period of time."” Such a condi-
tion is not allowed under the current regular
rate exclusions. The testimony also noted
that the program was not excludable under
the thrift or savings plan exception because
the employees were only allowed to exercise
their options using s cashless method of ex-
ercise, and thus the employees could not
keep the stock ns savings or an investment.'®

The opinlon lecter stated that the em-
player would be required to include any prof-
its made from the exercise of the options in

the regular rate of pay of its nonexempt em-
ployees. In particular, the profits would have
to be included in the employee’s regular rate

for the shorter of the time between the grant
date and the exercise date, or the two years

prior to exercise.!?

Section 207(e)’s exclusions to the regular
rate did not clearly exempt the profits of
stock options or similar equity devices from
the regular rate, and thus from the overtime
calculation. Thus, the Department of Labor'’s
opinion letter provided a permissible reading
of the statute. A practical effect of the De-
partment of Labor's interpretation was stat-
ed by J. Randall MacDonald, Executive Vice
President of Human Resources and Adminis-
tration at GTE during a March 2 House
Workforce Protections Subcommittee hear-
ing on the issue: “'{i]f the Fair Labor Stand-
ards Act s not corrected to reverse this pol-
icy, we will no longer be able to offer stock

options to our nonexempt employees.’’ 2
As the contents of the letter became gen-

erally known in the business community and
on Capitol Hill, it became clear that the let-
ter raised an issue under the FLSA that pre-
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viously had not been contemplated. It fur-
ther became clear that an amendment to the
FLSA would be needed to change the law
specifically to address stock options.

A legislative solution was not only sup-
ported by employers at the House hearing, it
was also supported by employees and unions.
Patricla Nazemetz, Vice President of Human
Resources for Xerox Corporation, read a let-
ter from the Union of Needlework, Industrial
and Textile Employees (UNITE), the union
that represents many Xerox manufacturing
and distribution employees, in which the
International Vice President stated:

“Xerox’s UNITE chapter would strongly
urge Congress to pass legislation exempting
stock options and other forms of stock
grants from the definition of the regular rate
for the purposes of calculating overtime. . . .
It is only recently that Xerox has made bar-
gaining unit employees eligible to receive
both stock options and stock grants. With-
out a clarification to the FLSA, we are
afraid Xerox may not offer stock options or
other farms of stock grants to bargaining
unit employees in the future.” !

At the House hearing, the Administration
also acknowledged that the problem needed
to be fixed legislatively in a flexible manner,
“Based on the Information we have been able
to obtaln, there appears to be wide vari-
ations in the scope. nature and design of
stock option programs. There is no one com-
mon model for a program, suggesting the
need for a flexible approach, Given the wide
varlety and complexity of programs, we be-
lieve thac the best solution would be to ad-
dress this matter legislatively.'" 22

The general agreement on the need to fix
the problem among these diverse interests
led to the development of the Worker Eco-
nomic Opportunity Act.

[11. EXPLANATION OF THE BILL AND SPONSORS’
VIEWS

Congress worked closely with the Depart-
ment of Labor to develop this important leg-
islation. The sections below reflect the dis-
cussions between the sponsors and the De-
partment of Labor during the development of
the legislation, and the sponsors’ intent and
their understanding of the legislation.

A. Definition of bona fide ESPP

For the purposes of the Worker Economic
Opportunity Act, a bona fide employee stock
purchase plan includes an ESPP that is (1) a
qualified ESPP under section 423 of the In-
ternal Revenue Code;? or (2) a plan that
meets the criteria identified below.

1. Qualified employee stock purchase plans

Qualified ESPPs, known as section 423
plans, comprise the overwhelming majority
of stock purchase pluns. Thus, the intent of
the legislation is to deem ‘‘bona fide'' all
plans that meet the criteria of section 423.

2. Nonqualified employee stock purchase plans

As described above, section 423 plans are

considered bona fide ESPPs. Further, those
ESPPs that do not meet the criteria of sec-
tlon 423, but that meet the following criteria
also quallfy as bona fide ESPPs:
{a) the plan allows employees, on a regular
or periodic basis, to voluntarily provide
funds, or to elect to authorize periodic pay-
roll deductions, for the purchase at a future
time of shares of the emplayer’s stock;

) the plan sets the purchase price of the
stock as at least 85% of the fair market
value of the stock at the time the option is
granted or at the time the stock is pur-
chased; and

(c) the plan does not permit a nonexempt
employee to accrue options to purchase
stock at a rate which exceeds $25,000 of fair
market value of such stock (determined ei-
ther at the time the option is granted or the
time the option is exercised) for each cal-
endar year.

The sponsors note that many new types of
ESPPs are being developed, particularly by
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companies outside the United States, and

that many of these companies may also in-

tend to apply them to their U.S.-based em-
ployees. These purchase plans have several
attributes which make them appear to be

more like savings plans than traditional U.S.

stock purchase plans, such as a period of

payroll deductions of between three and five
years, or an employer provided “match’ in
the form of stock or options to the employee.

Further many companies are developing
plans that are similar to section 423 plans.
The sponsors believe that it is in the best in-
terests of employees for the Secretary of
Labor to review these and other new types of
plans carefully in the light of the purpose of
the Worker Economic Opportunity Act—to
encourage employers to provide opportuni
ties for equity participation to employees—
and to allow section 7{g), as amended, tv ac-
commodate a wide variety of programs,
where it does not undermine employees’ fun-
damental right to overtime pay. It is the
sponsors’ vision that this entire law be flexi-
ble and forward-looking and that the Depart-
ment of Labor apply and interpret it consist-
ently with this vision.

B. ‘*Value or Income’’ is defined broadly

The hallmark of the Worker Economic Op-
portunity Act is that section 7(e)(8) provides
that any value or income derived from stock
option, SAR or bona fide ESPP programs is
excluded from the regular rate of pay. For
this reason, the phrase ‘‘value or income” is
construed broadly to mean any value, profit,
gain, or other payment obtained, recognized
or realized as a result of, or in connection
with, the provision, award, grant, issuance,
exercise or payment of stock options, SARs,
or stock issued or purchased pursuant to a
bona fide ESPP program established by the
employer.

This broad definition means, for example,
that any nominal value that a stock option
or stock appreciation right may carry before
it is exercised is excluded from the regular
rate. Similarly, the value of the stock or the
income in the form of cash is excluded after
options are exercised, as is the income
earned from the stock in the form of divi-
dends or ultimately the gains earned, if any,
on the sale of the stock. The discount on a
stock option, SAR or stock purchase under a
ESPP program is likewise excludable.

C. The act preserves programs which are other-
wise excludable under existing regular rate
exemptions

The Worker Economic Opportunity Act
recognizes two ways that employer equity
programs mny be excluded from the regular
rate. Such equity programs may be excluded
if they meet the existing exemptions to the
regular rate pursuant to Section 7(e}(1)-(7),
which apply to contributions and sums paid
by employers regardless of whether such
payments are made in cash or in grants of
stock or other equity based vehicles, and
provided such payment or grant is consistent
with the existing regulations promulgated
under Section 7{e). Employer equity plans
also may be excluded under new section
7(e)(8) added by the Worker Economic Oppor-
tunity Act.

This is reaffirmed in new section 207(e)(8).
which makes clear that the enactment of
section 7(e)(8) carries no negative implica-
tion about the scope of the preceding para-
graphs of section (e). Rather, the sponsors
understand that some grants and rights that
do not meet all the requirements of section
7(e) (8) may continue to qualify for exemption
under an earlier exclusion. For example, pro-
grams that grant options or SARs that do
not have a vesting perind may be otherwise
excludable from the regular rate if they
meet another section (7)(e) exclusion. This
would be true even if the option was granted
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at less than 85% of fair market value. This
language was not intended to prevent grants
or rights that meet some but not all of the
requirements of an earlier exemption in 7(e)
from being exempt under the newly created
exemption.
D. Basic communication to employees required
because it helps ensure a successful program
For grants made under a stock option,
SAR or bona fide ESPP program to qualify
for the exemption under new section 7(e)(8),
their basic terms and conditions must be
communicated to participating employees
either at the beginning of the employee's
participation in the program or at the time

of grant. This requlrement was put into the
legislation to recognize that when employees
understand the mechanles and the implica-
tlons of the equity devices they are given,
they can more fully participate In exercising
meaningful choices with respect to those de-
vices, As discussed below, this is a simple

concept, 1t is not lntended to be a com-
plicated or burdensome requirement.

1. Terms and conditions to be communicated

to employees

Employers must communicate the mate-
rial terms and conditions of the stock op-
tion, stock appreciation right or employee
stock purchase program to employees to en-
sure that they have sufficient information to
decide whether to participate in the pro-
gram. With respect to options, these terms
include basic information on the number of
options granted, the number of shares grant-
ed per option, the grant price, the grant date
or dates, the length of any applicable vesting
period(s) and the dates when the employees
will first be able to exercise options or
rights, under what conditions the options
must be forfeited or surrendered, the exer-
cise methods an employee may use (such as
cash for stock, cashless for cash or stock,
etc.), any restrictions on stock purchased
through options, and the duration of the op-
tion, and what happens to unexercised op-
tions at the end of the exercise period. Pend-
ing issuance of any regulations, an employer
who communicated the information in the
prior sentence is to be deemed to have com-
municated the terms and conditions of the
grant. Similar information should be pro-
vided regarding SARs or ESPPs.

2. The mode of communications

The legislation does not specify any par-
ticular mode of communication of relevant
information, and no particular method of
communication is required, as long as the
method chosen reasonably communicates
the information to employees in an under-
standable fashion. For example, employers
may notify their employees of an option
grant by letter, and later provide a formal
employee handbook, or other method such as
a link to a location on the company
Intranet. Any combination of communica-
tions is acceptable. The intent of the legisla-
tion is to ensure that employees are provided
the basic information in a timely manner,
not to mandate the particular form of com-
munication.

3. The timing of communications

The legislation specifies that the employer
is to communicate the terms and conditions
of the stock option, SAR and ESPP pro-
grams to employees at or before the begin-
ning of the employee's participation in the
program or at the time the employee re-
ceives a grant. It is acceptable, and perhaps
even likely, that the relevant information on
a program will be disseminated in a com-
bination of communications over time. This
approach allows flexibility and acknowledges
that types of participation vary greatly be-
tween stock option and SAR programs, on
the one hand, and ESPPs on the other.
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For example, under an ESPP, an employee
may choose to begin payroll deductions in
January, but not actually have the option to
purchase stock until June. By contrast, with
an option or SAR program, employees are
given the options or rights at the outset, but
those rights may not vest until some year in
the future.

The timing of the communication is flexi-
ble, because often it is difficult to have ma-
terials ready for employees at the beginning
of a stock option or stock appreciation right
program, immediately following approval by
the Board of Directors, because of confiden-
tiality requirements. Thus, within a reason-
able time following approval of a stock op-
tion grant by the Board of Directors, the em-
ployer is required to communicate basic in-
formation about the grant employees have
received. For example, an initial letter may
notify the employees that they have received
a certain number of stock options and pro-
vide the basic information about the pro-
gram. More detailed information about the
program may precede or follow the grant in
formats such as an employee handbook, op-
tions pamphlet, or an Intranet site that pro-
vides options information.

E. Exercisability criteria applicable only to stock
options and SARs

As discussed above, a common feature in
grants of stock options and SARs is a vesting
or holding period, which under current prac-
tice may be as short as a few months or as
long as a number of years. For a stock op-
tion or SAR to be excluded from the regular
rate pursuant to the Worker Economic Op-
portunity Act, new section 7(e)(8) requires
that the grant or right generally cannot be
exercisable for at least six months after the
date of grant.

For stock option grants that include a
vesting requirement, typically an option will
become exercisable after the vesting period
ends. Some option grants vest gradually in
accordance with a schedule. For example, a
portion of the employee’s options may vest
after six months, with the remaining portion
vesting three months thereafter. Options
may also vest in connection with an event,
such as the stock reaching a certain price or
the company attaining a performance target.

In addition, the sponsors recognize that a
grant that is vested may not be currently ex-
ercisable by the employee because of an em-
ployer’s requirement that the employee hold
the option for a minimum period prior to ex-
ercise. In other words, there may be an addi-
tional period of time after the vesting period
during which the option remains
unexerciseable. An option or SAR may meet
the exercisability requirements of the bill
without regard to the reason why the right
to exercise is delayed.

Further, if a single grant of options or
SARs includes some options exercisable after
six months while others are exercisable ear-
lier, then those exercisable after the six
month period will meet the exercisability re-
quirement even if the others do not. The de-
termination is made option by option, SAR
by SAR. In addition, if exercisability is tied
to an event, the determination of whether
the six-month requirement is met is based on
when the event actually occurs. Thus, for ex-
ample, if an option is exercisable only after
an initial public offering (IPO) and the IPO
occurs seven months after grant, the option
shall be deemed to have met the provision’s
exercisability requirement.

However, section 7(e)(8)(B) specifically rec-
ognizes that there are a number of special
circumstances when it is permissible for an
emplover to allow for earlier exercise to
occur (in less than 6 months) without loss of
the exemption. For example, an employer or
plan may provide that a grant may vest or



April 12, 2000

otherwise become exercisable earlier than
six months because of an employee's dis-
ability, death, or retirement. The sponsors
encourage the Secretary to consider and
evaluate other changes in employees’ status
or circumstances.

Earlier exercise is also permitted in con-
nection with a change in corporate owner-
ship. The term change in ownership is in-
tended to include events commonly consid-
ered changes in ownership under general
practice for options and SARs. For example,
the term would include the acquisition by a
party of a percentage of the stock of the cor-
poration granting the option or SAR, a sig-
nificant change in the corporation’s board of
directors within 24 months, the approval by
the shareholders of a plan of merger, and the
disposition of substantially all of the cor-
poration’s assets.

The sponsors believe it important to allow
employers the flexibility to construct plans
that allow for these earlier exercise situa-
tions. However, this section is not intended
to in any way require employers to include
these or any other early exercise cir-
cumstances in their plans.

F. Stock option and SAR programs may be
awarded at fair market value or discounted
up to and including 15%

Stock options and SARs generally are
granted to employees at around fair market
value or at a discount. New section 7(e)(8) (B)
recognizes that grants may be at a discount,
but that the discount cannot be more than a
15% discount off of the fair market value of
the stock (or in the case of stock apprecia-
tion rights, the underlying stock, security or
other similar interest).

A reasonable valuation method must be
used to determine fair market value at the
time of grant. For example, in the case of a
publicly traded stock, it would be reasonable
to determine fair market value based on
averaging the high and low trading price of
the stock on the date of the grant. Similarly,
it would be reasonable to determine fair
market value as being equal to the average
closing price over a period of days ending
with or shortly before the grant date (or the
average of the highs and lows on each day).
In the case of a non-publicly traded stock,
any reasonable valuation that is made in
good faith and based on reasonable valuation
principles must be used.

The sponsors understand that the exercise
price of stock options and SARs is some-
times adjusted in connection with recapital-
izations and other corporate events. Ac-
counting and other tax guidelines have been
developed for making these adjustments in a
way that does not modify a participant’s
profit opportunity. Any adjustment con-
forming with these guidelines does not cre-
ate an issue under the 15% limit on dis-
counts.

G. Employee participation in equity programs
must be voluntary

New section (8)(C) of the Worker Economic
Opportunity Act states that the exercise of
any grant or right must be voluntary. Vol-
untary means that the employee may or may
not choose not to exercise his or her grants
or rights at any point during the stock op-
tion, stock appreciation right, or employee
stock purchase program, as long as that is in
accordance with the terms of the program.
This is a simple concept and it is not to be
interpreted as placing any other restrictions
on such programs.

It is the intent of the sponsors that this
provision does not restrict the ability of an
employer to automatically exercise stock
options or SARs for the employee at the ex-
piration of the grant or right. However, an
employer may not automatically exercise
stock options or SARs for an employee who
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has notified the employer that he or she does
not want the employer to exercise the op-
tions or rights on his or her behalf.

Stock option, SARs and ESPP programs
may qualify under new section 7(e)(8) even
though the employer chooses to require em-
ployees to forfeit options, grants or rights in
certain employee separation situations.

H. Performance based programs

The purpose of new section 7(e)(8) (D) is to
set out the guidelines employers must follow
in order to exclude from the ‘‘regular rate’
grants of stock options, SARs, or shares of
stock pursuant to an ESPP program based
on performance. If neither the decision of
whether to grant nor the decision as to the
size of the grant is based on performance, the
provisions of in new section 7(e)(8) (D) do not
apply. For example, grants made to employ-
ees at the time of their hire, and any value
or income derived from these grants, may be
excluded provided they meet the require-
ments in new sections 7(e) (8) (A)-(C).

New section 8(D) is divided into two
clauses. The first, clause (i), deals with
awards of options awarded based on pre-es-
tablished goals for future performance, and
the second, clause (i1), deals with grants that
are awarded based on past performance.

1. Goals for future performance

New section 7(e)(8)(D)(1) provides that em-
ployers may tle grants to future performance
so long as the determinations as to whether
to grant and the amount of grant are based
on the performance of either (i) any business
unit consisting of at least ten employees or
(i1) a facility.

A business unit refers to all employees in
a group established for an identifiable busi-
ness purpose. The sponsors intend that em-
ployers should have considerable flexibility
in defining their business units. However,
the unit may not merely be a pretext for
measuring the performance of a single em-
ployee or small group of fewer than ten em-
ployees. By way of example, a unit may in-
clude any of the following: (i) a department,
such as the accounting or tax departments of
a company, (i) a function, such as the ac-
counts receivable function within a com-
pany’s accounting department, (iii) a posi-
tion classification, such as those call-center
personnel who handle initial contacts, (iv) a
geographical segment of a company’s oper-
ations, such as delivery personnel in a speci-
fied geographical area, (v) a subsidiary or op-
erating division of a company, (vi) a project
team, such as the group assigned to test soft-
ware on various computer configurations or
to support a contruct or a new husingss ven-
ture,

With respect to the requirement to have
ten or more employees in a unit, this deter-
mination is based on all of the employees in
the unit, not just those employees who are,
for example, non-exempt employees.

A facllity includes any separate location
where the employer conducts its business.
Two or more locations that would each qual-
ify as a facility may be treated as a single fa-
cility. Performance measurement based on a
particular facility is permitted without re-
gard to the number of employees who are
working at the facility. For example, a facil-
ity would include any of the following: a sep-
arate office location, each separate retail
store operated by a company, each separate
restaurant operated by a company, a plant, a
warehouse, or a distribution center.

The definitions of both a business unit and
a facility are intended to be flexible enough
to adapt to future changes in business oper-
ations. Therefore, the examples of business
units set forth above should be viewed with
this in mind.

Options may be excluded from the regular
rate in accordance with new section
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7(e)(8)(D)()) under the following cir-
cumstances:

Example 1—-Employer announces that cer-
tain employees at the Wichita, Kansas plant
will receive 50 stock options if the plant's
production reaches a certain level by the end
of the year (note that in order to fit within
this subsection, the grant does not have to
be made on a facility wide basis);

Example 2—Employer announces that it
will grant employees working on the AnyCo.
account 50 stock options each if the account

brings in a certain amount of revenue by the

end of the year, provided that there are at
least 10 employees on the AnyCo. account.

Employer 3—Employer announces that cer-
taln employees will receive stock options if
the company reaches specified goal.

New section 7{e}(8)(D)(1) also makes clear
that otherwise qualifying grants remain ex-
cludable from the regular rate if they are
based on an employees’ length of service or
minimum schedule of hours or days of work.
For example, an employer may make grants
only to employees: (i) who have a minimum
number of years of service, (i) who have
been employed for at least a specified num-
ber of hours of service during the previous
twelve month period (or other period), (iii)
who are employed on the grant date (or a pe-
riod ending on the grant date), (iv) who are
regular full-time employees (i.e.. not part-
time or seasonal), (v) who are permanent em-
ployees, or (vi) who continue in service for a
stated period after the grant date (including
any minimum required hours during this pe-
riod). Any or all of these conditions, and
similar conditions, are permissible.

2. Past performance

New section 7(e)(8)(D)(ii) clarifies that em-
ployers may make determinations as to ex-
istence and amount of grants or rights based
on past performance, so long as the deter-
mination is in the sole discretion of the em-
ployer and not pursuant to any prior con-
tract. Thus, employers have broad discretion
to make grants as rewards for the past per-
formance of a group of employees, even if it
is not a facility or business unit, or even for
an individual employee. The determination
may be based on any performance criteria,
including hours of work, efficiency or pro-
ductivity.

Under new section 7(e)(8)(D)(ii), employers
may develop a framework under which they
will provide options in the future, provided
that to the extent the ultimate determina-
tion as to the fact of and the amount of
grants or rights each employee will receive
is based on past performance, the employer
does not contractually obligate itself to pro-
vide the grant or rights to an employee.
Thus, new section 7(e)(8)(D)(ii) would allow
an employer to determine in advance that it
will provide 100 stock options to all employ-
ees who receive ‘‘favorable’ ratings on their
performance evaluations at the end of the
year, and it would allow the employer to ad-
vise employees, in employee handbooks or
otherwise, of the possibility that favorable
evaluations may be rewarded by option
grants, so long as the employer does not con-
tractually obligate itself to provide the
grants or in any other way relinquish its dis-
cretion as to the existence or amount of
grants.

Similarly, the fact that an employer
makes grants for several years in a row
based on favorable performance evaluation
ratings, even to the point where employees
come to expect them, does not mean in itself
that the employer may be deemed to have
*‘contractually obligated’ itself to provide
the rights.

Some examples of performance based
grants that fit within new
section7(e)(8)(D)(i1) are as follows:
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Example A—Company A awards stock op-
tions to encourage employees to identify
with the company and to be creative and in-
novative in performing their jobs. Company
A's employee handbook includes the fol-
lowing: “Company A's stock option program
is a long-term incentive used to recognize
the potential for, and provide an incentive
for, anticipated future performance and con-
tribution. Stock option grants may be
awarded to employees at hire, on an annual
basis, or both. All full-time employees who
have been employed for the appropriate serv-
ice time are eligible to be considered for an-
nual stock option grants.”

Company A provides stock options to most
nonexempt employees following their per-
formance review. Each employee's manager
rates the employee during a review process,
resulting in a rating of from 1 to 5. The rat-
ing is based upon the manager’s objective
and subjective analysis of the employee's
performance. The rating is then put into a
formula to determine the number of options
an employee is eligible to receive, based on
the employee's level within the company,
the product line that the employee works on,
and the value of the product to the com-
pany’s business. Employees are aware a for-
mula is used. The Company then informs the
employee of the number of options awarded
to him or her.

Managers make it clear to employees that
the options are granted in recognition of
prior performance with the expectation of
the employee's future performance, but no
contractual obligation is made to employees.
This process is repeated annually, with em-
ployees eligible for stock options each year
based on their annual performance review.
Most employees receive options annually
based upon their performance review rating
and their level in the company.

Example B—Company B manages its pro-
gram similarly to company A, with some no-
table exceptions. Company B has a very de-
tailed performance management system,
under which all employees successfully
meeting the expectations of their job receive
options. The employee’s job expectations are
more clearly spelled out on an annual basis
than under Company A’s plan. Once a year,
the employee undergoes a formal, written,
performance review with his or her manager.
If work is satisfactory, the employee re-
celives a predetermined but unannounced
number of options. Unlike Company A,
which provides different amounts of options
to employees based upon a numeric perform-
ance rating, Company B provides the same
number of optivins to all employees who re-
celve satisfactory employment evaluations.
Over 90 percent of Company B's employees
receive options annually, and in many years,
this percentage exceeds 95 percent.

In both Example A and Example B, the em-
ployers set up in advance the formula under
which option decisions are made: however,
the decisions as to whether an individual em-
ployee would receive options and how many
options he or she would receive was made
based on past performance at the end of the
performance period, but not pursuant to a
prior contractual obligation made to the em-
ployees. The fact that the employer deter-
mines a formula or program in advance does
not disqualify these examples from new sec-
tion 7(e)(8).

I. Extra compensation

The Worker Economic Opportunity Act
also amends section 7(h) of the FLSA (29
U.S.C. § 207(h)) to ensure that the income or
value that results from a stock option, SAR
or FSPP program, and that is excluded from
the regular rate by new sectlon 7(¢){8), can-
not be credited by an employer toward meet-
ing its minimum wage obligations under sec-
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tion 6 of the Act or overtime obligations
under section 7 of the Act. The language di-
vides section T(h) into two parts, 7(h)(!) and
7(h)(2). Section 7(h)(1) states that an em-
ployer may not credit an amount, sum, or
payment excluded from the regular rate
under existing sections 7{(e)(1-7) or new sec-
tion 7(e)(8) towards an employer’s minimum
wage obligation under section 8 of the Act.
When section 7(h)(1) is read together with
section 7(h)(2). it states that an employer
may not credit an amount excluded under
existing sections 7(e)(1-4) or new section
7(e)(8) toward overtime payments. However,
consistent with existing 7(h), extra com-
pensation paid by an employer under sec-
tions 7(e)(5-7) may be creditable towards an
employer’'s overtime obligations. This
change shall take effect on the effective date
but will not affect any payments that are
not excluded by section 7(e) and thus are in-
cluded in the regular rate.

J. The legislation includes a broad pre-effective
date safe harbor and transition time

In drafting the Worker Economic Oppor-
tunity Act, the sponsors hoped to create an
exemption that would be broad enough to
capture the diverse range of broad-based
stock ownership programs that are currently
being offered to non-exempt employees
across this nation. However, in order to
reach a consensus, the new exemption had to
be tailored to comport with the existing
framework of the FLSA. The result is a se-
ries of requirements that stock option, SAR
and ESPP programs must meet in order for
the proceeds of those plans to fit within the
newly created exemption.

Because of the circumstances that give rise
to this legislation, the pre-effective date safe
harbor is intentionally broader than the new
exemption. The sponsors did not want to pe-
nalize those employers who have been offer-
ing broad-based stock option, SAR and ESPP
programs simply because these programs
would not meet all the new requirements in
section 7(e)(8). Thus, the safe harbor in sec-
tion 2(d) of the Act comprehensively protects
employers from any liability or other obliga-
tions under the FLSA for failing to include
any value or income derived from stock op-
tion, SAR and ESPP programs in a non-ex-
empt employee’s regular rate of pay. The
safe harbor applies to all grants or rights
that were obtained under such programs
prior to the effective date, whether or not
such programs fit within the new require-
ments of section 7(e)(8). If a grant or right
was initially obtained prior to the effective
date, it Is covered by the safe harbor even
though it vested later or was contingent on
performance that would occur later. In addi-
tion, normal adjustments to a pre-effective
date grant or right, such as those that are
triggered by a recapitalization, change of
control or other corporate event, will not
take the grant or right outside the safe har-
bor,

On a prospective basis, the sponsors real-
ized that many employers would need time
to evaluate their programs in light of the
new law and to make the changes necessary
to ensure that the programs will fit within
the new section 7(e)(8) exemption. Con-
sequently, the sponsors adopted a broad
transition provision to apply to stock op-
tion, SAR and ESPP programs without re-
gard to whether or not they meet the re-
quirements for these plans set forth in the
legislation. Specifically, section 2(c} of the
legislation contains a 90-day post enactment
delayed effective date. The sponsors belleve
that the vast majority of employers who
offer stock option, SAR and ESPP programs
to non-exempt emplayees will be able to use
the transition period in section 2(d)(1) to
modify their programs to conform with the
requirements of the legislation.
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In addition, the sponsors felt that there
were two circumstances where a further ex-
tension of this broad transition relief was ap-
propriate. First, the legislation recognizes
that some employers would need the consent
of their shareholders to change their plans.
Section 2(d)(2) provides an additional year of
transition relief to any employer with a pro-
gram in place on the date this legislation
goes into effect that will require shareholder
approval to make the changes necessary to
comply with the new requirements of section
7(e)(8). Second, the legislation extends the
transition relief to cover situations wherein
an employer’s obligations under a collective
bargaining agreement conflict with the re-
quirements of this Act. Section 2(d) (3) elimi-
nates any potential conflict by allowing em-
ployers to fulfill their pre-existing contrac-
tual obligations without fear of liability.

V. REGULATORY IMPACT STATEMENT

The sponsors have determined that the bill
would result in some additional paperwork,
time and costs to the Department of Labor,
which would be entrusted with implementa-
tion of the Act. It is difficult to estimate the
volume of additional paperwork necessitated
by the Act. but the sponsors do not believe
that it will be significant.

VI. SECTION-BY-SECTION ANALYSIS

Sec. 2. (a) Amendments to the Fair Labor
Standards Act—The legislation amends Sec-
tion 7(e) of the Fair Labor Standards Act of
1938 (29 U.S.C. § 207(e)) by creating a new sub-
section, 7(e)(8), which will exclude from the
definition of the regular rate of pay any in-
come or value nonexempt employees derive
from an employer stock option, stock appre-
clation right, or hona fide employee stock

purchase program under certain cir-
cumstances. Specifically, the legislation
adds the following provisions to the end of

Section 7(e) of the Fair Labor Standards Act:

(8) The new exclusion provides that when
an employer gives its employees an oppor-
tunity to participate in a stock option, stock
appreciation right or a bona fide employee
stock purchase program (as explained in the
Explanation of the Bill and Sponsor's Views),
any value or income received by the em-
ployee as a result of the grants or rights pro-
vided pursuant to the program that is not al-
ready excludable from the regular rate of
pay under sections 7(e)(1-7) of the Act (29
U.S.C. § 207(e)). will be excluded from the
regular rate of pay. provided the program
meets the following criteria—

(8)(A) The employver must provide employ-

ees who are participating in the stock op-
tion, stock appreciation right or bona fide
employee stock purchase program with in-
formation that explains the terms and condi-
tions of the program. The Information must

be provided at the time when the employee
begins participating in the program or at the
time when the employer grants the employ-
ees stock options or stock appreciation
rights.

8)(B) As a general rule, the stock option or
stock appreciation right program must in-
clude at least a 6 month vesting (holding) pe-
riod. That means that employees will have
to wait at least 6 months after they receive
stock options or a stock appreciation rights
before they are able to exercise the right for
stock or cash. However, in the event that the
employee dies, becomes disabled, or retires,
or if there is a change in corporate owner-
ship that impacts the employer’s stock or in
other circumstances set forth at a later date
by the Secretary in regulations, the em-
ployer has the ability to allow its employees
to exercise their stock options or stock ap-
preciation rights sooner. The employer may
affer stock options or stock appreciation
rights to employees at no more than a 15 per-
cent discount off the fair market value of the
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stock or the stock equivalent determined at
the time of the grant.

(8)(C) An employee’s exercise of any grant
or right must be voluntary. This means that
the employees must be able to exercise their
stock options, stock appreciation rights or
options to purchase stock under a bona fide
employee stock purchase program at any
time permitted by the program or to decline
to exercise their rights. This requirement
does not preclude an employer from auto-
matically exercising outstanding stock op-
tions or stock appreciation rights at the ex-
piration date of the program.

(8)(D) If an employer's grants or rights
under a stock option or stock appreciation
right program are based on performance, the
following criteria apply.

(1) If the grants or rights are given based
on the achievement of previously established
criteria, the criteria must be limited to the
performance of any business unit consisting
of 10 or more employees or of any sized facil-
ity and may be based upon that unit's or fa-
cility’s hours of work, efficiency or produc-
tivity. An employer may impose certain eli-
gibility criteria on all employees before they
may participate in a grant or right based on
these performance criteria, including length
of service or minimum schedules of hours or
days of work. .

82,) The employer may give grants to indi-
vidual employees based on the employee's
past performance, so long as the determina-
tion remains in the sole discretion of the em-
ployer and not according to any prior con-
tract requiring the employer to do so.

(b) Extra Compensation—The bill amends
section 7{ly of theFair Labor Standards Act
(29 U.S.C. 207(h) to make clear that the
amounts excluded under section 7(e) of the
bill are not counted toward an employer's
minimum wage requirement under section 6
of the Fair Labor Standards Act and that the
amounts excluded under sections 7(e)(1)-(4)
and new section 7(e)(8) are not counted to-
ward overtime pay under section 7 of the
Act.

(c) Effective Date—~The amendments made
by the bill take effect 90 days after the date
of enactment.

(d) Liability of Emploi/ers—

(1) No employer shall be liable under the
FLSA for failing to include any value or in-
come derived from any stock option, stock
appreciation right and employee stock pur-
chase program in an non-exempt employee’s
regular rate of pay. so long as the employee
received the grant or right at any time prior
to the date this amendment takes effect.

(2) Where an employer’s pre-existing stock
option, stock appreciation right, or em-
ployee stock purchase program will require
shareholder approval to make to the changes
necessary to comply with this amendment
the employer shall have an additional year
from the date this amendment takes effect
to change its plan without fear of Hability

(3) Where an employer is providing stock
options, stock appreciation rights, or an em-
ployee stock purchase program pursuant to a
collective bargalning agreement that is in
effect on the effective date of this amend-
ment, the employer may continue to fulfill
its obligations under that collective bar-
galning agreement without fear of liability.

(e) Regulations—the bill gives the Sec-
retary of Labor authority to promulgate nec-
essary regulations,
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S. 2323.
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