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Chapter 21 

RIXAIL OR SERVICE ESTABLISHMENT EXEMPTlONS FROM FLSA SECS 6 AND 7 

RET’AIL OR SERVICE ESTABLISHMENT EXEMPTIONS - GENERAL 

General mwisions. 

Set U(a)(2) provides an exemption from Sets 6 and 7 for any employee employed by any retail 
or service establishment (except an establishment or employee engaged in laundering, cleaning, or 
repairing clothing or fabrics or an establishment engaged in the operation of a hospital, institution, 
or school de&bed in Set 3(s)(5)), if more than 50% of such establishment’s ADV of sales of 
goods or services is made within the State in which the establishment is located, and such 
establishment is not in an enterprise descrii in Set 3(s). 

Additionally, Set 13(g) provides that the hfW exemption component of Set 13(a)(2) shall not 
apply with respect to any covered employee employed by an establishment which is part of a 
“conglomerate” (see FOH 251). 

The exemption does not apply to establishments of enterprises including public enterprises, and 
any retail or service establishment controlled by a conglomerate pursuant to Set 13(g) even 
though the establishment is not an enterprise (as defined in Sex 3(r)): e.g., company store owned 
by a coal company. 

A “retail or service establishment” shall mean an establishment 75% of whose ADV of sales of 
goods or services (or of both) is not for resale and is recognized as retail sales or services in the 
pakular industry. 

Aoohcation of Set 13(a)(2]. 

Set U(a)(2) applies to all employees employed by any retail or service establishment which meets 
the tests for the exemption ncept: 

(1) An establishment or employee engaged in laundering, cleaning or repairing clothing or fabrics 
(however, s FOH -3); or 

(2) An establishment engaged in the operation of a hospital, institution, or school described in 
Set 3(s)(5); or 

(3) An establishment to which Set 13(a)(2) is inapplicable because of Set 13(g). 

The application of Set U(a)(2) was changed by the 1977 Amendments through changes to 
Set 3(s). & Set 3(s), FOH I2bOD(d)(l), and FOH l2dOO. The following illustrates this 
relationship: 

(1) ~1 enterrukes covered under Set 3(s)(l). 3(s)(2). 3(s)(3). 3(s)(4). 3(s)(5). or 3(sM61 
whichever is aDDkable. 

Retail or service establishments of such enterprises cannot qualify for Set 13(a)@). 
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(2) An entenxise comnrised exclusives of retail or service establishments which met the ADV 
test on 6/30/18 but later did not. 

An establishment of such an enterprise must continue to pay its employees the MW in effect 
on the day before the increase in the statutory ADV level took effect. (see FOH 12d.) If 
the ADV later falls below $250,,ooO, Set 13(a)(Z) is applicable. Set 13(a)(2) will remain 
applicable to such an establishment until the ADV for the enterprise rises to the current 
ADV under Set 3(s)(2) (S36UOO). 

(3) An enterurise commised exclusivelv of retail or seryice establishments which was not covered 
under Set 3(s)(2) on 6/30/78. 

An establishment of such an enterprise would be exempt under Set 13(a)(2) unless and until 
the enterprise meets the exnanded AGV tests of Sex 3(s)(2): 

$275.000 effective 7flff8 

$325,000 effective 7/l/W 

S362$00 effective l/l/82 

(c) Hospitals, nursing homes, and certain schools do not quai@ for Set (13(a)(2) (see FOH 12f). 

(d) A veterinary hospital is not a “hospital” within the meaning of this exclusion from Set 13(a)(2). 
Therefore, a veterinary hospital may qualify for Set 13(a)(2) if the tests are met. 

(e) Schools descrii in Set 3(s)(S) are excluded from exemption under Set 13(a)(2). However, in 
some cases, particularly in colleges or universities, the school enterprise may operate (or lease for 
operation) on the campus a separate and distinct physical place of business (see IB 779302 - 
779305). which invites the patronage of the public (including students and faculty) and which 
standing alone meets all the tests for exemption as a retail or service establishment. In such 
cases, such a separate establishment shall be tested for exemption in the same manner as any 
other retail or setice establishment. For example, if a college operates a bookstore which sells at 
the retail level and the store is a separate place of business open to the general public as well as 
the students and faculty of the university, having its own employees, management, accounts and 
records, and meets other tests specified in the exemption, the employees in the bookstore may be 
exempt from the Act’s pay requirements. 

21a02 Emnlovees “emnloved bv” a new retail or service establishment before it onens for business. 

Situations may be encountered where employees are hired prior to the opening of a new retail or 
service establishment to prepare the premises for occupancy, to receive and arrange the stock, and 
to perform other activities which are a necessary incident to opening the estabhshment for 
business. To the extent that these are employees of the establishment itself, and not “central 
office or warehouse” employees assigned to do this preparatory work for a chain, they are 
“employed by” an establishment which, when open, will be a retail or service establishment. In 
such cases these employees will be treated as “employed by” a retail or service establishment in 
applying Set 13(a)(2). (see IB 779269, “Computations for a new business”.) 
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21a03 Use of FOH ChaDter 21 and IB 779. 

IB 779 contains the basic interpretations by the Adm of the scope and terms of the retail and 
service establishment and related exemptions. FOH Chapter 21 supplements these interpretations, 

21aO4 Exemntion effect on FLSA CL and R/K rectuirements. 

The retail or service establishment exemptions provide exemption only from Sets 6 and 7. They 
do not provide exemption from the CL and R/K provisions of the Act (see IB 779500 through 
779515.) 

21aO6 EmDkwees emnloved in the work of more than one establishment of the same emnhxer. 

IB 779309 through 779311 sets forth the principles to be followed in determining whether an 
employee who is employed in the work of more than one estabiishment of his employer in the 
same WI+V is “employed by” a retail or service establishment for purposes of exemption. The 
principles may be further illustrated in the case of a tailor, who may make alterations upon 
clothing in one retail establishment which was soid in another of his employer’s retail 
establishments. In such cases the tailor at any given time during the week is actually performing 
aiterations which are incidental to the specific retail sales of a particular retail establishment and 
is engaged in the work of.such exempt establishment itself and thus is “employed by” the 
establishment while so engaged. An employee would not, therefore, be disqualified for exemption 
in any w/w when he is “employed by” an exempt retail establishment at all tune during the whv 
even though not “employed by” the same exempt establishment for the entire week (See also IB 
779369(g) for the application of this principle to motticians.) 

21a07 Incidental urocessinp: and servicing distinguished from manufacturing. 

(a) processing incidental to retail selling of goods or setices is not a manufacturing activity. For 
example, a grocery store may grind coffee; a drug store may prepare prescriptions; a restaurant 
may process food, a clothing store may make alterations on suits; or a repair garage may grind 
valves. The applicability of a retail or service exemption to the establishment or to the individual 
employees is not affected by the perfotmance of such processing activities which are incidental to 
retail Wing or servicing. 

(b) Work performed on the customer’s own goods where the completed job will not result in the 
creation of a different product from that which the customer brought in will be considered as 
“services” for purposes of the retail or service exemptions, and, if recognized in the particular 
industry as retail services, will be considered as such for purposes of determining the applicability 
of the exemption. For example, the recapping of a tire for a customer, the upholstering of a 
chair for a customer, the repairing of an automobiie for a customer regardless of the degree of 
repairs, the rebuilding of a pair of shoes for a customer or the rebuilding of a typewriter for a 
customer, are regarded as the performance of services for purposes of the application of the retail 
or service establishment exemptions. Where, however, the job would result in the creation of a 
different product from that which the customer brought in such as, for example, where a truck or 
a bus is made out of the customer’s automobile, or where a suit of clothes is made out of a piece 
of cloth the customer brought in, the activity of making the truck, the bus, or the suit of clothes is 
a manufacturing activity and employees engaged in such activities, to be exempt, must qualify 
under Set 13(a)(4). 
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(c) If the activity is not performed on the customer’s own goods as in (b) above but is performed for 
cam.nercial purposes, as for example, where old tires are purchased by an establishment and 
recapped for purposes of sale, or old typewriters are purchased and rebuilt for purposes of sale, 
or old furniture is purchased and reupholstered for purposes of sale, -the manufacturing involved 
in these operations would not constitute a ‘service” for purposes of the retail and setvice 
exemptions. To be exempt, employees engaged in these activities must qualify for exemption 
under Set U(a)(4). 

2laO8 Establishments emweed in makine sales throueh outside salesmen. 

A retail or setvice establishment within the meaning of the Act is one which is open and available 
to the general public, with which it has direct dealings, either in person or by telephone or by 
mail. (see IB 779319.) An establishment which merely distributes goods to outside salesmen (or 
door-to-door canvassers), or merely delivers gootis sold by such outside salesmen, does not qualify 
as a retail or sexvice establishment even though, on occasion, it may make some retail sales on 
the premises. 

21aO9 Establishments located on instrumentalities or facilities of commerce. 

The fact that an establishment is located on an instrumentality or facility of commerce, including 
government installations, does not of itself preclude the possrble applicability of a retail or service 
establishment exemption. It is possrble under certain circumstances, for example, that employ= 
of a post exchange or barbershop located on a military installation may be subject to a retail or 
setvice establishment exemption if all the tests for exemption are met. 

21alO Vendinv machine “establishments”. 

(a) Some independently owned and operated vending machine companies install, control, service, and 
suppiy with merchandise their vending machines located in plants, buildinp, transportation 
terminals, and the like. Such vending machine installations operate and function independently of 
the plant or building in which they are located, under a lessor-lessee arrangement. Typically, the 
machines are installed in groups or banks, in some cases together with tables and/or benches. 
There may be several groups of these machines in one building. Employees called “matrons” or 
“hostesses” are assigned to keep the machines filled, offer assistance to customers, make change, 
maintain the area and generally see to the operation of the machines; “inside routemen” may be 
assigned to stock these machines. In such cases where the machines are independently owned and 
operated by the vending machine firm and are attended by its employees, it is the position of 
Wage and Hour that each group or bank of machines may constitute a separate and distinct 
establishment; in some cases those vending locations (perhaps one or more groups) which are 
located in the same building can be considered a single establishment if operated as such. Since 
sales through vending machines are considered retail, the employees employed at these locations 
may qualify for exemption under Set 13(a)(2) if the tests are met. Set 13(b)(8) may also apply 
since the food stations will qualify as restaurants. Similarly, an employee who services two or 
more groups of machines may qualify for exemption per FOH 21aO6 as he or she is considered 
engaged in retail activities and not central office functions. 

(b) In many cases the groups or banks of machines as de&bed in (a) above are controlled by a 
central office and/or commissary kitchen or warehouse located off the premises which purchases 
merchandise, prepares food and performs accounting, clerical, and related duties. These central 
offices, etc., do not qualify as retail establishments and employees employed by the firm at such 
locations are not exempt. 
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(cl in some cases, usually in larger plants, the vending machine company may operate an office 
located on the premises to supervise all operations of the firm in the particular plant. Such an 
office may include a storage area for merchandise for the machines. The storage area and office 
serve only the food banks located at the particular plant The employees employed by the firm 
work exclusively at this location and the office keeps its own records and orders it own supplies. 
Host- and routemen are employed by this office to service the machines located at various 
points in the plant. In such a case the firm is operating a business possessing unity of ownership, 
unity of operations, unity of function, and though consisting of separate “stations” or “food banks” 
tlte business at the location is consolidated and operated as a functionally integrated unit. Where 
a business with such characteristics is located in one plant, factory, or building and serves no 
outside establishments, the parts of such a business, including the office, storage area, and food 
banks will be considered one single establishment for purposes of exemption. As such, Sets 
13(a)(2) and 13(b)(8) may apply if tbe tests are met. 
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21b 

21boo 

ESTABLISHMENT DEIERh+fINATIONS 

Establishment-single concession. 

A concession such as one in a ball park which supplies its stands and hawkers with hot dogs, 
popcorn, and the like from one central comm&ary is a single establishment for the purposes of 
the retail and service establishment exemptions. The business posmses unity of ownership, unity 
of operations, unity of functions, and though broken into units known as stands, is consolidated 
and operated as an integrated unit. The stands and the vendors do not have independent 
characters of their own as establishments, for they are on a temporary relationship to the 
commksaty and fulfill the functions of departments for an establishment. Only together with the 
wmmisary can they constitute a de&rable establishment. Thus, unlike a comm&ary serving a 
chain of retail stands operated in a transportation terminal or similar area, the concession 
commksazy does not in essence perform a warehouse function for a group of establishments 
within the m&g of the FLSA, but is rather fundamentally a necessary complement to an 
integrated retail establishment. This business operates on the same premises of the ball park 
stadium, and no other establishments separate the parts of the business. 

21bol Establishment-muhiole concessions. 

The fact that the h’s concessions are “under one roof”, as in the case of a fnm which leases 
space at an airport terminal building, a railway station, or similar restricted area, does not of itself 
create a “single establishment”. (Nor is this situation comparable to that involving the operation 
of leased departments within the meaning of IB 779225 or 779306.) A determination as to 
whether the operations constitute one or more than one establishment must be made. Among the 
factors to be taken into consideration are the relative physical location of the units, the degree of 
segregation along functional lines, whether or not there is a common supervisory staff, the amount 
of employee interchange, and the extent to which separate sales or other records are kept. If it is 
found the operations constitute more than one establishment, each individual establishment must 
meet the tests for exemption. With respect to employets who perform work for more than one 
of the establishments see FOH 21aO6. 

21bo2 

(a> 

Casinos in hotels. 

ln some cases a hotel and a gambling casino are operated in conjunction with each other, often in 
the same building. In view of the normal physical and functional separation of casino operations 
in a hotel setting, as influenced by the differences in legal requirements for hotels as such and for 
casino operations, the casino will be considered a separate establishment under the principles 
expressed in IB 779305. (See also FOH 21cgoO.) 

(b) In such combined establishments there are various employees such as bookkeepers, custodial 
workers, maintenance workem, porters, and others whose work relates in part to the casino as 
well as to the hotel. For enforcement purposes, such an auxiliary employee will be considered to 
be within any exemption for which the hotel qualifies (such as Sets 13(a)(2) or 13(b)(8) in any 
W/W in which 20% or less of his time is allocable to the work of the nonexempt casino. 
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21b03 “Otxn to the oubiic”. 

(a) Where membership in an establishment may be purchased, without restriction, by the general 
consuming public, the business may qualify as a “retail or service establishment” for purposes of 
Set U(a)(Z) and also may quali& for Set U(a)(3). 

(b) Whether such’ an estabiishment is open to the public or is a “priwzte club” is a factual 
determination. Some of the factors which are of primaxy importance in the determination of 
whether membership is selective arez 

(1) Whether the existing members have any control over the administration of applicants for 
membership, e.g., whether there is a membership committee selected by the members to 
represent them, whether there is a blackball system by which individual members can reject 
an applicant even though he might have been recommended by another member, 

(2) Whether the existing members have any control over revocation of membership of other 
members; 

(3) Whether the recommendations of members are required on applications; 

(4) Whether the number is limited in any way other than by the capacity of the facilities; 

Q Whether there are any genuine quali6cations for membership, e.g., residence in a particular 
location, position in a particular social or economic class, good reputation or character; and 

(6) Whether the members Qtefcise control over the operations of the establishment. While 
there are other kets which determine whether an establishment sews the public or is a 
“private club”, the above are the core factors. (See also IB 779319.) 
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Zlc 

21coo 

SPECIFIC APPLICATIONS - REl-AIL CONCEPT AND SALES CRITERIA 

Puroose and use. 

The interpretations contained in FOH 21~ illustrate the application of the principles set out in IB 
779 to specific situations involving the retail concept, sales for resale, and the making of sales of 
goods or services recognized as retail. The example5 selected have been chosen primarily to serve 
as guides in those situations where the principle involved is of widespread application or where 
field experience has indicated a specific need. 

21caoo Advertising distribution. 

The distriiution of advertising is a service which is the same in nature whether it is performed for 
a retail store, a mail-order house, or a manuf&cturer, or to advertise a parade or political rally, or 
to urge a segment of the public to organize itself. Such services are totally unrelated to the 
concept of a retail se&e, as it is commonly and traditionally understood, and are not recognized 
as retail services. 

21clOl . mrt limousine service. 

Employees performing activities in connection with the operation of an airport limousine or other 
transportation terminal limousine service are not within the Set 13(a)(2) exemption, Such 
activities are wholly lacking in any retail concept and are not, therefore, withiu the scope of their 
employer’s otherwise exempt retail business. (see IB 779308.) 

21cao2 Airoorts - aviation sales and services. 

211~03 

(a> 

There is no concept of retailing in the operation of an airport as such nor is the sale of aviation 
supplies, parts, or services recognized as retail in the industxy. (See also IB 779317.) 

Auto. truck, and trailer rental. 

An establishment engaged exclusively or nearly so in the business of renting and leasing trucks or 
trailers to commercial and industrial firms is not normally considered to be within the retail 
concept since its services are performed in the midst of commercial transactions rather than at the 
retail distribution level. 

(b) 

(cl 

The rental of truck or trailers by establishments other than those described in (a) above may be 
recognized as retail. In such cases, if the sale of a type of truck or trailer is recognized as retail, 
then the rental of such truck or trailer may also be recognized as retail. (see IB 779371.) 

The rental of passenger cars ordinarily is retail. In making a determination as to the status of 
rentals the tests set out in IB 779371 for the sales of such vehicles should be used. 

(4 Vehicles used by rental firms in leasing and renting operations are ordinarily sold after the 
vehicles have outlived their usefulness for leasing or rental purposes. Such sales are included in 
he establishment’s ADV of sales. Where the vehicles are sold to used car dealers for resale, as 
js frequently the case, such sales are not recognized as retaiL 
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21caW Auto reoairs. 

(a) Repairs of cars for other garages which in turn charge their customers for the repairs are sales 
for resale. 

(b) Repairs of cars for used car dealers, prior to their sale by such dealers, are sales for resale. 

(c) Repairs of cars used by employees at the expense of their employers, to whom the bills are sent 
diredy, are retail sales 

(d) Repairs on privately owned cars even though paid for directly by insurance companies are retail 
sales. 

211~05 Ambulance services. 

w IB 779369. This section provides that an employee of a mortuary will continue to be within 
an otherwise applicable Set 13(a)(2) exemption if he devotes an insubstantial amount of his time 
in the w/w (not more than 20%) in performing nonexempt ambulance transportation activities. 
These same principles are equally applicable where nonexempt ambulance transportation activities 
are performed by employees of other types of retail establishments, such as a garage or a general 
merchandise store. 

21caM Anartment houses. 

The leasing or renting of space to tenants of apartment houses lack the retail concept necessary 
to qualify an establishment as a retail or service establishment under Set 13(a)(2). (see IB 
779317.) The sale of leasehold interests in real property is not included in the “sales of goods or 
services” in which a retail or service establishment (as defined in Set 13(a)(2)) must engage. 
Receipts from such leasing or rental activities are included in the ADV of the enterprise for 
purpose of amended Set 3(s)(l). 

21~x07 Auto license plate sales bv retail establishments. 

Some privately owned retail establishments operate ‘auto tag agencies” or “auto license bureaus” 
and sell auto license plates. The sales of auto license plates are sales to which the retail concept 
does not apply, and the gross price of the plates is included in tbe ADV for purpose of 
Set 13(a)(2). 

21cbOO Babv chick. 

The sale of baby chick for raising and reselling is a sale for resale, and furthermore is not 
recognized as a retail sale in the industry. Such sales are between the producer and the grower 
and are far removed from the retail level of distribution. 

21cbOl Boatvards. 

(a) The two types of establishments found in this industry are boatyards, where boats are built or 
large boats are repaired, and the marina, which includes yacht basins, yacht clubs, and repair 
establishments where small boats are serviced or repaired. Roth the boatyards and the marina 
usually sell boats, boat supplies, and accessories. 
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(b) Boatyards are not recognized as retail establishments in the industry and are not the type of 
establishment contemplated by the exemption. A sales analysis should never be necessary of such 
an establishment. A marina, however, is the type of establishment which is recognized as retail in 
the industry. It may qualify for the Set 13(a)(2) exemption and its sales may be analtnpn. 

(c) To distinguish between a boatyard and a marina note the permanent physical facilities for 
repairing boats. Boatyards have hxilitiu, such as a railway, for taking large boats out of the 
water for repairs. Marinas do not have such facilities. Occasionally, a marina lXUiyUtiIiZ 

manpower or a portable crane to take a boat out of the water but this does not transform the 
marina into a boatyard, since large boats notmally cannot be taken out of the water in this 
manner. The servicing of large boats by a marina is a retail service because it is of the same 
general type the marina provides for small boats. 

(d) Operations of individual establishments in this industry may change. For example, a marina may, 
after a time, broaden out and acquire equipment until it has the characteristics of a boatyard even 
though it may still retain the title of marina. Or, a boatyard may find, because of a change in the 
nature of its customers, that it now only services small boats and that its railway is no longer in 
use. Thus, the facilities of an establishment are important but not nm conclusive as to its 
status. 

21cbO2 Beauty ureuarations and cosmetics. 

Sales to beauty shops of beauty preparations, such as creams, lotions, and rinses, which are used 
upon the persons of the beauty shops’ customers as a part of the service rendered, are sales for 
resale regardless of whether the customer is charged separately for these items. 

21~00 Contract mail hauling. 

Employees performing activities in connection with the hauling of mail under contract with the 
Post Office Department are not within the Set 13(a)(2) exemption. Such activities are wholly 
lacking in any retail concept and are not, therefore, within the scope of their employer’s othetie 
exempt retail business. (see IB 779308.) 

21ccOl Cantract nest offices. 

(a) The remuneration which a contract post office receives from the government should not be 
included in the sales analysis. The receipts from “sales of goods or services” are the monies 
collected from the public for the sales of stamps, money orders, and the like. Such sales are not 
recognized as retail. With reference to money orders only, the fees are counted and not the 
money transmitted. 

(b) An employee engaged in performing post office work in an exempt retail or service establishment 
is “employed by” such an establishment within the meaning of IB 779308 unless he is employed 
by the Post Office Department. If the establishment, including the contract post office, meets the 
tests of the retail exemption, all employees employed by it will be exempt. However, the 
employer may claim that the postal substation and the retail establishment constitute separate 
establishments, and such a claim will be allowed if the conditions for segregation contained in 
IB 779305 are met. 
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(4 An auxibary employee of an exempt retail or service establishment performing general office, 
custodial, maintenance, or messenger work for a nonexempt contract postal station will, for 
enforcement purposes, be considered exempt in any w/w if no more than 29% of his time is spent 
in such work 

21cc02 Concrete blocks and flues. 

Sala of concrete blocks and flues may be recognized as retail sales. Such items are considered to 
k: building materials and sala shall be clk&d as retail or nonretail in accordance with the 
principles set out in 1B 779335,779336,779355, and FOH 21cUIO. 

21cdOl Driving schools. 

The retail concept does not apply to cstablishtnents engaged in the activity of selling and giving 
diving in~trudi~ns and preparing members of the public for examination given by the State for 
driver’s license. 

Zlceoo 

(a) 

Exterminating service. 

Exterminator service establishments may be recognizd as retail. However, where the facilities 
and equipment of an establishment are designed for the service of factory or commercial buildings 
and are of a type which the general consuming public does not ordinar@ have occasion to use, 
the sewices are spcdahed and are not traditionally recognizd as retail within the meaning of the 
exemption even though the firm may also, occasionally, render setices to the general consuming 
public. On the other hand, if the exterminating facilities and equipment used in servicing 
commercial buildings are no different from those used in servicing private residences, such services 
may be regarded as retail. 

(b) Exterminating setvices performed regularly and repeatedly for a commercial or industrial firm 
under contract, covering an extended period of time, constitute maintenance operations and are 
no4 therefore, recognized as retail services. 

2lcfOo 

(4 

Farm imnlement sales. 

Sales of new or used farm implements and farm machinery, including such items as gardening and 
lawn care equipment, are recognized as retail regardless of whether they are purchased by farmers 
or non-farmers. servicing and repair of such items, and sales of parts for them, are also 
recognized as retail. (see IB 779371(e).) 

(b) Sales of equipment such as the specialized types of construction and processing machinery set out 
in IB 779371(e)(3) which are not normally used in farming operations are not recognized as retail 
Saks. 

(cl Certain typa of equipment, such as land levelers, may be used both in construction and in 
farming operations. Where exemption depends on the retail or nonretail nature of sales of such 
multi-purpose equipment, the facts shall be obtained and submitted through channels to the RS 
for an opinion. 
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21cfOl Florists.’ Teleizrauh Deliverv sales. 

(a> 

@I 

(cl 

Sales of flowers to consumers through Florists’ Telegraph Delivery (FTD) are considered retail 
sales. Under the FTD Arrangement, in order to setve retail customers who wish 5owers . 
d&vu-cd at distant locations, other member 5orists have agreed that the 5owers sold by the 
establishment to which the customer comes will be supplied and delivered by an establishment in 
whose delivery area the recipient is located. Each member establishment will both sell flowers for 
delivery from the stock of other members and deliver 5om its own stock 5owers sold by them, 
witb settlement made periodically through clearing house procedures. The ADV allocable to 
either of these activities, as computed under (b) below, is counted as receipts 5om retail sales 
and/or services for purposes of the 75% test in Set 13(a)(2). 

The ADV for purposes of enterprise coverage and the application of Set 13(a)(2) shag be 
determined as follows: Florist A takes an order from a customer and receives full payment (S20) 
for the flowers plus S2.00 for the telegram and service charge, a total of S22.00. The order is 
telegraphed to florist B who delivers the 5owers to the recipient. As a result of this transaction, 
5orist A retains 20% of the sales price, plus the charges (S6.00 in all) and 5orist B receives 80% 
of the sales price (S16). In such a case, 5orist A must include the total amount received by him 
($22) from the customer in his ADV, 5orist B must include in his ADV the total amount he or 
she receives in the transaction (S16). If 5otist A is in Colorado and 5orist B in Illinois. the 
interstate sales for purposes of the 50% test as set out in (c) below would be (S22) for Dorist A 
and (S16) for florist B. In the above example, florist A’s ADV would also include any additional 
amounts charged the customer for taxes, except that any excise taxes at the retail level which are 
separately stated are not to be computed as part of the ADV for purposes of the monetary test of 
* 3w). 

In any case where a 5orist’s establishment meets the statutory definition of a “retail or service 
establishment” and is not part of a covered enterprise, it is still necessary to determine for 
purposes of the Set 13(a)(2) exemption whether more than 50% of the establishment’s ADV of 
sales is made within the State. For example, florist A in Colorado receives an order for flowers 
to be delivered in Illinois; he wires the order (Fn>) for florist B in Illinois to deliver the flowers. 
The sale is an interstate sale for purposes of Set 13(a)(2), both with respect to the 5orist in 
Colorado and the florist in Illinois. Also included as interstate sales for this purpose are sales by 
a Borist for direct delivery by him into another State. (In determining the ADV for purpose of 
this test, see also (b) above.) 

21cgOO Gamblinp receiuts. 

The receipts from gambling activities are not recognized as receipts from retail sales or services. 
Thus, for example, employees engaged in the operation of a gambling casino are not within the 
Set 13(a)(2) exemption. 

21~01 Golf shoos in countrv c!ubs. 

In the ordinary case a golf shop in a country club is not open to the public and cannot qualify for 
the !&c 13(a)(2) exemption (see IB 779317). However, if such a golf shop is open and available 
to the general public as well as to club members and is a “distinct physical place of business” 
separate from other facilities and qualifies as an “establishment” the Sex 13(a)(2) exemption may 
apply if the tests are met. 
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21cgO2 Gasoline sales to truckers. 

Sales of gasoiine at the ordinary gasoline setvice establishment (not a truck stop) by the “tankful” 
to truckers for use in the operation of the vehicle are generally rewgnizd as retail sales 
notwithstanding that discounts such as 2 cents per gallon are allowed or that the sales are made 
on a credit card basis. (See also IB 779371(c)(6).) 

21cgo3 Civic and convention centers. 

(a) Civic and convention centers whether publicly or privately owned or operated are normally 
engaged primar5y in the business of renting space to business and civic organizations attracted to 
the locality. In order to attract conventions such centers “sell” their capability to “house” business 
meetings, trade shows, auto and boat shows, open-air exhibitions and mass meetings, including the 
directly related ancillary capabilities, ie, parking lot, recreation, eating f&lities, etc. Such rental 
of space to business and civic organizations constitutes a business activity lacking the retail 
concept, (See also FOH 21caO6.) 

(b) The fact that independent wntractors are engaged to cater food and beverages to the various 
gmups and participants in activities held at the Centers does not alter the nonretail character of 
the Centers. Also, the fkt that certain exemptions (e.g- Set 13(a)(2), U(b)(8), or 14) may be 
applicable to employees of such independent contractors, depending upon circumstances and 
&racter of the contractor’s business, does not affect the applicabiity of the Act to employees of 
the Center. 

21chOO Hotels, motels. and restaurants - wmnetitive bid sales. 

III determinin g the application of the Set U(a)(2) exemption to hotels, motels, and restaurants, 
sales resulting from wmpetitive bids are not considered characteristic of retail selling and are not 
generally recognized as retail. For example, certain wntracts for furnishing meals and/or lodging 
to government employees or militaty personnel may be let on the basis of competitive bid 
procedures. & IB 779328(d).) 

21ciO0 Industrial maintenance seryjces. 

An organization which clezms air ducts, elevator shafts, air conditioning equipment, ventilating 
systems, 5ues, stacks, and the like, and repairs and refills fire extinguishers, fireproofs drapes, 
decorations, show booths, and the like, and performs maintenance work almost entirely for 
commercial or industrial establishments is performing specialized services which the general 
consuming public does not ordinarily have occasion to use. The organization is not engaged in 
activities which are traditionally recognized as retail even though it may also sometimes sell goods 
or render setvices to the general consuming public. 

21cL00 Lumber and building materials sales to contractors or builders. 

(a) The lumber and building materials det e&nation (see IB 779355) together with Set 3(n) form 
the basis for determinin g which sales are not for resale and are recognized as retail in the 
industty. In applying the tests of the lumber and building materials determination and Set 3(n) to 
sales of materials to wntractors or builders it is necessary to take into consideration, also, the 
general principles contained in IB 779327 - 779329, 779335, and 779336 which relate to retail 
and wholesale sales in general and sales for resale. 
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(b) The sale of lumber and building materials to axmxtors or builders for residential, farm or 
wmmercial construction, repair or maintenance are sales for resale unless excluded from this 
category by Set 3(n). In order for such sales for to be excluded for the category of “for resale” 
all the tests of Set 3(n) must be met (see IB 779335 and 779336). -The tests are: 

(1) The goods sold must be used in residential or farm building wnstruction, repair, or 
mailltenance,~ 

(2) The sale must be rewgnized as a bona fide retail sale in the industry. 

With respect to the 6rst test wntained in Set 3(n) it is clear that sales of materials to contractors 
for use in the wnstruction, repair, or maintenance of apartment houses, motels, churches, schools 
or other commercial or industrial structures are sales for resale. Such structures are not 
“residential” buildings of the type contemplated by Set 3(n). 

(cl 

Cd) 

With respect to the second test of Set 3(n), in dete rmining whether sales of lumber and building 
materials are rewgnizod as bona fide retail sales in the industry, it is necessary first to test such 
sales under the lumber and building materials detetmination. If they are not recognized as retail 
under the principles set forth in the determination, they will not meet the second test of Set 3(n). 
It does not follow, however, that all sales recognized in the determination as retail are recognized 
as bona fide retail sales for purposes of Set 3(n). Thus, although the determination, among other 
things, recognizes sales in other than direct carload lots as retail sales (see IB 779355(b)(3)), 
regard must be given to the legislative history and Wage-Hour’s position that sales of lumber to a 
contractor to build a whole residential subdivision ate not recognized as bona fide retail sales 
under Set 3(n) (see IB 779335). There may, therefore, be certain circumstances under which 
sales in other than direct carload lots are s recognized as bona fide retail sales within the 
meaning of Set 3(n). For example, some contractors engaged in the building of subdivisions may 
build only a few houses at a given time, and possibly purchase materials in lot quantities sufficient 
to wnstruct only one house at a given time. Where such lumber sales are made pursuant to a 
contract, agreement or understanding that the dealer is to supply the contractor with all his 
lumber requirements for a subdivision consisting of a fixed or indefinite number of houses such 
sales would not be recognized as retail regardless of whether the lumber is to be delivered in 
small quantities as construction progresses or all at one time (see IEt 779328(c)). Consequently, 
such sales would not qualify for exclusion from the category of sales for resale under Set 3(n). 

Situ&ions may be encountered where a contractor is engaged in building a number of houses on 
scattered lots and is purchasing the materials for his own use in total amounts as great as a 
wntractor who is building a whole subdivision. where, as in (c) above, the total amount of 
materials contemplated for delivery pursuant to a direct or indirect contract, agreement or 
understanding between the dealer and the contractor is materially in excess of the total quantity of 
goods which might reasonably be purchased by a member of the general consuming public during 
the same period, under Set 3(n) such sales would not be recognized as bona fide retail sales. Of 
course, in those instances where a wntractor is purchasing materials to build a single house only, 
whether or not in behalf of the home owner, such a sale may be recognized as being a bona fide 
retail sale within the meaning of Set 3(n). 

(e) Where the retail or nonretail nature of sales to contractors or builders cannot be determined on 
the basis of the above principles and such questions are determinative of the compliance status of 
the establishment, the facts shall be obtained and the matter referred through channels to the RS 
for an opinion. 
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21U11 @mh-v onerations bv emdovees of hotels. motels. or restaurants. 

Wage-Hour will consider employees of a hotel, motel or restaurant engaged in performing 
laundering, cleaning, or repair& of clothing or Eabria (see FOH l2eO3) including those who 
work on the establishment’s own fabrics or clothing or those of its employees or guests or for 
other establishments in the enterprise, or for outside customers or for other persons as outside 
the Set U(a)(2) exemption even though employed by an establishment which qualifies for the 
exemption. (See also FOH 21csOZ) 

2lcL.02 Jaundtv and similar establishments excluded from the Set 13(a)(2) exemntion. 

Set 13(a)(2) does not apply to central iaamdty or thy cleaning establishments; those laundry or dry 
cleaning establishments (generally bmwn in the trade as “valet shops” or “will-call” or “pick-up and 
delivety” stations) which receive from and return to their customers clothing or fabrics for 
laundering, cleaning or repairing at a central laundry or dry cleaning establishment; linen supply 
services; or rug and carpet cleaning estabiishments (whether cleaning is performed on the 
employer’s premises or at the customer’s home). Coinoperated laundries (laundromats) and self- 
sewice cleaners are excluded from Set 13(a)(2) because Congress made it plain that th9 are to 
be treated like other laundry and cleaning establishments. (See also FOH 12eOl and FOH 
2lho8.) 

21cKt3 Liiraries. 

(a) A public library, in selecting and promoting book for the benefit of the community; providing 
assistance and faciiities for reference, research, and study, housing and promoting literary, esthetic 
and civic programs and activities, is engaged in the improvement of the cultural level of the 
community, a purpose entirely foreign to “retail” activities. Therefore, a public library cannot 
qualify as a “retail or service establishment” for purposes of Set 13(a)(2), nor can a public library 
employ full-time students as a retail or service establishment pursuant to Secl4(b). 

(b) A hirary establishment which is part of an “institution of higher education” may not qualify for 
the Set 13(a)(2) aemption but may employ full-tune students pursuant to new Set 14(b). 

21cmOO Meals sold to airlines. 

Sale5 of meals to airlines to be se& to its passengers are sales for resale. 

21cmOl Medical. surgical. and homital euuinment and sunnlies. 

Sales of speciah& medical, surgical, and hospital equipment and supplies, which the general 
consuming public does not ordinarily have occasion to buy, are not recognized as retail sales. 

21cmO2 Motion nicture films and euuinment. 

(a) 8 mm film rentals or sales are retail sales. The servicing, sale, and rental of 8 mm motion picture 
equipment are retail sales. 

(b) 35 mm film rentals are not retail sales. The servicing, sale, and rental of 35 mm motion picture 
quipment are not retail sales. 
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(c) 16 mm film and ecluinment rentals. 

(1) Rentals of 16 mm fihns or 16 mm equipment to roadshowmen who charge admissions to the 
showing are sales for resale. 

(2) Rentals of 16 mm 5ms or 16 mm equipment to private individuals for home showing are 
retail sales. 

(3) Rentals of 16 mm films, or 16 mm equipment to schools, churches, industrial concerns, clubs, 
and the Eke, where no admission charge is made by the purchaser, are not sales for resale. 
However, where an admission charge is made, it would be considered a sale for resale. 

(4) Rentals of 16 mm films or equipment to schools, churches, industrial concerns, clubs, and the 
like, on the same basis as to private individuals are retail sales. However, rentals of 16 mm 
films or equipment pursuant to a contract, setting forth terms and conditions of the showing 
of the film, are not retail sales. 

21cmO3 Movinp and storage. 

(a) Lxal and lone distance moving. 

Local and long distance moving (including packing and unpacking) of household goods and the 
contents of 05ces, institutions, and business establishments, where the setice is rendered to the 
ultimate consumer and the warehouseman performs all the services including the hauling, is 
recognized as a retail service. Sales by a moving company, where it has other companies perform 
the packing, crating, local pick-up, local delivery at destination, and unpacking, are not recognized 
as retail sales in the industry. To the extent that the company is engaged only in transport&ion, it 
is similar to other common or contract carriers by motor vehicle or railroad or water carriers. 

(b) Storage. 

Permanent and temporary storage (including packing and cartage to and from the warehouse) of 
household goods and the contents of 05ces, institutions, and business establishments, where the 
service is rendered to the ultimate consumer, is recognized as a retail service. Sale of such 
services to other moving companies is a sale for resale. 

(c) Packing. 

Packing of household goods and the contents of offices, institutions, and business establishments, 
transportation to a warehouse, crating or packing in special containers or a lift van, and 
transportation to a railroad or steamship line for shipment by rail or water to destination, where 
the service is rendered to the ultimate consumer, is recognized as a retail service. The receipt of 
inbound containers, lift vans, and crated goods at the raihoad depot or steamship pier or 
warehouse, the unpacking and uncrating, and delivery onto the customer’s premises, where the 
service is rendered to the ultimate wnsumer, is also recognized as a retail service. Sale of such 
se&es to other moving companies or to a railroad or steamship line is a sale for resale. 

(d) Commercial warehousinp and distributions. 

Storage and distniution of inventory for business concerns is not recognized as a retail service. 
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Carnet and furniture cleaning. 

Carpet and furniture cleaning are ticcs which are considered laundering, cleaning, or repairing 
clothing or fabrics and thus employees engaged in these activities are~cxcluded from Set 13(a)(2). 

Sale of furniture. chair rental. etc. 

The sale of furniture, fur storage services other than commercial, home inspection services, and 
pianoandehairrentalsarerecognioedasrctaiL However, if such sales are not made to the 
ultimate consumer but to other companies for sale by them to their customers, they are sales for 
resale. 

Heavv hauling and rieeing. 

Heavy hauling and rigging, which are sptcialioed services performed only for industrial customers 
as part of their industrial operations, are not recognized as retail services. 

Commissions. 

Commissions received by local warehousemen, as agents for sales of setices to be performed by 
other companies are brokerage fees and no1 receipts from retail sales. 

Rentals and reimbursements. 

Receipts from the rental of vehicles and receipts from other moving companies in payment for 
packing and other setices are receipts from sales for resale. 

Moving and storaee sales within the State. 

The sale of a packing and transportation service to permanent storage or to the customer’s 
premises within the State in which the establishment is located is a sale made within the State. 
Also, the sale of a packing and transportation service to temporary storage or to a railroad depot 
or pier within the State is a within the State, even though the goods eventually leave the State, if 
the sale does not include any arrangement or through rate for transportation outside of the State, 
and the customer makes his own arrangements with the railroad or steamship line for further 
shipment of his goods. 

Moving and storage sales outside the State. 

The sale of a job or moving to another State is not a sale made within the State. Receipts from 
other moving companies, for setices in connection with, or commissions for the sale of, an 
interstate moving job are not receipts from sales made within the State. Likewise, receipts from a 
packing and transportation setice to temporary storage or to a railroad depot within the State are 
not receipts from a sale made within the State, if the service performed is a part of an interstate 
shipment to be delivered in another State. Where the goods being temporarily stored are in 
transit from the State, in which the warehouse in question is located, to another State, or from 
another State to the State in which the warehouse is located, the receipts derived from such 
temporary, in-transit storage are not receipts from a sale within the State in which the 
establishment is located. If the local warehouseman undertakes to arrange for the interstate 
railroad transportation for the owner of the goods, the entire movement from origin to destinatior 
must be viewed as one interstate shipment. 
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21cmCM Medicines and drum 

Sales to physicians and hospitals of medicines, drug, and the like, to be used in the tratment of 
their patients, are sales for resale regardless of the quantities involved. 

21cmos h4ortualies. 

(a) Morhaaric~ may collect burial insurana premiums and receive a commission from the insurance 
company on such wllections. If the employees of the insurana company sell the insurance and 
the mortuary acts as a mere wktion agency for the insurance company, only the wmmissions 
received and not the total premiums collected are wunted as sales for purposes of wmputing the 
annual gross volume of sales. On the other hand, if the mortuary actually sells the insurance, the 
total premiums received are counted for this purpose. The wmmissions for wllection of burial 
insurance, or the actual sales of the insurance are considered to be nonretail sales in applying 
G= WX2D 

(b) In some casts burial insurance policies provide that the insurance company itself will provide 
funeral services within the limits of the policy. Where such se&x (including furnishing a casket, 
etc.) are performed by a mortuary under agreement or wntract with the insurance company, the 
mortuary is considered to be selling its services to the insurance company. The policyholder’s 
right to the setices arises out of a collateral contractual agreement with the insurance company 
and not from any agreement between the policyholder and the mortuary. In computing the ADV 
of the mortuary which provides funeral services under a burial insurance policy not sold by the 
mortuary itself, & the actual amount of reimbursement (for services and merchandise) received 
from the insuring company, rather than the face value of the policy, will be counted. Sales for 
such services through an agreement with an insuring company are “sales for resale” for purposes 
of Set 13(a)(2). For example, a burial policy with a face value of $600 provides actual funeral 
services of only $410; the remainin g $190 goes to the insurer. The $410 reimbursement is counted 
in measuring the ADV of the mortuary and is a “sale for resale”. 

On the other hand if the burial insurance policy provides for paying certain funeral expenses to or 
in behalf of policy holders, the fact that payment may he made directly to the mortuary by the 
insurana company does not make the sales of such sezyices sales for resale. This is analogous to 
a garage performing repair services on damaged automobiles and being paid directly by the 
insurance company. (see FOH 21caO4.) 

(c) In making sales of funeral services, some mortuaries have listings (catalogs) of various types of 
monuments for sale by monument companies which they show to their customers. In some cases, 
mortuary employees may “show” monuments purchased by other customers. The mortuary takes 
orders which are sent to monument wmpanies, with the customers paying either the funeral home 
or the monument company. For its services the mortuary receives a commission based on a 
percentage of the sales price. In such situations employees of the mortuary are engaged in 
“selling” the monuments .to its customers and consequently the total price of the monuments and 
not merely the commissions received must be counted in computing the AGV of sales. Such sales 
are retail (see IB 779363). These same principles will also apply where a mortuary sells 
memorials or flowers in a similar manner. 

(d) Some mortuaries may advance cash to their customers so that the customer may purchase certain 
items. If such advances are made solely for the convenience and benefit of the family of the 
deceased and the funeral home makes no profit, the amounts repaid are not to be included in 
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computing the ADV of sales made or business done for purposes of Set 3(s). On the other hand, 
if interest is charged, it (i.e., the interest) would be included in the AGV of the enterprise and 
would be considered nonretail for purposes of Set U(a)(2). 

21cmO6 Mobile homes. 

The sale (not for resale) to an individual of a mobile home which meets the definition of a 
‘traik” for purposes of Set U(h)(lO) (as de&bed in IB 779372(c)(3)), is considered to be a 
retail saie. (See also FOH 21emOl.) 

21coOO Ontometrist. 

Sales of eyeglasses and optometric servi- to private individuals are retail sales. (see FOH 
21edIO for Ontician.) 

21coOl Orthonedic and nrosthetic sales. 

In applying the tests of Set U(a)(2) to the sales of orthopedic and prosthetic appliances, such as 
shoes, bracq trusses, and artificial limbs, the sales of such dtvica dire&y to individuals are 
recognized as retail in the industry. The sales of appliances to charitable and government 
organizations in which the appliances are custom made and fitted for the use of particular 
individuals (even though paid for by the organization on the basis of a competitive bid) are 
recognized as retail sales. Sales of appliance or devices to institutions for stock and not intended 
for use by particular patients are not recognizd as retail sales. 

21cpOO Painting. 

Contractors engaged in such activities as painting, sandblasting, or tuckpointing are not performing 
services within the retail concept. (see IB 779317.) 

21cpOl Parcel checkine in transnortation terminal. 

Parcel checking in a transportation terminal is a service performed for travelers and is so closely 
allied with transportation as to be considered an integral part of it. For this reason, such service 
is not within the retail concept even though it is operated as a concession separate from the 
transportation company and separate from the through-baggage checking service. 

21cpO2 Pawnshow. 

The iending of money to individuals who offer personal property as security for such loans is not 
a retail service. Therefore, all receipts from loan transactions, and from activities incidental 
thereto, such as sales of the securities for ioans, are not receipts from sales of goods or services 
recognized as retail in the particular industry. However, sales of goods by the pawnshop, 
purchased originally for resale, are recognized as retail sales. 

21cpO3 Photomavhy. 

(a) Commercial. 

The receipts derived from commercial photography are not recognized as receipts from retail Salem 
or services. Commercial photography is the taking of photographs for business organizations such 
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as taking photographs for use in newspaper advertisements, magazines, brochures, catalogues, and 
the like. Furthermore, these may be sales for resale. 

(b) School and universitv annuals. 

Since the production of school annuals, in the usual situation, is essentially a student activity, the 
taking of’photographs of students for publication in school and university annuals is recognized as 
retail sales or setvices even though the school, acting as an intermediary, arranges for the taking 
of the photographs at a discount. 

(c) Individual. 

The receipts derived from taking photographs for individuals for their own personal use are 
receipts from retail sales or services. (see FOH 21epO0.) 

2lcpO4 Plumbing and heating equioment. 

(a) The function of distriiutors of plumbing and heating equipment is to bring together for plumbers, 
contractors, jobbers, builders, and dealers a large number of products from manufacturers of 
piumbing and heating fixtures and fittin@. Distributors do not engage in plumbing contracting but 
operate at the wholesale distribution level. Sales by such establishments, with the posstble 
exception of sporadic sales to individuals, usually at marked-up prices, are not recognized as retail 
in the industry. 

(b) The retailer-wholesaler in this field is of a hybrid nature, performing the function of distributor 
and retailer. Such establishments have list prices for the general consuming public and a trade or 
discount price for plumbers, contractors, jobbers, builders, or other dealers. Only those sales to 
the general consuming public at list prices are recognized as retail sales in the industry. (see IE? 
779321(c) and (d).) 

21cpO5 Paint sales. 

(a) Paint, varnish, and related items are not within the “lumber and building materials” determination 
contained in II3 779355. No formal determination has been issued for the paint industry. 

(b) For purposes of a retail sales analysis, sales of paint, varnish, and related products are recognized 
as retail to the extent that such sales are made without any appreciable discount and involve 
purchases of small quantities such as would be sold to members of the general consuming public 
to satisfy their everyday needs. On the other hand, sales either in substantially larger quantities or 
at substantially greater discounts than those typically made to members of the general consuming 
public are not recognized as retail sales. (see IE3 779327 - 779329.) 

(cl In applying the principles set out in (b) above, it is necessary to take into consideration certain 
purchasing practices which are prevalent generally throughout the paint industry (see IB 779328). 
For example sales to painters and painting or building contractors and other large commercial 
users are generally made in substantially larger quantities or at substantially greater discounts than 
those made to members of the general consuming public. In addition, such purchasers often enter 
into informal business arrangements or understandings (as discuss4 in IB 779328(c)) whereby 
particular sales, although involving relativeiy small quantities, are discounted on the basis of 
volume purchased over a period of time. Such sales agreements generally result in purchases over 
a given time which materially exceed purchases made by a typical member of the general 
consuming public to fill his own needs and are thus regarded as nonretail sales. Of course, sales 
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to painters~or other commercial users to satisfy some immediate need or requirement for a small 
quantity of goods and within the range of the store’s typical retail discounts may be recognized as 
retail sales. 

The term ‘for resale” is explained in IB 779330 - 779336. Sales of paint, varnish, and related 
items to such purchasers as painters and painting or building wntractors are sales for resale 
(unlas acluded from this category by Set 3(n)) if the items are part of a ‘job” being done for 
the p-s customer. For uample, a painter may buy paint to paint a store for the owner or 
a painting contractor may buy paint to paint a warehouse for a manuf&uting firm. In order for 
sales to be excluded from the category of ‘for resale” all the tests of Set 3(n) must be met (see 
lB 779335 and 779336). The tests are: 

(1) the goods sold must be used in residential or farm building wnstruction, repair, or 
maintenance, g& 

(2) the sale must be recognized as a bona fide retail sale in the industry. 

Thlls,ifin~garetailsalcs~asaleisdetenninedtobenonretailinaccordancewith 
the principles set out in (b) above, Set 3(n) would have no application. Similarly, sales of paint 
to painters or painting wntractors for use in the constructiou repair, or maintenance of 
commercial or industrial structures or any other structures not specifically included in Set 3(n) are 
regarded as sales for resale and may not be considered for exclusion from this category under Set 
3(n). 

Parking lots and parsecs. 

The operation of public parking lots is recognized as rendition of a retail service (see IB 779320). 

certain parking lots may contract with hotels to provide parking for guests. Such sales, whether 
on a per car or monthly or some other basis are considered sales for resale. This is true 
notwithstanding that the cost of the parking is “included” in the room rate, i.e., no extra charge is 
made for the space. The contract is between the hotel and the garage and the hotel resells the 
space to the customer. Also the fact that such sales may or may not be made at a discount does 
not alter their status as sales for resale. 

If a parking lot provides parking spaces to customers of a retail store such as a “park and shop” 
agreement, such sales are, as in (b) above, considered as sales for resale. Insofar as the park and 
shop customer pays the difference for the parking privilege when he uses the lot beyond the 
alloted stamped period of free parking given him by the merchant, that part of the parking is 
retail sale of the parking to the customer and not a sale for resale. 

In some cases a company may wntract with the parking lot for spaces for the use of its 
customers. In such cases if there is no charge made by the lot to the customer, such sales are 
wnsidered sales for resale. 

If a parking lot or garage is open to the general public and otherwise meets Set 13(a)(2) 
exemption requirements, the fact that a high percentage of the customers may wme from one 
building e.g., an office building or apartment complex, will not per se destroy the nature of the 
establishment as a public parking lot or the application of Set 13(a)(2). 
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(f) Thefact~trrynV~~~payfor~~onotherthana~basis,i.e.,~y,etc.,hasElo 
effixt on the retail nature of such sales provided that the car is parked in any open available space. 
Ilowevet,theleaseofaspecificrlrsimratedspaceforoole’suclusiveuseismtncognizedrrsngil. 

. 21cpO7 Pa&w lots or earae~ted at mtion term& . 

2lcpOg Photofinishing receivk stations. 

(a) fkrtain photofmishmg companies operate small receiving stations for film to be proces&, known as 
kiosk. Such kiosks are often located in shopping center parking lots and are operated by one or two 
individuals. These kiosk-type CsQbliabmen~ sell film and awessorr ‘esattberetaillevelaswellas 
receive fiim for developing and processing from tile general public. 

(b) Such kiosks may be considered estabhsbmems for pmposes of Set 13(a)(2) and the exemption may 
apply if tbe tests are met. 

21croo “Recemion centers” for foreign mimatorv worker& 

“Reception centers” for foreign migratory workers are -ties of wmmer~ to provide food 
and shelter for such works as they move from the point of origin to the point of destination with the 
entire program and facilities under government wntrol. These centers are neither restaurants, hotels, 
nor a combination of both, but are government controlled privately operated facilities not open for the 
benefit of the public. They are not, therefore, within the retail concept or subject to retail service 
establishment exemption. 

2 1 crO1 Religious ark&. 

Sales of religious articles to individuals are rewgnizd as retail sales. sales to religious organizations 
at special diswunts in quantities materially in excess of tboae which a member of the general 
wnsuming public would buy, are not retail sales. The sale of church supplies, suitable only for 
churchuse,suchasaltcrsmdpews,ismtaretailsale. 

2lcro2 Reuoh&terine furniture for hotels. 

Reupholstering and recovering furniture for hotels or apartment houses in large quantities at a discount 
isnotrewgni2zdasaretailaerviceintheindustry. 

21csOO &ottintr eocx&. 

Salesofsportinggoodstoteamsandclubs,?sweU,assalesofsportinggoodstoschoolsandto 
governments, are not retail sales. 
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21cso1 v . 

2lcsol - 2lctoo 

(a) ForpuposesoflB779367of5cemachinesandqu@ent, typically stockrd arxi sold by commercial 
stationers and wnsidered by Wage-Hour to be the subject of retail saies,.include tbe following 
equipment and small-type office ma-: 

EouiDment . . - 

Listaders 
paperamers 
Pencil shaIpeners 
Postal scales 
PMchts and pelforators 
safesandchests 
staple removers 
Staplers 

For purposs of IB 779.367(b)(6), the Mowing are “specssd” macbks aad equipment not 
regularly stocked by commercial stationers and the sale, service, repair, or rental of these items is not 
rewgnixed as retail by Wage-Hour: 

Accounting machines 
Aclckbg Macllines, electric 
Bank vaults 
Duplicating machines, ekctric 

21c!so2 Shoe mir shops. 

21ctoo 

(a) 

The activities of a shoe repair establishment are not considered to constitute engagement in 
“laundering, cleaning, or repairing clothing or fabrics, ” and thus such an establishment may qualify 
for the Set 13(a)(2) exemption if the tests are met. (See alsQ FOH 12&L) 

. . Televlaon sets. oars. installation and remir se&q. 

The installation of television sets for home use and tbe repair of the sets, whether or not under a 
service contract, are rewgnized as retail services in the indusq. Similarly, the sale of television 
parts to home users, whetber or not in connection with the repair of a home &vision set, is a retail 
sale of goods. 

0) Television repair services performed by a television service company for home users under service 
wntracts between the service wmpany and the wstomer, obtained by the wmpany through the efforts 
of television dealers, are not sales of services to the dealers for resale D their customers. In such 
cases, the dealer acts as an agent for the television service wmpany in the sale of television service to 
thehomeuser. Recciptsfromthesalesofserviccinthis mannertohomeusersarerewiptsfkomthe 
sale of retail services. 

c- 
Dictating or anscribing machks 
Handwmam 
Handduplicating madI& 
Numbekg and dating machks 
P~computers 
sedillgmachbrs 
T=stamps 
Typewritm(exceptasmtedin(b)below) 

Teleprinters 
Typewriters, electric, other than portable 
Typewritws, extended carriage 
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(c) On the other hand, where the contract is between the television dealer and the home user, and a 
service company performs the work on behalf of the dealer, the sales of the se&es are sales for 
resale. 

21ctOl Transwrtation tickets. 

(a) The receipts from the sale of transportation tickets are not receipts from sales recow as retail 
in the industry. Furthermore, the sale of a ticket for an interstate journey is not a sale made 
within the State. The item actdy sold is an intetstate tip which takes place across State lines. 

(b) If an establishment sells transportation tickets on a commission basis, the total receipts from such 
sales (rather than just the amount of commissions) are counted in determining sales. 

(c) An employee of a retail establishment who sells transportation tickets is employed within the 
scope of his employer’s retail business and will be exempt provided the establishment meets the 
tests for exemption. 

21~102 Towing and wrecker services. 

The retail concept does not apply to establishments which are primarily engaged in performing 
towing and heavy duty wrecker sexvices for bus and trucking companies, police departments or 
other governmental agencies. The business of such establishments is more nearly akin to 
transportation than to retailing for purposes of the Act. There may, of course, be other towing or 
wrecker services performed in the usual course of business by a typical gasoline service station or 
automobile repair garage, such as hauling in stalled or wrecked vehicles for repair, which are done 
in a context and under circumstances which may be recognized as retail in the industry. 

21ctO3 Truck stem. 

(a) IB 779317 provides that truck stops are among the types of establishments to which the retail 
concept does not apply (see also IB 779371(c)(6)). 

(b) Generally a truck stop is an establishment, often departmentalized, providing senice station 
facilitia designed for highway carriers. In addition to fueling facilities for trucks and buses, it may 
include food service facilities, sleeping quarters for truckers, and a compound where trucks are 
parked and serviced. It is characterized by long approaches and exits, and wide spaces between 
fuel pumps which make services more convenient for large trucks. A tnxk stop carries gasoline, 
diesel fuel, various parts and accessories and often has ice available for re-icing of cargo trucks. 
Limited truck repair service is usually available. Those providing maintenance service have 
speci&ed equipment, such as oversized tire equipment, designed especially for truck servicing. 
The primary source of revenue is generally the sale of diesel fuel which is used almost exclusively 
by large trucks, heavy tractors, buses, and construction equipment. A high percentage of the sales 
of truck stops are made to the trucking industry, not the general public. 

(c) To determine whether a food setice facility in a truck stop qualifies as a separate establishment, 
apply the tests in IB 779305. In order to be considered as a separate establishment, the food 
semice portion must: 

(1) Be physically separated from the other activities of the truck stop; 

(2) Be functionally operated as a separate unit, having separate hooks and records reflecting 
separate accounting of its revenues and expenses; and 
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(3) Have no interchange of employees with the other units of the truck stop. 

(d) With regard to (c)(2), the food service facility must operate as a separate restaurant which 
encomagcr the patronage of the general public (not just truckers) in.order to be considered 
functionally separate. Whether this part of the functional separation test is met depends upon all 
the facts in each individual case. The following factors are sign%cant in this regard and should be 
expioreck . 

(1) Does the truck stop’s advcrGsing make cl= that it has a separate restaurant which welcomes 
the general public? 

(2) Does it actively encourage public patronage by newspaper ads, highway signs, and similar 
means, such as providing lunc&s for business clubs, featured menus for &nil&, special days, 
children’s portions and the like? 

(3) Does it discourage patronage by the general public? 

(4) Do sales rise substantially in the summer vacation months or other periods when families are 
on the road? 

(e) The requirement of no interchange of emplayas (item (c)(3) above) has reference to the 
indisc’ * te use of employees in both units. This requirement is met where the interchange is 
only occasional (see IB 779305). Interchange typically refers to employees who physically work in 
both units. Thus, the nAmerchange test is not met where a cashier regularly work in the food 
setice facility at meal times and in the other portions of the truck stop at other times. On the 
other hand, where a bookk#per is located in one unit but work on the payroll records of both 
the food se&e f&ility and the other portions of the truck stop, this activity would not in itself 
defeat the requirement that there be no interchange of employees. 

(l) Where a food service facility in a truck stop is a separate restaurant establishment under the 
standards listed above, employees of the restaurant who also perform work for the non-exempt 
establishment during the same w/w are not “employed by” a restaurant during such wb (cf. IB 
779311(a)). Thus, a bookkeeper who maintains records for both units is not within the restaurant 
exemption. On the other hand, employees of a separate restaurant establishment who irregularly 
perform an insignificant amount of incidental work for the non-exempt unit are within the 
exemption. 

NOTE: This revision drops the requirement that 50% of the food sales must be made to the 
general consuming public. It recognizes that many eating facilities may meet the 
functional separation test even though they are located in truck stops. However, such 
eating facilities must se= and be open to the general public rather than be restricted to 
a particular group. 

21ctO4 Temmxarv heln firms. 

The retail concept does not apply to establishments that specialize in supplying part-time or full- 
time employees who perform nursing care and domestic work in private homes and health care 
institutions. 



Rev. 584 FIELD OPERATIONS HANDBOOK - 7/3290 21&o - 21d2 

21cvoO Vendine machine installation and maintenance. 

An establishment engaged in the business of installing, servicing, or repairing coin-operated 
vending machinu is not within the retail concept. 

2ltwOO Well drilling. 

The drilling of wells is a construction-type activity and is not within the retail concept. 

21cwOl Wreckine or dismantline buildines. 

(4 

(b) 

(cl 

Cd) 

W 

Building demolition or wrecking companies operate typica& as contractors who bid on the 
demolition of particular buildings. In such bids, the company estimates its labor, equipment, and 
overhead costs, the salvageable value of materials (unless the materials are to be retained by the 
owner), and a margin for profit. Contractors engaged in the demolition or wrecking of buildings 
are generally recognized as part of the construction industty. Most of their jobs are to clear land 
for further construction. The demolition contractor operates as a construction contractor, 
ordmarily figuring his profit on the wntracts for demolition jobs rather than on markups of goods 
procured and kept in stock for sale to customers. For these reasons, employees engaged in such 
wrecking activities are not employed “by” a retail or se&e establishment. 

Where a wrecking company has a separate place of business in which it maintains a stock of used 
(and perhaps some new) building materials for sale to customers, which it operates in the same 
manner as establishments of other building materials dealers, it may qualify as a retail 
establishment. In making a retail sales analysis, the annual dollar volume of sales made by the 
building materials establishment will not include the company’s receipts from wrecking contracts 
and from sales of the salvaged materials made at demolition sites. The latter receipts are 
attributable to the wrecking or demolition establishment of whose activities they are a part, rather 
than to the building materials establishment. 

The exemption would not apply to employees, working in or out of an exempt building materials 
establishment, who during the week engage in work that is a part of the wrecking establishment of 
the same employer. This would be true regardless of how such employees are carried on the 
payroll, and irrespective of whether they work at demolition sites or in the retail establishment on 
such work (see IB 779311.) 

If a building wrecking company operates both its wrecking business and its building materials 
business from the same premises, each business will be treated as a separate establishment and 
the same rules as in paragraphs (b) and (c) above will apply. (see IB 779336.) 

Cleaning used bricks by knocking off mortar with a hammer, removing nails from lumber, cutting 
off termite-ridden portions from lumber, and the cutting to size and threading of pipe constitute 
a&it.& which are incidental to the making of sales. An establishment so engaged is not making 
or processing goods within the meaning of the FLSA Set 13(a)(4) exemption. 

21&Z Wallnaner sales. 

The principles expressed in FOH 21cpO5 with regard to paint sales are equally applicable in 
classifying wallpaper sales as retail or nonretail. 
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RErAIL EsTABLls- MAKING OR PROCESSING GOODS FOR SALE - FLSA 
SEC 13(a)(4) - GENERAL PRINCIP~ 

General provisions and m 779. 

Set U(a)(4) provides an exemption from Sets 6 and 7 of the Act for any employee employed by 
an establishment which qualif& as an exempt retail establishment under Set 13(a)(2) of the Act 
and is recognizd as a retail establishment in the particular industry notwithstanding that such 
establishment makes or pmcesses at the retail establishment the goods that it sells: Provided, 
That more than 85 percentum of such establishment’s annual dollar volume of sales of goods so 
made or p~xxssed is made within the State in which the establishment is located. 

IB 779345 through 779350 set forth Wage-Hours’s position regarding the applicability of 
Sex 13(a)(4). 

Where FLSA Set 13(a)(4) eXemDDOn is inaDDlicable. 

Where an establishment meets the requirements of the Set U(a)(2) exemption, but fails to meet 
the additional requirements provided under Set U(a)(4), all empioyees employed by the 
establishment, other than employees engaged in the making or processing activities, will be exempt 
under Set U(a)(2). In such a case it is, therefore, necessary to determine which employees are 
engaged in the making and processing activities and thus are not eligible for the Set 13(a)(2) 
exemption. 

Where clerical, messenger, or custodial employees work for both the selling as well as the 
manufacturing part of the establishment, the Set 13(a)(2) exemption will apply to such employees, 
for enforcement DurDoses, if in any w/w no more than 20% of their time is allocable to the 
manufacturing portion of the establishment. (see IB 779368.) 

Homeworkers emdoved bv exemDt establishment. 

The Set 13(a)(4) exemption does not extend to homeworkers. 

R/K under Set 13(a)(4). 

To furnish proof of an exemption under Set U(a)(4), a retail establishment may find it necessary 
to keep detailed records showing not only where its sales were made, but which sales were of 
goods made or processed by it. Without this more detailed record, the establishment may be able 
to prove that at least 50% of its ADV of sales was made within the State but not be able to 
prove that at least 85% of the goods made or processed by it were sold within the State. 

While generally a claim by an establishment to exemption under Set 13(a)(4) must be supported 
by records, care shall be exercised not to impose an unnecessary R/K burden on the 
establishment. However, if the establishment makes or pm goods which it does not sell 
within the State and a proper determination of exemption under Set 13(a)(4) will be difftcult in 
the future without this additional sales information, the establishment shall be advised of the 
wisdom of showing such additional data in its records. 
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21dO4 -mole of aoolication of Set 13(a)(4) reuuiremcnts. 

(a) As an aample of how the percentage requirements for exemption under Set 13(a)(4) might be 
applied, the following illustration is offered. The ABC Bakery Shop, located at Portchester, New 
York, near the New York-Connecticut boundary, does all of the baking of breads and pastries and 
the selling of these bread and pastries at the same establishment, and in addition purchases milk 
and cream for resale to its customers. It sells and deiivm not only to private individuals for 
home cmmmption, but also to oertain restaurants and roadside ciinm located in New York and nearby connecticut. 

(b) Au adysis of its ADV of sales disclo6cs: 

(1) Salesofbreadandpastries.. ........................... 

(2) Sale5ofothergxuls(miIk,icecream). ..................... 

(3) Saltsofallgoods ................................... 

(4) Sales to restaurants and roadside diners for resale. ............ 

(5) Salesrecognizedasretailsalesintheparticular 
industry and not for resale ............................. 

(6) SalesofallgoodswithinN.Y.State.. ..................... 

(7) SalesofallgoodsoutsideN.Y.State.. ..................... 

(8) Sales of bread and pastries within N.Y. State ................. 

(9) Sales of bread and pastries outside N.Y. State ................ 

s 90,ooo 
10,000 

SlOO.000 

GGEO 

8fiooo 

76,000 

xooo 

70,000 

20,~ 

(c) The establishment meets the qualification that 50% or more of its ADV of sales must be made 
within the State in which it is located - $76,000 out of a total of $100,000. 

(d) The establishment meets the qualification that 75% or more of its sales are recognized as retail in 
the industry and not for resale - S86,ooO out of $100,000. 

(e) Th? establishment does not meet the qualification that 85% of its ADV of sales of the goods 
made by it, namely the breads and pastries, must be sold within the State-only S70,OOO out of 
S90.000 is sold within the State. 

(f) Because it does not meet the requirement that 85% of its ADV of sales of the goods made by it 
must be sold within the State, the ABC Bakery Shop cannot be exempted under Set 13(a)(4), and 
the employees making the breads and pastries are not exempt. However, since the establishment 
meets the requirements for exemption under See 13(a)(2), all other employees employed by it are 
exempt, except those who engaged in producing breads and pastries. 
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21c APPLICATION OF SEC U(a)(4) - RETAlL RECOGNlTlON OF ESTABLISHMENT 

2leOO Purnose and use. 

FOH 21e contains examplea relating to retail recognition in the industry of establishments engaged 
in mahng or processing the goods sold. These examples are to be used in conjunction with IEt 
779 for the purpose of distinguishing establishments recognized as retail from factories for which 
there is no retail recognition in the particular industry. 

21eaOO Auto engines or transmissions rebuilt. 

An establishment which removea engines or transmissions from cars and replaces them with 
engine5 or transmissions rebuilt on the premises is engaged in manufacturing and is not 
recognized as a retail establishment in the industry under Set 13(a)(4). 

21eaOl Auto wrecking. 

An establishment engaged in wrecking automobiles would not be exempt under Set 13(a)(4) since 
a wrecking yard is not recognized as a retail establishment. It does not matter that the wrecking 
activities consist of dismantling automobiles to salvage parts sold at retail. The sale of new or 
used automobile parts to individuals for their own use is recognized as retail sales, whether the 
sales are made by a SeTvice garage or a wrecking company. An auto wrecking establishment, 
although it is not recognized as a retail establishment for Set 13(a)(4) purposes, may be entitled 
to the Set 13(a)(2) exemption if it meets the statutory teats for the latter exemption. If it is 
exempt under Set 13(a)(2) only, those employees not engaged in the wrecking or dismantling 
activities will be exempt. Sales of junk are not recognizd as retail. 

21ebOO Bakeries. 

A bakery which sells through special outlets or which makes virtually all of its sales at the homes 
of its customers through driver-salesmen is not recognized as a retail establishment in the 
particular industry. 

2lecOO Canvas covers. 

The Set 13(a)(4) exemption does not apply to a manufacturing establishment which makes and 
sells canvas products such as truck covers, hay stack covers, luggage covers, combine canvases, 
cream can lid covers, miscellaneous canvas bags, or other canvas products manufactured to 
speci5cations of the purchaser. 

21ecOl Concrete blocks, flues. and nine manufacture. 

(a) An establishment engaged in manufacturing concrete blocks, 5ues, and pipes is not recognized as 
a retail establishment in the industry and, therefore, would not quality for exemption under 
Set 13(a)(4). 

(b) Situations may be encountered where an establishment engaged in the sale of lumber and other 
building materials at retail makes or processes concrete blocks and flues at the establishment and 
sells them there. In such a case, where the making or processing of concrete blocks, 51x5, and 
other materials at the establishment is not so extensive as to characterize the establishment as a 
manufacturing establishment, and if it is determined that the establishment as a whole is 
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reco~ as a retail establishment and meets the other tests of Set 13(a)(2) and Set 13 (a)(4), 
the employees making and processing the concrete block and flues wiIl be considered as within 
the Set 13(a)(4) exemption. 

2leco2 @mmte readv-min 

(a) An establishment engaged in producing and selling ready-mix concrete is not recognized as a retail 
establishment in the industry and, therefore, cannot qualify for exemption under Set 13(a)(4). 

(b) Since the production and sale of ready-mix concrete is entirely foreign to the retail concept, 
employees engaged in making or processing ready-mix concrete cannot be exempt under 
Sez U(a)(4) even though the establishment may othenvise qualify for the Set U(a)(2) exemption. 
Further, transit-mixed concrete or any teady-mix concrete with respect to which some processing 
in transit is required to keep it in condition for its intended use at the point of delivery to the 
customer is not “made or proces& at the retail establishment”. 

21ecO3 Curtains. slip covers, and draneries. 

An establishment which sells readymade curtams at retail, and also makes curtains, slip covets, 
and draperies to order for private individuals, may be recognized as a retail establishment under 
* WOW. 

21edOO Dairv giants. 

(a) Establishments which manufacture milk into butter, procesxd cheese, condensed and evaporated 
milk, ice cream, and the like are engaged in manufacturing activities and are not recognized as 
retail. 

(b) Establishments engaged in the pasteurization and consumer distribution of fluid milk may also 
make and distribute orange drink and such milk products and byproducts as premium milk, 
homogenized milk, regular milk, skim milk, cream, bulk milk, cottage cheese, buttermilk, and sour 
cream. Such establishments are not regarded as manufacturing establishments in the industry, but 
rather as part of the distriiutive trade and may be recognized as retail establishments. The fact 
that goods made or processed on the premises are sold by the establishment through outside 
salesmen will not defeat the exemption provided all of the other requirements of Set 13(a)(4) are 
met. (see IB 779348(c).) 

2lefW Farm imdements manufacture. 

An establishment manufacturing farm implements such as tomato planters, land planes, farm 
trailers, harvesting equipment, and fertilizr spreading equipment is not recognized as a retail 
estabhshment in the industry. 

21efOl Fertilizer manufacturers. 

An establishment engaged in the manufacture of fertihzr or similar products is not recognized as 
a retail establishment. 
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21eiOO Ice substations and vendine machines. 

Sales of ice by an establishment through its unattended automatic vending machines separate from 
the ice plant are attributable to the establishment for purposes of Set 13(a)(2) tests, and such 
sales do not defeat an otherwise applicable exemption under Set 13(a)(4). On the other hand, an 
establishment that sells through an attended “substation” separate from the ice plant does not 
meet the requirement of the Set U(a)(4) exemption that the goods made at the establishment 
must be sold at the establishment. 

21eUO Lumber and building materials dealers. 

IB 779354, 779355, and 779356 set forth the criteria for applying Set 13(a)(4) to lumber and 
building materials dealers who make or process the goods they sell. 

21emO0 Mattress manufacture. 

An establishment engaged in the custom manufacturing of mattresses, box springs, Hollywood 
headboards, and the like, is not recognized as a retail establishment in the particular industry. 

21emOl Mobile home manufacturers. 

An establishment engaged in the manufacture of mobile homes and house trailers is not 
recognized as a retail establishment. 

21eoO0 Ontician. 

An opticians’s establishment, making or processing optical goods at the establishment, such as 
grinding lenses which it sells at retail to private individuals, is recognized as a retail establishment 
under Set 13(a)(4). 

21epOO Phototrranhic studios - develoDine and minting. 

If a photographic studio meets the tests of Set 13(a)(2) (see FOH 21cpO3), the exemption is not 
defeated for employees “employed by” the establishment to develop and print (including 
homeworkers doing coloring and tinting) the photographs taken. Such activities are considered to 
be incidental to the primary retail setvice performed - the skillful taking of photographs. 
However, if the establishment is also engaged in developing and printing exposed film received 
from its customers or other establishments, such developing and printing activities are regarded as 
the manufacturing of pictures lacking the retail concept. Consequently, if employees so engaged 
are “employed by” an establishment exempt under Set 13(a)(2), they are exempt only if the tests 
of Set 13(a)(4) are met. 
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21h RETAIL OR SERVICE ESTABLISHMENTS - EhfPLOYEES COMPENSATED PRINCIPALLY 
BY COMMISSIONS - FUA SEC 7 (i) 

21hOO General provisions and IB 779. 

(4 Set 7(i) provides an exemption from Set 7(a) for any employee of a retail or service 
cstablisliment “if (1) the regular rate of pay such employee is in excess of one and one-half times 
the minimum hourly rate applicable to him under section 6, and (2) more than half his 
compensation for a representative period (not ks than one month) represents commissions on 
goods or se&es. In determinin g the proportion of compensation representing wmmissions, all 
earnings resulting from the application of a bona fide commission rate shall be deemed 
w&ions on goods or services without regard to whether the computed wmmissions exceed 
the draw or guarantee”. 

(b) Wage-Hour’s position with regard to the application of the Set 7(i) exemption is set forth in 
IB 779.410-779.421. 

21hOl R/K reuuirements. 

The R/K requirements with respect to employees for whom the OT exemption under Set 7(i) is 
taken are set forth in Reg 516.16. While failure to maintain such records would constitute a R/K 
violation, it does not in itself invalidate an otherwise applicable exemption. 

21hM Reoresentative ueriod for annking Sac 7(i) to new emnlovees. 

(a) IB 779.417(d) indicates that the same representative period for purposes of Set 7(i)(2) may be 
used for a group of employees where it can be demonstrated that the facton afkcting the 
proportionate relationship between total compensation and compensation representing 
commissions will be substantially identical for all of the employees in the group. If a new 
employee becomes part of a group, all of whom clearly meet the test of Set 7(i)(2) based on the 
representative period designated for them, the new employee may also be treated for enforcement 
purposes as meeting the test of Set 7(i)(2) from the start of his employment if it can reasonably 
be expected that, considering the experience and other qualifications of the new employee, there 
will be no sign&ant difference as to the proportionate relationship between the types of 
compensation in his situation from that prcMiling for the other members of the group. Similarly, 
if a new employee is hired to fill a specific job previously occupied by an employee for whom 
substantial information as to compensation is available, and if it can reasonably be expected that 
the proportionate compensation for the new employee will not be substantially different from that 
of the previous employee, the period applicable to the .previous employee can be applied to the 
new employee. 

(b) In situations when it cannot reasonably be expected that the proportionate compensation of a-new 
employee will wrrcspond to that shown in the representative period applicable to a group or to 
the prior occupant of the position, as may happen, for example, in the case of a new employee 
who is inexperienced, Wage-Hour will, for enforcement purposes, permit the employer to 
determine compliance with Set 7(i)(2) on the basis of the new employee’s earnings experience (of 
not less than one month) until the completion of the full representative period applicable to other 
employees in the department or establishment. 
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J3ermlar rate determinations under Set 7(i)(l). 

A week-by-week determination of the regular rate for purposes of Set 7(i)(l) is not necessary if 
the earnings are consistently and obviously higher than required to meet the test However, 
tituatious may be encountered where the test is not clearly met and specific determinations of the 
regularrateforparticularweeksarerequireb Thiswillpresentnodi5cultyintheordinarycase. 
However, if the employee is paid commissi ens under a pay plan involving balancing factors, 
complex problems as to the regular rate are raised. For esampk a guarantee plan may operate 
on a formula basis which refleus the cumulatjve e&t of the employee’s sales work with the 
understanding that additional payments will be made when the amount due from commissions over 
the period aaxds the total compensation previously paid. Or, the guarantee plan may include a 
provision that if commissions allocable to a particular w/w fall short of the guarantee the amount 
of the insufficiency will be carried forward as a “deficit” and deducted tirn an “overageW in some 
future w/w. h such csu the CO shall obtain the facts as to the operation of the pay plan and 
submit the matter through channels to the RS for an opinion. 

In determing whether or not the employee’s R/R of pay is in excess of 1 112 times the minimum 
hourly wage as required by set 7(i)(l) of the FlSA, the employer may divide the employee’s total 
earnings attributed to the pav ueriod by the employee’s total hours worked during such pay 
period. Total earnings include commissions, any part of a draw that exceeds commissions, and 
supplemental payments, if any, that may have been paid to the employee. Supplemental payments 
means payments that have been made in order to increase the employee’s earnings to an amount 
in excess of 1 112 times the minimum hourly wage. 

Commissions commuted as a nercentage of charpes for services. 

Some retail or setvice establishments compute an employee’s compensation on the basis of 
percentage of the charge to the customer, such as the charge for labor or the charge for service 
and parts used in repair. Compensation computed in this manner “represents commissions on 
goods or sendces” for purposes of applying Set 7(i). Employees whose compensation (either in 
whole or in part) is frequently computed in this fashion are barbers, beauty shop operators, 
household appliance repairmen, and automobile mechanics. 

Some auto service garages compensate mechanics or painters on the basis of commissions which 
are based on a percentage of the estimated labor charges to recondition used cars which are 
subsequently sold. Such payments “represent commissions on goods or services” for purposes of 
set 7(i). The term “commissions or services” includes commissions measured by value as well as 
by sale of se&es and the value of such services is ultimately reflected in the price of the us4 
cars worked on. 

Some auto service garages pay employees a flat fee to recondition used cars which are 
subsequently sold. Such payments which are paid without regard to the value of the service 
performed do not represent “commissions on goods or services” for purposes of Set 7(i). Such 
employees are considered to be compensated on a piece rate basis and not on the basis of 
wmmissions. Commissions, for putposes of Set 7(i), usually denotes a percentaee of the amount 
of monies paid out or received (set (b) above). (However, gg (d) below.) 

Some auto service garages and car dealersb.ips compensate mechanics and painters on the 
following basis: The painter or mechanic gets so much a “flat rate” hour for the work he or she 
performs. A “flat rate” hour is not an actual clock hour. The painter or mechanic may work or 
7, 8 or 9 hours a day and still receive credit for 10, 11 or 12, etc., flat rate hours depending upo. 
how much work he or she has done. Each job is assigned a certain number of hours for which 
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the customer is charged, regardless of the actual time it takes to perform the job. The employee 
is given a certain proportion of that charge expressed in terms of so many dollars and cents per 
“flat rate” hour rather than in tetms of a percentage of the charge to the customer. The dealer 
does not change the employee’s share per flat rate hour if the charge to the customer is changed. 
In such situations Wage-Hour will not deny that such payments represent “commissions on goods 
or services” for purposes of Set 7(i) (see IB 778.117 and 779.413(b)). Such employment will 
qualffy for exemption under Set 7(i) provided all the other tests of the exemption are met. 

21h05 Failure to choose a remeaentative neriod. 

Reg 516.16, IB 779.415 and 779.417 require the employer to choose a representative period and 
such period must be designated and substantiated in the employer’s records. The absence of such 
a designation is a violation of the R/K requirements (see FOH 21hOl) and may be grounds for 
denying application of the exemption. However, in order to avoid unjustifiably penalizing an 
employer in the case of a first investigation, retroactive selection of the representative period by 
the employer shall be allowed if such period meets the requirements of lB 779.417. 

21hO6 Commissions naid to deoartment or store manapers. 

In some cases a department manager or store manager is paid a co&ion on all or some of 
the sales made by his department or store. For purposes of applying Set 7(i) to such a manager, 
these payments are considered to represent commissions on goods or services, even though the 
other employees actually made all or most of the sales. The role, position and function of the 
manager greatly contribute to the sales of his store or department. 

21hO7 Service charges mav be commissions. 

(a) A service charge levied on its customers by an establishments e.g., hotel, motel, or restaurant, for 
services rendered by waiters, waitresses or other such service employees (see FOH 3OdO4(a)), may 
qualify as a “commission” pursuant to Set 7(i). This is so because a service charge that is 
completely or partially paid to such employees is keyed to sales since it bears a direct relationship 
to the goods and services which the establishment sells, and it is a specific percentage of the bill 
presented to the customer. Accordingly setvice employees paid such service charges may qualify 
for Set 7(i) if the other tests are met. 

(b) Tips, however, are not “commissions” for purposes of Set 7(i). 

21hOS Laundtv and similar establishments excluded from Set 7(i) exemption. 

Set 7(i) does not apply to any employee of an establishment which derives more than 25 percent 
of its annual dollar volume from laundering, cleaning, or repairing clothing or fabrics, including 
rug and carpet cleaning, or other nonretail activities, since such an establishment would not qualify 
as a retail or service establishment as defined in Set 13(a)(2). (See also FOH 21cL02 for 
discussion of types of establishments included from Set 13(a)(2).) 
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MOTION PICTURE THEATERS - SEC l3(b)(27) 

General urovisions. 

Efktive 5/l174, Set 13(b)(n) of the Act provides an exemption from the OT provisions for “any 
employee employed by an atabiishment which is a motion picture theater”. 

. . 
There are no monetary tests under Set U@)(Z) nor is it necessary in order for the exemption to 
apply that the establishment be a “retail or service” establishment as defined in Set 13(a)(2). The 
exemption may thus apply without regard to whether or not the establishment is itself a covered 
See 3(s) enterprise, or is a part of one. 

Motion oicture theater defined. 

The defition set out in IB 779384 shall be used to identify establishments to which the 
Set U(b)(27) exemption will apply. As a rule+f-thumb the establishment will be considered to 
be “prima@ engaged iu the exhiiition of motion pictures” if 50% or more of the presentation 
time is devoted to the showing of motion pictures. 

ADDiiCatiOn Of %C 13b)(2). 

While it is not necessary that an establishment be a “retail or service” establishment for 
Set U(b)(27) to apply, such establishments may qualify for the Set 13(a)(2) exemption if the tests 
are met. 

ADolication of Set 13(a)(3). 

The Set 13(a)(3) exemption may apply to drive-in theaters if the tests are met. 
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21k HOTED - MOTELS - RESTAUIWNTS - SEC U@)(8) 

(a) Set U(b)(8) of the amended Act, effective S/l/76, provided a partial OT exemption for: 

‘(A) Any employee (other than an unployet of a hotel or motel who performs maid or custodial 
services) who is employed by an establishment which is a hotel, motel, or restaurant and who 
re&ves compensation for employment in excess of forty-six hours in any workweek at a rate not 
less than one and one-half times the regular rate at which he or she is employed”. 

“(B) Any employees of a hotel or motel who performs maid or custodial services and who 
receives compensation for employment in excess of forty-four hours in any workweek at a rate not 
less than one and one-half times the regular rate at which he or she is employed”. 

(b) Effective 5/l/77, maid and custodial workers in hotels and motels became entitled to OT 
compensation after 40 hours in a week all other nonexempt employees in hotels and motels and 
all nonexempt employees in restaurants remained at a 46 hour week through 1977. 

(c) The 1977 Amendments phased out Set 13(b)(8) in two steps: 

(1) Effective l/l/78, Set 13(b)(8) is amended by requiring OT compensation for hours in excess 
of 44 per week for employees previously limited to 46 hours; and 

(2) Effective lM9, Set 13(b)(8) is repealed and thus on that date OT is required for hours over 
4Operweek. 

. (d) There are no monetary tests which must be met in order for the exemption to apply nor is it 
necessary that the establishment meet the definitions of a “retail or service establishment”. The 
exemption may thus apply without regard to whether or not the establishment is itself a covered 
Set 3(s) enterprise, or is a part of one. (see IB 779382, 779383, 779386, and 779387.) 

21kOl AD&able OT standard. 

OT compensation at a rate not less than one and one-half times the regular rate of pay must be 
paid as follows: 

Maids and custodial 
workers in hotels 
and motels 

All restaurant workers 
and other employees of 
hotels and motels. 

Date effective 

5/I/16 
mm 
l/l/18 
l/l/79 

(Old Set 13(b)(8)(A) 

OT after 44 hours 
OT after 40 hours 
OT after 40 hours 
OT after 40 hours 

OT after 46 hours 
OT after 46 hours 
OT after 44 hours 
OT after 40 hours 
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Maid and custodial workers in hotels and motels. 

A “custodial” employee is one who guards and protects or maintains the premises of the hotel or 
motel facility in which he is employed. This includes an employee who performs janitorial 
functions, who keeps the facility clean, who tends the heating system, makes minor repairs, and 
the Iike. It includes housemen and gardeners. It also includes employees of the facility engaged 
in activities incidental to the operation of the hotel or motel, such as maids and custodial 
employees in the facility+ beauty or barbex shops, valet, rutamant, and the like. It includes 
employees engaged iu laundering, cleaning, or repair& clothing or fabrics of guests. OT 
protection is thus afforded to those who have duties such as laying carpets and N@ and arranging 
furniture, and to those who have duties such as making beds, dusting furniture, and replenishing 
linen 

Restaurants in txivate clubs. 

A question has been raised concemixtg the applicability to employees of a country club’s dining 
room of the Set U(b)(8) exemption for “any employee employed by an establishment which is a 
. . . restaurant”. Wage-Hour will consider this exemption applicable to employees of a private 
club who are engaged in preparing or serving food or beverages on its premises to its members 
and guests. Typical of the employees within the exemption 8fe cooks and kitchen service 
employees, bus boys, waiter and waitresses, bartenders, snack bar attendants, and other similar 
employees engaged iu the preparation and serving of food or beverages on club premises. In 
other words, the employees engaged in a club’s food and beverage service could qualify as 
employees “employed by an establishment which is a restaurant” even though their work may take 
them into other areas of the club premises. Thus, the food and beverage employees may provide 
service, for example, to members and guest at poolside, in the locker rocms, on terraces, on the 
lawn, in cardrooms or in other recreation areas without loss of the exemption. 

As described in (a) above, our position that these emptions will be considered to apply to the 
club’s food and beverage setice employees has the effeet of a general determination, applicable 
only to such club’s food and beverage setvice employees has the effect of a general determination, 
applicable only to such clubs, that the employees described will be considered to qualify under Set 
13(b)(8) as “employed by an establishment which is a . . . restaurant”. This means that we will 
not, in individual cases, question whether they are “employed by” an identifmble separate 
establishment on the premises which is a “restaurant”. The exemption does not apply to other 
service employees, such as those who maintain the tennis courts, the swimming pool, or who 
attend to the general running of the club -en though such employees may work in the same 
areas as the food and beverage service employees. 

The term “private clubs” as used in (a) and (b) above refers to private clubs where membership 
requirements disqualify them for the Set 13(a)(2) exemption, but which offer to members and 
guest a meal service of the kind provided by restaurants. Examples of ciubs which may have such 
membership restrictions and may offer such restaurant service to members and guests are country, 
town, swimming pool, tennis, golf, ski, and beach clubs, and lodges of fraternal orders. 

Incidental activities bv emnlovees of a restaurant. hotel, or motel. 

Gift items. souvenirs. and tobacco nroducts. 

Employees employed by an establishment which is a hotel, motel, or restaurant in activities 
connected with the incidental sale of such items as gifts, souvenirs, and tobacco products will be 
considered as within the scope of the business and hence subject to the exemption. 
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Custodial work limitation for food service emulovees of a hotel or motel. 

Food service employees of a hotel or motel are considered to come within Set 13(b)(8) if they do 
not spend a substantial amount of their time in the w/w (more than 20%) in custodial services in 
the dining and kitchen premises of the hotel or motel. Custodial services include mopping the 
kitchen floor, vacuuming the dining room rug, cleaning adjacent restrooms, etc. On the other 
hand, these employees would lose the Set 13(b)(8) exemption if th9 perform any custodial 
setices in the w/w not diredy related to maintaining the dining and kitchen premises, such as 
cleaning guest rooms or cleaning the hotel lobby. Kitchen and diuing room employees (including 
banquet workers) are not performing “custodial se&es” when they wash dishes, clean tables, 
carzy out dishes and set tables. Thus, time spent by hotel and motel waitresses, bus boys and 
banquet workers in such activities will not be counted in the 20% tolerance. 

Multi-unit motel. hotel or restaurant organization central functions. 

Employment in central functions of a firm operating more than one hotel, motel, or restaurant 
establishment, as in the case of employees of a central office, warehouse, garage, or commissary 
which senzs a chain of exempt hotels, motels, or restaurants would not be within the exemption 
since such employees are not employed by any single exempt establishment. 

Sex 13(b)(8) rnav avnk to a restaurant eneaeed in laundering. 

Prior to S/l/74, the Set U(b)(S) exemption applied to any employee employed by an 
establishment which is a hotel, motel, or restaurant including those engaged in laundering. 
Employees of a restaurant engaged in laundering are subject to Set 13(b)(8). 

Hotel emnlovees-construction activities. 

Hotel employees who engage in work that is in the nature of construction or reconstruction do 
not qualify for the Se.c 13(b)(8) exemption in any whv in which they are so engaged. For 
example, employees employed by a hotel as maintenance personnel but who perform renovation 
construction activities such as tearing down walls, digging ditches and jackhammer work, are not 
within the Set 13(b)(8) exemption in any w/w that some (there is no tolerance for such 
nonexempt work) construction work is performed. (See also FOH 25j13.) 

Camusites and camoerounds. 

Campsites and campgrounds are not considered hotels and motels for purposes of Set 13(b)(8). 

“Restaurant” defined. 

General guidance in defining “restaurant” is contained in IB 779381. A “restaurant” may be 
further identified as an establishment engaged in serving prepared food and beverages selected by 
the patron from a full menu. Waiter or waitress service is usually provided (except in some 
cafeterias) and the establishment has dining (seating) facilities and equipment. Thus, 
establishments known as cafes, cafeterias, coffee shops, diners, dining rooms, lunchrooms, tea 
rooms, etc., may qualify as “restaurants”. 

There are many types of retail establishments that sell prepared food or beverages for 
wmumption on the premises or for immediate consumption that are clearly not “restaurants”, 
such as druucmg places, social caterers, and ice cream and frozen custard stands. This distinction 
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is not so readily apparent with respect to establishments, such as quick-service food 
establishments, primar@ engaged in seIiing limited lines of refreshments and prepared food items, 
such as hamburgers, fried and barbead chicb~ pW etc., for consumption on or near the 
premises or for ‘take-home” consumptio~~ Such establishments range from “carryouts”, which have 
no seating fiaditics and cannot qualify as kestaurants’, to establishments that have tables and 
booths, parking for eating in one’s ear, and ‘MAome. containers. Whether a quick-service food 
establishment is a “ncstaurant” pursuant to Set 13(b)(8) depends on the facts in a particular 
situation. such quickd food establishmarts that do not pruvide the characteristic employee 
semiccs and the physical and functional equipment and furnish@ that patrons require for 
consumption of meals on the premises are not “restaurat& for purposes of Set 13(b)(8). On the 
other hand, where a particular quick-service food establishment does provide the customary 
employee and dining room services, pursuant to the above and IB n9387, WH will not deny the 
exemption. As in cafeterias, the fact that waiters and waitresses may not be employed would not 
alter this position. The present exampIes in JB 779387 of “refreshment stands” and lunch 
counters” should be interpreted in the light of and consistent with the discussion above. 

The case of Foodservice and Lodeine Institute Inc.. et al. v. Dunlon which challenged the above 
position, has been tried in the U.S. District Court for the District of Columbia. On 9/3OnS, the 
court stated that it appeared the plaid& (Institute, et al.) “fkiied to establish that the ruling and 
opinion letter challenged herein are plainly unreasonable or in conflict with the intent of Congress 
. . . . ” The Court granted the Secretary’s motion for Summary Judgment and denied Plaintiffs 
motion for injunctive relief and dismissed the case with prejudice. The Institute has filed a Notice 
of Appeal on the case, h-r. If the Department prevails in the appeal process, the Institute 
will not be able to raise this challenge on its merits again. They will have to wait for a specific 
case to try the issues. WH will continue to apply such exemptions under the guidelines of FOH 
21kO9 and IB 779387. 

The “on the premises” test referred to above does not necessarily mean a physical structure. For 
example, a garden restaurant or sidewalk cafe could qualify as a restaurant if it provides the 
customary employee and dining room services and facilities. 

Where the patrons of a drive-in food service establishment with no seating facilities are served in 
their cars, the establishment is not a restaurant within the meaning of the exemption. 




