IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
SHERIF el-MASHAD, er al.
Petitioners,
V.

Civit Action No. 05-0270 (JR)

GECRGE W. BUSH,
President of the United States,
et al.,

Respondenis.
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DECLARATION OF MATTHEW C. WAXMAN

I Muatthew C. Waxman, pursuant to 28 U.S,C. § 1746, hereby declare and say as follows:

1. 1 am the Deputy Assistant Secretary of Defense for Detainee Affairs in the
Department of Defensc ("DoD™). My otfice is organized undcr the office of the Under Secretary
of Defense for Policy. The office of Detainee Affairs, which 1 supervise, is responsible for
providing policy advice to the Under Sccretary of Defense on matiers regarding detainees in

DoD control. Ihave served in this position since August of 2004. The following statements
provide a general overview of the process of transferring a detainee in DoD control at the United
States Naval Base at Guantanamo Bay, Cuba {(*GTMO") to the control of a foreign govermnment,
These statements are not intended to be an exhaustive description of al] of the steps that might be
undertaken in particulsr cases but do reflect United States policy and practices with respect to
transfers of detainees from GTMO. I make these staements based upon my persona) knowledge
and upon information made available to me in the performance of my official dutics.

2. Onc of DoD’s current missions is to use all necessary und sppropriate force 1o defeat

the al Qaeda terrorist network and its supporters. In the course of that campaign — which remains



ongeing ~ the United States and its allies have captured thousands of individuals overseas,
virtualty alt of whom are foreign nationals. Through a screening and evaluation process, DoD
determines whether the individuals should be detained during the conflict as enemy cembatants.
Approximately 545 of the foreign nationals are being held by DaD at GTMO,

3. liis appropriate for DoD 10 detain these encmy combatants as long as hostilitjes are
ongeing. Nonetheless, DoD has no interest in detuining encmy combatants longer thun
necessary. Accordingly, DoD is conducting at least annuaj reviews of each GTMO detainee to
determine whether continued detention is warranted based on factors such as whether the
detainee continues fo posé a threat to the United States and its allies, Where continued detention
is deemed no longer necessary, a detainee may be transferred to the control of another
government for release. Furthermore, the United States also transfers GTMO detainees, under
appropriate conditions, to the control of other governments for investigation and possible
presecution and continued detention when those governmenis are willing 10 accept responsibility
for cnsuring, consistent with their laws, that the detainees will not continue to pose a threat to the
United States und its allies. Such governments can include, as in the potential circumstances
before the Court, the government of a detainee’s home country, or a country other than the
detainee’s home country that may have law cnforcemnens or prosecution interest in the detainee.

4. Two hundred and seven (207) detainees have been transferred by the DoD from
GTMO, with 145 transferred for release, and 62 transferred 1o the control of their home
governments for further detention, invest gation and prosecution, as appropriate. Of those 62
detainees who have been transferred to the control of other governments, 29 were transferred to
Pakistan, 9 to the United Kingdom, 7 to Russia, 5 o Morocco, 4 to France, 4 to Saudi Arabia, 1
0 Denmark, 1 to Spain, | 1o Sweden, and 1 1o Australia,
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5. When the DoD transfers GTMO detainees 10 the control of other governments, the
DoD does not ask or direct the receiving government (0 detain the individual on behalfl of the
United States. Accordingly. the detainees are no longer subject to the control of the United
States once they are transferred. When detajnees are transferred to the custody or control of
their home governments, it is frequently the case that the home government takes the detainee
into its custody, at least for an initial peried. In some cases, the home government has
subseguently released the detainee, sometimes after a period of questioning or investigation,
while in other cascs, the detainees have remuined in confinement or su\;wject to other restrictions
in their home countries for various reasons based on the domestic law of the home government.
Por the 62 GTMO detainees transferred by the DoD ta the control of their home countries, most
have subscquently been reteased from detention.

6§ Once a DoD transfer of a GTMO detainee is proposed, including for possible
prosecution, the views of intercsted United States Government agencics are considered,  For
such z ransfer, it is the policy of the United States, consisient with Article 3 of the Convention
Against Toriure and Other Cruel, Inhuman or Degrading Treatment o1 Punishment, not 1o
repairiate or transfer individuals to other countries whete jt believes il is more likely than not that
they will be tortured.  Therefore. if a transfer is deemed 2ppropriaie, a process 1s undertaken,
rypically involving the Department of State, in which appropriate assurances regarding the
detainee's treavment are sought from the country to whom the transfer of the detainee 1s
proposed. The accompanying Declaration of Pierre-Richard Prosper accurately and completely

describes that process to the best of my information and belief.



7. The uliimate decision to transfer a detainee to the control of another government is
made wath the involvement of senior United States Government officials. The Secrctary of
Delense or his designee ultimately approves a transfer deemed to be appropriate. (In June 2004,
the Secretary of the Navy was appointed the designated civilian offjcial 1o operate the annual
review process thal assesscs whether each detainee held by the DoD at GTMO should be
released, ransferred, or continued in detention at GTMO. The Secretary of the Navy will make
the final decision in this process after considering the recommendation of the review board and
input from other United States Government agencics.) Decisions on transfer are made on & case-
by-case basis, taking into account the particular circumstances of the transfer, the counrry, and
the detainee concerned, as well as any assurances received from the country. If a case were to
arise in which the assurances obtained from the receiving government are not sulficient when
balanced against treatment concems, the United States would not transfer a detainee to the
control of that government unless the concerns were satisfactorily resolved, Circumstances have
arisen in the past where the Departrnent of Defense elected not to transfer detainees o their
country of origin beca'{i-s,e of torture concerms.

8. As noted in the Declaration of Pierre-Richard Prosper, transfers of detainees are
extremely sensitive matiers that involve diplomatic relations with other coumries, as well as the
law enforcement and inielligence interests of other countries. Requiring the United States 1o
unilatcrally disciose information about proposed transfers and negotiations outside of appropriate
execulive branch agencies could adversely affect the relationship of the United States with other
countnies. and impede our country’s ability 1o obtain vital cooperation from concerned

governments with respect to military, law enforcement, and intelligence efforts, related to the



war on terrorism.  Judicial review, including the possible overturning of decisions to transfer and
even delays in transfers occasioned by review and possible appeals, could lead to similar harm
and could negatively affect our ability to succeed in the war on terrorism.

I declure under penalty of perjury that the foregoing is true and correc

Executed on February 25, 2005.

Matthew C. W écm



