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No. 06-1633

. UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

KENNETH RUCKER,
_Plaintiff—Appellant,
) v.
LEE'HOLDING CO. D/B/A LEE AUTO MALLS,

Defendant-Appellee.

On Appeal from the United States District Court
for the District of Maine

BRIEF FOR THE SECRETARY OF LABOR AS AMICUS CURIAE
IN SUPPORT OF PLAINTIFF-APPELLANT

STATEMENT OF INTEREST OF THE SECRETARY OF 1ABCR

Pursuant to the Order of this Court dated August 21, 2006,

and Federal Rule of Appellate Procedure 29(a), the Secretary of

Labor (“Secretary”) submits this brief as amicus curiae in

support of Plaintiff-Appellant, Kenneth Rucker. This case

concerns the proper interpretation of the requirement in the
Family and Medical leave Act.(“FMLA” or “Act”), and the
Department of labor’s ("Department”) implementing regulations,
that an “eligible employee” must have been employed for at least

12 months by the employer with respect to whom the FMLA leave is

requested. 29 U.S.C. 2611(2)(A)(i); 29 C.F.R. 825.110(a)(1).

Eecause the Depsrtment is responsible for the zdministration and



enforcement of the FMLA, see 29 U.S.C. 2616(a), 2617(b), (d), and
is responsible for promulgating legislative rules under the FMIA,
see 29 U.S.C. 2654, it has a paramount interest in the correct

interpretation of the Act and the Department’s applicable

regulations.

STATEMENT OF THE ISSUE

Whetherxr an.émployee met the 12-month employment eligibility
requirement for taking FMLA leave when there was a break in
sexvice of five years between his prior employment ofxfive years
and his more recent employment of approximately seven months with
the sape'employer; |

STATEMENT OF THE CASE

A. Statement of Facts and Course of Proceedincs

The plaintiff, Kenneth Rucker, worked at Lee Holding
Company, 4/b/a Lee Auto Malls (“Lee*), for approximately five

years, at which point he left his employment there for about five
years. 2Appendix (“App.”} at 5. Lee rehired Rucker omn June 4,

2004, following the five-year absence. Id. Rucker worked full-
time, averazging 48 hours a week, until January 20, 2005, when he
suffered a back injury. JId. He underwent medical treatment and

missed approximately 13 days of work from January 20 until March

7, 2005. 1I4. On March 7, 2005, Lee discharged Rucker allegedly

because he took leave to undergo medical treatment for his back



injury. 14.%

On January 5, 2006, Rﬁeker filea a complaint in district
court alleging that Lee violated the FMLA by terminating him for
tgking medical legave under the Act. 2App. at 1-3. The district
court granted Leéjé~mbtion to dismiss under Federal Rule of Civil
Procedure 12(b)(63'qn March 10, 2006, after determining that |
Rﬁcker wéé“not an.é}igéble employee under the 12-menth employment
requirement of the FMLH; App. at 4, 6-9; see 29 U.S8.C.

2611 (2) (A) (1). Ruci{er appealed to this Court.
B. District Court Decision

The district court pcsed the issue as whether, for purposes
of meeting the 12-month eligibility requiiemeﬁt at 29 U.s.C.
2611(2) (A) {i), Rucker could add his previous five years of
-employment to his recent period of approximately seven months of
empioyment with the same employer, when there was an intervening
. at 5.7 The

gap of five years between the two periods. App.

court interpreted the languzge in the aspplicable regulation

! For purpcses of lee’s motion to dismiss, the district
court zssumed Rucker’s allegation as to the rezson for his
discharge to be true. See Mclaughlin v. Boston Harbor Cruise
Lines, Inc,, 41% F.3d 47, 50 (1st Cir. 2005) (“[W]le must assume
that all well-pleaded allegations in Mclaughlin’s complaint are
true, and we must indulge all rezsonzble inferences from these

allegations in her favor.”).

? ror purpcses of the motion to dismiss, both parties
zssumed that Rucker met the eligibility reguirement of having
worked at lezst 1250 hours during the 12-month period preceding
his leave. 2pp. at 5; 29 U.S8.C. 2611(2) (A) (ii).

3



stating that the 12-month employment reguirement need not be

consecutive to mean that, although brief interruptions in

employment would not affect eligibility, two periocds of

employment separated by a “limitless” number of years cannot be

combined to establish FMLA eligibility. Id. at 3-4; 28 C.F.R.

825.110(b). The court concluded that “[wlhile {[the regulation]

accommodates individuals whose employment might be intermi;tant
or casual, it makes no allowance for an employee who severs all
ties with the employer for a period of years before réturning.’
App. at 7. '

In this regard, the district court noted that‘Congress.was
silent with recard to the eligibility of fulljtime, yéarfround

employees who completely terminate their employment prior to

returning to their jobs. BApp. at 7. In the court’s view, it

could not “imagine that the legislature would, without discussing
or debating the issue, draft a statute allowing an employee to
leave an employer for years or decades, only to return and

immediately become an eligible employee under the twelve-month

requirement.” Id. Thus, without a clear showing by Congress,

the district court was unwilling to allow Rucker to combine his
recent employment of approximately seven months with his previous
five-year employment period to meet the 12-month thresheld

eligibility requirement under the FMLA. Id.



SUMMARY OF ARGUMENT

The language of the FMLA is ambiguous as to whether a
signifiCant bfeék in service between employment periods with the
same employer, sgch és"ﬁhe five-year break in this case,
pfecludes meetinékthe'lz—month eligibility requirement. The
‘ dlstrlct court’s conclus10n that such'a break precluded Rucker
from satlsfylng thls requ1rement is certalnly a permissible

1nterpxetat10n of- the statutory provzslon.',However, the

Department's regulation, particularly as clarified by the
regulatory preamble, provided a different permissible

interpretation of the provision; thus, the court’s dismissal of

Rucker’'s claim was erroneous.

- The Department’s regulation at 29 C.F.R. 825.110(b), issued
pursuant to expréss congressional authorization and after notice

and comment, states that the 12 months an employee must have been

employed by a particular employer "need not be consecutive

months.” This legislative rule, however, does not specifically

answer the question pcsed by this case -- whether a five-year gap
between pericds of employment defeats the 12-month eligibility

requirement. The preamble clarifies the regulation and, as a

permissible interpretation of the Department’s own regulation, is

entitled to controlling Auer deference.

In the prezmble, the Department explicitly rejected

"limiting the 12 months of service to the period immediately



preceding the commencement of leave,” and “excluding any ' -
employment experience prior to an employee resignation or
employer-initiated termination that occuxrred more than two years

before the current date of reemployment.” 60 Fed. Reg. 2180,

2185 (Jan. 6, 1%95). 1In this regard, the preamble explained that

an employee’s previous employment history generally will be

disclcsed upon his reapplying for employment with the same

employer, and may be confirmed by the employer's records. Ig.
Thus, the district court erred by dismissing Ruc#er!s-FMLA

claim on the ground that he severed all ties with his émployer

before returning years later. A break of five years, hoWevér,

mightlvery well constitqie the cuter bounds o: eligibility-in
light of the underlying rationale provided in the preamble --
that, at some point, a brezk in employment would effectively
sever the requisite connection between the'employer and employee.
ARGUMENT |

THE DEPARTMENT’S REGULATICN AT 29 C.F.R. 825.110(b), AS
CLARIFIED BY THE REGULATORY PREAMBLE, ESTABLISHES THAT
RUCKER SATISFIED THE 12-MONTH EMPLOYMENT ELIGIBILITY

REQUIREMENT

A. The FMLA Is Silent as to Whether zn Emplovee, to Be FMLA
Eligible, Must Be Emploved for 12 Consecutive Monthg with His

Current Emplover :

When interpreting a statute, a court must begin with the

language of that statute to determine whether it has a plain

meaning. See Chevren U.S.A. Inc. V. Natural Res. Def. Council,

inc., 467 U.S. 837, 842-43 (1%584). Thus, the first step in any



statutory construction case is to determine “whether that

language at issue has a plain and unambiguous meaning with regard

to the particular dispute in the cese.” Earnhart v. Sigmon Ccal

Co., 534 U.S. 438, 450 (2002) (citation and internal quotation

a3

marks omitted).s If “the statutory language is unambiguous and

the statutory scheme is coherent,” the inquiry ceases. Id.
. Ny

(same).u‘The statutbry language is silent with regard to whether
an employeé, to be eligible under the FMLA, must be employed for

12 consecutive months immediately prior to the requested leave.’

B. The Department’s Avnlicable Reaqulation at 29 C.F.R.
but

825.110(b) States that the 12 Months Need Not Be Consecutive,
Doeg Not Resolve Whether a Five-Year Break in Service Ig

Disgualifying

“[I]f the statute is silent or ambiguous with respect to

1.
the specific issue, the gquestion for the court is whether the
agency’s answer is based on a permissible construction of the

statute.” Chevron, 467 U.S. at 843. 1In light of the silence of

the statute in regard to whether the 12 months must immediately
precede the commencement of an employee’s leave, this Court must

defer to the implementing agency’'s reasonable interpretation of

3 ©of course, the question in this case is whether the
required 12 months “on-the-payroll” must be both consecutive and
immediately preceding the request for leave. When the
Department’s regulation at 29 C.F.R. 825.110{(b) states that the
12-month period need not be “consecutive,” see infra, it
necescarily is stating that the 12 months need not immediately
precede the taking of leave. Cf. 29 U.S.C. 2611(2) (A) (ii)}
{requiring that the reguisite 1250 hours of service with an
employer take place “during the previous 12-month period”).

7




the ambiguous provision. See I1d. at 843-44; see also United

533 U.8. 218, 229 (2001). As this Court

States v. Mead Corp.,

has stated, “If congressional intent is unclear and an agency’s

interpretation of a statute that it administers is reasonable, -an
inquiring court must defer to that interpretation.” Dominién

Enerqgy Brayton Point, LLC v. Johnson, 443 F.3d 12, 15 (1st Cir..

see also Harrell v, United States Postal Serv., 445 F.34

2006) ;
913, 925 (7th Cir. 2006) (“Chevron instructs that we must defer
to the rezsonable interpretation of an agency tasked with

a statute llke the FMLA), Detltzog for ggzg*

3066 (U.S. Aug. 2, 2006) {(No. 06-1%2). The

admlnlsterlng

filed 75 U.5.L.W.

Supreme Court recently reiterated that “[i)f a statute is

ambiguous, and if the implementing agency’s constructlon is
reasonable, Chevron reguires a federal court to accept the
agency’s construction of the statute, even if the agency’s

reading differs from what the court believes is the best

Nat’'l Czble & Telecomms. RAss'‘n V.

statutory‘interpretation.”

Brand X Internet Servs., 125 S. Ct. 2688, 2699 (2005). This is

because “Chevrcn’s premise is that it is for agencies, not
p N

courts, to fill statutory gaps.* Id. at 2700.
Chevron applies where Congress has delegated to an agency

Mead, 533 U.S. at

authority to “speak with the force of law.”

*[A) very good

229, As the Supreme Court noted in Mead,

indicator of delegation meriting Chevron treatment [can be found]



in express conérsssional authorizations to engage in the process
of rulemzking that préduces regulations . . . for which
deference is claimed.” Id. Thus, a regulation promiulgated-
puisuant to express congressional authorization and after notice
and comment mustl§e~given "controlling weight unless [it is)
arbitrary, capricﬁous, or manifestly contrary to the statute.”

United States v, O'Hagan, 521 U.S. 642, 673 (1997) (citation and

internal'quotation marks omitted); see also ﬂass. v. FDIC,
102 F.3d 615, 621 (1st Cir. 1996).

Under the FMLA, Congress explicitly de}egated authority to
the Department to issue rules and regulations "necessary to carxry
cut [the Act].” 29 U.S.C. 2654. This is precisely the kind of

express delegation that warrants application of Chevron to an

See Mead,

agency’s interpretation of an ambiguous statute.

533 U.S. at 229; see aleso O’'Hzcan, 521 U.S. at 673.

The Department clearly exercised its delegated rulemaking

authority when it promulgated the FMLA regulations at 29 C.F.R.

Part 825 after notice and comment. Shortly following the FMLA’s

passage on February 5, 1993, the Department issued a Notice of

Propecsed Rulemeaking inviting public comment on issues to be

addressed in the implementing regulations. See 58 Fed. Regq.

13,394 (Mar. 10, 1883). The Department published an Interim

Final Rule and a request for further comments in the Federal

Register on June 4, 19293. See 58 Fed. Reg. 31,7%4. After



careful consideration of the comments it received, the Department

promulgated its Final Rule. See 60 Fed. Reg. at 2180. Thus, the

regulation at issue here, 29 C.F.R. 825.110, which was
promulgated pursuant to explicit congressional authorization and

after notice and comment, is a legislative rule warranting

Chevron deference insofar as it directly addresses whether the 12

See Mead, 533 U.8. at

months are required to be consecutive.

230-31.°

2. The Department'’s legislative rule at 29 C.F.R. 825.110

states in relevant part that an “eligible employee” is someone-

who “(1) [hlas been employed by the employer for at least 12

months, and (2) [hlas been employed for at least 1,250 hours of

service during the 12-month period immediately preceding the

commencement of the leave.” 29 C.F.R. 825.110(a). That portion

of the'regulation tracks the statutory languzge. The regulation

further states:

The 12 months an employee must have been
employed by the employer need not be
consecutive months. If an employee is
maintained on the payroll for any part of a
week, including any periods of paid or unpaid
leave (sick, vacation) during which other .
benefits or compensation are provided by the
employer (e.g. workers’ compensation, group
health plan benefits, etc.), the week counts
as a week of employment. For purposes of
determining whether intermittent/occasional/
casual employment gualifies as “at least 12
months, * 52 weeks is deemed to be equal to 12

months.

29 C.F.R. 825.110(b) (emphzsis added).

10



The first sentence of the regulation, by expressly stating
that the 12 months “need noﬁ be consecutive months,” makes clear
that the 12 months need not be continuous, i.e., there can be a
break in service without defeating eligibility under the FMLA.

29 C.F.R. 825.110(b). The next sentence of the regulation sets

out how a week off employment is determined for burposes of
meeting tEé_12—mon£h eiigibility requirement. The regulation
states that a week is céunted as a week of employment if an
employee is maintaiﬁed on the payroll for any part of that week

during which other benefits or compensation are provided by the

See 29 C.F.R. 825.110(b); cf. Walters v. Metro. Educ.

employer.

Enters.., Inc., 518 U.S. 202, 207 (1997) (EEOC reasonably adopted
"payroll method” under Title VII).

The last sentence follows Iogicaily from the preceding
senﬁences, stating that for-purposes of determining whether

“intermittent/occesional/czsval employment gqualifies as at least

29

12 months, 52 weeks is deemed to be equal to 12 months.”
C.F.R. 825.110(b) (emphasis.added) (internal guotation marks

omitted). Thus, this last sentence, by referring to intermittent

employment, reinforces that the required 12 months of employment

need not be continuous. Accord 29 C.F.R. 825.800 (“Eligible

employee means: {1} An employee who has been employed for a total

of at lezsst 12 months by the employer on the date on which any

FMLA leave is to commence; and (2) Who, on the date on which any

11



FMLA leave is:to commence, has been employed for at least. 1,250
hours of service with such employer during the previous 12-month
period . . . ") (italics in original; emphasis added).
Therefore, altthgh the plain languzge of theVDepartment's
regulations does not resolve whether the five-year gap befween

Rucker's two periods of employment totaling 12 months renders him

ineligible under the FMLA or necessarily refute the district

court’s result, it does definitiveiy direct that the 12 months

are not required to be consecutive.

C. The Reagulatorv Preamble Clarlfaes that Breaks in serv1ce of
Two Years Would Not Be Disgualifying A

The question presented by this cese is addressed by the
Department’s interpretation contained in the regulatory preamble,

and that interpretation supports a reversal of the district

court’'s dismissal of Rucker's complaint. In the preamble, the

Department considered and expressly rejected certain limitations

on the 12-month employment requirement. The relevant section of

the preamble, addressing 29 C.F.R. 825.110, states as follows:

To be eligible ,for FMLA leave, an
employee must have been employed for at least
12 months with the employer, and the 12
months need not be consecutive. Several
commenters stated that determining past

* The opinion letters of the Wa zge and Hour Division of the
Department ("Wage-Bour”) are consistent with the interpretation
set out in the legislative rule. See, e.g., Wage-Hour Opinion
Letter, FMLA 2004-4, 2004 WL 3177913 (Oct. 25, 2004) (“The 12
months the employee hazs to have worked do not have to be

consecutive.¥).

12



employment was burdensome, too indefinite,
and urged various limitations on a 12-month
coverage test. The Burroughs Wellcome
Company suggested excluding any employment
experience prior to an employee resignation
or employer-initiated termination that
occurred more than two years before the
current date of employment. Another
commenter, the State of Kansas Department of
Administration, suggested limiting the 12°
months of service to the period immediately

. preceding the commencement of leave. The
ERISA Industry Committee argued that the 12
months should be either consecutive months,
or 12 months of service as computed under
bridging rules applicable to employer's
pension plans.

Many employers regquire prospective
employees to submit applications for
employment which disclcse employees’ previous
employment histories. Thus, the information
regarding previous employment with an
employer should be readily available and may
be confirmed by the employer’s records if a
guestion arises. Further, there is no kasis
under the statute or its legislative history

to adopt these suggestions.
6@ Fed. Reg. at 2185. |
Thus}_the Department rejectéd specific suggestions that
would have required the 12 months of employment immediately to
precede the taking of léave, or that would have permitted a

short break in service (e.g., two years) to defeat the 12-month

employment eligibility requirement. See 60 Fed. Reg. at 2185.°

The preamble mskes clear that the final regulatory test would not

be an impcsition on employers, because an employee’s application

* The Department did not zddress the effect of longer
brezks in sexrvice.
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for employment likely would disclese any previous employment, and

that this information could be confirmed by the employer’'s
records. Id.  This refusal to accede to suggestions to limit
eligibility baég? on a short break in service; taken together
with the accompanying rationale, supports the conclusion that a
five-year break in service, such as the one between Rucker’s two
periods of employment; does not unambiguously preclude

eligibility under the FMLA's 12-month employment reguirement.S®

Courts must give substantial deference to an agency'’'s

interpretation of its own regulations. Auer v. Robbing, 519 U.S.
452, 4§1 (1297). Thus, because the legislative rule is ambiguous
as to whether an employee with a five-year gap between periods of
emplbyment maintains his eligibility under the statutory 12-month
requirement, the Department’s preamble statement (as well as the

views expressed in this brief) should control. See Theomas

Jéfferson Univ. v, Shalala, 512 U.S. 504, 512 (1994); see also

Aver, 519 U.S. at 462 (deference to brief); Sencer v. City of

Aberdeen, 8.D., __ F.3d __, 2006 WL 2787852, at *3 (8th Cir.

Sept. 29, 2006) {controlling deference to the Department’'s

consistent interpretaticn of its cwn regulation as contained in

® 2as discussed infra, however, the Department does not
believe that, for purpcses of establishing eligibility, the
permitted length of intervening time between employment periods
with the same employer is unlimited. Certainly, the longer the
break in service, the less likely zn employee is to satisfy the

12-month eligibility requirement.
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the preamble, a Wage-Hour opinion letter, and the Department’s
170

amicus brief); Acs v. Detrocit Edison Co., 444 F.3d 763,
{6th Cir.-2006)'?controlling deference accorded to a Wage-Hour

cpinion letter Jnterpretlng the Department’s own regulat:on),

Belt v, EmCare. Inc: 444 F.34 403 41% (5th Cir. 2006)

(controlllng deference given to the Department’s 1nterpretat10n

of a regulatlon that was set out in an amicus brief, a Wage-Hour
opinion letter, and Wage and Hour’s Field Operations Handboock) ;

DeBraska v. City of Milwaukee, 131 F. Supp. 2d 1032, 1034-37

(E.D. Wis. 2000} (controlling Auver deference accorded to

Department’s preamble, opinicn letter, and amicus brief when the
applicable regulations were deemed ambiguous); cf. Perez v.

Radioshack C‘OI‘D.f No. 02-C-7884, 2005 WL 2897378, at *5

(N.D. I11. Nov. 1, 2005) (referring to the preamble of newly
issued Department regulations (29 C.F.R. Part 541) to explain the
number of hours needed to meet the supervision requirement of the

executive exemption from the Fair Labor Standards Act's (“FLEA”")

overtime provision); Robinson-Smith v. Gov’t Employees Ins. Co.,

323 F. Supp. 24 12, 21-22 (D.D.C. 2004) (relying on the
regulatory preamble to clarify newly issued Department
regulations (29 C.F.R. Part 541) concerning the applicability of

the administrative exemption from the overtime ray requirement of

the FLSA).
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D. The Department’s Reculation at 29 C.F.R., 825.110(b) as -

Clarified by the Reoculastory Prezmble Is a Permissible
Construction of the FMIA's 12-Month Eliacibility Recuirement .

The Department’s interpretation, that the 12 months “need

not be consecutive months? (29 C.F.R. 825.110(b)) and that a two-

year break in service between two employment periods does not
defeat eligibility (prezmble), is a permissible (although not the
only) reading of the statute. It is supported by the language,
structure, legislative history, and purpcses of the statﬁe.-'

1. The FMLA defines an “eligible employee” as “fa]n
employee who has been employed -- (i) for at least 12 months_by
the eqployer with respect to whom leave is regquested . . ;;{and
{ii) for at lesst 1,250 hours of service with such emﬁloyer
during the previous 1é~month period.; 29 U.s.C. 2611{(2)(A). It
is significant that, with respect to the first prong, there is no
limiting language zs to when the 12 months must be served prior
to the commencement of leave; by contrast, the 1250 hours must be

served “during the previous 12-month periocd.” Compare 29 U.S.C.

2611 (2) (A) (i) with 29 U.S8.C. 2611(2) (A) (ii) (emphasis added); sece

Dudley v. Hannaford Bros. Co., 333 F.2d 2929, 309 (1st Cir. 2003)

(by utilizing particular language in one section of a statute,

but omitting it in another, Congress is generally presumed. to be

acting intentionally); Trenkler v. United States, 268 F.3d 16, 23

le



(1st Ccir. 2001) (same) .”

| Congrgss thus provided-two distinéﬁ tests for FMLA
eligibilify and,fgonsequently, two separate means of establishing
thé requisite c09§ection with one’s employer before an émployee
can take leaVé-uﬁéer tﬁe Act. The first prong is an employment
réquirehent;of 12;months with no explicit limiting temporal '

coﬁponeht: iSeg 28 u.s.c. 2611(2) (A) (i). The second criterion is

an hours of work ;equirémént -~ %1,250 hours of service with [the
same)] employer® -- with a specific temporal component -- “during

the previous 12-month period.” 29 U.S.C. 2611(2) (A) (ii). See
274 F.3d 706,

- Kosakow v. New Rochelle Radioloay Aesocs,., P.C.,
722 (248 Cir. 2001) (“In sum, questﬁons of fact exist with respect

to all three categories of hours Kcsakow claims beyond the time

reflected on her timesheets. IFf these questions are resolved in

her favor, she will have worked 1259.75 hours in the twelve

? Congress knows how explicitly to limit an employment
period. For instance, it defined "employer” under the FMLA to
mean any person engaged in commerce who employs at least 50
employees “for each working day during each of 20 or more
calendar workweeks in the current or preceding calendar vear.”
29 U.S.C. 2611(4) (A) (i) (emphasis added) ; szee alsgo 42 U.S.C.
2000e (b} (defining “employer” under Title VII as kaving at lezst
15 employees “for each working day in each of twenty or more
calendar weeks in the current or preceding calendar yvear*®)
(emphasis added); cf. Immigration & Naturalization Serv. V.
Phinpathya, 464 U.S. 183, 190 (1984) {aksent a *moderating
provision . . Congress meant thle] ‘continuous physical
presence’ requirement to be administered as written”; *[i)Indeed,
the evolution of the deportation provision itself shows that
Congress knew hcw to distinguish between actual ‘continuous
pPhysical presence’ and some irreducible minimum of ‘non-

intermittent’ presence”).
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months prior to her leave, and would consequently be an eligible.

employee under the FMLA.”) (emphasis added). Thus, Congress.
conscicusly adopted two different tests to gauge an employee's 
connection to his employer, only cne of which, the i250-hour-
requirement, contains an explicit temporal limitation.'l

2. The relevant legislati§e history also supports the
Department’s interpretation. See Mass., 102 F.2d at 620 (if
plain languazge does not answer the question at iésue, ?[o]ther
indicia of the statute’s meaning, particularly the leéiSJative .
history, . . come into play”). The Senate Committée"Report
states that “[t]he term ‘eligible employee’ is defined in séétion
101(2)}A) to mean an emp}oyeé of a covered employer who has been
embloyed by the employer for a total of at least 12 months.”

S. Rep. No. 103-3, at 23 (1993}, zs reprinted in 1993

! Propcsed FMLA bills would have required 12 consecutive
months of employment to be eligible, but none was enacted by
Congress. See H.R. 3445, 10lst Cong. § 101(1) (B) (198%); H.R.
5374, 101st Cong. § 101(1) (B) (192%0). 1Indeed, the Wisconsin
family and medical leave statute, a precursor to the FMLA, sece,
e.g., 136 Cong. Rec. H2216 (1290) (statement of Rep. Kleczka),
specifically requires an employee to have worked for his employer
“for more than 52 consecutive weeks” and “for at least 1,000
hours during the preceding 52-week period.* Wis. Stat. Ann.

§ 103.10(2) {c) (West 2006) (emphasis added). Even with this
limiting language, a Wisconsin appellate court has held that the
52-consecutive-week requirement means “any fifty-two consecutive
weeks of employment for thle) employer, not the fifty-two
consecutive weeks immediately preceding the disputed action.”
Butzlaff v. Wis. Pers. Comm’n, 480 N.W.2d 559, 562 (Wis. Ct. App.
19292). O©Of course, Rucker worked for lLee for some five
congecutive years before the brezk in his employment, and thus

would have met this test.
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U.S.C.C.A.N. 3, 25 (emphasis added). The Report goes on to state

that “[tlhese 12 months of employment need not have been

consecutive.”ﬁ'lﬁ. (emphasis added). The House Committee Report

uses this same language in describing the 12-month requirement.
See H.R. Rep. Ndih10348, pt. 1, at 35 (1293). These Committee

Reports are “authoritative” sources for determining Congress’

intent. ”Gé:cia Y;”Uniéed States, 469 U.S. 70, 75-76 (1984).

3. The purpcse of the FMLA also is served by the
Department’s construction of the statutdr& 12-month réquirgment.
fhat purpcse is to bélance employer interests with family needs,
by allewing certain employees to take reasonable leéve fof
medical conditions and family care. See 29 U.S.C. 2601(b). The
12-month “on-the-payroll” requirement ensures that for an
employee to be eligible, he must have established substanéial
tieé to a particular employer from whom leave is requested. The
1250;hours of service requiremenﬁ, which must be fulfilled in
"the previoﬁs 12-month period,” 29 U.S.C. 2611(2) (A){ii), ensures
that the employee actually worked fof a significant period of
time -- almcst eight months, zssuming a 40-hour week --
immediately preceding the commencement of the FMLA leave before
becoming eligible. |

An employee, therefore, cannot put his employer in the
untenable pesition of having to grant him leave when the employee

has just started working for that employer (even if the employee
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has worked for the employer for a lengthy period during a.

previous employment period). See 29 U.S.C. 2611(2) (A) (ii). By

the same tcken, the regulation reasonably estzblishes eligibility
in the following common scenario. A woman works for an employer
for five years, has a child, and severs her employment

relationship to care for that child for two years; she is

thereafter rehired by that employer. The woman, upon her return

to work for that employer, would be eligible for FMLA leave to

care for the child in the event the child beccomes seribﬁély i1ll,
as long as she has worked 1250 hours with such emplojer durinq
the previous 12-month period. R

%. In sum, the Department’s interpretation, set forth in
its legislative rule and preamble, is supporteé by the statutory
language, structure, legislative history, and the purpcseslaf the

Act, and thus is a rezsonzble interpretation of the FMLA’s 12-

month employment eligibility requirement. Cf. Barnhart v.

Walton, 535 U.S. 212, 218-20 (2002) (when considering whether an

agency’s interpretation of a statute is permicsible, a court
"must decide (1) whether the statute unambiguously forbids the

Agency’s interpretation, and if not, (2) whether the

interpretation, for other reazsons, exceeds the bounds of the

rermissible”; among other factors, a court may consider whether

the interpretation mzkes sense in terms of the statute’s basic

objectives, and whether it is one of ™‘'longstanding’ duration”);
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Earrell, 445 F.3d at 927 (“Becauce the Department of Labor's.
regulations reasonably interpret § 2614(a) (4) to allow a
[collective bargéining egreement] to impcse stricter'return-to—
work restrictiong than thcse otherwise incorporated into the
FMLA, we defer té”that interprefation and hold that the Pcstal
Service did not violate the FMLA when it required Mr. Harrell to
coﬁply with the r@furnlto—work provisions set forth in the
handbocks and manuals iﬁcorporated into the National

Agreement.”).

E. Uniform District Court Decigions Support the Department 8
Interpretation

Consistent district court decisions also support the

Department’s interpretation as set forth in its legislative rule,
as clarified by the preamble. Recently, a district court in
Micﬁigan issued a decision holding, in reliance upon the statute
and the Department’s regulations, that a two-month break in
service between two periods of employment with the same employer

did not preclude eligibility under the FMLA. See Bell v. Prefix,

Inc., 422 F. Supp. 2d 810, 811 (E.D. Mich. 2006). The employee
had been employed for zbout six continuocus months before his
request for FMLA leave (and alleged he had worked 1250 hours},
and had been employed for over 12 months during his first period
of employment. Id. The court, denying the employer’s motion to

dismiss, examined the different statutory language governing the

two eligibility requirements in 29 U.S.C. 2611 (2) (A) (i) and (ii),
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and reasoned that “if Congress had intended to require 12 months -

of continuous employment, it could simply have done so by using

the same language in both provisions.” 1@. at 813. Therefore,

according to theﬁcourt, “"the languzge of the statute suggests
that the 12 months do not have to be continuous.” I4. at 812,
The district court further stated that its reading of the FMLA is
supported by the.différence in the regulatory definition, at

28 C.F.R. 825.800, between the 12-month employment réquirement
and the 1250 hours of service requirement. Id. at 815;

Specifically, the court stated that *“[t])hcse regulations use the

wording ‘a total of at least 12 months . . . on the date on which

any FMLA leave is to commence’ in describing the 12-month
eligibility requirement, but in describing the 1,250 hours
eligibility requirement, uses the languzge ‘the previous 12-month

pericd.'” Id. Thus, the district court concluded that the

requisite 12 months of employment need not be consecutive.
In another FMLA case, a district court adopted a

magistrate’s recommended order that a plaintiff who satisfied the

hours of work requirement; previously worked for the defendant

for almest twenty years, from September 1574 until March 1993;
resigned and left defendant’s employment for approximately two
years; and returned from April 19595 until October 1295, when he

took leave, "qualifies as an eligible employee‘under a plain

reading of the statute.” Mitchell v. Cont’l Plastic Containers.
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Inc., No. C-1-97-412, 1998 U.S. ﬁist. LEXIS 21464 (S8.D., Ohio Mar.

27, 1898), adopting 1998 U.S. Dist. LEXIS 21465, at *34

(S.D. Ohio Mar. 3, 1998) (Hogan, Mag.) (attached as an Addendum
to this brief). The magistrate found that “nothing in either the
regulations IES_C:F;RL 825.110(b)] or the statute itself . . .
precludes plaintiff from relying on his cumulative emplofment
[wﬁich eﬁbéeded twénty‘years] wheﬁ determining FMLA eligibility.”

1d. at *33,
Finally, another district court, relying upon thé
Department’'s regulation at 29 C.F.R. 825.110(b), noted:

Although the face of plaintiff’s complaint
indicates that he was employed by defendant
for less than 12 months at the time he began
his leave, plaintiff also alleges in his
complaint that he had been employed by
defendant’s predecessor company at some point
prior to his employment with defendant.
Bearing in mind the spplicable standards at
the motion to dismiss stage, the court
concludes that plaintiff may be able to prove
a set of facts in support of his theory that
he is an “eligible employee” within the
meaning of the FMLA,

Lence v. Showbiz Pizza Time, Inc., 12 F. Supp. 2d 1150, 1153 n.1

(D. Kan. 1588). Similarly, in the instant case, the district

court should at least have concluded that it was pcssible for

Rucker to show that he was an "eligible employee” within the

meaning of the FMLA.
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F. A Break in Service of Five Years Is at the Outer Bounds of
What Ts Permissible Under the 12-Month Emplovment Eligibility

Requirement

In light of the above analysis, the Department urges this .

Court to reverse the district court’s decision that the five-year
_gap between Rucker’s two periods of employment defeated_his
eligibility under the 12-month requirement of the FMLA. A break
in service of more'théﬁ five years, however, could well attenuate
the connection between the employee and hié employer to such a
degree that it would be fatal to FMLA eligibility undei the 12-.
month criterion. One of the rationales propounded by the
Departyent's preamble as to why a break in service would
generally not present a problem -- tha; an employer would be able

to confirm with its own records an employee’s prior employment --

may be undercut if the gap between the two periods of employment
were too_lengthy;’ In this regard, it bears noting that the
Department’s cwn regulations under the FMLA require that |
employers keep employmént records for only three yearé. l§§g
29 C.F.R. 825.500(b); see alsg 29 C.F.R. 516.5 (payroll records

to be kept by employers for three years under the FLSA)} 26

C.F.R. 31.6001-1(e) (2) (Internal Revenue Service requires tax

’ For example, one can pcsit the situation where a l6-year-
old works for a fast-food chain during one summer, and then, many
years later, returns to that szme chain and works for 10 months
before reguesting FMLA leave. 1In that situation, not only would
the connection between the employee and the employer be extremely
attenuvated, but the records to confirm the prior employment might

no longer be available.
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records to be gepp by employers for four years). Further, our
sufvey of state law on the ietention of employment recocrds
reveals that the vast majority of states do not require the
mgintenénce of payroll records beyond three years, although some
states do requiré_an employer to keep payroll records for as long
as six years. See, e.d., Me. Rev. Stat. Ann. tit. 26 § 665 ”
(2b06) (thfee—yeax‘reqﬁirement in Maine, where the instant case
arose) ; N.J. Admin. Code 12:56-4.4 (2006) (six-year requirement
in New Jersey); |
CONCLUSION
For the foregoingrreasons, this Court should reverse the
district court’s grant of lee’s mbtion to dismiss. |
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LEXSEE 1998 US DISTLEXIS 21463

Michael S. Mitchell, Plainsifl vs Continental Plestic Contsiners, Inc., Defendent

Case No. C-1

-97-432

UNITED STATﬁS DISTR}CT COURT FOR TBE SOUTHERN DISTRICT OF OB’]O,
WES'I'.'ERN D]VIS}ON

© 1228 U.S, DisL LEXIS 21468

. Maych 3, 3998, Declded

Mauh 3,1598, Filed

SUBSEQUENT BISTORY: ;- 1) Adopting Ordes of -

Mzrch 27, 1958, Reported at: 1998 VLS. Dist, 1EXIS

21454,

DISPOSITION: Recommended thet Defendants motion
10 dismiss or in alternztive Jor summary judgment (Doe.
2} GRANTED IN PART and DENIED IN PART such
that Count Two of Compleint dismissed and Pleiniffs
parial rommary judgment motion (Doc. 10) DENIED.
Defendent's motion 10 siay discovery pending resclue
tion of pardes’ dspositve motons (Doc. 3} DENIED AS

‘MOOT. -

COUNSEL: For MICHAEL § MITCHELL, pleinuff:
Lee Hamberges, Cincinnsd, OH. )

For CONTINENTAL PLASTIC CGNTAINERS INC,
defendent: A Pewricia Diulus-Myers, lsckson Lewds

" Schnitaler & Xrupmsn, Pinsburgh, PA,

For CONTINENTAL PLASTIC CONTAINERS INC,
defendznt: Cery Edward Becker, Dinsmore & Shohl,

Bemilion, OH.

JUDGES: Timothy 8. Hogan, United Stztes Magnn—au
Jodge, Dlon, J.

OPINIONBY; Timohy 5. Hogsn
OPINION: o

REPCRT AND RECOMMENDATION :=nd
CRDER

This mener i before the Count on defendam
Continental Plentic Contziners, Inc.'s motion 10 dismiss,
or in the shemztive for summary judgment (Doc. 2),
pleimifl Mickeel Michell's memorzndum in opposiion
(Doc. 5), defendent's seply (Dot 12), pleimiffs mo-

T sizy, Michell

tion for partia) summary Judgmén! {Doc, 305, .dcfendant'l
memorendums in oppesiton (Doe, 15), end plaintiffs re-

“ply (Doc. 18). Ao before the [*2] Courtare defendants

moticii to stay discovery pending resohtion of defendants
moticn 10 dismiss (Doc. 3} and plsintffs memorandum
in opposition 10 the motion for a stey of discovery (Doc.

Pleintfl Michael Mitchell brings this sction sgsinst
his former employer slleging that defendant Continental
Plertic Contsiners, Inc. terminsted bis enployment in vie
olstion of the Family Medical Leave Act (FMLA), 29
US.C. § 260] et 2eg. Plainuff further slleges that bis 127~
minstion copsines a wrongful discharge in violstion of
pudblic policy under Okio common lsw, Pleintff elepes
ihat defendant improperly assessed bim'b point under jts
no- fevlt Tegve policy for s medical Jegve of sbsence which
pleintiff tock due 10 » seriovs heshth conditon, Plainuff
zsseris that this point essessment, which eventuslly Jed 10
his discharge, interfeses with bis rights under the FMLA
end constitvies & wrongfol discherge. Defendant contends
that pleintifT's claims shovld be dismiszed because plain-
Uff is not an cligible employee vnder the FMLA znd
beczuse 25 8 party 10 8 collective bargeining sgreement,,
pleintfl cannot bring » oYeim for wrongful discharge in

vicletion of Ohio public policy. |*3)

UNDISPUTED FACTS

Pleintiff worked for defendant from Sepiember 1974
untl March 1293 when he vohuntarily resigned from his
employment. (Doc: 6, pk memosin opps 10 motion 10 -
Affidsvit snached, FP 6, 7; Doe. 1, com-
pleint, P 6; Doc. 2, defs motion 1o dismirs, Ex, A,
Oldbemn Affidzvil snisched, P 3). nl Approximately two
yezrs efier having resigned from his :mplcymzn! with
d:fcndzn!, pleinifl =pplicd for a position with the de-
fendant company. On Apnil 11, 1295, defendant hired
pleiniff 25 8 Nne meintiner. (Compl, PP 7, 8; Oldhem
AML P 5). At 2l selevent times, the tenms and conditions
of pleimifl's employment with defendamt were governed



Pige2

JSCBU.S. Dist. LEX38 21465,%3

by 8 collective targsining spreement [CBA) berween de-
fendznt =nd the Glzss, Molders, Ponery, Plestics, end
Allied Workers Imermnational Union, AFL-C)0, CLC (the

Union). (Oidhem AL P B).

nl W zppezrs fiom the pleadings that pleimiff

imended 10 file separzicly plaimifMs zfidevit and

the affidavit of John Rollins, However, these doc-

_ uments wese docketed a5 snachments to plainifls

memorandum in opposition 1o defendunt’s motion

10 s13y discovery, and cen be Jocated sppended
therero. (See Doc. 6, affidevits snached),

*4) g
During the relevemt period, defendznt bad » no
feuh leave policy known es the "Anendance Conwrol
ngxam,"(ACi’) {Compl P7; ACP, Mitchell Afl,, Ex. 4,
shached). The policy is In writing end is disuibuted 10 51}
employees. (Oléham AL P 7). Under this policy, employ-
ces sccummulzie poims for unzcheduled sbeences, medical
of personal leave of sbsence, tardiness, carly exits fiom
work, snd fzihure 1o punch in or punch ovt properly. (ACP,
Michell AR, Ex. 4, p. 5). Generelly, zn employee s as-
sessed ohe peint for each dsy of an unscheduled zbsence,
(4. =1 p. 5). Howeves, if an employer’s unscheduled sb-
sence Jests two o1 more days and the employee rubmits 8
docior’s cenificste prior 1o his or her sctual rerum 1o work,
the sbsence will be vezted a5 8 medical lezve of shsence
(MOLA). (1d. st p. 2, P 2(z)). Employees are zcserred 2

tingle point for & medical Jeave of sbrence. (1d.; Olcham

. AfL.P13). Undes the ACP, once zn employee sccumulztes
twelve points he or the is subject to » disciplinary rospen-

sion pending tenminztion. (4. #1 p. 4). Defendant’s ACP

policy did not include information regaiding employee

rights under the FMLA, (Miichell Afl. P 45). Noy was
pleinuiff provided [* 5] with notice of his FMLA rights by
defendent in eny other wrinen document. (Mitched] AfL
P 46; Ex. 4).

Berween April 13, 1295 znd Ocicber 15, 1095, plein.
T had secumulated nine points under the ACP. (Compl.,
Ex. 6; Miuckell Afl. Exs, 2, 6). Frem Oacber 17 10 20,
1098, pleiniff sook sn vnscheduled lezve of zbience.
(Oldkzm AL P 12; Compl. P 20). Upon kis retumn o work,
pleisiff submined s Jocior’s note nzting, "Cff wark from
October 1710 Ociober 23, 1895™ end signed by Dy, Marvin
Williams. (Miiche])l AfL,, EX. §, znizched). According o
the 1erms of the ACP, defendent marked pleintifls fow-
day sbsence 25 8 MOLA snd zzsersed plaintiff one point
(Compl. FP 12, 17; Oldhsm Afl. P 14). Thus, =5 of
Ociober 31, 1295, pleimiiThed sccumulzied 1en points un-
derthe ACP. (Minke N AT, Ex. 2). Ey December B, 1595,
pleintiff zcevmuleted ™o more poinis for cddmc'ai un-
scheduled sbsences. (Oldbam AT P 17; Mitche 1 AR, En.

* 2). Pursvant 10 the ACP policy, plsintiff wis saspcnéed ’

pending terminstion on December 12, 1995, (Oldbaim
AflL P 18; Mitchell Afl, Ex. 2). Defendent srvznged 8
meeting 10 discuss pleintiff's stiendence with plainuf
znd his unien, It‘pzfttnmuvc. (Oldbsm [*6) AL P 19y
While plsiniff's union representztive stiended the meét-
ing, pleimifl’ did not. (0d.). Defendant 1erminsted plsin.
1ifl's employment on December 18, 1995.(0d; Miwchel} -
AR, Ex. 2}, }"ollewing pleiniff’s terminetion, the Union
did not file & grievance mgazd‘ ng his discharge, (Oldham

AfLP21).
DEFENDANT'S MOTION. TO DISMISS
SBOULD BE GRANTED IN PART AND DENIED

INPART .

Dcfcndam moves this Court 10 dismiss pleind s comn-
plzint for feilure 10 sizte 8 cleim, or in the shemative,
for summary judgment. On its motion to dismiss, defen-
dant essentislly argues thst Count One of the compleint
thould be dismiseed beczuse p!ainn'ﬂ‘s ellegzetions Jack
specificity and f5il 10 allege focts in support of the prims
fecie elements of an FMLA claim. Defendent ssserts that
even if the complsint does siate & csse of scion under the
FMLA, pleiniiff's cleim should be dismissed becsuse be
is not an eligible employee under the Act Defendant fur.
ther contends that Count Two of the compliint shovld be -
dismnissed becsvse under Ohlo comunon 1sw, & tori cleim
for wiongfu} discharge in viclstion of public policy is not
svaileble 16 employees whose employment is governced
by & collective berpsining |7} zpreement.

On # motion to dismiss for féilure to stzte » leim un-
des Fed. R Civ. P. 12(b)(6), i 1he Count considers matiers
outside the plezdings, the motion shell be tested as one
for rummazry judgment :nd ditposed of a5 pmvadcd forin
Fed R.Civ.P. 56.Fed. R.Civ. P. 12(b). In the insian cese,
defendant recks sn ordey dismissing pleintd s cléims, or
shersztdvely, granting rommary judgment. Before con-’
tidering eny maners coide the plesdings, the Count will
determine whether dismirsa} of pleintff's cleims is ap-
proprizie pursvant 1o Fed. R, Civ. P. 12(bX6).

In deciding & moticn 1o brovght under Fed. R Civ. P,
1Z(b)(6), the zNegetions inthe compleimt must be 1skenas
wue &nd consvued in the light.most fevorsble 10 the nop-

moving partys Westlohe v Lucas, 3373 F.2d 857 {€¢h Ci. - — -

1976). The motcn 10 dismiss shovld not be granted “un-
Jess it zppears. beyend doubt that the pleintff can prove
no st of fcts in suppon of Kis cJeim which would entitle
Lim 10 1elief.” Conley w Gibson, 355 USS. 41, 45-46, 2
L. Ed. 24 £0, 78 S. CL. 09 (1957); Schever v Rhodes, 416
V.8, 232, 236, 40 L. Ed. 2d 90, 94 5, CL 1683 (1974),
More than bare zrrenions of legal conclusions |* 8) )
requited 10 satiefy feders] notice plesding requirements.
A complzint must comzin "either direat of inferential ek
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Tegations respecting =1l the materisl dements 10 susein s
-1ecovery under scme vistle legal theory.” Scheid w Fonny
Former Candy Shops, Ine., 859 F.2d 434, 436 (6uh Cin,
1928) (quoting Car Carriers, Inc. v. Ford Motor Co., 745
F.2¢ 1101, 1106 (71h Cir. 1584), cent, denied, 470 .5,
1054, 84 L. Ed. 2d 823,105 5. Q1. 1738 (IGEE){cistions
. omined){(emphssis in originz1)). .

1. The Allegations in Plziniiff's. Complzint Are

Sufficlent 10 Stzte # Claim Under Section 2615{3)(1)
of the FMLA ‘
 1n 1993, Congress paszed the FMLA 10 address the
‘protlem of "inzdequate job security Jor employees who
Lsve serious hezlth rondidons thet prevent them fom
working for temporary pesicds,” 29 U.S.C, § 2601(a).
The Act provides 1hat an cligible cmployee is emiiled o
8 101z of Twelve work weeks of leeve during any rovelve-
month period becsuse of 8 seriovs bezlth condition that
senders the employee uneble to perform his or her job
functions, 29 U.S.C. § 2612(=)(1)(D). The Act defincs
*serjous hezlth condition® a8 an illness, injury, impsir
ment, o1 physical o1 menal [*9] condition that zequires
inpetient hospits] care of continuing vestment by a hezlth
care provider, 29 U.S.C. § 2611{11). To be cligible for
coverzge ender the Act, the employee mest have been eme
ployed by 8 covesed employer for a1 leest rwelve months
end for a1 Jezst 1,250 hours of service during the previous
twelve membs, 29 U.S.C. § 2611(2)(A). Furthermore,
it is unlawful for an employes 1o interfere with, resuiin,
or deny the vae o7 :nempied vie of an employec's fght
10 medical Jezve, 29 US.C. § 2616(:)1); 29 CFR §
£28.220(c). Consequemly, an employer mey not count
~ FMLA lesve vndes 8 “no fault® wnendance policy. 29
CF.R. § 825.220(c). Jn cr der 10 mzinzin s clzim for in-
wrference with rights under the FMLA, plainiiff must
demonstraie the following four clemenis: (1) he wes an
eligitle cmployec; (2) he had & seriovs medical condiion;
(3} he was employed by 3 covered employer; and (4) the
employer interfesed with his righus under the Act. Miller
v Deficnce Meial Froducts, Jnc., 59 F. Supp. 648, 1297
WL 802684, st *} (N.D. Ohio 1357). Jee olro 28 U.S.C,

§ 2615()(1).

Convary 1o cefendent's ziierijons, feders] notice

;;iczding sienderds [*10] do not require ihat s pleine..

#ff specifically desigrote the precise porticns of & starute
urder which be sceks 1edief in order 10 ss1e 2 cleim,
See Fed. R. Civ, P. 8. Nor zre FMLA viclztions emong
the sverments which must be pled with specificity pure
fuznt 10 Fed, R. Civ. P. 9. Despite defendznt’s protesis.
tons end a1guments 10 the contwry, pleimiiTs complzim
cJearly sets Jerih sllegetions sepziding the elements of »
zim for imerfuence with FMLA rights under 29 US.C.
§ 2615(z)(1). Count One of the complzint ellepes that

Pleimiff was =n eligitle employee. (Compl. P'10). The'
Compliint s1s0 sleges that pleintifl suffered from s se-
rious hezlth condiion 25 a sesult of mental heelth prod-
lemns which necessiizted continuing restment by pleine
1iTs physicizn. (Compl. PP 20-23). The compleint fur-
ther slleges that defendant is & covered employer (s fact
which defendant does not dispute) and that defendant in-
1erfered with plaimiffs FMLA rights by counting FMLA
lesve zgsinst him undes the provisions of defendant's ACP.
(Compl. P 15). Plainaiff slso cJaims that defendent failed
to provide him with the necessary information regaiding
his Pghts end responsibiliifes for requesting [*11] leave
25 required by the Act. As noted sbove, this Court must

conswue plaintife allegations =8 tue Jor purposes of de-

ciding the motion 1o dismiss. Sce Wesilcke ¥ Lucas, 337
F.2d 857 (616 Cir. 1976). Plaintfl has cleasly set Torth
botb direct snd inferenial sllegations respecting a1} the
materia} elements of en FMLA interference clzim. See
Scheid, 859 F.2d 21 436, Becsuse it docs not sppear be-
yond doubt that the plainiff can prove no et of facts in
soppon of kis <}zim, defendant's motion 1o dismiss Coum
One shovld be denjed. See Conley, 355 US, a1 45-46;
Schever, 416 U.S. 51 236, B

IL. The Alegations In Plalntiif's Complaint Are
Not Sufficient 1o Sizte 3 Clslm Under Section

2615(s)(2) of the FMLA

The FMLA sleo prohibits zn employes from discharg.
ing o1 in sny oiher menner discriminating 1gainst an cm-
ployee beczuse of his or her vse of medical Jeave. 29
U.S.C: § 2616{)(2). In other wosds, the Act prohibits an
employer fiom 1zking sdverse employment sction sgzinst
zn ¢ligitle employec for excrcising bis os her right 1o med-
ical Jeave =8 provided under the Act See Miller, 589 F.
Supp. $48, 1997 WL 809684, a1 *); Burress w Seors,
[712) Roebuck & Co., (unpubl) 1996 WL 634209, a1 *5
(S.D. Ohjo April 18, 1896)(Beckwith, J.). Consequently,
s pleinifl msy z1t0 zrien » czuse of sction for discrim-
insiion of retzlisiion tzsed on the excrcise of FMLA
righs. Compare 29 V.S.C. § 26)15(zX1) with 29 U.5.C.
§ 2615(2)(2). While the FMLA is 8 relstively recent en-
scunent, the mejorty of couns 1o sddress the issue have
zpplied the McDonnell Douglas burden- shifiing anzlysis
sppliceble vnder Titde V1T :nd she-ADA 1o discrimina- -

on znd 18 )z15on ¢ laims zrsened vnder the FMLA. See - - -

Srublw T, A, Systems, Inc., 984 F. Supp. 1075, 1997 WL
710276, 31 *14 {E.D. Mich, 1997)(holding that burden-
shifiing znelysis under Tiile V11 end ADA sppliczble to
FMLA discriminstion zims); Persche » Home Federal
Savings Ecnk, Norihern Okio, 952 F. Svpp. 536, 138
(N.D. Okio 1897} szmc); Burress, supro i * 6. Theiefore,
10 mzinisin an FMLA discriminastion cleim, pleintiff must
Semonsirsic that: (1) he it mernber of the protecied clzss;
{2) he wzs performing his job fanisfsciornily; (3) he was
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subject 1o adverse employmem zcifon; znd (4) he was

cither replaced by & person outside the protected cless

 1*13] or wested less favorsbly then similerly sinczred
employm Persdse. 952 F, Svpp. =1 538.

. For purpctes of defendant's motion 10 Sizmiss, the
Count zssumes tha the first three clements of 3 primes facie
~ FMLA discriminsiion case_are undatpmcd snd 1herefore
sulficiently alleged. Nevertheless, p!anuffs compleim
~ simply £&ils 10 allege 2ny facis in svpport of the fourth ek
ement of & prims facie FMLA discriminstion czse, There
sre no zllegztions snywhere jn the compleint that plaintfl
was cither vezted Jess fevorsbly than similasly sirested
“employees who did not exercise their FMLA rights, of
Wt he was repleced by someone ovtside the protected
tlzss following his rermination. The compleint must con-
tein either direct or inferential allegations sespeciing ali
the mstesial elements of 8 clsim in oder to withsiznd
motion to dismiss. Scheid, 859 F.2d st 436, Thecfore,
to the extent that the szri could construe Count One as
senting forth 8 ¢3zim vnder 29 U.S.C. § 2613(2)(2), such
a claim should be dismissed,

L PleintifPs Complaint Fzils 1o Stzte A Clzim
Under Ohio CommonLaw for Wrongful Discharge in
Violstion of Public Policy .

Defendznt ergues that Count Two [*14) of the com-
Plaint should be dismissed becsvie Ohio does ot secop-
nize 8 czvse of sction for wiongfu} discherge in violation
of public policy where plaintiff is not zn s1-will employe.
Defendent erreris that 28 » vhion member end 55 2 party
10 the CBA, plainiffs employment s not at-will; there.
fore, under the Grecly Vine of czses his <Jtim should be
dismizsed. Defendant sdso 2rgues that plsimiff's wiongful

© discharge clzim is preempied by feders! lsbor law require -

ing that jzrves sriting from the arbivziion of s prievence
under 8 CEA be decided tased vpon federal Tabor law,
Finelly, defencznt zrgues that Ohjo does not recopnize
8 cevse of action for wiongful discherpe in violetion of
public policy based only on the FMLA. -

Pleiniifl covnters that the Nationel Lsbor Relstions

Act (NLRA), 28 US.C. § 157 cl teq., preemnps Ohjo
. Jew such that Okio common law cennot Hmit 8 right of
sction for wrongful discharge in violstion of public policy

10 nop- union employees. Plaimifl els0 ergucs thst while -

Ohbio lsw is preempied by the NLRA, pleintiiTs clsim
it not preempred by federsl] sbor ew under the Lzbore
Manzgement Relstions Act (LMRA), 29 US.C. § 201,
et seq. Plaimifl conends that [* 15} 1esolution of plzin-
1 chim does not require interpieiztion of the CRA;
ihercfore, the LMRA Js inzpplicsble 10 Count Two,

+ Plziniiff Cznnot Bring 3 Greely ClzIm Because
He i1 Not =n At-will Employes

“zs 8 union employee, p

Pleimiff conecily cites ihis Court 10 Greeley v. Afiomi
Velley Mairaercnce Conrs., Inc., 49 Ohio St. 3d 228, 551
N.E.2d £81 (Ohiv 1220), znd subtzequent ceses, for the
propezition that Ohio couns secognize s covse of action
for wyongfol discherge in viclstion of Ohio public polk
icy. However, plaimiff faills 10 admewledgc that the Ohio
Svpreme Count carved out a csuse of sction for wmngful
disckarge in vicletion of public policy 25 sn exception 10
Ohio's Jong- standing employment- st-will docurine. See-
Greely, 49 Ohio S1. 2d 51 234 ("The right of emnployers w0
tenminste employment at will for *sny csvse’ no Jonger in-
cludes the discharpe of an employee where the discharge
is in violstion of 8 siztute and thercby contravenes public
policy.”). See olso Fointer v. Groley, 70 Chio 51 3d 372,
629 N.E.2d 51, 55 (Ohio 1994 "We thus expressly sc-
knowledpe an excrpnon 10 the usdiionsl employment=
a1-will docurine in Okio common Jaw. Pursusnt 10 Greely,
s discherged [" 16] employer has » privete cavse of nee -
tien rounding in ton for wrongful discherge where his or
her discharge is in contravention of 8 'sufficiently clear
public policy’.™); Collins v Rizkona, 73 Ohio St. 34 685,
652 N.E.2d 653, 657 (Ohio 3995)(recognizing couse of
scijon sounding in 1on for wrongful discherge on dbesis
of slleged sexusl harzssment under Greely snd Poinrer);
Xuvlch v Suructural Fibers, Inc., 78 Ohic St 34 134, 677
N.E.2d 308, 320-21 (Ohio 1997)(under exception 10 em- _
ployment- a1~ will doctrine that permits right of sction for

ischarge in vielstion of public policy, clear public policy
mzy be bzsed on sirotory provision or other sources).
Thus, where 8 plainifl is 8 member of a voion, =nd
thescfore not sn employee st will, he mey not bring »
czese of setion vnder the Greely line of ceses, Hoynes w
Zoologicol Society of Cineinnori, 73 Ohic S 3d 234, 652
N.E.2d 948, £30- 51 (Ohie 1295). )t is undispuied that
pleimifl s » member of the Union snd 1hat his employ-
ment it governed by the CBA. It is zlr0 undispuied that
1sintif] is not zn employee s1-will,

As the Kulch courn sizied:

The right of [ithe Ohio Svpreme Coun] [*17)
10 recognize 8 common- law csuse of zction
end remedy for the wronghul discherge of an
at- will employee cannot be serjously ques
tiened. . . . The employment- s1-will doc-
wine was Judicizlly crested, 2nd it msy be
Judicizly sholished. Clesrly, it is the respon-
sibiliry of the Ohio judicizry 10 determine
whether sufficierly dear public policy res-
sOns €%ift 10 SUPpon & Common- JawW cacep-
1on 10 the doctrine of «mployment st will
{sic). . . znd 10 se1 the perameters of those

cxceptions.
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677 N.E.2d =1 328. Thc;csrorc pleiniff s prectuded fiom
zzsening en Ohio common lsw clzim for wiongful dis-
chzrge in viclztion of public policy, Hoyres, 652 N.E.2d

1950, For the foregoing reasons, Count Two of plaimiffs

complzint should be dismissed.

" B. Plainiifls Wrongful Discharpe Clzim Is Not
"Preemptled by the NLRA -~

Pleiniif’s zigument that Ohio law Lmiting & Greely
czuse of sction 10 non-union employces is preempred by
the NLRA does notrequire s ifTerentsesult. n2 As noted
sbove, Ohio's at- will employment doctrine is & cresture
of the judicizry znd the Ohio Courts clezily have the Sght
to determine what, if any, exceptions shovld apply 10 this
sizte common lew docwrine, [*18) Xuwlch, 677 N.E.2d
21 328, As plaimiill bas pointed om, there i no ques
tion that the NLRA would preernpt Obio.lew if it were
eJectively interfering with plaintifs fight 10 bargzin cok
leciively. See Livacas v Brodshow, 512 US. 109, 117-
18,129 L. Ed. 2d 93, 114 B, Cv. 2068 (1524). However, #
iz 2}so clear that 1he Supreme Court *[does] not rggest
. » .13t the NLRA svtomaticslly defests &) swz1e zetion
t=king secount of the co!?cchvc—targ.—.mm £ PIOCESE 01 eV
ery ss1¢ Jaw distinguishing union- 1epresented employces
Hom others.” Livedas, 512 U.8. 21 134- 38, Rether, under
the NLRA the coune mvst determine whether ®a siz1e ruje
confiicts with or otherwise 'stands s an obstzcle 10 the
sccemplishment end cxecotion of 1he full purposes znd
objectives’ of federal lswi” Jd. a1 120 (quoting Brown v
Howel Employees, 408 105, 491, 201, 82 L. E4. 24 573,
104 8, C1 3179 (1584)(imerns] quottions and citations
om;n:d}) These objectives include a scheme premised

on the centrelity of the right 1o targzin collectively and

the desirzbility of resolving convract Eirputes hrough ar-
bivztion, Livedas, 512 V.8, 51117,

n2 Pleiniifl elro oppeses defendant’s srsenjon
that his wiongful dischaipe c12im s preempred by
§ 201 of the L MRA znd sIgUCE st under federsl
Iebor lew pleiniif may masintzin s s1zte ton sction
Jor wiongfol &scherge in viclstion of publzc pol-
jcy. Beczuse sesoluotion of his jsrue requires the
Coun 10 iefer 10 meterizls oviside the pitzdmgs,

- the Coun will not eddress this zrgument in the cone

1ext of defendant’s motion to dismizs, R.;:L:x, the
fssve of precmption under the LMRA will be 56
dreszed infre, in the context of the Count's summary

Judgment enslysis,

119}

Conuary 1o pleiniils srguments, the Clio law estsb-
¥ahing the perzmeers of 8 1on ¢Jzim for wiongful dis.
chzrge in vielstion of public policy does not deny rights

10 union cmployees which are otherwise sforded 1o non~
union employees. Noz does the a1- will employment doe-
wine interfere with employees’ right 10 tollectively bar-
g#in. Rather, the exceptions 10 Ohios employment-at-
will doctrine have been carved out for the very rezson
that unlike vnion employees whose employment rights,
{including the beses for termination), sre governed by &
tonwaet, al-will employees generally can be discherged st
zny time, for esiy rezzon, of for no zesson. See Greenwood
v Tafi, Sreitinius & Hollisier, 105 Ohio App. 3d 295,663
N.E.2d 1030, 1031 (Ohio CL App. 1995)(trecing history
of common Yew exceptions 10 Ohio's at-wil] employment
docirine), Thus, Kmiting the right 1o assert a clsim for
wrongfu] disckzrpe in viclztion of public policy 10 ;-
will ernployees neithes penslizes union employees noz de-
nies them 2 minimum right :Jorded 10 2]] other workers.
Livadas, 512 1.8, 21 129, Becavse the state Jew doctrine
a1 jssve neither encovrsges nor discoursges the collective
bergzining process, plaimifls wrongful [*20] discharge

clzim 3¢ 501 preempied by the NLRA, See Merropoliton
Life Ins. Co. v Massachusens, 471 1.8, 724, 755, 85 1.
Ed. 2d 728, 108 S. CL 2380 (1285). Obfo clesly pre-
cludes non-at- will exnployees from msintsining » cavse
of sc1ion for wiongfol discharge in violstion of Ohjo pub-
Tie policy, Hoynes, 652 N.E.24 at 550. For the forcgoing
rezsons, Count Twe thmﬂd be dismissed,

DEFE’\’DA.:’\’T‘S SUMMARY JUDGMENT
MOTION SHOULD BE GRANTED IN PART AND
DENIED IN PART AND PLAINTIFF'S PART1AL
SUMMARY JUDGMENT MOTION SHOULD BE
DENIED

Defendant argues that if the Court denies defendant’s
motion 10 dismiss, summary Jodgment should be granted

- on Count One beczuse plaintifl fils to present evidence

152t he is zn eligitle employee vnder the FMLA énd fails
16 demonstaie that he hsd s seriovs bealth condition or
ikhat he provided defendzmt with proper notice 10 invoke
his rights under the Act. Defendznt argoes thal summary
Jjudgment thould be granied a5 10 Count Two becavse
pleinifTs wrongful discherge c!a;m is preempted by §

201 of the LMRA,
Plzinufl contends st summary jodgment in fivor

of defendant is neppropriaté i 16 Count Two beczvse. ..

p.ams:ﬁ’s wmrgﬁli discherge cleim does [*21] not re-
guire zn interpretztion of the CBA; therefore, the claim is
not preempred under § 501, As Tor Count One, plsinuff
moves for summery jodpment in his favor on l}ns cleim.,
FPlzimifl s1gues 1zt defendsnt fziled 10 provide pleinnff
with proper notice regziding his rights snd oblgations
undes the FMLA. PlainuifT essens that defendsnt filed 1o
provide him with wrinen gvidelines roch that he could
follow ihe epproprisie procedures for requesting FMLA
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lezve znd providing novce 10 defencdams following his
sbrence, Pleiniff further sigues that vnder the governs
ing regulations, defendant’s feilure 10 novify pleiniifl ths
he war yegzided a5 ineligible precludes defendznt fiom
denying bim FMLA leave. Plainifl zesens that defendznt
- eventwzlly dischzrped him s & direct resuh of having im-
propaly sssested 5 poim aggmst Lim :fo: the vse of FMLA

T lesve.

A motion for summary jpégmcnl should be grsmed
if the evidence submined 10 the coun demonsusies that
there §s nd penvine jrsue 25.10 eny meteris] foct end that
the mevant it entitled 1o summary judgment 25 8 maner of
Yew. Fed. R. Civ. P. 36. See olso Celotex Corp. v Corrent,
477 U.8.317, 222, 91 L. Ed. 2d 265, 106 8. CvL {*22)
2548 {1086); Anderson v Likerry Lobly, Inc., 477 U.S.
242, 247-48, 91 L. Ed. 2d 202, 106 S. Cv. 2505 (1986).
The moving perty hes the burden of showing the sbsence
of genvine disputer over facts which, under the subsisn.
ive lew poverning the Jesue, might 2fTect the ovicome of
the action, Celorex, 477 U.S, 21323,

A pery may move Jor semmeary jJudgment on the ba-
s 1hat the oppesing paty will not be zble 1w produce

(

&)

ment 25 8 menes of lew. In sesponse 10 8 summary judg-
ment motion properly supporied by evidence, the none
moving perty Is requited 10 present some afgniﬁcam pro-
tatjve evidence which mekes it necessary 10 resolve the
parties’ differing versions of the dispute a1 uisl, Stary
Dy Sireet Corp, v Alexander, 822 F.2d 1432, 1435 (61h
Cir. 1587); Harris v Adems, 873 F.2d 929, 631 (61h Cir.
1989). Conclusory ellegaiions, however, sre not suiFficiem
10 defest 8 properly sopponied summary judgement mo-

* tion. McDorcld v. Union Comp C‘orp., £C8 F2d 1188,

1162 (6th Cir. 1990). The nofi- moving perty must desig.
rz1e these ponjons of the record with enovgh 'pccafcny
ihat the Court can szcdzly identify these [*23) fzcts vpon
which the non-moving perty 1elies. Xornes v Runyon,
912 F. Supp. 2£0, 283 {(8.D. Okio 189X Spicgel, 1)
The wisl judge's foncion 5 not 10 weigh the evis
Gence wnd determnine the truth of the mener, but 10 de.

1ermine whether there 35 & penuine facrual jsrve for misl.
Anderson, 477 1.5, 51248- 50, In 10 doing, the wis] coun

does not }.a\ec 5 duly to sezrch the entire zecord 10 epe

wblish that there it no msterds) fscve of fect. Kernes,
912 F. Supp. 21 283, See cleo Sireet v J.C. Brodford &
Co., 886 F.2d 1472, 1479 80 (6th Cir. 19E9); Frito-Lay,
Jne, v Willewghdy, 274 US. App. D.C. 340, 863 F.2d
1029, 1024 (D.C. Cir. 1988). The inguiry is wheihes the
evidence prezents 2 sufficient diszpreementtorequire sub-
mizsion 10 8 jury or wheihes 1 5 10 one- sided that one
party must preveil e & mener of law. Anderson, 477 U8,

st 249- 50,

‘uﬁcmm cvidence 31 tisl to withsiand & movion for judp. -

M, sfier zn spproprisie 1ime for dizcovery, the op-
posing party is un:eble 10 demonsuaie 8 prima focie cose,
rwmimery judgment is waranted, Sueet, 886 F2d a1 1478
{ciing Celorex end Anderson). "Where the secord tzken |
=5 & whole could not Yead s retional vrier of fict 10 find for
he non- moving party, there [*24) is no "genvine issue for
wisl™ Mowsuskira Eleciric Indusiriol Co, v. Zenith Radio
Corp., 475 U.S. 574, 587, 89 L. E4. 2d 538, 106 S. Cv
1348 (1586). -

). Count Two of the Complaint 15 Pnempttd By §
301 of the LMRA

Assuming crguendo that the Coun d:m':s defendant's
motion 1o dismmisz Count Two of plaimiffs complaint,
supinary judgment should be grented nevertheless 25 10
that c)zim becsuse 3 is preempied by federal lzbor lew,
Section 30) of the LMRA, 61 SwisL 156, 29 US.C. §
185(a) ket been 1e2d 10 preempt s1ste count resolution of
disputes which tomn on the Sghts of parties 10 8 collective
Yargeining spreemnent. See 4l Chalmers Corp. v. Lueck,
471 1.8, 202, 85 L. EG. 2d 206, 105'S. C1. 1904 (158S).
See olso Livodos, 512 1.8, a1 114, Section 30) grants
federal couns jwisdiciion over cleims sgserting breach
of & colleciive bargzining sgrcement snd svthorizes the
development of federal common lew, ™in Jerge purt 10
zssure thal sgreements 1o arbitste gricvences would be
enforced, regaidless of the vegaries of sis1e lew and lin-
pering Losility 1owerd exuzjudicial dispuie resclution.”
Livedas, 512 0.8, at 121-22 {ciing Texiile Workers w
Linecln |*25) Mills of Ala, 353 V.8, 448, 455-56, 1
1. Ed. 2d 972, 77 8. Cvu 912 (1957)) The precmption

rale embodied in § 201 zpplics 1o zsrure thst the puse
pc‘es of feders] Jebor 3zw will not be frusirsied by stsie
Ysws which enempt 10 resolve issues concerning what the
peries 10 s Jebor sgicament sgieed, end wWhat Jegs) con-
sequences were intended 10 flow fom 8 bresch of that
spreement. Lueck, 471 U8, 21 211, Nor mey a plainiff
#vcid Wis obligztion 10 erbiveie s clsim srising under 8
CEA menddy by 1elebelling the ¢eim 25 » 10n sction. Jd,
a1 219, Rather, federal lsbor policy requires individual
employees wizhing 10 zisert conract grievinces 10 vse
the prievance procedures set fonh in the governing CBA
which was sgiced vpon by the employer 2nd the Union
=5 the mode of sediess Jor such cleims. Repullic Steel
Corp, v Moddox, 379 1.8, 650, 652, 13-1= Ed. 2d 580,
23 8. C1. 614 (1965). Thus, 10 derermine whether 8 slaie
cevse of sctfon may po forwsrd, the Count must consider
whether the legal charsoier of the cleim is soch et it
srises independently of the zpplicable collective bargein-
ing :pieement. Lingle v Norge Division of Mogic Chef,
Inc., 486 V.S, 399, 410, 100 [*26} L. EQ. 24 410, 108
S. C1. 1877 (JSEE). On the other hznd, the foct that the
Coun mvst consuh 8 collective bzrgsining rpeement 10

terolve B siste coun cleim docs nol mezn thel the cleim
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is preempied under § 30). Jd. a1413 n. 12.

Plaimifl's srgument that the CBA is not implicsted
ender Count Two beczuse the clsim involves slleged vie
olstions of Ohio public policy zs set forh in the FMLA
simply kas no mesit. The collective basgzining spree-
ment clearly prohibits defendzmt fiom "rummarily dis-
charging™ plainiifl, {See Do, 2, Ex. B., CBA, An. 26,
Relezsing and D:tchsrgmg, § 2, p. 87). Funhermore, the
- CBA provides for the reinsiatement of zny employee who
is found 10 have been wrongfully discherped. (14, § 8,
Pp. 68). The CBA &ls0 sets forth prievance zand arbivrztion
procedures, {See id, Art. 8, Adjusunents of Grievances
& Disputes, pp. 16-17; AnL. 9, Interpretztion of Contract
znd Arbivstion Pmc:dmc. Pp. 19-20). If » prievance in-
volving 8 discharge is not senled within five working
Gzys, either perty may sefes the prievance directly 10 Step
Four of the grievance procedure, (Jd., At 8, § 4, p. 18).
Finally, the CBA includes provisions that govemn the pag-
ties' ["27] otligations where sn employee s off work due
10 lniess and where the employee is off for an indefinite
period of 1ime. (See id., Art. 26, §§ 3, 4, p. 68). Becavse
the detenmination znd sesclution of whedher plaimifls
terminstion was wiongfol, or ™unjust* it en frsue which
srises under the CBA, even if plainiifl were otherwise
permined 10 zxsert 5 wrongful 4§ *chazgc cleim, the clzim
would be preempied by § 30). See Lrg!r, 486 V.S, a1
410. Plaimifl’s second csvse of saiion is estenizlly 8
bresch of contract ¢deim. See Tulloh v Gocdyvear £Liomic
Corp., 62 Okio SL Zd 54}, 584 NE.2d 729, 733 (Oho
1292)(union employce’s wrongfol discharpe cleim could
be nezted 25 clzim for bieach of employment conus ct).
For these :ezxons, crsuming erguendo that Count Two is

not dismitsed, the Coun should gremt sumimsry judgment

in favor of defendznt on 1his clzim.

N. The Pariles® Cros Mottons for Summsr;y
Judgment 23 10 Count One Should Be Denled

Defendemt z1gues that summery judgment it proper
3 10 Count One beczvse plaimiff is not zn lipitle em-
Floyee vnder the sizrote. Defendint contends thet the rwo
year gzp in zervice between the time pleiniff voluntar.
ity sesigned |"28) fiom the company nd the 1ime he
wes rehied precluder pleintifls former employment iom

epplying. towsids the twelve month period necessary 10

guzlify as =n elipitle employee, Defendznt zlso sigues
kst plaimifl f2iled 10 provide eny notice that he wes off
work for & rezzon which would quelify for FMLA leave.
Defendznt extens that in the sbsence of sny documents-
ticn or verbalrepon by pleimiffregeiding the nature of his
medical leave, Sefencent's grant of MOLA for pleiniifTs
cbrence doet not consituie an sdmission et pleiniff
qualified for FMLA leave,

Pleinsifl arpues ka1 he was an elipible employee znd

st defendent inerfored with his FMLA rights by ik
legzlly zssessing # point sgainst him under the ACP.
Pleiniifl contends 1hat the Deparunent of Lsber (DOL)
:egu'a:s'ons whith povern interpretstion of the FMILA do
el 1equire zn employee's rwelve months of employment’
10 be consecutive; therefore, by counting his former €me
ploymen, plaintiff has worked for defendamt for twelve
morahs, Furthermore, plainiff esséns that he was not re-
hired z5 8 new employee; rzthes, he was reromed to work
with senfority In 1erms of vacstion and other bencfits up-
Ger the CBA. Pleiniifl sleges {*29) thst be provided
rotice 10 defendent regarding the rezson for his Jeave,
Pleintiff contends that even if he hednt given proper no-
tice, defendznt is estopped from srguing that he §5 not an
elpitle employee beezvse defendznt 3ed 1o noufy its
employees of thelt FMLA r.?gh!s a3 required by the Act
Nar did defendant inguire into the ressons for pleintfPs
leeve once it was put on notice that'he was off work for
medica] ressong. Plainiff contends that summary judge
mem shovld be prznied in his favor a5 10 Connt One |
beczuze defendant’s zssessment of 8 point for his FMLA
gralifying sbsence is s per se violation of the statule.

At noted sbove, in order 16 mzintsin 3 <lefm under
29 U.S.C. § 2615(=)(1), pleintiff must demonstrete that
he was en eligible cmp!oyu with » serjous bezlth cop-
dition, that defendznt is » covered employear under the
Ac, end that defendent interfered with plainiflfs FMLA
righs. Miller, SEF F. Svpp. 045, 1997 WL 800684, a17];
290.8.C. § 2635(=)(1). M is undisputed st defendant is
& covered employer undes the Act. n3 Nor does defendant
dirpue that the ilness from which plaintfl suffered and
for which be seceived yveztment in October {*30) 1995
constitotes 8 terions medics) condition, Rether, 'defen-

dznt e1gues that it was not required to grent FMLA leave

beczvre it was not informed of the rezson for the Jesve
znd thus Lad ne wzy 10 know that pleinifl was suffer
ing iom 8 seriovs medical condition, Finslly, defendamt
concedes that if plainiiff were an cligible employee and
notified defendant 1hat he was suffering from 2 serjous
heelth conétion, then assessing 8 point epeinst pleindf
vnder the ACP would constitute zn FMLA viclstion. (See
Doc. 15, def. mume. in opp. 10 pl. motion for partiel sum-
mary judgment, pp. 1- 2). Therefore, toresclve the parties®

cioss motiens for summary judgment ss to Count One, the

Coun st determine whether plainuif has demonsusied
that he wzs an cJigible employee tnd whether dcfcndam

interfered with his FMLA rights.

‘n3 Employers covered by the FMLA inclode
thcse which “engzge in commerce or in sny in-
dustry or sejvity 2 Jecting commerce {which] em- -
ploys 50 or more employees for esch working dsy
during czch of 20 o1 more celendar workweeks in
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the cument of preceding calendsy vear” 29 U.S.C,
§ 2611{4); S.ubl, 584 F. Supp. 1078, 1997 Wl

710276, a1 *9.
*31}
A, Plalmiff Is An E!ig:ble Emple\ee Under 1he
. FMLA L

For the sezsons set forth moze fully below, the Count

finds thar plainiiff §s an eligible employee vnder the
FMLA. First, the FMLA provides in peniinent part:
: N

The 1erm "eligible employee™ meent sn em-
ployee who has been employed-(3) for st
Tezst 12 months by the employer with re.
wpect 10 whom Jesve is requested undet sec-
* tion 2612 of [the Acl], snd (i) for at leam
1,250 hours of service with such emplayer
during the previovs 12- month period.

Z9US.C. § 261 1(2)(A). Second, the DOL implenenting
reguletions seflerzte the sbove ¢riteris end provide 1hatt

The 12 monihs on employee must hove Leen
eirployed by ihe employer reed rot be con-
secutive months. W an employee i msin-
1sined on the peyroll for zny pan of & wecek,
including sny periods of peid or vnpzid leave
{sick, vzcation) during which other benefins
ol compensstion are piovided by the em-
rloyer (e.g. worker's compentztion, group
hezlth plan benefits, e1e, the week counts
88 8 week of employment. For purposes
of dewermining wheher interminent/czsuval
employment qualifics as "at Jezst twelve
months,” 52 weeks 38 deemed 10 be equal
10 12 }*32] months.

29 C.FR. § 825.110(b), 60 Fed. Rep, 2180 (1995)(em-
phesis edded).
Third, the DOL néu!ztions provide thats

v Whese the employee does not give norice - ~
of the need for Jeave more then two busie
nesf deys prior 10 commencing leave, the
crrp]ovu will be deemed eligitle if the em-
ployer fzils 10 :dvise sthe emplovee that the
emmployee s not elipible within rwo business
days of receiving the employee’s notice.

79 C.FR. § £22.110(d) (J595). See cleo Miller, SE9 F.

Supp. 945, 1997 WL E09684, st *3. While sn employee
is not 1equired 10 specifically designate lesve as FMLA
lezve o1 10 invoke the Act by name, the employer has a
duty 10 5dentify znd record leave 25 FMLA leave, Miller,
SE9 F. Supp. 545, 1897 WL BC96E4, ut *4; 29 CFR.
§ 825.2C8(s). "Failure 10 s0 notify an eligible employee
EE10pE ihe employer from leter claiming that the employee
it incligitle.” Ja/err, 289 F. Supp. 945, 1297 WL 800684,
a1 %3,

It s vndisputed that plainiif] worked for defendamt .
frem Seprember 1974 untl March 1593, and from April
11, 1995, untd] December 18, 1995, At the time plein-
uff 100k lesve in Ocicber 1995, his cumulstive [*33]
employment with defendant excecded twenly years. Jt
is zlso undizpuied that between April 11, 1295, and
Ocicber 15, 1998, plainiifThed worked in excess of 1,250
howrs for defendin. Thus, plaintfl clearly saiisfied the
hous sequizernents for employee ¢ligibility undes the Act.
Furithermore, this Coun finds nothing in cither the regue
Yztiens or the statute fself which prechudes pleiniiff from
relying on Lis cumulstive employment when determin-
ing FMLA c}ipibility. Section 825,110(b)'s plein lengusge -
%%ils 10 support defendznt’s srgument that plsinuflis ingd-
igible beczvse his twelve months of employment inctudes
employment prior 10 his resignetion in 1993, Contrary 10
defendant’s esrertions, the second and third sentences of
§ 825.310() do not icfer 1w or modify the first sentence,
Rauther, 7t is clenr fiom s plein reading of the statute thet
these sentences describe zhernste sitvztions which may
zi7ect the czleculstion of 8 person's employment. The ap-
pliceble regulstions pleinly state that the twelve months
of employment need not be consecutive, Nor is there eny
evidence on the 1ecprd indicsting that defendznt eves in-
formed pleiniiff that he was ineligible under the Act. Of
covrse, |*34) defendsm wpoes hat i3 hed no dury w
notify pleinifl regarding his elipibility becavse plainuff
fz7led 10 provide proper notice 10 defendant. However, as
wil} be dircvesed, infra, defendsmt cennot 1ely solely on
ruck en ergement where defendam fuiled 1o provide plsin.
i with the sequisiie informstion regarding his FMLA
rights znd jesponsibilitics. Moreover, the Cournt notes that
the definhiien of employer and employee under the FMLA
is1obe interpreted brczdly. Miller, SE9F. Supp. 548, 1297
WL E09084, at "2, In Fght of the fsc1 that plainaiff quale
;ﬁc‘ s 2n :I}g;hk cn’p‘ﬁyét unﬂd 8 p"‘i—:fnrtod'ng ofﬂit

ihe s'zrumry znd rtgu!dory provisions cuad abcve, lhll
Coun finds that pleimiff is an cligible employee undes the
FMLA.

B. Genvine l:irves of Fset Exist Concerning
Whetker Defendznt Interfered With Plainiiif's FMLA

Rights
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The F"MLA comzins potice provisions that govern
both =0 employer's duty 10 inform employees of their
rights under the FMLA (the employers "duty 10 post™)
snd an cmployf.: s duty to-inform Lis or her employer
1*25) when he or she sccks 10 invoke FMLA rights
{ cmp]eyec notice provisions”). The question before this
- Count is whethey defendzn was mede ewzre that plainiiff

“sovght FMLA qualifying léav: znd whether defendant .

improperly denfed such lesve by essersing » point vp-
der the ACP znd thereby Interfering with pleimifs nghu
undes the Act. Defendint zgues that plsimif's notice re-
ga:dmg his need for leave vas insufficient beczuse the
"doctor's noig that plsintfl presented 1 defendant failed
10 siz1c anylhmg =bout plaintiils medical condition. nd
Defendsnt esserts that there wes no informstion indicate
mg 21 plainiiff was off work for s serfous hezlth condi
* tion or thet plaimiff sovght 10 invoke FMLA piotections,
Pleinufl counters that defendem =icd 10 zpprise him of
his FMLA rights znd i estopped fiom arguing that his
notice wag defeciive. Plainuifl eleo 2ssens that his noviee
wes sufficient 1o qualify his sbsence 25 an MOLA under
the ACP; therefore, the notice was sufficient under the

FMLA,

nd As sizied sdove, the note thet pleimiff
presented vpon his 1etom o work following his
Oc1ober- 1895 sheence sizies in is emtirery, "Off
work fiom Ociober 17 10 October 23, 199%™ 2nd
was signed by Dr. Marvm Willizms. (Mitchell AR,

Ex. 8, stisched).

i*36)

The FMLA requires employess 1o notify employees of

their oghts and respensibilives undes the Act The ststute
provides in pcmmm park

Ezch employer shell post end keep pested in
conspicuous places on the premires of the
ermpleyer where notices 1o employces znd
spplicents for employment zre cvstomarily
pested, & notice, 10 be prepaied or zpproved
by the Secretary Jof Labor), sening forth ex.
cerpts fiom, or summernies of, the peniinent

provisions of Jthe seroie] end information... ..

penaining 10 the filing of & charge,

29 US.C. § 2639(s). Funhermore, the DOL regulziions
provides a1 if =n employer hes wrinien guidelines for
cmployees concerming employee leave rights, ruch 25 an
employee handbook, informarion 1epzrding FMLA ent-
Hements znd employee oblipetions undes the Act must be
inthuded in the Yencbocok o1 in znother writen document.
29 CFR. § 825.201(e)(1} In zdéition, the scgolztions

siste thaty

The cmpleyer shell 2lso provide the em-
ployee with wrinen notice detsiling the spe-
cific expeciations and obligations of the em-
ployee znd explzining the contequences of &
fsilure 10 meet those obligations. . .. Such
specific notice must include, 'as [*37] eppro-
prste: o, . (i3) any requirements for the em-
ployee o furnish medical cenification of s se-
rious heslth condition and the consequences

of failing jo do so. . ..
29 CFR. § 825.201(t)1). Finally, the regulations siste
ihat if 2n employer {zils 10 provide notice in sccordance
with the regulatory provizions set forth sbove, the cm-
ployer mey not tzke zcijon sgainst am employee for fzilure
10 comply with sny provision required 1o be sct forth in.
the notice. 29 C.F.R. § 825.301(f).

The employee notice provisions set forth in the statute
z1€ silent as 10 gitustions in which an eligible employce’s
need for FMLA Yesve is unforeiecsble, such a8 an emen
gency beslth condition that 2fTects cither the cmployee of
child of the employee. See 29 U.8.C. § 2612(¢). However,
the 1egulstions do sddiess the issve of unforesecezble
Jezve. Under the regulstions, when an employee’s need
for lezve is unforesecable, the employee. is requived 1w
2ive notice of 1he need for leave 10 the employer "zs scon
zs precijezble vnder the fucs 2nd circomstznces of the
penicular czxe.” 29 CF.R. § 825.303(2). Funhennore, the
employee need not expressly zssen rights under the Actor
evenmention |* 28] the FMLA; rathey, the employee need
merely sizie that legve is necded, 29 CF.R. § 825.305(b).
The employer is then expecied 10 obin any additional
1equired informsiion throvgh informsl mesns. Jd, Thus,
10 determine whether an employee’s notice of the need
for FMRLA leave is sufficient and whother defendant has
s dury 10 inquire fordier imo the employee's 1equest for
lezve, the Coun's inguiry mes focus on “wheiher the in-
formation impanedothe employer is sufficient 10 rez2sone
sbly epprise 1t of the employee’s request 10 12ke time off
fos & serjous Lezlth condhion.® Gay v. Gilmon Paper Co.,
128 F.2d 1432, 1435 (Jih Cis. 1997)(quoting Monvel

v Hesilcke Polymers Corp, 66 F.3d 758, 764 {Sth Cir. . _

]5—‘95})(z'mcmal quotstions omined). In other words, the
Coun must determine whether, vnder the circumstznces,
the employee Lzs provided thie employer with informastion
susficient 10 put the employer on notice that there is s pos-
sible FMLA leave sitvation. Gap, 125 F.3d a1 14335- 36
(citing Price v City of Fort Weyne, 117 F.3d 1022, 1026
{7th Cir. 1997)). On the othet kend, if an employee fils
10 produce requesied medical cenificstion subsiantisiing
hix need for FMLA ["29] lezve due 10 8 reriovs hezlth
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condition, the lesve is not considercd FMLA Jezve, 29
CF.R.§825.312(b).

To 1esolve the within motion, the Coun bepins with s
teview of certzin undisputed facis. First, it is undispored
izt plaimiiTs Ocrcber 17, 1995 ebrence from work was
unforescezble. Second, it undisputed that pleiniiff was
off work for & serjous beslth-condition. Third, it is undis-
puted that defendent fziled 10 comply with the FMLAY
‘employer posting provisions. Fourh, it is undisputed that
plainiiT did not provide medical cenification 10 substans
st his need for FMLA Jeave until epproximsiely efpht
months zfer he was discherped,

- Under the facts znd circumsiznces of this czse, the
guestion of whether the notice plainiiff provided fellow-
ing his sbsence was sufficient 10 zppiise the defendam
ithat his leave was potentizlly FMLA qt.;]:fymg is one
which must be resolved by the wier of fzct. On one hznd,
pleinifls nofce foiled 10 stz1e eny rezions for his sb-

sence of indicsie the beis for the medical veztment he

received in Ociober 1995, On the oiher hand, the f5e1 thas

ihe note czme from pleinifls uesing physician might
lesd the trier of fact 1o deteriine that i1 [*40} "put the
employer on nctice 1hat there is a porsible FMLA leave
sircetion.” Gay, 125 F2d 21 14335-26. Genvine fxrves of
fect exist concerning what pleinniff 1old his supervisors
when he was off work and what his sepervisors required
of kim z3 fur 25 reporting his condition snd ;etum 10 work
stz1us, Jesves of fact s1so exist 25 10 whether plaimiffgave
niotice "z5 soon =& precticzble™ vnder the circumstances,
I the wier of fact concludes that defendent wes on notice
that the Ocicber sbrences were potential FMLA quslify.
ing Jezve, then the dcfendant shovld Lave inguired further
regzrding the 1ezsons Jor pleimifls lezve. 29 C.FR, §
£28.303(b). Lee Bronnon v. Osklosh B'Gosh, Ine., 897 F.
Supp. 1028, 1028-39 (M.D. Tenn, 1885} where pleiniff
gave employer sufficient notice, aexersment of point une
der Tezve policy vicleied FMLAY; #illioms v Shencrgo,
Jne., CR6 F. Supp. 509, 1997 WL 729028, a1* 10 (W.D. Pa
1297). While plziniiiT contends thet he wes in touch with
his supervirors during his sbsence, the secord s unclear
=8 10 whether he 10ld them anyihing concerning the na.
rore of his medica! protlem 10 spprise defendant that he

sufered fiom s serjous ["41] hézlth condition. I the rier
of foct concludes thar plETiifls notiee veas induffcientio™”

inform defendant of the need for FMLA Tesve, if pleintff

%iled 10 provide defendent with requested mfom'.snon
Ifg.:}d;ng the nerure of his condition, o1 if plamnﬁ’ did
not provide imely notice, secovery on ihis clzim may be
prechaded. See Gay, }25 F.2d 21 1435-36. The pleimiffs
Yinica] @epression is a fecror affecring the timeliness of
his notice to defendant which the wrier of fact must weigh
in zddition 1o the other focis in this czse,

As for pleintiffs zigument that defendznt failed 10
propely pest FMLA informstion, pleiniff does not have
s privaie night of action sgeinst defendsm for iis feil
ure 10 post, Jessie v Carter Health Core Cernter, Inc.,
e26 F, c'u,,p 613, 617 (E.D, Ky. 1996): Nevertheless,
such & feilure may consinne or contribuie 10 interferehee
with pleintifl’s FMLA rights. LoCeporra v FPergoment
Beme Cerzers, Iac., 882 F. Supp. 213 (S.DN.Y. 1297).
Furitermore, defendent's feilure 10 post FMLA informs-
tion o1 provide wrinen documents 10 employees regarding
thelr FMLA rights mey estop defendant from ssserting
ihat plaintifTs sllepedly defective notice [*42] precludes
pleiniiffs clsim st he was impropesly sssessed 2 poim
under the ACP. Sn.bl, 584 F. Supp. 1075, 1897 WL
710276, 31 *11. In order 1o determine whether the estop-
pc] docirine spplies 10 the facts of iis case, the trier of

fzct must consider 1] the fzcts, mcludangwhczhﬂplamnﬂ' .
I‘.:»d zny independent knowledge of the FMLA provisions
o1 wheiher he detrimentally relied on the informeation (or
1eck thereod) provided 1o him Yy defendant in rubmining
notice fallowing his unforeseesble bsence. nS Beczuse
penvine j1sues of feo1 exist concerning the notice of em-
ployee rights znd obligstions provided 1o plaintifl, what
inquiry, if 20y, defendznm made into plsintifl's reszons for
1eking lezve, and the sufficiency of plaimiffs notice w
defendent, the panics’ cross-motions for summary judge
ment =8 10 Count One should be denied. :

nd While :ome counts might 1esd 29 CFR.
$ 825.301(f) =5 conclosively estopping defendant
fom eising » defense of Insufficient notice, this
Coun finds that the bener view is that estop-
pel may zpply if the facis svppont such 2 ju-
gicielly crzfied equitsble remedy. See Wolle w
Drecdnovght Maorine, Inc.,, 954 F. Supp. 1133,
1137 (E.D. V. 1997). While this Count in no way
conchudes that the DOL regulations are vnconstitg
tioral, the Count does find that the rezsoning of the
ol decision with respect 10 the estoppel provie
siont of the ch’g'b:‘h‘ry:egulatien is equslly app!i'ca-
ble 10 the prezent qummn of sufficiency of notice,

See id.

[*43} . -

EBecsvse his Coun ncommends x}al ddcndam‘s mo-
1ion 10 dirrniss, or in the zhemative for summary jodgs
ment, be pranicd in pan end denied in pan, defendant's

motion to 2y discovery pcndmg zesolution of the par-

tles’ dispotitive motions (Dec, 3} is hereby DENIED AS

MOOT.
}T 1S THEREFORE RECOMMENDED THAT:

Defendzint’s motion to dismiss, of in the shernstive,
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IS8 U.S, Dist. LEXIS 21468, *43

for summery judgment (Doc. 2)be GRANTED IN PART

znd DENJED IN PART such ihat Count Two of the

Complzint be dismissed; and .
Plainiff's pariizl summary juégmem motion (Doc. Hi)

be DENIED. ‘
IT1S THEREFORE ORDERED TRAT:

Defendznt's motion w";s:ay discovery pending res-
olution of the pariies’ dispositive motions (Doc, 3) is
DENIED AS MOOT.

Dste: Mzarch 3, 1998
Timothy S, Hogen
Usited Ststes Mzgirtrate Judpe
NOTICE

Arzched hereto is the Repon znd Recommended de-
cision of the Honorzble Timothy S. Hogzn, United Stztes

Mepistizie Judge, which was filed on 3/3798. Any panty
may object 10 the Megisuaie’s findings, recommenda-
tions, end sepont whkin ten {10) days zfier being served
with z copy thereof o1 furher eppeal is waived. See United
Siztes v. Welters, 638 F.2d 947 (61h Cir, 1981). Such par.
ties skl [*44) file with the Clerk of Court, znd serve
on zll Perijes, the Judge, znd the Magisuzte, & wrinen
Motion 10 Review which shall specifically idemify the
poriions of the propesed findings, recommendziions, or
report 10 which objection is made slong with 2 memo-
rendumn of 1zw senting forth the besis for such objection;
(such panies shall file with the Clerk » transaript of the
specific ponifons of any evidentiary proceedings 1o which
zn objection is mzde), ' ‘

In the event 8 party files 8 Motion 10 Review the
Mepistzie’s Findings, Recommendstions snd Report, =l
other parijes :Lzll respond to szid Motion 10'Review
within ten (10) dzys sfier being served » copy thereof,
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LEXSEE

MICRHA EL S. MITCHELL, Plzintiff(s) v COVTL\E\‘TAL PLASTIC CONTAINERS,
INC,, Defendsni(s)

Czse No, C-1-97-412

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FORIO,
WESTERN DIVISION _

s

1998 U.S. Dist LEX]S 21464

L Mmhz?,wss Filed

- PRICR ‘JH']STAORY' i}] Adop!;ng Mzgisrzie’s

Document of March 3, 1998, Reponed stz 1908 V1S,
i1 4 .

COUNSEL: For MJC'HAEL S M]TC}’ELL, pleinuff

Lee Homberger, Cincinnat, OH.

For CONTINENTAL PLASTIC CONTAINERS INC,
defendents - A Pstricis Divlus-Myers, Jsckion Lewis
Schmuicz & Krupman, Pitsbuigh, PA.

For CONTI'\’ ENTAL PLASTIC. CONTAINERS ING,
defendznt: Cary Edward Becker, Dinsmore & Shohl,

Rzmihon, OH.

JUDGES: Suvszn J. Dlon, Jnc?ge, Uniied Sites Disvia
Coun, .

GFINIONBY: Suszn ). Dlon

QFPINION:

ORDER
Thit mener i before the Coun puisusnt 10 the Oi1dar

of Genersl Reference in the United States Disuict Coun

L]

for the Southers District of Ohio Western Division 10 the
Unijted Sis1es Mzpistzte Judge, Pursnant 10 such refer-

© ence, the Mzgistrate Judge reviewed the plesdings and _

filed with this Cowt & Report and Recommendstions,
Subsequently, the parties filed ob;r.cnons 10 such Repont
and Recommeridstions,

The Coun has reviewed the compxcbcnswc findings
of the Msg:ﬂ;.—.lc Jodge and considered de novo sH of the
ﬁlmgs in this mezner. Upon considerstion of the forego-
irg, the Coun does derermiine that such Recommendstions
should be sdopied.

Accordingly, defendant's motion 10 dizmiss, or in the
shemstive, for rurnmary judgment is hereby GRANTED
IN PART snd DENIED IN PART ruch thst Coom
[*2] Two of the Compleint is berehy DISMISSED,
Fuerthermore, plainifl's motion for psrtis] summary judg-

ment it hexeby DENIED,
1T ]S SO ORDERED,
Svszn 1. Dlon, Judge
Uniied Siztes Disuict Count
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