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IN THE UNITED STATES COURT OF APPEALS
| FOR THE THIRD CIRCUIT

No. 06-2144

JAMES SARNOWSKI,

Plaintiff-Appellant,
V. - o

' AIR BROOK LIMOUSINE, INC.

UoDefehdantFAppelleewt'

On Appeal from the Unlted States Dlstrlct Court E
for the District of New Jersey ' '

- BRIEF FOR THE SECRETARY OF LABOR AS AMICUS CURIAE
IN SUPPORT OF PLAINTIFF-APPELLANT

PuISUant to Federal Rule of”Appellate Procedure 29‘ the
Secretary of Labor ("Secretary") submlts this brief as amlcus
curiae in support of Plalntlff Appellant James Sarnowskl.

INTEREST OF THE SECRETARY OF LABOR .-

At issue in this case is whether; as the aistrict'court
held, an employee s notice to hlS employer of hls need to take
leave due to a serious health condition must contaln.the |
specific dates on'which leaVe,will be taken to meet'the notice
requirements of the Family and Meaical Leave Act ("FMLA" or
"Act"), 29 U.S.C. 2601 et seqg., and trigger the protectiohs of

the Act. The Department of Labor ("Department") has a



substantlal 1nterest in this 1ssue because it admlnlsters and
‘enforces the FMLA. See 29 U. S C. 2616(a), 2617(b), (d)‘ In -
‘addltlon, the Department is respon31b1e for promulgatlng
yleg;slatlve rules under the FMLA. See 29 U. S C. 2654 Pursuant_
to its statutory authority, and after notice and comment; the
VDepartment,has.promulgated regulationsrat 29 C F‘R‘ Part7825'

| 1nc1ud1ng on the 1ssue of employee not1ce ‘at section 825-302 of
-{/the regulatlons.' The Department has a paramount 1nterest in the o
correct 1nterpretatlon of these regulatlons, which it belleves'
the dlstrlct court falled properly to apply in its grant of-

summary judgment to the employer

STATEMENT OF THE ISSUE

_rWhether an'employee who informs hisiemployer_of his serious
health condition and his intent to take leave in the future due
to ‘that condltlon has proylded suff1c1ent notice under the FMLA
and appllcable regulatlons to trlgger the protectlons of the
Act, and thereby preclude termlnatlon on the ba51s of‘hls need

‘for’future leave, when the exact dates and duration of that

leave are not yet known.?

' In light of its conclusion that Sarnowski had failed to
establish a prima facie case, the district court did not address
Air Brook's stated reasons for terminating his employment. Air
Brook may still prevail, however, if it can prove that it would -
have terminated Sarnowski even if he had not provided notice of
his need for FMLA leave. See infra pp. 19-21. :



STATEMENT OF THE CASE

A. Course of Proceedlngs and Dlspos1t10n Below

VSarnowskl filed a complalnt agalnst Air Brook leou51ne,;'
Inc. ("Alr‘BrookF) alleging that'it Violated his rights under
'the FMLA when it termlnated h1s employment after he 1nformed hls
superylsor of h1s intent to take future leave due to his heart |
,condltlon _ The dlstrlct court.granted Air Brook's motron for
-summary judgment concludlng that Sarnowsk1 could not state a
.o}aim under the FMLA because he had not formally requested_leayef
‘,prior to his termination. See Sarnowski v.hAirBrook'himousine,
:no.; no.vo3—cv;493o; 2005 WL 3479685, at *2 (D.N.J. Déc., 20,
© 2008). - B

B. .'Statement of Facts

Sarnowsk1 was hired as a Serv1ce Manager for Air Brook in
June 2001 and was respons1b1e forvvehlcle malntenance. Det.'
Summ. J. Br. at 4. In late October 2002, Sarnowski underwent
quintuple bypass surgery and took five weeks of FMLA leave for
the surgery_and recovery. Pl 's Summ J. Opn 'n Br. at 1;

Siegler Certification Ex. H. On December 2, 2002, Sarnowski

?  garnowski also claimed that his termination violated the New
Jersey Law Agalnst Dlscrlmlnatlon, N.J. Stat. Ann. 10:5-1 et.
seqg. (West 2002), and the New Jersey Conscientious Employee
Protection Act, N.J. Stat. Ann. 34:19-1 et seq. (West 2000), and
has appealed the district court's grant of summary judgment to
Air Brook on those claims as well. The Secretary's interest
lies only in the claim brought under the FMLA, however, and this
brief will therefore address only that claim.



returned to work. Def.'s Resp. to Statement of Materialhﬁactgfq,;
12, | | -

On er about April 7, 2003;,approximate1y_four monthsiafter h
returning froﬁ his bypass surgery, Sarnowski had_a'cardiac~
eatheterization test and was informed that he had additiona1 ]
blocked arteries that would require monltorlng and- further
treatment. Slegler Certlflcatlon Ex L. Sarnowski 1mmed1ately
hlnformed hlS superv1ser that he was continuing to have heart |
problems, and that he had addltronal heart blockagesfwhigh'w¢uld
necessitate he wear a heart monitor and continue to”seefhisJTI.
dbctorﬁfor“the next six months. 'Pi.‘Summ. J.”Oppfn Br. atfie2;f
Def.'s Summ. J. Br. at 4-5. Sarnowski also teld_his.SUpervisor
that his continuing heart prohlems might'requireisix’neré neeksh
of leave for another surgery Slegler Certlflcatlon Ex .A at
153-54, Ex. M. {9 2 3.3 He thus alerted his supervisor that ‘he
would need leave for, at a m1n1mum, doctor's app01nthentstdue to
his condition anaL at max;mun, another heart surgeryrr_On April
15( 2003, e;ght‘days after informing his super;isor:of.his

serious health condition and his intent to take leave due;to-f.

® Air Brook disputes whether Sarnowski specifically 1nformed hlS
supervisor that he may need leave for additional surgery.

Def.'s Summ. J. Reply Br. at 5-6. Because the district court

. was ruling on a summary judgment motion filed by Air Brook, a
court must view the facts in the light most favorable to
Sarnowski, the nonmoving party. See United States v. Diebold,

Inc., 369 U.S. 654, 655 (1962) (per curiam).



' that condition,‘Sarnowski was terminated ::Def.'s’Resp. to .
Statement of Material Facts q 62.
:During_theFWeek between informing-his supervisor of”his
| aaai;ianal blocked-arteries on April 7, 2003, and his
.'”termination on April 15 2003 Sarnowski did not-take-leaue due

to his heart condltlon, nor dld he submit an off1c1a1 request to

':pf‘take leave on a spec1f1c date in the future. 2005 WL 3479685

:.t *1 *2 Approx1mate1y two weeks after his termlnation,- '
-follow1ng.abnormal‘readings from his cardiac monitor, Sarnowski
f_underwent SUrgery.for a'second time andiwastfitted With’an
automatic defibrillator. Pl.'s SUmm;'d. Obp'n Br; at 5-6;

Siegler Certification_Ek._N.

C. .. The Districf Court'Decision

| Air Brook moved for summary judgment as to Sarnowski's FMLA
iciaim on the ground that he had not prov1ded sufficient notice
of his need for leave because he did not request leave for |
_specific dates. The district court granted Air Brook's motion,
holding that SarnoWski could not state a prima facie claim under
v the FMLA because hel“never off1c1a11y placed a request to take a
leave from work " 2005 WL 3479685, at *2. The court's
rationale was that "[w]lhile Plaintiff mentioned to his
supervisor that he may have to take time off in the future due
to his heart condition, he_never officially put in a request for

a leave of absence under Defendant's FMLA policy. Plaintiff had



not taken a leave from work when he was fired, nor had he placed--
a formal request to do so." Id.

SUMMARY OF ARGUMENT"

The district court's dismissal of Sarnowski'é.FMLA claim at
tﬁe summary judgment‘stage due to insufficient notice is~ :
contrary to the statute, its regulations, and the poliéiés»fﬁat
underlie them. fhe FMLA requires employeés'needing 1ea#; £qi_
 p1$nned medicai treaﬁﬁent due tb'a_serious health eoﬁdifiSn'fé
pfovide their employers with at ieast 30 days noticg”whe}é__"'
possible,:or "such notice as is practicable.® 29'UJS;C;"ﬁfh
2612(e‘).(‘2) (B); see also 29 C.F.R. 825.302 (b) . lThga regulaﬁibns |
expréséiy acknowledge that in some instances émployees wiil
provide notice of their need for FMLA leéﬁe_beforg Fhéyfknéw the
exéct.dates on»which leave will be needed. See 29”C.FER;
8257502(a) (féquiring employees to:"édvise the employer asngpon_
as practicable if dates of scheduled leave . . . wére initially”
unknown") . Eafly_notice serQes the statutoryvpufpcs; of .
providing thevemployer with adequate time in wgichﬂtéiplan for
the employee's impending absence. |

Sarnowski provided sufficient notice under the FMLA when.he
'infbrmed his supervisor of his ongoing cardiac probléms; his.
neéd to continue with medical treatment and monitoriﬁg for the
next six months, and the possibility that he may need six'wéeks

of additional leave for heart surgery. In the absence of a-



SCHeduled medical appointment Within the_next 30 days, Sarnowski
,was under no obllgatlon to request FMLA leave for spec1f1c

' dates. Thus, the notice Sarnowsk1 gave was suff1c1ent to

h_ trlgger the protectlons of the FMLA and protect him from '

:termlnatlon based on hls cont1nu1ng need for leave over the next
'31x months, By holding‘that notice of the need for medical leave
;.plsﬂunprotected unless and untll spec1f1c dates are glven, the‘
L-dlstrlct court dec1s10n dlscourages employees from prov1d1ng the }
.early notlce that permlts employers to mlnlmlze workplace
_dlsruptlons. Moreover, it countenances the termination of
employees w1th known serlous health condrtlons after they have
B prov1ded general notice of thelr 1ntent to take FMLA leave 1nl

the . near future but prlor to thelr request for specific leave,

‘>'1n v1olat10n of the prohlbltlon on 1nterference with the

'exerc;se of FMLA rights.- See 29 U,S,C;—2615(a)(1).
ARGUMENT |

BECAUSE SARNOWSKI PROVIDE‘D AIR BROOK WITH SUFFICIENT

NOTICE OF HIS INTENTION TO TAKE FMLA-PROTECTED LEAVE

DUE TO A SERIOUS HEALTH CONDITION, THE FMLA PROTECTED

HIM FROM TERMINATION ,BAS’ED.ON THAT NOTICE :

ThlS 1s a case in which the employee had an on901ng serious
health condition for which he had prevzously taken FMLA leave.
Sarnowski knew he would require additional medical leave in the

foreseeable near future, but did not yet know the exact times

and dates that such leave wouldvbe_needed. Shortly after he



informed his employer of these circumstances, he was termlnated;s"
For the reasons stated below, Sarnowski's_notloe of hieineedﬁfor'
FMLA leave was sufficient and the district'court”erredﬂwhen_itg
dismissed Sarnowski's FMLA claim on that basis. |

A. Dismissal of Sarnowski's FMIA Claim waslImproper'

1. The FMLA Notice Requirements. _Notice is a critiCald.b
component of the FMIA. As a general matter, for. not1ce to.be
effectlve the employee must 1nform the employer that he has a
serious health condition and needs leave due to that condltlon;
See Wbods_v. DaimlerChrysler Corp., 409 F.3d 984, 990 (Bth[Cir.
2005) l"In order to benefit from the protections of the etatute,_'
an employee must-provide his employer with enough infbrmation to
show that he may need FMLA leave."), see also Manuel V. WEStlakeﬂ
Polymers Corp., 66 F.3d 758, 764 (5th Cir. 1995) ("The cr1t1cal
question is whether the 1nformatlon imparted to the employer is
sufficient to reasonably apprlse it of the employee s request to
take time off for a serlous health condltlon."), Washlngton v.
Coqper Hosp. /Univ. Med. Ctr., No. 03 5791, 2005 WL 3299006 at

*6 (D.N.J. Dec. 2, 2005).

a. Statutory Notice Provisions. Sectlon 102 of the

‘FMLA sets forth an employee’ s obllgatlon to prov1de an employer '
with notice of his need for FMLA leave where that need 1s
foreseeable. See 29 U.S.C. 2612(e). Where an employee s need

for leave is due to his own serious health condltlon and is-



'fafésééAblé’baééd'oﬁ planned medical'treatment; the statute.
reQUireslthe employee to "provide the employer with not less
fbthan 30 days' notlce before the date the leave is to begin, of
_the employee s . 1ntentron to take leave. 29 U.s.cC.. |
""2612(e)(2)(B). Where treatment is requrred to begin in less

B than 30 days, the employee must prov1de the ‘employer "such

' :r_notlce as 1s-pract1cable; Id.

-:l-The statute alsorcontemplates that employees will at - t1mes:
prov1de thelr employers with notlce of their need for leave
"prlor to the dates of the leave belng.knomn. Thus,'section 102_1
of the Act requ1res that in all cases of foreseeable leave for
planned'medlcal treatment the employee must "make a reasonable
effort to schedule the treatment so as not to disrupt unduly the
operatlons of the employer, subject to the approval of the
health carerprov1der no29 U.S,C.'2612(e)(2)(A). Such
coordlnation necessarily assumes that'the employee will either
»inform the employer of thewneed'for FMLA leave‘in advancelof any
reduest for leave on a speciflc.date or reSchedule the date
where necessary to accommodate the employer, if the medical
provider agrees. |

b. Regulatory Notice Provisions. Consistent with the

statute, section 825.302 of the FMLA regulations addresses
employee notice when the need for FMLA leave is foreseeable.

When the date the leave is to commence is certain and more than



j3Qddaye in the future, "[aln employee muet;provide the employer
‘at leastﬁéo»days advdnce notice before FMLA leave is to begin."
.; 29;C1F:ﬁ;j525}302le). Where 30 days notiee'is not possible; the
employee”mUSt proyidelnotice "defsoon as'prdoticable,nﬂwhioh'
'"drdiharily WOu1d meahlat.leest'verbal‘hotlfication to the
employer w1th1n ohe or”two bpsineee daye.ofiwhen thevneedyfor”
.'”Lleave becomes hnowh-to the.employee."””29 C.E.R. 825.302(5).”They.
:tregulat;ohe makelclear‘thet while employees*heed:only provide>>‘»
lnotlce ohce, they "shall advise the employer as soon as
_practlcable if dates of 'scheduled leave change or are extended
or.were lnltlally'unknown "o 29 C.F;R. 825.302(a) (emphasls
- added) ‘ | | ”
; Addltlonally, sectlon 825. 302(e) states ‘that "[w]hen
plannlng medical treatment{ the employee must consult with the

employer and make a reasonable effort to schedule the leave so

¢ Although 29 C.F.R. 825. 302(c) states that employeé notice
shall include "the anticipated timing and duration of the
leave," section 825.302(a) makes clear that employees may
provide notice to employers in advance of knowing the specific
dates of leave, and must then advise the employer "as soon as
practicable" when the dates become known. Accordingly, where
the employee knows the "anticipated timing and duration of the
leave" at the time he provides notice, such information should
be provided at that time. - See Cagle v. FinishMaster, Inc., No.
03-Cv-00265, 2004 WL 3130622, at *9 (S.D. Ind. Dec. 23, 2004)
(dismissing claim of employee who knew of need for and timing of
medical leave but did not provide advance notice of leave
request to employer). Where such specifics are not yet known,
however, the employee should provide that information to the
employer when it becomes known to him. See Zawadowicz v. CVS
Corp., 99 F. Supp. 2d 518, 530 n.10 (D.N.J. 2000).

10



as not to disrupt unduly the employer's operations, subjeotftOj ;Q
the approval of the health care prov1der.‘ Employees are
ordlnarlly expected to consult w1th the1r employers prlor‘to the'
schedullng of treatment in order to work out a. treatment
schedule which best SUltS the needs of both the employer and the
employee." 29 C.F.R. 825.302(e) (emphasis added).: Thus,;n
consistent with the statute; the regnlations antiCipatgdghat,:.
.employees.who haye not yet scheduled specific datesfor?d-
treatment willvnotify their employers of their need for FM1A7.-’
leave in advance of scheduling those dates (or be prepared to
' reschedule the appointments after such consultatlon if the1r
doctor consents) . | ﬂ |

The regulations thus implement the FMLA in a commonsensical
way that reflects everyday experience.s Employees frequently are
aware that they will need leave due to a serious health
condition before they know the specific dates of thelr leaye;
For enample, an employee'who"is diagnosed with cancer,:or, as

hére, heart disease, may seek multiple opinions and research

5 The Department's regulatlons, promulgated pursuant to spec1f1c
congressional authorization and after notice and comment, are
entitled to controlling deference if deemed reasonable.w See
National Cable & Telecomms. Ass'n v. Brand X Internet Servs.,

125 8. Ct. 2688, 2699 (2005); United States v. Mead Corp., _533
U.S. 218, 229 (2001); Harrell v. U.S. Postal Serv., 445 F.3d
913, 925-27 (7th Cir. 2006). To the extent the regulations are
deemed ambiguous, the Department's 1nterpretat10n of those
legislative rules, as expressed in this amicus brief, are ‘
controlling. See Auer v. Robbins, 519 U.S. 452, 462 (1997).

11



different treatment options. Thevemployee}s need for leave‘willu
‘yary depending'on the ultimate_course of treatment chosen,
Slmilarly; as in this case, an.employee may know'that'he'has'af
}medrcal condltlon that w1ll necessitate treatment in advance of .
'knoWinQ the spec1f1c dates on which the treatment w111 take
place;._The regulatlons allow, and in fact encourage, employees o
vin:snch s1tuat1ons to prov1de notlce to their employers prlor to-
Iknowiné the spec1f1c dates of thelr leave, subject to an on901ng -
‘ohligatlon to 1nform their employers‘of the dates when_they,"'
' become known See ZaWadowiCz V. dVS Corp.,.99 F. SUpp.yZdlSlS;
530 n.10 (D.N.J. 2000) C |

‘2} The Prohlbltlon on Interference with FMLA nghts.

Section 105 of the FMLA prOhlbltS 1nterference w1th FMLA
rlghts and makes it unlawful for an employer "to 1nterfere w1th "
restraln, or-deny the exerc1se of or the attempt to exerc1se,
any rlght prov1ded under [the FMLA]." 29 U.S.C. 2615(a)(l).
The most basic FMLA rlght_protected from interference isrthe
right to take up to 12 weeks_of leave in‘a lé—month period due
to a serious health condition; .See 29_U.S;C 2612(a)‘l)xb).

Terminating an employee after the employee provides'general

¢ Thus, if an employee's anticipated need for leave is certain
and in the near future, the employee's notice of the need for
FMLA leave will not be deficient merely because it lacks '
specific dates where those dates are not yet known. Such notice
may not trigger the protections of the Act, however, where the
anticipated need for leave is uncertain, or the anticipated.
dates of leave are in the distant future.
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notice of his future need for leave, but‘before more;speoifiC'_u
notice of treatment dates can be given or such leave has takenh'
place,ialso constitutes interference with the employeels'rights
under-the FMLA. See Skrjano v. Great Lakes Power Serv Co., 272‘
Fi3d'309 314 (6th Cir 2001) (employee stated'avprima-faoie _
case under the FMLA where he was termlnated one month after -
_1nform1ng hlS superyisor in May‘of hisllntention to take leave
;for.surgery in the fall :"[t]he right to actually take twelve'
weeks of leave pursuant to the FMLA 1ncludes the right to
‘declare an 1ntention to- take such leave in the future"), Mardis '
V..Centi Nat'l Bank & Trust, 173 F. 3d 864 (table), 1999 WL _
218993,:at *]-%*2 (10th Cir. 1999) (reversing summary judgment:.
for employer on'employeets FMLA claim where employee had | |
proyided-employer notice:oflintent to take leaye but did not
havelany leave requests‘pending‘at timevof termination; "the-
actions alleged here fall w1th1n the definitlon of 1nterference
with an attempt to assert FMLA rights")7 see also Walker v.v
Elmore Cty. Bd. of Educ., 223 F. Supp. 2d 1255; 1ZdO (M.D. Ala.

2002) ("It would be illogical to interpret_thebnotice

? In Mardis, the district. court granted the bank's motlon for
summary judgment on Mardis's FMLA claim on the grounds that,
because she had never applied for FMLA leave, the bank had not
interfered with her FMLA rights. The Tenth Circuit reversed,
noting: "The district court's reasoning misses the thrust of
Mardis's claim. She argues that the Bank interfered with the
attempted exercise of her rights by conditioning her application
for leave on forfeiture of her vested rights to vacation and
sick leave. 1999 WL 218903, at *2.
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requ1rement in a way that requires employees to disclose
requests for leave which would, in turn, exposerthem to
retaliation for.whiCh they have,nO'remedy."),»aff'd, 379 F,3dp.
1249.(11th Cir.p2004)  An employer can av01d 11ab111ty for -
interferlng w1th the employee s right to take FMLA 1eave,‘
however,_lf it can establlsh that ‘the termlnatlon was unrelated
'to:the employee's exerclse of his FMLA rights; - See 1nfra pp.;
-'léezl;’see also Throneberry v. MCGehee Desha Cty. Hbsp., 403 '
F{3d 972( 980 (8th Cir. 2005) (notlng that whlle "every | |
discharge‘of an employee while she is taklng FMLA leave_
interferes-With'an employee's FMLA rights~._. . the mere fact of_
diSCharée during FMLA leave by no means demands an employer be
held strictly liable for violating the FMLA-S prohibition [on]
1nterfer1ng with an employee s FMLA rlghts“)

3. The P011c1es Underlylng the FMLA Notice Requ1rements.

| The purpose of the FMLA is "to balance the demands of the
.workplace w1th the needs of famllles" while "accommodat[lng] ‘the
legitimate ;nterests of employers", 29 U.S.C._2601(b)(1), (3);
‘As described above, the FMLA notice recuirements, as.well‘as_the
applicahle regulations, carry-out this purpose by encouraging: |
employees to give as much notice as possible so that employers
may plan for their.employees' absences. See Ragsdale V.
Wolverine World Wide, Inc., 535 U.S. 81, 99 (2002) (O'Connor,

J., dissenting); Manuel, 66 F.3d at 762. Employee notice to
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employers of the need for leave is essential to the employers'ﬂ‘
abilitY‘torensure appropriate staffiug and,minimiée businesss
dieruptious. Advance notice from employees needing FMLA:;eave;":
-aieo‘ailows employersato‘prOVidetnotice to'other WQrkers Wﬁodmay
‘need'to'work extra“hours to cover for the.missing employee,:thue
aliOWiug_those'emoloyeee to.blan for any dieruptiOn suoh:extra
'hoursﬂmay cauSe,inItheirfown lives. See Aubﬁchondv;-knauf;”
F_'Lberglass GmbH 359 F 3d 950, .952 '(7th Cir.f" 2004) (“Employers
do. not llke to give their employees unscheduled leave even if 1t
1svw1thout pay, because it means shlftlug workers around to.frll’
_the temporary vacancy and then shlftrng them around again when
the abeentee returns. The requirement of noticevreduCestthe'u
burdeh on the‘employer;"). |

‘4. The Sufficiency of Sarnowski's Notice. It is

undisputed that Air Brook was aware that Sarnowski had a serious”

health condition.® Air Brook knew that approximately six months

® In this case, Air Brook chose not to request certification of
Sarnowski's serious health condition when presented with advance
notice of his need for leave. Employers who are put on notice
of an employee's need for leave at an unspecified time in the
near future due to a serious health condition may, however,
choose to exercise their rights under the FMLA to confirm the
employee's need for leave. Specifically, employers who wish to
obtain additional information regarding an employee's medical
condition and need for leave may require the employee to prov1de
an FMLA certification. See 29 C.F.R. 825.305. Requesting
certification will allow employers to verify that the employee
has a serious health condition for which he needs leave, and to
obtain more specific information regarding actual or estimated
dates of treatment. See 29 C.F.R. 825.306(b). 1If the employer
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prior to his termination, Sarnowski took five weeks dstMLA}-
leeve for quintuple bypass surgery, and approxiﬁately enefseekz
prioxr to his termination, he uﬁderwent a cardiaC'catﬁeéerizeﬁiéhl
test that revealed additional blocked artefies; At thet pbihf;“
ssrnqwski informed his supervisor.that his heert probIems;wefe
continuing and that he would need to wear a heart monifprfand'j
continue to see his doetor for treatmentifof the‘ne#tfgixs;“

| mosths,and thet he ﬁey need six weeks of leeve fo? add}tiani
surgery.® His termination thk_place eight-deys later_wieh:no:i

intervening leave-taking.?®

has reason to question the validity of the certification, the
regulations permit the employer to require the employee to
obtain a second opinion by a health care provider deSJgnated by
the employer. See 29 C.F.R. 825.307(a) (2).

® Sarnowski's 51tuatlon is thus unlike the’ majorlty of employee
notice cases, which typically concern the adequacy of the ’
employee's notice to his employer of the existence of a serious
health condition. See, e.g., Collins v. NTN-Bower Corp., 272
F.3d 1006, 1008 (7th Cir. 2001) (employee's statement that he
was 'sick' is not sufficient notice; "'[s]ick'. does not imply 'a
serious health condition'"). There can be no questlon that
Sarnowski's statement to his supefviSor, combined with his
recent history of heart problems, clearly put Air Brook on
notice of his continuing serious health condition.

1 Because Sarnowski prov1ded notice to his supervisor of hls
continuing heart problems and his need for leave a week before
he was told of Air Brook's decision to terminate his employment, .
this case is distinguishable from cases in which employees
assert a serious health condition -- and FMLA protection --
after they are told that their employer plans to take
disciplinary action against them. See, e.g., Brohm v. JH
Props., Inc., 149 F.3d 517, 523 (6th Cir. 1998)

(anesthesiologist asserted that he had sleep apnea after .
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Alr Brook s defense thus necessarlly rests on a very narrow,
.and technlcal.p01nt it dlsputes that Sarnowsk1 prov1ded
; suff1c1ently spec1f1c notlce of hlS need for leave due to his
_serlous health condltlon to quallfy for FMLA protectlon. .This'
'contentlon; accepted by the dlStrlCt court;'ls mlstaken.- |
Alr Brook concedes that Sarnowsk1 1nformed his superv1sor
_ on. Apr11 7 2003 that he ‘was hav1ng further cardiac problems andi
ewould need to contlnue‘to see his doctor because of hls heart - |
'condltlon. As set forth above,.lnc1u51on of spec1f1c dates when
‘-leave-will'be taken is not necessary for.FMLA noticé to be
_effectlvevand trigger the protectlons'of the Act when spec1f1c
dates are not yet known. Rather, where spec1f1c dates of leave
are . not known‘at the tlme the 1n1t1al notlce is prov1ded the.
employee has a contlnulng obllgatlon to 1nform his employer of
the_dates as soonlas practicable.' See 29 C.F.R. 825.302(a);1

_ZawadOWicz;'99 F. Supp. 2d at 530 n.10. Thus, not knowing the

‘hospital put him on notice of hls impending termination for
sleeping on the job) .

u Neither case c1ted by Air Brook in its summary judgment
motion below addresses whether an employee provided the employer
with suff1c1ently specific notice of the neéed for leave due to a
known serious health condition. See Brenneman v. MedCentral
Health Sys., 366 F.3d 412, 421-25 (6th Cir. 2004) (employee
notice was insufficient where employee did not provide timely
notice to the employer that leave was due to serious health
condition), cert. denied, 543 U.S. 1146 (2005); Seaman v. CSPH,
Inc. 179 F.3d 297, 302 (5th Cir. 1999) (employee did not provide
adequate FMLA notice where he told employer only of his own
suspicion that he may be bipolar and did not present any medical
documentation or request leave to see a doctor) .
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specific dates in the near future»on which medical treetment
would be necessary, Sarnowski was not yet.obligatedrto; n¢£ S
could he, also provide notice cf the specific dates cfdieeje,f¢"
Under these circumstances, Sarnowski pleinly'eatiéfied,the.
nctice requirements of the FMLA and its implementing .
regulations. This conclusion not ‘only flows ine#orabl& fromttne 3
stetutory text and regulatione, but-mekes"the most eengéeini”"
liéht of the FMLA's pnrposes. 'fc ccnclude ctherWiee wonla-
encourage employees to delayipmomiding notice-until the_egact
dates and'times for leave are known, which may not Qccum untilka‘
day or”two-priof to the needed leave. 1If Sernowski'had delaYed
his notice in this manner, Air Brook would have been depfived-of
additional time to plan for meneging its cperations”wnile ne wasi
on leave. vInstead, consistent_with the intent cf bothltﬁe Acti
and the reguiétions, Sarnomski“nrovided Air Brook with as much
notice as possible of his impending need fof additionel leavei
due to his continuing sericuebhealth condition. vSucn.notiCe
serves the interests of both empioyers and empioyeee. ﬁaving
‘been provided such notice, Air Brook could, as we explain‘belcw;
terminate him for some other feason unrelated to the FMLA{:but“‘
it could not terminate him because of his neea for FMLAnleéVeuin"
the neer future and then claim lack of sufficient notice. o
In sum, Sarncwski's notice to Air Brook was sufficient:es a

matter of law and the district court therefore erred in

18



'dismiseinginis claim for failure to state a prima facie case
under the;FMLA. If the district court's decision is not

'reYersed}bemplqyeee'Will have an incentive to delay providing

}___tneir employers'with any:notice.Until theythave scheduled

‘spec1f1c medlcal app01ntments. Such delay-of employee notice,
-.vw1ll in turn dlmlnlsh employers' ab111ty to plan for FMLA-
-rrabsencee so as to mlnlmlze dlsruptlons to both the business and a

. other.workers;:nThie;resnlt is lnconsistent Wlth the notice :
provisiCns of the FMLA and thevreQUlations;:and undermines the
: bﬁrpose_Of‘those provisions_to proride needed leave;tovemployeesll
in;a.manner that minimlées workplace aisrnption.

B. Air Brook May Avoid Liability By Proving That It Would

Have Terminated Sarnowskl Even if He Had Not Requested
. FMLA Leave.

.lReyersing the;districticourt's diemissal of'Sarnewski's
FMLAlelaivaill permit tne ultimate iseue -- whether Sarnowski
was‘terminatedfor an impermissible, FMLA-related reason, as‘he'
claims, or for an unrelatea; leéitimate reason, as Air Brook
'eontends.—flto be determinedr_-The FMLA doeslnet entitle an
'employee to greater job securit§ than he would have had nad he
not needed FMLA leave. See-29 U.s.C. 2614(a)(3)(B) (employees
who take FMLA leave are not-entitled to "any right, benefit, or
position of employment other than any rlght, benefit, or
position to which the employee would have been entitled had the’

employee not taken the leave"); 29 C.F.R. 825.216(a) (same).
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The prohibition on interference with FMLA rights, therefofei'
‘does not broyide FMLA—qualified employees with immunityuftemith
disciplihary or other employmeat actions, such:as tetmihatiéﬁ;;
that are exclusive of any attempt to exerciee FMLA'rights.'Seei”-
Thioneber:y, 403 F.Bd at 977 ("[Aln employer'who interferes‘with
an employee's FMLA rights will not be liable if the employer can
prove it would have made the same decision had the employee not
Vﬂexerc1sed the employee's FMLA rights."); Bqnes.v. aneywell’
Int'l, Inc., 366 F.3d 869, 877-(iOth Cir. 2604) ("Arreaeeﬁ ;o;m
dismissal that is unrelated to a request for an FMLA 1¢;veiﬁilif
not suhbort_recevery under ah interference theorye");'Arbaﬂ"v;'
West Publ'g cOrp',, 345 F.3d 390, 401 (6th Cir. 2003) '-("A_._ﬁ
employee lawfully may be dismissed prevehting him frem»
‘exerc151ng his statutory rlghts to FMLA leave or relnstatement,
but only if the dlsmlssal would.have occurred regatdless of‘the
employee s request for or taklng of FMLA leave."), Parker v._
Hahnemann Univ. Hbsp., 234,F. Supp. 2d 478, 489 (D.N. J 2002)
(in an FMLA 1nterference clalm, the employer may av01d 11ab111ty“
for interfering with the employee's FMLA rights if it can prove _'
that-the employee would have been denied the right eveh.if;she'
“had not'takenjFMLA leave). |
Aecordihgly, even though Sarnowski provided sufficient'

notice of his intent to take FMLA leave, and thus should not'

have had his FMLA claim of interference with his statutory
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J rights:dishissed1for failure to state a prima facie case, Air
Brook_méy.still avoid iiability if it can establish on summary =
_jUdgmeht‘or°at“tfialﬂthatdthe termination was unrelated to the

. exercise of his FMLA rights.?

CONCLUSION

S -The district-éourt's-grant of summary judgment- on the FMLA .

- _claim should be reversed..
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