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SUPPLEMENTARY | NFORNVATI ON:
A. Background

On March 19, 2002, the President unveiled a Small Business
Agenda that proposed several substantive steps toward creating a
dynam c environnment where snall busi nesses and entrepreneurs can
flourish. The plan included new tax incentives, health care
options, and a reduction in regulatory barriers. For those smal
busi nesses seeking to do business with the Federal Governnent,

t he President announced several proposals to inprove the access
of small businesses to Federal contracting opportunities.
Specifically, the President called upon the Ofice of Managenent
and Budget (OVB) to prepare a strategy for unbundling contracts.
Contract bundling is defined in Section 3(0) of the Snal

Busi ness Act to nean the consolidation of two or nore

requi renents for goods or services previously provided or
performed under separate smaller contracts into a solicitation of
offers for a single award contract that is “unlikely to be
suitable for award to a small business concern.” 15 U. S.C
632(0). Over the past decade, the nunber and size of bundl ed
contracts have increased sharply and have resulted in a dramatic
decline in small business Federal contracting opportunities.

In response to the President’s call for a strategy to
unbundl ed contracts, the Ofice of Federal Procurenent Policy
(OFPP), within OWVB, created an interagency working group to
devel op a plan for increasing contracting opportunities for smal
busi nesses. As part of the working group’s efforts, OFPP
publ i shed a notice in the Federal Register soliciting public
comments and held a public neeting on June 14, 2002, to provide
interested parties an opportunity to express their views on
contract bundling. By the end of the comment period, OFPP
received 27 public coments and 14 individual presentations at
the June 14 public neeting.

Based on the working group’s anal ysis of available data and
i nformation, including the public comrents received in witing
and at the June 14 public neeting, OVB issued a report in Cctober
2002 entitled “Contract Bundling: A Strategy for Increasing
Federal Contracting Opportunities for Small Business.” See
http://ww. acgnet . gov/ Not es/ cont ract bundl i ngreport. pdf or
http://ww. acqnet.gov/. The report cites data indicating that
for every 100 “bundl ed” contracts, 106 individual contracts are
no | onger available to small businesses. The report also notes
that according to a report prepared for the Small Business
Admi nistration (SBA) Ofice of Advocacy, for every $100 awarded
on a “bundl ed” contract, there is a $33 decrease to snal
busi nesses.

To address the harnful effects of contract bundling on the
nation’s small businesses, OWB' s report offers a nine-point
action plan designed to hold agenci es accountable for elimnating



unnecessary contract bundling and mtigating the effects of
necessary contract bundling. Several of these Action Itens, such
as the Action Itenms calling for greater accountability of senior
agency managenent, the collection and di ssem nation of best
practices for maxim zing prinme and subcontracting opportunities
for small businesses and facilitating devel opnent of the teans of
smal | busi ness contractors, wll be inplenented through
initiatives conducted by OVB, SBA, and procuring agenci es.

O her Action Itens, however, require a series of anmendnents
to SBA's regul ati ons and applicable provisions of the Federal
Acqui sition Regulation (FAR). Action Item 3 recommends regul atory
changes to expressly require bundling reviews of nultiple award
contract vehicles and task and delivery orders under such
procurenents. OWVB s report notes that there has been a
significant increase in the use of such contracting vehicles.
Since neither the FAR nor SBA's regul ations specifically require
bundl i ng reviews of orders under multiple award contracts, nulti-
agency contracts, Governnmentw de acquisition contracts and the
CGeneral Services Adm nistration (GSA) Multiple Award Schedul e
Program an explicit regulatory anmendnment mandati ng such revi ews
IS necessary.

Action Item 4 proposes the establishment of agency-specific
acqui sition dollar thresholds, within the range of $2 mllion and
$7 mllion, that would trigger bundling reviews by the agency
Ofice of Small and D sadvantaged Business Utilization (OSDBU).
In addition, to ensure that agencies explore alternative
acquisition strategies, Action Item5 recommends that when an
agency contenpl ates a bundl ed procurenent above the established
threshol d, the agency nust identify alternative acquisition
strategies and justify the rationale for selecting a particul ar
strategy over another that would involve | ess bundling.

Finally, as a nmeans of mtigating contract bundling
determ ned to be necessary and justified, Action Item6 calls for
nmeasures to strengthen conpliance with the plans of |arge
busi ness prime contractors for subcontracting with snal
busi nesses. In addition, Action Item 7 further requires neasures
to facilitate small business teanms including joint ventures to
effectively conpete for bundled contracts. |In connection with
Action Item 7, the report requires that SBA determ ne whet her
regul atory changes are appropriate to encourage the devel opnent
of such small business team ng arrangenents.

This rul e proposes to anend the FAR to inpl enent these
specific Action Itens. The proposed amendnents were drafted in
conjunction with a conpanion proposal to amend applicable
provi sions of the SBA regul ations which is also published for
comment in the Federal Register as a separate rul emaking action.

This is a significant regul atory action and, therefore, was
subject to review under Section 6(b) of Executive O der 12866,



Regul atory Pl anning and Revi ew, dated Septenber 30, 1993. This
rule is not a mpjor rule under 5 U. S. C. 804.

B. Section-by-Section Analysis of the Federal Acquisition
Regul ati on

To inplenment OVMB's Action Item 3 requirenent for bundling
reviews of task and delivery orders under nultiple award contract
vehi cles, the proposed rule would add to the bundling definition
in FAR 2.101 the definition of a “single contract” to include (1)
an indefinite quantity contract awarded to two or nore sources
under a single solicitation for the sane or simlar supplies and
services, and (2) include an order under a Federal Supply Schedul e
contract or a task- or delivery-order contract awarded by another
agency (i.e., Governmentw de acquisition contract or multi-agency
contract). By adding the definition of a “single contract”, the
regul ati ons woul d make clear that sone orders may fall within the
scope of the definition of contract bundling and are, therefore,
subject to the applicable requirenents for bundling reviews and
justifications.

As required in connection with Action Itenms 4 and 5 of OWB' s
report, the proposed rule would add FAR 7.104(d) (1) to require the
pl anner to coordinate the acquisition plan or strategies with the
cogni zant smal | business specialist (SBS) when the strategy
contenpl ates award of a contract or order neeting the agency
dol I ar ampbunts as indicated in proposed new FAR 7.104(d)(2),
unl ess the contract or order is entirely reserved or set-aside for
smal | busi ness under FAR Part 19. As proposed in FAR 7.104(d),
the SBS shall notify the agency OSDBU if the proposed acquisition
strategy involves contract bundling that the agency has not
identified as bundl ed or includes unnecessary or unjustified
bundling of requirenents. In addition, as required in proposed
FAR 7.104(d)(2), the acquisition strategy shall be coordi nated
wi th the cogni zant smal| business specialist in accordance with
FAR 7.104(d) (1) if the estimated contract or order val ue dollar
t hreshol ds established in the proposed three separate agency-
specific dollar thresholds: $7 mllion or nmore for the Departnent
of Defense; $5 million or nore for the National Aeronautics and
Space Administration, the Departnment of Energy and GSA;, and $2
mllion or nore for all other agencies. The dollar anpbunts of the
three-tier acquisition threshold are based on a conparative
anal ysis of the nunber and size of the contracting actions of the
maj or procuring activities and are intended to target contracting
actions that would nost likely involve contract bundling, while at
the sane tinme mnimze the extent to which the bundling reviews
woul d di srupt the procurenent process of the individual agency.
GSA specifically invites public conmment on the proposed three-tier
acquisition threshold and on alternatives that woul d best achieve
t he i ntended purposes of Action Itens 4 and 5.

As part of Action Item 3, FAR 7.107(b)(1), 7.107(b)(2),

7.107(d), and 7.107(e) would be revised to add the word “order” to
the additional requirenents for acquisitions involving contract
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bundling. In an effort to streamine the requirenments for
reviewi ng and justifying bundl ed requirenents, the proposed rule
woul d revise the existing FAR 7.107(e) to define “substanti al
bundl i ng” as any bundling that results in a contract or order that
nmeet s agency dol |l ar amounts specified in the proposed FAR
7.104(d)(2). This change will sinmplify the application of FAR
7.107(e) by using the same dollar thresholds to trigger SBS
notification to the agency OSDBU under the proposed FAR

7.104(d) (1), and to require supporting docunentation for
substantial bundling under 7.107(e). Consistent with OVB' s Action
Item 5, the FAR would be revised to add 7.107(e)(6) to require the
identification of alternative strategies that woul d reduce or

m nimze the scope of the bundling, and the rationale for not
choosi ng those alternati ves.

In connection with OW' s Action Item 3, FAR 8.404(a)(1) would
be revised to add that the requirenent at FAR 19.202-1(e)(1)(iii)
applies to orders placed agai nst Federal Supply Schedul es.
Further, FAR 8.404(a)(2) would be revised to add that orders
pl aced under a Federal Supply Schedul e contract nmust conply with
all FAR requirenents for a bundl ed contract when the order neets
t he proposed FAR definition of “bundled contract”.

In connection with OW' s Action Item 3, the proposed rule
woul d add to FAR 16.505(a)(7) that orders placed under a task-
order or delivery-order contract awarded by anot her agency nust
conply with all FAR requirenents for a bundl ed contract when the
order neets the proposed FAR definition of *“bundled contract.”

In connection with OVB's general call for strengtheni ng OSDBU
oversight and greater utilization of their resources, the proposed
rul e would add FAR 19. 201(d)(11) to i npose a new OSDBU over si ght
function. Under this proposed FAR 19.201(d)(11), OSDBUs woul d be
required to conduct periodic reviews to assess: (1) the extent to
whi ch smal |l busi nesses are receiving their fair share of Federal
procurenents under the prograns adm nistered under the Smal
Busi ness Act; (2) the adequacy of contract bundling docunentation
and justification; and (3) the actions taken to mtigate the
effects of necessary and justified contracting bundling on snal
busi nesses. Under this proposed rule, FAR 19.201(d)(12) would
require OSDBUs to submit a copy of their assessnent to the Agency
Head and SBA Admi ni strator.

FAR 19. 202 woul d add a requirenment that agencies shal
establish procedures including dollar thresholds for review of
acquisitions by the OSDBU Director, or the Director’s designee, as
to whether a particular acquisition should be awarded under FAR
Subpart 19.5, 19.8, or 19.13. This proposed change woul d further
OWB' s general recommendation for the identification of alternative
acquisition strategies to increase small business participation in
procur enents.

We propose to anmend FAR 19.202(1)(e)(1)(iii) to assign
additional responsibilities to the SBA Procurenent Center
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Representatives (PCRs) and procuring activities in the acquisition
pl anni ng process by adding the requirenent that the contracting
officer provide all information relative to the justification of
contract bundling when the acquisition involves substanti al
bundl i ng, including the acquisition plan or strategy, and if the
acqui sition involves substantial bundling, the information
identified in 7.107(e). Further, 19.202(1)(e)(iii) wll require
the contracting officer to provide this sane information to the
agency OSDBU when the acquisition involves substantial bundling.

Consistent with OW' s Action Item 6 proposal to mtigate the
effects of contract bundling by strengthening conpliance with
smal | busi ness subcontracting plans, the proposed rule would add
| anguage in FAR 42.1502 to require an assessnent of contractor
conpliance with the goals identified in the small business
subcontracting plan in contracts that require a subcontracting
plan. As currently witten, FAR 15.304(c)(3)(iii) requires that
only in solicitations involving bundling that offer a significant
opportunity for subcontracting, the contracting officer nust
include a factor to eval uate past performance indicating the
extent to which the offeror attained applicable goals for snal
busi ness participation under contracts that required
subcontracting plans. Based on the findings of the General
Accounting O fice (GAO that agency oversight of |arge business
conpliance with subcontracting plans has been inconsistent, this
proposed change contenplates a nore system c review of an agency’s
general oversight as well as its individual assessnent of
contractor subcontracting plan conpliance to facilitate greater
consi stency in agency oversight in the future. See GAO Report,
“Smal | Busi ness Subcontracting Report Validation Can Be | nproved”,
GAO- 02- 166R Subcontracting Data, Decenber 13, 2001

C. Regulatory Flexibility Act

The changes may have a significant econom c inpact on a
substantial nunber of small entities wthin the nmeaning of the
Regul atory Flexibility Act, 5 U S.C. 601, et seq., because it
proposes to increase snmall business contracting opportunities.
An Initial Regulatory Flexibility Analysis (I RFA) has been
prepared and will be provided to the Chief Counsel for Advocacy
for the Small Business Administration. The analysis reads as
fol |l ows:

1. Reasons for proposed rul e:

This rule proposes to amend the Federal Acquisition Regulation
(FAR) to inplenent the recommendations of the Ofice of Managenent
and Budget (OVB) in its report entitled “A Strategy for Increasing
Opportunities for Snmall Business.” The proposed FAR changes wll:
(1) clarify the definition of “bundling” to indicate it applies to
orders placed against Federal Supply Schedules and another
agency’s Governmentwi de Acquisition contracts or Milti-agency
contracts when those orders otherwi se neet the paraneters of the
definition; (2) require the small business specialist to
coordinate on agency acquisition strategies at specified dollar
t hreshol ds and notify the agency Ofice of Snmall and Di sadvant aged
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Business Uilization (0OsSDBU) when those strategies include
contract bundling that is unnecessary, unjustified, or not
identified as such by the agency; (3) reduce the threshold for
“substantial bundling”; (4) revise the docunmentation requirenents
for substantial bundling to include identification of alternative
acquisition strategies that would result in the bundling of fewer
requirenents, along with justification for not choosing those
alternatives; (5) require contracting officers to provide bundling
justification docunentation to the agency OSDBU when substanti al
bundling is involved; (6) require performance evaluations to
i ncl ude an assessment of contractor conpliance with small business
subcontracting goals; and (7) require the OSDBU to be responsible
for conducting periodic reviews to assess agency contract bundling
requi renments and the extent to which small businesses are
receiving a fair share of Federal procurenents.

2. ojectives of and | egal basis for this rule:

The objective of this proposed rule is to further the
Adm nistration’s commtnment of creating a Governnent strategy for
unbundling Federal <contracts to increase Federal contracting
opportunities for small business. In order to acconplish this
commitment, this proposed rule provides FAR coverage that
i npl enents the recommendations of OVMB in its report entitled
“Contract Bundling: A Strategy for Increasing Opportunities for
Smal | Busi ness.”

3. Description of and estimte of the nunber of small entities to
which the rule will apply, or an explanation if such estimate is
not avail abl e:

The proposed rule will indirectly apply to all large and small
entities that seek award of Federal service contracts. The rule
shoul d have a positive econonmic inpact on small prine contractors
and subcontractors by providing nore Federal contracting
opportunities for small businesses. In a report filed |ast year
with the House and Senate Smal| Business Committee, the U S. Small
Busi ness Administration identified from the Federal Procurenent
Data Center (FPDS) only four material bundling cases with a total
value of $60 million for the first three quarters of FY 2001.
This represents 0.0004% of Federal <contract dollar activity
(contract bundling estimate rate which is $60 mllion divided by

$150 billion for three-fourths of a year). The new rule now
enconpasses reviews of high dollar value orders. At nost, this is
expected to be $3 billion. For exanple, using the data fromtable

1 for FY 2001 at DOD FFS-GMC- MACS $7 nmillion or nore 659 and
FSS+585 = $1.244 billion or for FY 2002 857+717 = $1.574 billion
orders to be reviewed. Applying the contract bundling estimte
rate SBA's .0004% to these previously un-reviewed contract order
dollars of $3 billion, we expect that approximately $1 mllion
dollars of orders will be identified as bundl ed.

4, Description of the projected reporting, recordkeeping, and
other conpliance requirenents of the rule, including an estimte
of the classes of small entities which will be subject to the

requirenent and the type of professional skills necessary for
preparation of the report or record.

The proposed rule inposes no reporting, recordkeeping, or other
conpl i ance requirenents.

5. Rel evant Federal rules that may duplicate, overlap, or
conflict with the rule:




The conpani on proposed rul e being published by the Snmall Business
Admi nistration at the sane tine as the FAR proposed rul e.

6. Description of any significant alternatives to the proposed
rul e which acconplish the stated objectives of applicable statutes
and which minin ze the rule’'s econonic inpact on small entities.

Currently, there are no practical alternatives that wll
acconplish the objectives of this proposed rule.

The FAR Secretariat has submtted a copy of the IRFA to the Chief
Counsel for Advocacy of the Small Business Adm nistration. A copy
of the IRFA may be obtained fromthe FAR Secretariat. The
Councils wll consider coments fromsmall entities concerning the
affected FAR parts 2, 7, 8, 16, 19, and 42 in accordance with 5
US C 610. Comments nust be submitted separately and should cite
5 U S C601, et seq. (FAR case 2002-029), in correspondence.

D. Paperwork Reduction Act

The Paperwor k Reduction Act does not apply because the
proposed changes to the FAR do not inpose information collection
requirenents that require the approval of the Ofice of
Managenent and Budget under 44 U. S.C. 3501, et seq.



Li st of Subjects in 48 CFR Parts 2, 7, 8, 16, 19, and 42
Gover nment procur enent .

Dat ed: January 24, 2003

AL NMATERA,

Di rector,
Acqui sition Policy Division.



Therefore, DoD, GSA, and NASA propose anending 48 CFR parts
2, 7, 8, 16, 19, and 42 as set forth bel ow

1. The authority citation for 48 CFR parts 2, 7, 8, 16, 19,
and 42 continues to read as foll ows:

AUTHORITY: 40 U.S.C. 486(c); 10 U S.C. chapter 137; and 42
U S . C 2473(c).

PART 2—DEFI NI TI ONS OF WORDS AND TERMS

2. Anend section 2.101 in the definition “Bundling” by
redesi gnati ng paragraph (3) as (4) and addi ng a new paragraph (3)
to read as foll ows:

2.101 Definitions.

* * * * *

Bundl i ng neans—

* * * * *

(3) Single contract, as used in this definition, includes—

(1) An indefinite quantity contract awarded to two or
nmore sources under a single solicitation for the sanme or simlar
supplies and services (see FAR 16.504(c)); and

(1i) An order placed against an indefinite quantity
contract under a—

(A) Federal Supply Schedul e contract; or
(B) Task-order contract or delivery-order contract

awar ded by anot her agency (i.e., Governnmentw de acquisition
contract or nulti-agency contract).

* * * * *
PART 7—ACQUI SI TI ON PLANNI NG

3. Anend section 7.104 by addi ng paragraph (d) to read as
foll ows:

7.104 General procedures.

* * * * *

(d)(1) The planner shall coordinate the acquisition plan or
strategy with the cogni zant smal| busi ness specialist when the
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strategy contenpl ates award of a contract or order neeting the
dol | ar amobunts in paragraph (d)(2) of this section unless the
contract or order is entirely reserved or set-aside for smal
busi ness under Part 19. The snmall business specialist shall
notify the agency O fice of Small and D sadvant aged Busi ness
Utilization if the strategy involves contract bundling that is
unnecessary, unjustified, or not identified as bundl ed by the
agency.

(2) The strategy shall be coordinated with the cogni zant
smal | busi ness specialist in accordance wi th paragraph (d) (1) of
this section if the estimted contract or order value is—

(i) $7 mllion or nore for the Departnment of Defense;

(ii) $5 million or nore for the National Aeronautics and
Space Adm nistration, the CGeneral Services Adm nistration, and
t he Departnent of Energy; and

(iii) $2 mllion or nmore for all other agencies.

4. Amend section 7.107 in paragraphs (b)(1), (b)(2), and (d)
by adding the words “or order” after the word “contract”;
revising the introductory text of paragraph (e), paragraphs
(e)(4) and (e)(5); and adding (e)(6) to read as foll ows:

7.107 Additional requirenents for acquisitions involving
bundl i ng.

* * * * *

(e) Substantial bundling is any bundling that results in a
contract or order that neets the dollar anobunts specified in
7.104(d)(2). Wen the proposed acquisition strategy involves
substantial bundling, the acquisition strategy nust
addi tional |l y—

* * * * *

(4) Specify actions designed to maxi m ze snall business
participation as subcontractors (including suppliers) at any tier
under the contracts, or order, that may be awarded to neet the
requi renents;

(5) Include a specific determ nation that the antici pated
benefits of the proposed bundl ed contract or order justify its
use; and

(6) ldentify alternative strategies that woul d reduce or

m nimze the scope of the bundling, and the rationale for not
choosi ng those alternati ves.

* * * * *
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PART 8—REQUI RED SOURCES OF SUPPLI ES AND CONTRACTS

5. Anend section 8.404 in the introductory text of paragraph
(a)(1) by renmoving the period at the end of the first sentence
and adding “and the requirenent at 19.202-1(e)(1)(iii).” inits
pl ace; and revising paragraph (a)(2) to read as foll ows:

8.404 Usi ng schedul es.

(a) * * %

(2) Oders placed under a Federal Supply Schedul e
contract —

(1) Are not exenpt fromthe devel opnent of acquisition
pl ans (see Subpart 7.1), and an information technol ogy
acquisition strategy (see Part 39); and

(1i) Must conply wwth all FAR requirenents for a bundl ed
contract when the order neets the definition of “bundled
contract” (see 2.101(b)).

* * * * *

PART 16—TYPES OF CONTRACTS

6. Anend section 16.505 by renoving the word “and” fromthe
end of paragraph (a)(7)(i); renmoving the period at the end of
paragraph (a)(7)(ii) and adding “; and” in its place; and addi ng
paragraph (a)(7)(iii) to read as foll ows:

16. 505 Ordering.

(a) * * *
7 * * %

(i) Must conmply with all FAR requirenents for a bundl ed
contract when the order neets the definition of “bundled
contract” (see 2.101(b)).

PART 19—SMALL BUSI NESS PROGRAMS
7. Amend section 19.201 by renoving the period at the end of
paragraph (d)(10) and adding a semcolon in its place; and adding

paragraphs (d)(11) and (d)(12) to read as foll ows:
19. 201 General policy.

* * * * *

(d) * * %

(11) Conduct periodic reviews to assess the—
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(1) Extent to which small businesses are receiving a
fair share of Federal procurenents, including
contract opportunities under the prograns
adm ni stered under the Smal | Business Act;

(1i) Adequacy of contract bundling docunentation and
justifications; and

(i) Actions taken to mtigate the effects of necessary
and justified contract bundling on small businesses; and

(12) Provide a copy of the assessnent nmade under paragraph
(d)(11) of this section to the Agency Head and SBA Adni ni strator.

* * * * *

8. Anmend section 19.202 by adding a new sentence after the
first sentence to read as foll ows:
19. 202 Specific policies.

* * *  Agencies shall establish procedures including dollar
t hreshol ds for review of acquisitions by the Director or the
Director’s designee for the purpose of naking these
recomrendati ons. * * *

9. Anmend section 19.202-1 by revising paragraph (e)(1)(iii)
to read as foll ows:

19. 202-1 Encouraging snmall business participation in
acqui sitions.
*

* * * *

(e)(1) * *~

(ii1) The proposed acquisition is for a bundled
requi renent. (See 10.001(c)(2)(i) for mandatory 30-day notice
requi renent to i ncunbent small business concerns.) The
contracting officer shall provide all information relative to the
justification of contract bundling, including the acquisition
plan or strategy and, if the acquisition involves substanti al
bundling, the information identified in 7.107(e). Wen the
acqui sition involves substantial bundling, the contracting
of ficer shall also provide the same information to the agency
Ofice of Small and D sadvantaged Business Utili zati on.

* * * * *
PART 42—CONTRACT ADM NI STRATI ON AND AUDI T SERVI CES
10. Amend section 42.1502 by adding a new sentence to the

end of paragraph (a) to read as foll ows:
42. 1502 Poli cy.
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(a) * * * These procedures shall require an assessnent of
contractor conpliance with the goals identified in the snmall
busi ness subcontracting plan when the contract includes the
cl ause at 52.219-9, Small Business Subcontracting Pl an.

* * * * *
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