Office of the Secretary, HUD

(3) If the HOME funds were disbursed
from the participating jurisdiction’s
HOME Investment Trust Fund Treas-
ury account, they must be repaid to
the Treasury account. If the HOME
funds were disbursed from the partici-
pating jurisdiction’s HOME Investment
Trust Fund local account, they must
be repaid to the local account. If the
jurisdiction is not a participating juris-
diction when the repayment is made,
the funds must be remitted to HUD and
reallocated in accordance with §92.454.

(c) Recaptures. HOME funds recap-
tured in accordance with
§92.254(a)(5)(ii) must be used in accord-
ance with the requirements of this
part. Recaptured funds must be depos-
ited in the participating jurisdiction’s
HOME Investment Trust Fund local ac-
count unless the participating jurisdic-
tion permits the State recipient, sub-
recipient, or community housing devel-
opment organization to retain the re-
captured funds for additional HOME
projects pursuant to the written agree-
ment required by §92.504. If the juris-
diction is not a participating jurisdic-
tion when the recaptured funds are re-
ceived, the funds must be remitted to
HUD and reallocated in accordance
with §92.454.

§92.504 Participating jurisdiction re-
sponsibilities; written agreements;
on-site inspection.

(a) Responsibilities. The participating
jurisdiction is responsible for man-
aging the day to day operations of its
HOME program, ensuring that HOME
funds are used in accordance with all
program requirements and written
agreements, and taking appropriate ac-
tion when performance problems arise.
The use of State recipients, subrecipi-
ents, or contractors does not relieve
the participating jurisdiction of this
responsibility. The performance of
each contractor and subrecipient must
be reviewed at least annually.

(b) Executing a written agreement. Be-
fore disbursing any HOME funds to any
entity, the participating jurisdiction
must enter into a written agreement
with that entity. Before disbursing any
HOME funds to any entity, a State re-
cipient, subrecipient, or contractor
which is administering all or a part of
the HOME program on behalf of the
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participating jurisdiction, must also
enter into a written agreement with
that entity. The written agreement
must ensure compliance with the re-
quirements of this part.

(c) Provisions in written agreements.
The contents of the agreement may
vary depending upon the role the enti-
ty is asked to assume or the type of
project undertaken. This section de-
tails basic requirements by role and
the minimum provisions that must be
included in a written agreement.

(1) State recipient. The provisions in
the written agreement between the
State and a State recipient will depend
on the program functions that the
State specifies the State recipient will
carry out in accordance with §92.201(b).

(i) Use of the HOME funds. The agree-
ment must describe the use of the
HOME funds, including the tasks to be
performed, a schedule for completing
the tasks, and a budget. These items
must be in sufficient detail to provide
a sound basis for the State to effec-
tively monitor performance under the
agreement.

(ii) Affordability. The agreement must
require housing assisted with HOME
funds to meet the affordability require-
ments of §92.252 or §92.254, as applica-
ble, and must require repayment of the
funds if the housing does not meet the
affordability requirements for the spec-
ified time period.

(iii) Program income. The agreement
must state if program income is to be
remitted to the State or to be retained
by the State recipient for additional el-
igible activities.

(iv) Uniform administrative require-
ments. The agreement must require the
State recipient to comply with applica-
ble uniform administrative require-
ments, as described in §92.505.

(v) Project requirement. The agreement
must require compliance with project
requirements in subpart F of this part,
as applicable in accordance with the
type of project assisted.

(vi) Other program requirements. The
agreement must require the State re-
cipient to carry out each activity in
compliance with all Federal laws and
regulations described in subpart H of
this part, except that the State recipi-
ent does not assume the State’s respon-
sibilities for release of funds under
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§92.352 and the intergovernmental re-
view process in §92.357 does not apply
to the State recipient.

(vii) Affirmative marketing. The agree-
ment must specify the State recipient’s
affirmative marketing responsibilities
in accordance with §92.351, if the
HOME funds received by the State re-
cipient will be used for housing con-
taining five or more assisted units.

(viii) Requests for disbursement of
funds. The agreement must specify
that the State recipient may not re-
quest disbursement of HOME funds
under this agreement until the funds
are needed for payment of eligible
costs. The amount of each request
must be limited to the amount needed.
Program income must be disbursed be-
fore the State recipient requests funds
from the State.

(ix) Records and reports. The agree-
ment must specify the particular
records that must be maintained and
the information or reports that must
be submitted in order to assist the
State in meeting its recordkeeping and
reporting requirements.

(x) Enforcement of the agreement. The
agreement must provide for a means of
enforcement of affordable housing re-
quirements by the State or the in-
tended beneficiaries, if the State re-
cipient will be the owner at project
completion of the affordable housing.
The means of enforcement may include
liens on real property, deed restric-
tions, or covenants running with the
land. The affordability requirements in
§92.252 must be enforced by deed re-
striction. In addition, the agreement
must specify remedies for breach of the
HOME requirements. The agreement
must specify that, in accordance with
24 CFR 85.43, suspension or termination
may occur if the State recipient mate-
rially fails to comply with any term of
the agreement. The State may permit
the agreement to be terminated for
convenience in accordance with 24 CFR
85.44.

(xi) If the State recipient provides
funds to for-profit owners or devel-
opers, nonprofit owners or developers,
subrecipients, homeowners, home-
buyers, tenants receiving tenant-based
rental assistance, or contractors who
are providing services to the State re-
cipient, the State recipient must have
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a written agreement with such entities
which meets the requirements of this
section.

(xii) Duration of the agreement. The
duration of the agreement will depend
on which functions the State recipient
performs (e.g., whether the State re-
cipient or the State has responsibility
for monitoring rental projects for the
period of affordability) and which ac-
tivities are funded under the agree-
ment.

(2) Subrecipient. A subrecipient is a
public agency or nonprofit selected by
the participating jurisdiction to ad-
minister all or a portion of the partici-
pating jurisdiction’s HOME Program.
The agreement between the partici-
pating jurisdiction and the sub-
recipient must include:

(i) Use of the HOME funds. The agree-
ment must describe the use of the
HOME funds, including the tasks to be
performed, a schedule for completing
the tasks, a budget, and the period of
the agreement. These items must be in
sufficient detail to provide a sound
basis for the participating jurisdiction
effectively to monitor performance
under the agreement.

(ii) Program income. The agreement
must state if program income is to be
remitted to the participating jurisdic-
tion or to be retained by the sub-
recipient for additional eligible activi-
ties.

(iii) Uniform administrative require-
ments. The agreement must require the
subrecipient to comply with applicable
uniform administrative requirements,
as described in §92.505.

(iv) Other program requirements. The
agreement must require the sub-
recipient to carry out each activity in
compliance with all Federal laws and
regulations described in subpart H of
this part, except that the subrecipient
does not assume the participating ju-
risdiction’s responsibilities for envi-
ronmental review under §92.352 and the
intergovernmental review process in
§92.357 does not apply.

(v) Affirmative marketing. The agree-
ment must specify the subrecipient’s
affirmative marketing responsibilities
in accordance with §92.351, if the
HOME funds administered by the sub-
recipient will be used for housing con-
taining five or more assisted units.
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(vi) Requests for disbursement of funds.
The agreement must specify that the
subrecipient may not request disburse-
ment of funds under the agreement
until the funds are needed for payment
of eligible costs. The amount of each
request must be limited to the amount
needed. Program income must be dis-
bursed before the subrecipient requests
funds from the participating jurisdic-
tion.

(vii) Reversion of assets. The agree-
ment must specify that upon expira-
tion of the agreement, the subrecipient
must transfer to the participating ju-
risdiction any HOME funds on hand at
the time of expiration and any ac-
counts receivable attributable to the
use of HOME funds.

(viii) Records and reports. The agree-
ment must specify the particular
records that must be maintained and
the information or reports that must
be submitted in order to assist the par-
ticipating jurisdiction in meeting its
recordkeeping and reporting require-
ments.

(ix) Enforcement of the agreement. The
agreement must specify remedies for
breach of the provisions of the agree-
ment. The agreement must specify
that, in accordance with 24 CFR 85.43,
suspension or termination may occur if
the subrecipient materially fails to
comply with any term of the agree-
ment. The participating jurisdiction
may permit the agreement to be termi-
nated for convenience in accordance
with 24 CFR 85.44.

(X) If the subrecipient provides HOME
funds to for-profit owners or devel-
opers, nonprofit owners or developers,
subrecipients, homeowners,  home-
buyers, tenants receiving tenant-based
rental assistance, or contractors, the
subrecipient must have a written
agreement which meets the require-
ments of this section.

(3) For-profit or nonprofit housing
owner, sponsor or developer (other than
single-family owner-occupant)—(i) Use of
the HOME funds. The agreement be-
tween the participating jurisdiction
and a for-profit or non-profit housing
owner, sponsor or developer must de-
scribe the use of the HOME funds, in-
cluding the tasks to be performed, a
schedule for completing the tasks, and
a budget. These items must be in suffi-
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cient detail to provide a sound basis for
the participating jurisdiction to effec-
tively monitor performance under the
agreement.

(ii) Affordability. The agreement must
require housing assisted with HOME
funds to meet the affordability require-
ments of §92.252 or §92.254, as applica-
ble, and must require repayment of the
funds if the housing does not meet the
affordability requirements for the spec-
ified time period. If the owner or devel-
oper is undertaking rental projects, the
agreement must establish the initial
rents and the procedures for rent in-
creases. If the owner or developer is un-
dertaking homeownership projects for
sale to homebuyers in accordance with
§92.254(a), the agreement must set
forth the resale or recapture require-
ments which must be imposed on the
housing.

(iii) Project requirements. The agree-
ment must require compliance with
project requirements in subpart F of
this part, as applicable in accordance
with the type of project assisted.

(iv) Property standards. The agree-
ment must require the housing to meet
the property standards in §92.251 and
the lead-based paint requirements in
part 35, subparts A, B, J, K, M and R of
this title, upon project completion. The
agreement must also require owners of
rental housing assisted with HOME
funds to maintain the housing compli-
ance with §92.251 for the duration of
the affordability period.

(v) Other program requirements. The
agreement must require the owner, de-
veloper or sponsor to carry out each
project in compliance with the fol-
lowing requirements of subpart H of
this part:

(A) If the project contains 5 or more
HOME-assisted units, the agreement
must specify the owner or developer’s
affirmative marketing responsibilities
as enumerated by the participating ju-
risdiction in accordance with §92.351.

(B) The federal requirements and
nondiscrimination established in
§92.350.

(C) Any displacement, relocation, and
acquisition requirements imposed by
the participating jurisdiction con-
sistent with §92.353.

(D) The labor requirements in §92.354.
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(E) The conflict of interest provisions
prescribed in §92.356(f).

(vi) Records and reports. The agree-
ment must specify the particular
records that must be maintained and
the information or reports that must
be submitted in order to assist the par-
ticipating jurisdiction in meeting its
recordkeeping and reporting require-
ments.

(vii) Enforcement of the agreement. The
agreement must provide for a means of
enforcement of the affordable housing
requirements by the participating ju-
risdiction or the intended beneficiaries.
This means of enforcement may in-
clude liens on real property, deed re-
strictions or covenants running with
the land. The affordability require-
ments in §92.252 must be enforced by
deed restriction. In addition, the agree-
ment must specify remedies for breach
of the provisions of the agreement.

(viii) Requests for disbursement of
funds. The agreement must specify
that the developer may not request dis-
bursement of funds under the agree-
ment until the funds are needed for
payment of eligible costs. The amount
of each request must be limited to the
amount needed.

(ix) Duration of the agreement. The
agreement must specify the duration of
the agreement. If the housing assisted
under this agreement is rental housing,
the agreement must be in effect
through the affordability period re-
quired by the participating jurisdiction
under §92.252. If the housing assisted
under this agreement is homeowner-
ship housing, the agreement must be in
effect at least until completion of the
project and ownership by the low-in-
come family.

(x) Community housing development or-
ganization provisions. If the nonprofit
owner or developer is a community
housing development organization and
is using set-aside funds under §92.300,
the agreement must include the appro-
priate provisions under §§92.300 and
92.301.

(4) Contractor. The participating ju-
risdiction selects a contractor through
applicable procurement procedures and
requirements. The contractor provides
goods or services in accordance with a
written agreement (the contract). For
contractors who are administering all
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or a portion of the HOME program, the
contract must include at a minimum
the following provisions:

(i) Use of the HOME funds. The agree-
ment must describe the use of the
HOME funds, including the tasks to be
performed, a schedule for completing
the tasks, a budget, and the length of
the agreement.

(ii) Program requirements. The agree-
ment must provide that the contractor
is subject to the requirements in part
92 that are applicable to the partici-
pating jurisdiction, except §§92.505 and
92.506 do not apply, and the contractor
cannot assume the participating juris-
diction responsibilities for environ-
mental review, decisionmaking, and
action under §92.352. Where the con-
tractor is administering only a portion
of the program, the agreement must
list the requirements applicable to the
activities the contractor is admin-
istering.

(iii) Duration of agreement. The agree-
ment must specify the duration of the
contract. Generally, the duration of a
contract should not exceed two years.

(5) Homebuyer, homeowner or tenant re-
ceiving tenant-based rental or security de-
posit assistance. When a participating
jurisdiction provides assistance to a
homebuyer, homeowner or tenant the
written agreement may take many
forms depending upon the nature of as-
sistance. As appropriate, it must in-
clude as a minimum:

(i) For homebuyers, the agreement
must conform to the requirements in
§92.254(a), the value of the property,
principal residence, lease-purchase, if
applicable, and the resale or recapture
provisions. The agreement must speci-
fy the amount of HOME funds, the
form of assistance, e.g., grant, amor-
tizing loan, deferred payment loan, the
use of the funds (e.g., down-payment,
closing costs, rehabilitation) and the
time by which the housing must be ac-
quired.

(ii) For homeowners, the agreement
must conform to the requirements in
§92.254(b) and specify the amount and
form of HOME assistance, rehabilita-
tion work to be undertaken, date for
completion, and property standards to
be met.

(iii) For tenants, the rental assist-
ance contract or the security deposit
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contract must conform to §§92.209 and
92.253.

(d) On site inspections—(1) HOME as-
sisted rental housing. During the period
of affordability, the participating juris-
diction must perform on-site inspec-
tions of HOME-assisted rental housing
to determine compliance with the
property standards of §92.251 and to
verify the information submitted by
the owners in accordance with the re-
quirements of §92.252 no less than:
every three years for projects con-
taining 1 to 4 units; every two years for
projects containing 5 to 25 units; and
every year for projects containing 26 or
more units. Inspections must be based
on a sufficient sample of units.

(2) Tenant-based rental assistance. The
participating jurisdiction must per-
form annual on-site inspections of
rental housing occupied by tenants re-
ceiving HOME-assisted TBRA to deter-
mine compliance with the property
standards of §92.251.

[61 FR 48750, Sept. 16, 1996, as amended at 64
FR 50224, Sept. 15, 1999; 67 FR 61757, Oct. 1,
2002; 68 FR 56404, Sept. 30, 2003]

§92.505 Applicability of uniform ad-
ministrative requirements.

(a) Governmental entities. The require-
ments of OMB Circular No. A-87 and
the following requirements of 24 CFR
part 85 apply to the participating juris-
diction, State recipients, and any gov-
ernmental subrecipient receiving
HOME funds: 8§§85.6, 85.12, 85.20, 85.22,
85.26, 85.32 through 85.34, 85.36, 85.44,
85.51, and 85.52.

(b) Non-profit organizations. The re-
quirements of OMB Circular No. A-122
and the following requirements of 24
CFR part 84 apply to subrecipients re-
ceiving HOME funds that are nonprofit
organizations that are not govern-
mental subrecipients: §884.2, 84.5, 84.13
through 84.16, 84.21, 84.22, 84.26 through
84.28, 84.30, 84.31, 84.34 through 84.37,
84.40 through 84.48, 84.51, 84.60 through
84.62, 84.72, and 84.73.

(c) OMB Circulars referenced in this
part may be obtained from: Executive
Office of the President, Publication
Service, 725 17th Street, N.W., Suite G-
2200, Washington, DC 20503; telephone:
(202) 395-7332.

[61 FR 84750, Sept. 16, 1996, as amended at 62
FR 28930, May 28, 1997]
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§92.506 Audit.

Audits of the participating jurisdic-
tion, State recipients, and subrecipi-
ents must be conducted in accordance
with 24 CFR 84.26 and 85.26.

[67 FR 61757, Oct. 1, 2002]

§92.507

Home funds will be closed out in ac-
cordance with procedures established
by HUD.

[62 FR 44840, Aug. 22, 1997]

§92.508 Recordkeeping.

(a) General. Each participating juris-
diction must establish and maintain
sufficient records to enable HUD to de-
termine whether the participating ju-
risdiction has met the requirements of
this part. At a minimum, the following
records are needed:

(1) Records concerning designation as a
participating jurisdiction. (i) For a con-
sortium, the consortium agreement
among the participating member units
of general local government as re-
quired by §92.101.

(ii) For a unit of general local gov-
ernment receiving a formula allocation
of less than $750,000 (or less than
$500,000 in fiscal years in which Con-
gress appropriates less than $1.5 billion
for this part), records demonstrating
that funds have been made available
(either by the State or the unit of gen-
eral local government, or both) equal
to or greater than the difference be-
tween its formula allocation and
$750,000 (or $500,000 in fiscal years in
which Congress appropriates less than
$1.5 billion) as required by §92.102(b).

(2) Program records. (i) Records of the
efforts to maximize participation by
the private sector as required by
§92.200.

(i) The forms of HOME assistance
used in the program, including any
forms of investment described in the
Consolidated Plan under 24 CFR part 91
which are not identified in §92.205(b).

(iii) The subsidy layering guidelines
adopted in accordance with §92.250
which support the participating juris-
diction’s Consolidated Plan certifi-
cation.

(iv) If existing debt is refinanced for
multi-family rehabilitation projects,
the refinancing guidelines established

Closeout.
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