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and used by an aggrieved person, appli-
cant, department or agency solely to 
determine a penalty or remedy after 
the violation of the Fair Housing Act 
has been adjudicated or admitted. Dis-
closures for this limited purpose may 
be used only for the particular pro-
ceeding in which the adjudication or 
admission is made. Information dis-
closed under this section remains oth-
erwise privileged under this subpart. 

[62 FR 66433, Dec. 18, 1997]

§ 100.147 Adjudication. 
An aggrieved person, complainant, 

department or agency that challenges 
a privilege asserted under § 100.144 may 
seek a determination of the existence 
and application of that privilege in: 

(a) A court of competent jurisdiction; 
or 

(b) An administrative law proceeding 
with appropriate jurisdiction. 

[62 FR 66433, Dec. 18, 1997]

§ 100.148 Effective date. 
The privilege under this subpart ap-

plies to self-tests conducted both be-
fore and after January 30, 1998, except 
that a self-test conducted before Janu-
ary 30, 1998 is not privileged: 

(a) If there was a court action or ad-
ministrative proceeding before Janu-
ary 30, 1998, including the filing of a 
complaint alleging a violation of the 
Fair Housing Act with the Department 
or a substantially equivalent state or 
local agency; or 

(b) If any part of the report or results 
were disclosed before January 30, 1998 
to any aggrieved person, complainant, 
department or agency, or to the gen-
eral public. 

[62 FR 66433, Dec. 18, 1997]

Subpart D—Prohibition Against 
Discrimination Because of 
Handicap

§ 100.200 Purpose. 
The purpose of this subpart is to ef-

fectuate sections 6 (a) and (b) and 15 of 
the Fair Housing Amendments Act of 
1988.

§ 100.201 Definitions. 
As used in this subpart: 

Accessible, when used with respect to 
the public and common use areas of a 
building containing covered multi-
family dwellings, means that the pub-
lic or common use areas of the building 
can be approached, entered, and used 
by individuals with physical handicaps. 
The phrase readily accessible to and usa-
ble by is synonymous with accessible. A 
public or common use area that com-
plies with the appropriate require-
ments of ANSI A117.1–1986 or a com-
parable standard is accessible within 
the meaning of this paragraph. 

Accessible route means a continuous 
unobstructed path connecting acces-
sible elements and spaces in a building 
or within a site that can be negotiated 
by a person with a severe disability 
using a wheelchair and that is also safe 
for and usable by people with other dis-
abilities. Interior accessible routes 
may include corridors, floors, ramps, 
elevators and lifts. Exterior accessible 
routes may include parking access 
aisles, curb ramps, walks, ramps and 
lifts. A route that complies with the 
appropriate requirements of ANSI 
A117.1–1986 or a comparable standard is 
an accessible route. 

ANSI A117.1–1986 means the 1986 edi-
tion of the American National Stand-
ard for buildings and facilities pro-
viding accessibility and usability for 
physically handicapped people. This in-
corporation by reference was approved 
by the Director of the Federal Register 
in accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies may be obtained 
from American National Standards In-
stitute, Inc., 1430 Broadway, New York, 
NY 10018. Copies may be inspected at 
the Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
room 10276, Washington, DC, or at the 
Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC. 

Building means a structure, facility 
or portion thereof that contains or 
serves one or more dwelling units. 

Building entrance on an accessible 
route means an accessible entrance to a 
building that is connected by an acces-
sible route to public transportation 
stops, to accessible parking and pas-
senger loading zones, or to public 
streets or sidewalks, if available. A 
building entrance that complies with 
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ANSI A117.1–1986 or a comparable 
standard complies with the require-
ments of this paragraph. 

Common use areas means rooms, 
spaces or elements inside or outside of 
a building that are made available for 
the use of residents of a building or the 
guests thereof. These areas include 
hallways, lounges, lobbies, laundry 
rooms, refuse rooms, mail rooms, rec-
reational areas and passageways 
among and between buildings. 

Controlled substance means any drug 
or other substance, or immediate pre-
cursor included in the definition in sec-
tion 102 of the Controlled Substances 
Act (21 U.S.C. 802). 

Covered multifamily dwellings means 
buildings consisting of 4 or more dwell-
ing units if such buildings have one or 
more elevators; and ground floor dwell-
ing units in other buildings consisting 
of 4 or more dwelling units. 

Dwelling unit means a single unit of 
residence for a family or one or more 
persons. Examples of dwelling units in-
clude: a single family home; an apart-
ment unit within an apartment build-
ing; and in other types of dwellings in 
which sleeping accommodations are 
provided but toileting or cooking fa-
cilities are shared by occupants of 
more than one room or portion of the 
dwelling, rooms in which people sleep. 
Examples of the latter include dor-
mitory rooms and sleeping accom-
modations in shelters intended for oc-
cupancy as a residence for homeless 
persons. 

Entrance means any access point to a 
building or portion of a building used 
by residents for the purpose of enter-
ing. 

Exterior means all areas of the prem-
ises outside of an individual dwelling 
unit. 

First occupancy means a building that 
has never before been used for any pur-
pose. 

Ground floor means a floor of a build-
ing with a building entrance on an ac-
cessible route. A building may have 
more than one ground floor. 

Handicap means, with respect to a 
person, a physical or mental impair-
ment which substantially limits one or 
more major life activities; a record of 
such an impairment; or being regarded 
as having such an impairment. This 

term does not include current, illegal 
use of or addiction to a controlled sub-
stance. For purposes of this part, an in-
dividual shall not be considered to have 
a handicap solely because that indi-
vidual is a transvestite. As used in this 
definition: 

(a) Physical or mental impairment in-
cludes: 

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
disgestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech and hearing 
impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, Human Immunodeficiency Virus 
infection, mental retardation, emo-
tional illness, drug addiction (other 
than addiction caused by current, ille-
gal use of a controlled substance) and 
alcoholism. 

(b) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working. 

(c) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(d) Is regarded as having an impairment 
means: 

(1) Has a physical or mental impair-
ment that does not substantially limit 
one or more major life activities but 
that is treated by another person as 
constituting such a limitation; 

(2) Has a physical or mental impair-
ment that substantially limits one or 
more major life activities only as a re-
sult of the attitudes of other toward 
such impairment; or 
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(3) Has none of the impairments de-
fined in paragraph (a) of this definition 
but is treated by another person as 
having such an impairment. 

Interior means the spaces, parts, com-
ponents or elements of an individual 
dwelling unit. 

Modification means any change to the 
public or common use areas of a build-
ing or any change to a dwelling unit. 

Premises means the interior or exte-
rior spaces, parts, components or ele-
ments of a building, including indi-
vidual dwelling units and the public 
and common use areas of a building. 

Public use areas means interior or ex-
terior rooms or spaces of a building 
that are made available to the general 
public. Public use may be provided at a 
building that is privately or publicly 
owned. 

Site means a parcel of land bounded 
by a property line or a designated por-
tion of a public right or way.

§ 100.202 General prohibitions against 
discrimination because of handicap. 

(a) It shall be unlawful to discrimi-
nate in the sale or rental, or to other-
wise make unavailable or deny, a 
dwelling to any buyer or renter be-
cause of a handicap of— 

(1) That buyer or renter; 
(2) A person residing in or intending 

to reside in that dwelling after it is so 
sold, rented, or made available; or 

(3) Any person associated with that 
person. 

(b) It shall be unlawful to discrimi-
nate against any person in the terms, 
conditions, or privileges of the sale or 
rental of a dwelling, or in the provision 
of services or facilities in connection 
with such dwelling, because of a handi-
cap of— 

(1) That buyer or renter; 
(2) A person residing in or intending 

to reside in that dwelling after it is so 
sold, rented, or made available; or 

(3) Any person associated with that 
person. 

(c) It shall be unlawful to make an 
inquiry to determine whether an appli-
cant for a dwelling, a person intending 
to reside in that dwelling after it is so 
sold, rented or made available, or any 
person associated with that person, has 
a handicap or to make inquiry as to 
the nature or severity of a handicap of 

such a person. However, this paragraph 
does not prohibit the following inquir-
ies, provided these inquiries are made 
of all applicants, whether or not they 
have handicaps: 

(1) Inquiry into an applicant’s ability 
to meet the requirements of ownership 
or tenancy; 

(2) Inquiry to determine whether an 
applicant is qualified for a dwelling 
available only to persons with handi-
caps or to persons with a particular 
type of handicap; 

(3) Inquiry to determine whether an 
applicant for a dwelling is qualified for 
a priority available to persons with 
handicaps or to persons with a par-
ticular type of handicap; 

(4) Inquiring whether an applicant for 
a dwelling is a current illegal abuser or 
addict of a controlled substance; 

(5) Inquiring whether an applicant 
has been convicted of the illegal manu-
facture or distribution of a controlled 
substance. 

(d) Nothing in this subpart requires 
that a dwelling be made available to an 
individual whose tenancy would con-
stitute a direct threat to the health or 
safety of other individuals or whose 
tenancy would result in substantial 
physical damage to the property of 
others.

§ 100.203 Reasonable modifications of 
existing premises. 

(a) It shall be unlawful for any person 
to refuse to permit, at the expense of a 
handicapped person, reasonable modi-
fications of existing premises, occupied 
or to be occupied by a handicapped per-
son, if the proposed modifications may 
be necessary to afford the handicapped 
person full enjoyment of the premises 
of a dwelling. In the case of a rental, 
the landlord may, where it is reason-
able to do so, condition permission for 
a modification on the renter agreeing 
to restore the interior of the premises 
to the condition that existed before the 
modification, reasonable wear and tear 
excepted. The landlord may not in-
crease for handicapped persons any 
customarily required security deposit. 
However, where it is necessary in order 
to ensure with reasonable certainty 
that funds will be available to pay for 
the restorations at the end of the ten-
ancy, the landlord may negotiate as 
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