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The appraisal includes all written com-
ments and other documents submitted 
as support for the estimate or opinion 
of value. 

(c) Nothing in this section prohibits a 
person engaged in the business of mak-
ing or furnishing appraisals of residen-
tial real property from taking into con-
sideration factors other than race, 
color, religion, sex, handicap, familial 
status, or national origin. 

(d) Practices which are unlawful 
under this section include, but are not 
limited to, using an appraisal of resi-
dential real property in connection 
with the sale, rental, or financing of 
any dwelling where the person knows 
or reasonably should know that the ap-
praisal improperly takes into consider-
ation race, color, religion, sex, handi-
cap, familial status or national origin.

§ 100.140 General rules. 
(a) Voluntary self-testing and correc-

tion. The report or results of a self-test 
a lender voluntarily conducts or au-
thorizes are privileged as provided in 
this subpart if the lender has taken or 
is taking appropriate corrective action 
to address likely violations identified 
by the self-test. Data collection re-
quired by law or any governmental au-
thority (federal, state, or local) is not 
voluntary. 

(b) Other privileges. This subpart does 
not abrogate any evidentiary privilege 
otherwise provided by law. 

[62 FR 66432, Dec. 18, 1997]

§ 100.141 Definitions. 
As used in this subpart: 
Lender means a person who engages 

in a residential real estate-related 
lending transaction. 

Residential real estate-related lending 
transaction means the making of a loan: 

(1) For purchasing, constructing, im-
proving, repairing, or maintaining a 
dwelling; or 

(2) Secured by residential real estate. 
Self-test means any program, practice 

or study a lender voluntarily conducts 
or authorizes which is designed and 
used specifically to determine the ex-
tent or effectiveness of compliance 
with the Fair Housing Act. The self-
test must create data or factual infor-
mation that is not available and can-
not be derived from loan files, applica-

tion files, or other residential real es-
tate-related lending transaction 
records. Self-testing includes, but is 
not limited to, using fictitious credit 
applicants (testers) or conducting sur-
veys of applicants or customers, nor is 
it limited to the pre-application stage 
of loan processing. 

[62 FR 66432, Dec. 18, 1997]

§ 100.142 Types of information. 

(a) The privilege under this subpart 
covers: 

(1) The report or results of the self-
test; 

(2) Data or factual information cre-
ated by the self-test; 

(3) Workpapers, draft documents and 
final documents; 

(4) Analyses, opinions, and conclu-
sions if they directly result from the 
self-test report or results. 

(b) The privilege does not cover: 
(1) Information about whether a lend-

er conducted a self-test, the method-
ology used or scope of the self-test, the 
time period covered by the self-test or 
the dates it was conducted; 

(2) Loan files and application files, or 
other residential real estate-related 
lending transaction records (e.g., prop-
erty appraisal reports, loan committee 
meeting minutes or other documents 
reflecting the basis for a decision to 
approve or deny a loan application, 
loan policies or procedures, under-
writing standards, compensation 
records) and information or data de-
rived from such files and records, even 
if such data has been aggregated, sum-
marized or reorganized to facilitate 
analysis. 

[62 FR 66432, Dec. 18, 1997]

§ 100.143 Appropriate corrective ac-
tion. 

(a) The report or results of a self-test 
are privileged as provided in this sub-
part if the lender has taken or is tak-
ing appropriate corrective action to ad-
dress likely violations identified by the 
self-test. Appropriate corrective action 
is required when a self-test shows it is 
more likely than not that a violation 
occurred even though no violation was 
adjudicated formally. 
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(b) A lender must take action reason-
ably likely to remedy the cause and ef-
fect of the likely violation and must: 

(1) Identify the policies or practices 
that are the likely cause of the viola-
tion, such as inadequate or improper 
lending policies, failure to implement 
established policies, employee conduct, 
or other causes; and 

(2) Assess the extent and scope of any 
likely violation, by determining which 
areas of operation are likely to be af-
fected by those policies and practices, 
such as stages of the loan application 
process, types of loans, or the par-
ticular branch where the likely viola-
tion has occurred. Generally, the scope 
of the self-test governs the scope of the 
appropriate corrective action. 

(c) Appropriate corrective action 
may include both prospective and re-
medial relief, except that to establish a 
privilege under this subpart: 

(1) A lender is not required to provide 
remedial relief to a tester in a self-test; 

(2) A lender is only required to pro-
vide remedial relief to an applicant 
identified by the self-test as one whose 
rights were more likely than not vio-
lated; 

(3) A lender is not required to provide 
remedial relief to a particular appli-
cant if the statute of limitations appli-
cable to the violation expired before 
the lender obtained the results of the 
self-test or the applicant is otherwise 
ineligible for such relief. 

(d) Depending on the facts involved, 
appropriate corrective action may in-
clude, but is not limited to, one or 
more of the following: 

(1) If the self-test identifies individ-
uals whose applications were inappro-
priately processed, offering to extend 
credit if the applications were improp-
erly denied; compensating such persons 
for any damages, both out-of-pocket 
and compensatory; 

(2) Correcting any institutional poli-
cies or procedures that may have con-
tributed to the likely violation, and 
adopting new policies as appropriate; 

(3) Identifying, and then training 
and/or disciplining the employees in-
volved; 

(4) Developing outreach programs, 
marketing strategies, or loan products 
to serve more effectively the segments 
of the lender’s market that may have 

been affected by the likely violation; 
and 

(5) Improving audit and oversight 
systems to avoid a recurrence of the 
likely violations. 

(e) Determination of appropriate cor-
rective action is fact-based. Not every 
corrective measure listed in paragraph 
(d) of this section need be taken for 
each likely violation. 

(f) Taking appropriate corrective ac-
tion is not an admission by a lender 
that a violation occurred. 

[62 FR 66432, Dec. 18, 1997]

§ 100.144 Scope of privilege. 
The report or results of a self-test 

may not be obtained or used by an ag-
grieved person, complainant, depart-
ment or agency in any: 

(a) Proceeding or civil action in 
which a violation of the Fair Housing 
Act is alleged; or 

(b) Examination or investigation re-
lating to compliance with the Fair 
Housing Act. 

[62 FR 66432, Dec. 18, 1997]

§ 100.145 Loss of privilege. 
(a) The self-test report or results are 

not privileged under this subpart if the 
lender or person with lawful access to 
the report or results: 

(1) Voluntarily discloses any part of 
the report or results or any other infor-
mation privileged under this subpart to 
any aggrieved person, complainant, de-
partment, agency, or to the public; or 

(2) Discloses the report or results or 
any other information privileged under 
this subpart as a defense to charges a 
lender violated the Fair Housing Act; 
or 

(3) Fails or is unable to produce self-
test records or information needed to 
determine whether the privilege ap-
plies. 

(b) Disclosures or other actions un-
dertaken to carry out appropriate cor-
rective action do not cause the lender 
to lose the privilege. 

[62 FR 66432, Dec. 18, 1997]

§ 100.146 Limited use of privileged in-
formation. 

Notwithstanding § 100.145, the self-
test report or results may be obtained 
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